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supreme  court  of  the  united  states. 

[Decbmbbb,  1878.] 

bankbx7ptcy.  —  fraudulent  prefebsnce.  —  judgment  and  lkyt 

of  execx7ti0n. 

WILSOir  V.  BANK  OF  ST.  PAUL. 

Something  more  than  passive  non^resistanee  in  an  insolvent  debtor  is  necessary  io 
invalidate  a  judgment  and  levy  on  his  property  when  the  debt  is  due  and  he  has 
no  defence. 

la  such  ease  there  is  no  legal  obligation  on  the  debtor  to  JUe  a  petition  in  bankruptey 
to  prevent  the  judgment  and  levy^  and  a  failure  to  do  so  is  not  sufficient  evidenos 
of  an  intent  to  give  a  preference  to  the  judgment  creditor^  or  to  defeat  the  opera- 
tion of  the  bankrupt  law. 

Though  the  judgment  creditor  in  such  a  case  may  know  the  insolvent  condition  of 
the  debtor,  his  judgment  and  levy  upon  his  property  are  not,  therefore,  void,  and 
are  no  violation  of  the  act 

A  Uen  thus  obtained  by  him  wiU  not  be  displaced  by  subsequent  proceedings  in 
bankruptcy,  though  commenced  within  four  months  after  levy  of  the  execution  or 
rendition  of  the  judgment. 

Mb.  Justice  Miller  deliyered  the  opinion  of  the  coart. 

This  case  comes  before  as  on  a  certificate  of  division  in  opinion  between 
the  ciTcuit  and  district  judges  for  the  District  of  Minnesota. 

The  statement  of  facts  and  the  (juestions  certified  are  as  follows :  — 

The  complainant  is  the  assignee  in  bankruptcj^  of  the  firm  of  Yander- 
hoof  Bros.,  lately  merchants  in  the  city  oi  St.  Paul.  The  defendant 
18  the  City  Bank  of  St.  Paul.  The  bill  is  filed  to  determine  which  of 
the  parties  is  entitled  to  the  stock  of  goods  of  the  bankrupts,  or  the  pro- 
oeeds  thereof.     The  assignee  claims  the  goods,  or  the  proceeds  thereoi^  as 
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assets  of  the  bankrupts*  estate.  The  bank  claims  the  same  by  virtue  of  a 
judgment,  execution,  and  levy  thereunder.     The  facts  are  as  follows :  — 

On  the  26th  of  February,  1870,  judgment  by  default  was  rendered  by 
one  of  the  district  courts  of  the  State  of  Minnesota,  in  favor  of  the  bank 
against  Vanderhoof  Bros,  for  the  sum  of  $2,180.  On  the  same  day 
execution  was  issued,  and  the  sheriff  immediately  made  a  levy  upon  the 
whole  stock  of  goods  of  the  debtors,  which  was  sold  by  him  for  .$2,885, 
which  is  now  in  the  hands  of  the  bankrupt  court  to  await  the  determina- 
tion of  this  suit.  The  suit  by  the  bank  was  brought  on  promissoir  notes, 
commercial  paper  made  by  the  debtors,  Vanderhoof  Bros.,  to  the  City 
Bank  of  St.  Paul,  one  of  which  notes  was  more  than  fourteen  days  past 
due  when  suit  was  brought  thereon  by  the  bank. 

After  the  levy  of  the  said  execution,  and  before  the  sale  by  the  sheriff, 
Vanderhoof  Bros,  were  adjudicated  bankrupts  on  the  petition  of  creditors 
filed  against  them  after  judgment  had  been  obtained  and  levy  made  under 
the  execution.  The  Vanderhoofs  had  no  defence  to  the  notes  upon  which 
the  bank  had  sued  them,  and  put  in  no  defence.  They  bad  no  property 
except  their  said  stock  in  trade,  which,  at  cost  prices,  was  about  equal  to 
the  amount  of  their  liabilities. 

The  debtors,  Vanderhoof  Bros.,  were  insolvent  when  said  suit  was 
brought  against  them  by  the  bank,  and  the  bank  had  then  reasonable 
cause  to  believe  it,  and  knew  that  they  had  committed  an  act  of  bank- 
ruptcy, and  that  they  had  no  property  but  their  said  stock  in  trade.  The 
Vanderhoofs  gave  no  notice  to  any  of  their  creditors  of  the  suit  commenced 
against  them  by  the  bank,  and,  having  no  defence,  did  not  defend  it  nor 
go  into  voluntarv  bankruptcy,  nor  otherwise  make  any  effort  to  prevent 
the  judgment  being  obtained  or  the  levy  of  the  execution. 

On  the  trial,  the  following  questions  arose,  in  relation  to  which  tho 
judges  were  opposed  in  opinion  :  — 

I.  Whether  or  not  an  intent  on  the  part  of  said  debtors,  Vanderhoof 
Bros.,  to  suffer  their  property  to  be  taken  on  legal  process,  to  wit,  the  .said 
execution,  with  intent  to  give  a  preference  to  said  bank,  or  with  intent 
thereby  to  defeat  or  delay  the  operation  of  the  bankrupt  act,  can  be  in- 
ferred from  the  foregoing  facts. 

II.  Whether,  under  said  facts,  the  said  bank,  in  obtaining  said  judg- 
ment and  making  the  said  levy,  had  reasonable  cause  to  believe  that  a 
fraud  on  the  bankrupt  act  was  intended. 

III.  Whether,  under  said  facts,  the  bank  obtained  by  the  levy  of  the 
execution  a  valid  lien  on  the  said  goods  as  against  the  assignee  in  bank- 
ruptcy. 

The  questions  thus  presented  to  this  court  require,  for  a  satisfactory 
answer,  a  careful  consideration  and  construction  of  sections  thirty-five  and 
thirty-nine  of  the  bankrupt  law,  with  reference  to  the  general  spirit  and 
purpose  of  that  law.  In  looking  to  these,  the  first  and  most  important 
consideration  which  demands  our  attention  is  the  discrimination  made  by 
the  act  between  the  cases  of  voluntary  and  involuntery  bankruptey.  In 
both  classes  of  cases,  undoubtedly  the  primary  object  is  to  secure  a  just 
distribution  of  the  bankrupt's  property  among  his  creditors,  and  in  both, 
the  secondary  object  is  the  release  of  the  bankrupt  from  tlie  obligation  to 
pay  the  debts  of  those  creditors. 
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But  in  case  of  yolantary.  bankruptcy,  the  aid  of  the  law  is  invoked  by 
the  bankrapt  himself,  with  the  parpose  of  being  discharged  from  his  debts 
as  his  principal  motive ;  and  in  the  other  the  movement  is  made  by  his 
creditors  with- the  purpose  of  securing  the  appropriation  of  his  property  to- 
their  payment,  the  dischaige  being  with  them  a  matter  of  no  weight  and 
often  contested. 

There  is  a  corresponding  difference  in  the  facts  on  which  the  action  of 
this  court  can  be  invoked  in  these  different  classes  of  bankruptcy.  When 
the  party  himself  seeks  the  aid  of  the  court,  the  averment  he  is  required 
to  make  is  a  very  simple  one,  namely,  *^  that  he  is  unable  to  pay  all  bis 
debts  in  full,  and  is  willing  to  surrender  all  his  estate  and  effects  for  the 
benefit  of  his  creditors,  and  desires  to  obtain  the  benefit  of  the  act,"  that 
is,  to  be  dischaiged  from  the  claims  of  his  creditors.  On  filing  a  petition 
containing  this  request,  he  is  declared  by  the  court  a  bankrupt.  The 
allegation  cannot  be  traversed,  nor  is  any  issue  or  inquiry  as  to  its  truth 
permitted.  The  administration  of  his  effects  proceeds  tnereafter  under 
the  direction  of  the  court,  and  may  end  in  paying  all  his  debts  with  a 
surplus  to  be  returned  to  the  bankrupt,  or  the  result  may  be  nothing  for 
the  creditors,  and  the  unconditional  release  of  the  bankrupt. 

But  while  the  debtor  may,  on  this  broad  basis,  call  on  the  court  to 
administer  his  estate,  the  creditor  who  desires  to  do  the  same  thing  is 
limited  to  a  few  facts  or  circumstances,  the  existence  of  which  are  essential 
to  bis  right  to  appeal  to  the  court.  And  when  any  one  of  these  facts  is 
set  forth  in  a  petition  to  the  court  by  the  creditor,  the  truth  of  the  allega^ 
tion  may  be  denied  by  the  debtor,  and  on  the  issue  thus  found,  he  may 
demand  the  verdict  of  a  jury. 

The  reason  for  this  wide  difference  in  the  proceedings  in  the  two  cases 
is  obvious  enough.  When  a  man  is  himself  willing  to  refer  his  embar- 
rassed condition  to  the  proper  court,  with  a  full  surrender  of  all  his  prop- 
erty, no  harm  can  come  to  any  one  but  himself,  and  there  can  bo  no  solid 
objection  to  the  course  he  pursues.  But  when  a  person  claims  to  take  from 
another  all  control  of  his  property,  to  arrest  him  in  the  exercise  of  his  occu- 
pation, and  to  impair  his  standing  as  a  business  man,  —  in  short,  to  place 
him  in  a  position  which  may  ruin  him  in  the  midst  of  a  prosperous  career, 
the  precise  circumstances  or  facts  on  which  he  is  authorized  to  do  this 
should  not  only  be  well  defined  in  the  law,  but  clearly  established  in  the 
court. 

It  is  the  thirty-ninth  section  of  the  bankrupt  act  which  lays  down,  in 
nine  or  ten  subdivisions,  the  facts  and  circumstances  which  give  a  man's 
creditors  the  right  toliave  him  declared  a  bankrupt,  and  his  property  ad- 
ministered in  a  bankruptcy  court.  One  of  them  is  the  case  of  a  person 
who,  being  bankrupt  or  insolvent,  or  in  contemplation  of  insolvency,  shall 
make  any  payment,  gift,  grant,  sale,  conveyance,  or  transfer  of  money  or 
other  property,  estate,  rights,  or  credits,  or  give  any  warrant  to  confess 
judgment,  or  procure  or  suffer  his  property  to  be  taken  on  legal  process, 
with  intent  to  give  a  preference  to  one  or  more  of  his  creditors,  or  to  any 
person  or  persons  who  may  be  liable  for  him  as  indorsers,  bail,  sureties,  or 
otherwise,  or  with  intent  by  such  disposition  of  his  property  to  defeat  or 
delay  the  operation  of  the  act.  And  the  same  section  declares,  that  if  such 
person  shall  be  adjudged  a  bankrupt,  the  assignee  may  recover  back  the 
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money  or  property  so  paid,  conveyed,  sold,  assigned,  or  transferred,  con- 
trary to  the  act ;  provided,  the  person  receiving  such  payment  or  convey- 
ance had  reasonable  cause  to  believe  that  a  fraud  on  the  bankrupt  act  was 
intended,  or  that  the  debtor  was  insolvent. 

The  case  before  us  is  one  of  involuntary  bankruptcy,  but  there  is  np 
question  here  whether  the  party  was  rightfully  declared  a  bankrupt.  Tue 
statement  of  facts  shows 'that  the  debtors  were  insolvent  when  the  bank 
commenced  its  proceedings  in  the  state  court,  and  that  the  bank  had  then 
reasonable  cause  to  believe  they  were  insolvent,  and  knew  that  they  had 
committed  an  act  of  bankruptcy,  to  wit,  had  permitted  one  of  their  notes 
to  go  unpaid  more  than  fourteen  days  after  it  was  due. 

It  is  maintained  that  under  these  circumstances  the  bankrupt  **  suffered 
his  property  to  be  taken  on  legal  process  with  intent  to  give  preference  to 
the  bank,  and  to  defeat  or  delay  the  operation  of  the  act."  Undoubtedly, 
the  facts  stated  bring  the  bank  within  the  proviso,  as  to  knowledge  of  the 
debtor^s  insolvency ;  and  if  the  debtor  suffered  his  property  to  be  taken 
within  the  meaning  of  the  statute,  with  intent  to  defeat  or  delay  the  oper- 
ation of  the  act,  then  the  assignee  should  recover  the  property,  so  that 
this  sufferance  and  this  intent  on  the  part  of  the  bankrupt  are  the  mat- 
ters to  be  decided. 

The  thirty-fifth  section  of  the  act,  which  is  designed  to  prevent  fraud- 
ulent preferences  of  a  person  in  contemplation  of  insolvency  or  bank- 
ruptcy, declares  i;hat  any  attachment  or  seizure  under  execution  of  such 
peSs  proi>erty,  pro  Jed  by  him  with  a  vier.  to  give  such  a  preference, 
shall  be  void  if  the  act  be  done  within  four  months  preceding  the  filing  of 
the  petition  in  bankruptcy  by  or  against  him.  Though  the  main  purpose 
of  the  thirty-ninth  section  is  to  define  acts  of  the  trader  which  make 
him'  a  bankrupt,  and  that  of  the  thirty-fifth  is  to  prevent  preferences  by 
an  insolvent  debtor  in  view  of  bankruptcy,  both  of  them  have  the  common 
purpose  of  making  such  preferences  void,  and  enabling  the  assignee  of 
the  bankrupt  to  recover  the  property,  and  both  of  them  make  this  to  de- 
pend on  the  intent  with  which  the  act  was  done  by  the  bankrupt,  and  the 
knowledge  of  the  bankrupt's  insolvent  condition  by  the  other  party  to  the 
transaction.  Both  of  them  describe,  substantially,  the  same  acts  of  pay- 
ment, transfer,  or  seizure  of  property  so  declared  void.  It  is,  therefore, 
very  strongly  to  be  inferred  that  the  act  of  suffering  the  debtor's  property 
to  be  taken  on  legal  process  in  section  thirty-nine  is  precisely  the  same  as 

frocuring  it  to  be  attached  or  seized  on  execution  in  section  thirty-five, 
ndeed,  the  words  procure  and  suffer  are  both  used  ip  section  thirty-nine. 
What,  then,  is  the  true  meaning  of  that  phrase  in  the  act  ?  In  both 
cases  it  must  be  accompanied  with  an  intent.  In  section  thirty-five  it  is  to 
give  a  preference  to  a  creditor  ;  in  section  thirty-nine  it  must  be  to  give  a 
preference  to  a  creditor,  or  to  defeat  or  delay  the  operation  of  the  bank- 
rupt act.  In  both  there  must  be  the  positive  purpose  of  doing  an  act  for- 
bidden by  that  statute,  and  the  thing  described  must  be  done  in  the  pro- 
motion of  this  unlawful  purpose. 

The  facts  of  the  case  before  us  do  not  show  any  positive  or  affirmative 
act  of  the  debtors  from  which  such  intent  may  be  inferred.  Through  the 
whole  of  the  legal  proceedings  against  them  they  remained  perfectly  pas- 
sive.    They  owed  a  debt  which  they  were  unable  to  pay  when  it  became 
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due.  The  creditor  sued  them  and  recovered  judgment,  and  leyied  execu- 
tion on  their  property.  They  afforded  him  no  facilities  to  do  this,  and  they 
interposed  no  hindrance.  It  is  not  pretended  that  any  positive  evidence 
exists  of  a  wish  or  design  on  their  part  to  give  this  creditor  a  preference, 
or  oppose  or  delay  the  operation  of  the  bankrupt  act. 

There  is  nothing  morally  wrong  in  their  course  in  this  matter.  They 
were  sued  for  a  just  debt.  They  had  no  defence  to  it,  and  they  made  none. 
To  have  made  an  effort  by  dilatory  or  false  pleas  to  delay  a  judgment  in 
the  state  court,  would  have  been  a  moral  wrong,  and  a  fraud  upon  the  due 
administration  of  the  law.  There  was  no  obligation  on  them  to  do  this,  either 
in  law  or  in  ethics.  Any  other  creditor  whose  debt  was  due  could  have 
sued  as  well  as  this  one,  and  any  one  of  them  could  have  instituted  com- 
pulsory bankrupt  proceedings.  The  debtor  neither  hindered  or  facilitated 
any  one  of  them.  How  is  it  possible  from  this  to  infer,  logically,  an  actual 
purpose  to  prefer  one  creditor  to  another,  or  to  hinder  or  delay  the  operation 
of  the  bankrupt  act  ? 

It  is  said,  however,  that  such  an  intent  is  a  legal  inference  from  such 
inaction  by  the  debtor,  necessary  to  the  successful  operation  of  the  bankrupt 
law;  that  the  grand  feature  of  that  law  is  to  secure  equality  of  distribu- 
tion among  creditors  in  cases  of  insolvency  ;  and  that,  to  secure  this,  it  is 
the  legal  duty  of  the  insolvent,  when  sued  by  one  creditor  in*  an  ordinary 
proceeding  likely  to  end  in  judgment  and  seizure  of  property,  to  file  him- 
self a  petition  of  voluntary  bankruptcy,  and  that  this  duty  is  one  to  be  in- 
ferred from  the  spirit  of  the  law,  and  is  essential  to  its  successful  operation. 

The  argument  is  not  without  force,  and  has  received  the  assent  of  a  large 
number  of  the  district  judges,  to  whom  the  administration  of  the  bank- 
rupt law  is  more  immediately  confided. 

We  are,  nevertheless,  not  satisfied  of  its  soundness. 

We  have  already  said  that  there  is  no  moral  obligation  on  the  part  of 
the  insolvent  to  do  this,  unless  the  statute  requires  it,  and  then  only  be- 
cause it  is  a  duty  imposed  by  the  law.  It  is  equally  clear  that  there  is  no 
Buch  duty  imposed  by  that  act,  in  express  terms.  It  is,  therefore,  an  argu- 
ment solely  of  implication.  This  implication  is  said  to  arise  from  the  sup- 
posed purpose  of  the  statute  to  secure  equality  of  distribution  in  all  coies 
of  insolvency,  and  to  make  the  argument  complete,  it  is  further  necessary 
to  hold  that  this  can  only  be  done  in  bankruptcy  proceedings  under  that 
statute.  Does  the  statute  justify  so  broad  a  proposition  ?  Does  it  in  effect 
forbid  all  proceedings  to  collect  debts  in  cases  of  insolvency  in  other  courts, 
and  in  all  other  modes  than  by  bankruptcy  ?  We  do  not  think  that  its 
purpose  of  securing  Equality  of  distribution  is  designed  to  be  carried  so 
&r. 

As  before  remarked,  the  voluntary  clause  is  wholly  voluntary.  No  inti- 
mation is  given  that  the  bankrupt  mtist  file  a  petition  under  any  circum* 
stances.  While  his  right  to  do  so  is  without  any  other  limit  than  his  own 
sworn  averment  that  he  is  unable  to  pay  all  his  debts,  there  is  not  a  word 
from  which  we  can  infer  any  legal  obligation  on  him  to  do  so.  Such  an 
obligation  would  take  from  the  right  the  character  of  a  privilege,  and  con- 
fer on  it  that  of  a  burdensome,  and,  oft^n,  ruinous  duty. 

It  is,  in  its  essence,  involuntary  bankruptcy.  But  die  initiation  in  this 
kind  of  bankruptcy  is,  by  the  statute,  given  to  the  creditor,  and  is  not  im- 
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posed  on  the  debtor.  And  it  is  only  griven  to  the  creditor  in  a  limited  class 
of  cases.  The  argument  we  are  combating  goes  upon  the  hypothesis  that 
there  is  another  cLiss  given  to  the  creditor  by  inference,  namely,  where 
the  debtor  ought  himself  to  go  into  court  as  a  bankrupt  and  fails  to  do  it. 
We  do  not  see  the  soundness  of  this  implication  from  anything  in  the 
statute. 

We  do  not  construe  the  act  as  intended  to  cover  all  cases  of  insolvency, 

to  the  exclusion  of  other  judicial  proceedings.     It  is  very  lil)eral  in  the 

class  of  insolvents  which  it  does  include,  and  needs  no  extension  in  this 

.  direction  by  implication.     But  it  still  leaves,  in  a  great  majority  of  cases, 

parties  who  are  really  insolvent  to  the  chances  that  their  energy,  care,  and 

f)rudence  in  business  may  enable  them  finally  to  recover  without  disastrous 
ailure  or  positive  bankruptcy.     All  experience  shows  both  the  wisdom 
and  justice  of  this  policy. 

Many  find  themselves  with  ample  means,  good  credit,  large  business, 
totally  insolvent ;  that  is,  unable  to  meet  their  current  obligations  as  fast 
as  they  mature.  But  by  forbearance  of  creditors,  by  meeting  only  such 
debts  as  are  pressed,  and  even  by  the  submission  of  some  of  their  property 
to  be  seized  on  execution,  they  are  finally  able  to  pay  all,  and  to  save  their 
commercial  character  and  much  of  their  property.  If  creditors  are  not 
satisfied  with  this,  and  the  parties  have  committed  an  act  of  bankruptcy, 
any  creditor  can  institute  proceedings  in  a  bankrupt  court.  But  until  this 
is  done,  their  honest  struggle  to  meet  their  debts  and  to  avoid  the  break- 
ing up  of  all  their  business  is  not,  of  itself,  to  be  construed  into  an  act  of 
bankruptcy,  or  a  fraud  upon  the  act. 

It  is  also  argued,  that  inasmuch  as  to  lay  by  and  permit  one  creditor  to 
obtain  judgment  and  levy  on  property  necessarily  gives  that  creditor  a 
preference,  the  debtor  must  be  supposed  to  intend  that  which  he  knows 
will  follow. 

The  general  legal  proposition  is  true,  that  where  a  person  does  a  posi- 
tive act,  the  consequences  of  which  he  knows  beforehand,  that  he  must  be 
held  to  intend  those  consequences.  But  it  cannot  be  inferred  that  a  man 
intends,  in  the  sense  of  desiring,  promoting,  or  procuring  it,  a  result  of 
other  persons'  acts,  when  he  contributes  nothing  to  their  success  or  com- 
pletion, and  is  under  no  legal  or  moral  obligation  to  hinder  or  prevent 
them. 

Argument  confirmatory  of  these  views  may  be  seen  in  the  fact  that  all 
the  other  acts  or  modes  of  preference  of  creditors  found  in  both  the  sec- 
tions we  have  mentioned,  in  direct  context  with  the  one  under  considera- 
tion, are  of  a  positive  and  affirmative  character,  and  are  evidences  of  an 
active  desire  or  wish  to  prefer  one  creditor  to  others.  Why,  then,  should 
a  passive  indifference  and  inaction,  where  no  action  is  required  by  positive 
law  or  good  morals,  be  construed  into  such  a  preference  as  the  law 
forbids  ? 

The  construction  thus  contended  for  is,  in  our  opiiiion,  not  justified  by 
the  words  of  either  of  the  sections  referred  to,  and  can  only  be  sustained 
by  imputing  to  the  general  scope  of  the  bankrupt  act  a  harsh  and  illib- 
eral purpose,  at  variance  with  its  true  spirit  and  with  the  policy  which 
prompted  its  enactment. 

Undoubtedly  very  slight  evidence  of  an  affirmative  character  of  the 


Jmmry,  1874.]  THE  AfiCERICAN  LAW  TIMES  RBP0BT8.  7 

VoL  I.]  WiuoK  9.  BAXit  or  St.  Paol  [No.  I. 

existence  of  a  desire  to  prefer  one  creditor,  or  of  acts  done  with  a  yiew  to 
secore  such  preference,  might  be  sufficient  to  invalidate  the  whole  trans- 
action. Sudh  evidence  might  be  sufficient  to  leave  the  matter  to  a  jury, 
or  to  support  a  decree,  because  the  known  existence  of  a  motive  to  prefer 
or  to  defraud  the  bankrupt  act  would  color  acts  or  decisions  otherwise  of 
no  significance.  These  cases  must  rest  on  their  own  circumstances.  But 
the  case  before  us  is  destitute  of  any  evidence  of  the  existence  of  such  a 
motive,  unless  it  is  to  be  imputed  as  a  conclusion  of  law  from  facts  which 
we  do  not  think  raise  such  an  implication. 

These  latter  considerations  serve  to  distinguish  the  present  case  from 
Uiat  of  Buchanan  v.  Smith,  16  Wall.,  decided  at  last  term,  and  which 
may  seem  to  conflict,  in  some  of  the  expressions  used  in  that  opinion,  with 
those  found  in  this.  That  was  a  bill  in  chancery,  involving  several 
distinct  issues  of  fact,  on  which  much  and  conflicting  testimony  was 
given,  and  the  contention  was  mainly  as  to  what  was  established  by  the 
evidence.  There  was  satisfactory  proof  that  the  creditor,  before  pursuing 
his  remedy  in  the  state  court,  had  urgently  sought  to  secure  a  preference 
by  obtaining  from  the  debtor  a  transfer  of  certain  policies  of  insurance  on 
which  a  loss  was  due.  The  case  was  also  complicated  by  an  assignment 
made  by  the  debtor,  under  which  the  assignee  took  possession  before  the 
creditor  procured  his  judgment  in  the  state  court.  That  case  was  well 
decided  on  the  evidence  before  the  court.  But  in  the  case  now  before  us, 
the  questions  we  have  discussed  are  presented  nakedly  and  without  con- 
fusion, by  facts  found  by  the  court  and  undisputed,  and  we  have  been 
compelled,  on  careful  consideration  of  the  bankrupt  act,  to  the  following 
conclusions :  — 

1.  That  something  more  than  passive  non-resistance  of  an  insolvent 
debtor  to  regular  judicial  proceedings,  in  which  a  judgment  and  levy  on 
his  property  are  obtained,  when  the  debt  is  due  and  he  is  without  just 
defence  to  the  action,  is  necessary  to  show  a  preference  of  a  creditor,  or  a 
purpose  to  defeat  or  delay  the  operation  of  the  bankrupt  act. 

2.  That  the  fact  that  the  debtor,  under  such  circumstances,  does  not 
file  a  petition  in  bankruptcy,  is  not  sufficient  evidence  of  such  preference 
or  of  intent  to  defeat  the  operation  of  the  act. 

3.  That,  though  the  judgment  creditor  in  such  case  may  know  the 
insolvent  condition  of  the  debtor,  his  levy  and  seizure  are  not  void  under 
the  circumstances,  nor  any  violation  of  the  bankrupt  law. 

4.  That  a  lien  thus  obtained  by  him  will  not  be  displaced  by  subse- 
quent proceedings  in  bankruptcy  against  the  debtor,  though  within  four 
months  of  the  filing  of  the  petition. 

These  propositions  require  the  questions  certified  to  us  to  be  answered 
as  follows :  The  first  and  second  in  the  negative,  and  the  third  in  the 
affirmative. 
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RAILROAD.  —  PUNCTUALITY  IN  ARRIVAL  AND   DEPARTURE  OF  TRAINS. 
—  NEGLIGENCE.  —  FAILURB  TO  STOP  AT  PARTICULAR  STATION. 

GORDON  V.  MANCHESTER  AND  LAWRENCE  RAILROAD. 

The  putUcation  of  a  time-taMe,  in  cmnrntm  form^  imposes  upon  a  railroad  company 
the  oUigation  to  use  due  care  and  skill  to  have  the  trains  arrive  and  depart  at  the 
precise  moments  indicated  in  the  tahle ;  hut  it  does  not  import  an  ahsolute  and 
unconditional  engagement  for  such  arrival  and  departure,  and  does  not  make  the 
company  liable  for  want  of  punctuality  which  is  not  attributahle  to  their  negli- 
gence. 

O.  purchased  of  the  JIf.  4*  ^'  R'  R'  ^  season  ticket  from  «SL,  an  intermediate  stettionj 
to  M.  The  railroad  company  published  a  time  table,  in  common  form,  upon 
which  a  train  was  advertised  as  leaving  L.  at  8.27  a,  ji,  lectcing  S.  cU  8.45,  and 
arriving  at  M,  at  9.35  A.  ml  G*  was  at  S.  depot  in  seofion  to  take  this  train^ 
but  the  train  ran  by  S.  without  stopping.  In  an  action  ofiusumpsit,  brought  by 
G.  against  the  railroad  company  to  recover  damages  for  tl^eir  failure  to  transport 
him  seasonably  to  M.,  the  railroad  company  offered  to  prove  that  the  road  was 
suitably  equipped  for  transporting  the  usual  travel,  and  for  accommodating  the 
excess  ordinarily  to  be  anticipated  from  extraordinary  occasions ;  that,  on  the 
morning  in  question,  an  extraordinary,  unusual,  and  unexpected  number  of  per- 
sons appeared  at  Z.  to  take  passage,  and  there,  and  at  other  stations  before  reach- 
ing S.,  so  completely  filled  and  overloaded  the  cars  that  it  would  have  been  danger- 
ous to  have  admitted  more  passengers  on  the  train  ;  that  at  S.  there  v^ere,  besides 
the  plaintiff,  a  large  number  of  persons  waiting  for  transportcUion,  whom  it  would 
have  been  impossible  to  have  taken  into  the  already  overloaded  cars  ;  that  the  rail- 
road company  could  not  have  discriminated  as  to  whom  they  would  take  or  decline 
to  take,  even  if  they  had  had  the  means  to  transport  any  of  them  ;  that  tJie  train 
consisted  of  eighteen  passenger  cars  and  one  baggage  car,  and  that,  if  the  train 
had  stopped  at  that  station,  being  on  cm,  up  grade,  it  would  have  been  impossible 
to  have  started  it ;  that  the  railroad  company  had  no  reason  to  expect  that  such 
an  unusual  number  of  persons  would  apply  for  transportation  on  that  morning  ; 
and  that,  on  the  arrival  of  the  train  at  M.,  and  as  soon  as  the  same  could  be  done 
with  safety  to  the  travelling  public,  they  sent  back  the  train  to  S.  to  bring  the  plain- 
tiff, and  ail  other  persons  desiring  transportation,  to  M, 

Heid,  that  the  railroad  company  were  not  liable,  if  they  had  done  all  that  due  care 
and  skill  could  do  to  transport  the  plaintiff  punctually;  and  that  the  proposed 
evidence  was  admissible,  as  tending  to  show  that  the  failure  to  transport  the  plain- 
tiff was  not  attributable  to  negligence  on  the  part  of  the  railroad  company. 

Assumpsit,  by  George  C.  Gordon  against  the  Manchester  &  Lawrence 
Railroad.  The  declaration  alleged  in  substance  that  the  defendants,  in 
consideration  of  a  payment  of  twenty  dollars,  promised  the  plaintiff  to 
transport  him  between  Salem,  N.  H.,  and  Manchester,  N.  H.,  by  the  reg- 
ular trains  between  said  Salem  and  Manchester,  for  the  space  of  three 
months,  ending  September  80,  1870 ;  that  on  September  8,  1870,  the 
plaintiff  was  at  Salem  station,  ready  and  anxious  to  be  transported  in  the 
regular  morning  train  to  Manchester,  but  that  the  defendants  neglected 


Juiuur.  1874.]  THB  AlCERICAN  LAW  TIMES  BKPOBT&  Q 

VoL  L]  Gordon  p.  Mahcbkstbs  and  Lawbj»oi  Railroad.  [No.  1. 

and  refused  to  stop  at  Salem  station  the  train  due  there,  and  which  ar- 
rived there  at  8.52  A.  M.  that  day,  and  neglected  and  refused  to  transport 
the  pbiintiff  to  Manchester  by  the  train  aforesaid,  or  in  any  other  manner, 
daring  the  forenoon  of  that  day. 

Plea,  the  general  issue,  with  a  brief  stSitement. 

The  plaintiff  testified  that  he  purchased  a  ticket  of  the  defendants,  on 
or  about  July  1,  1870,  of  which  the  following  is  a  copy :  ^- 

^*  Manchester  &  Lawrence  Railroad,  Season  ticket.  Pass  George  C, 
Gordon  for  three  months,  ending  September  30, 1870,  between  Salem  and 
Manchester.  Chas«  E.  Twombly,  G.  T.  A." 

The  plaintiff  testified  that  he  was  at  Salem  station  on  the  morning  of 
September  8,  ready  to  take  the  morning  train,  but  that  said  train  did  not 
stop  at  Salem,  and  that  he  did  not  arriye  at  Manchester  until  two  o'clock 
in  the  afternoon. 

The  plaintiff  having  rested,  the  defendants  moved  for  a  nonsuit.  The 
motion  wa^  denied,  and  the  defendants  excepted. 

The  defendants  then  offered  to  prove  the  facts  stated  in  the  brief  state- 
ment,  as  follows :  ^*  That  said  defendants  have  at  all  times  before,  and  on 
the  said  September  8,  1870,  and  since,  supplied  said  railroad  with  a  good 
and  sufficient  number  of  suitable  cars  and  locomotives  for  transporting  the 
usual  and  regular  travel  on  said  road,  and  for  accommodating  the  exoess 
ordinarily  to  be  anticipated  from  extraordinary  occasions.  That  on  said 
September  8,  when  the  plaintiff  alleges  that  he  was  not  taken  by  the 
morning  train,  an  extraordinary,  unusual,  and  unexpected  number  of  per- 
sons appeared  at  Lawrence  to  take  passage  on  the  train,  and  there,  and  at 
Methuen  and  Messer's,  so  completely  filled  the  passenger  and  baggage 
cars  as  to  occupy  all  the  seats,  fill  the  aisles  and  platforms,  and  otherwise 
overload  the  cars,  so  that  it  would  have  been  dai^erous  to  have  admitted 
more  passengers  on  the  train ;  that  at  said  station  of  Salem  there  was,  be- 
sides the  plaintiff,  a  large  number  of  persons — to  wit,  one  hundred  — 
waiting  for  transportation,  whom  it  would  have  been  impossible  to  have 
taken  into  the  already  overloaded  cars,  and  it  would  have  been  dangerous 
to  the  safe  transportation  of  the  passengers  already  on  the  train  to  have 
permitted  any  of  the  persons  at  the  said  station  of  Salem  to  get  on  board, 
and  that  the  defendants  could  not  have  discriminated  as  to  whom  they 
would  take  or  decline  to  take,  even  if  they  had  had  the  means  to  trans- 
port any  of  them ;  that  the  defendants  were  common  carriers,  and  were 
and  are  bound  to  receive  and  carry  all  persons  asking  transportation,  so 
far  as  their  means  would  allow,  and  had  no  right  to  refuse  transportatiop 
because  tliey  anticipated  that  at  some  other  station  there  might  be  other 
persons  also  claiming  transportation ;  and  that  the  defendants  had  no  rea- 
son to  expect  that  such  an  unusual  number  of  persons  would  apply  for 
transportation  on  the  morning  of  the  said  September  8 ;  and  that  the  de- 
fendamts,  on  the  arrival  of  the  train  in  Manchester,  and  as  soon  as  the 
same  could  be  done  with  safety  to  the  travelling  public,  sent  back  the 
train  to  said  Salem  to  bring  the  plaintiff,  and  all  other  persons  desiring 
transportation,  to  Manchester,  which  was  all  that  said  defendants  were 
bound  to  do  in  law*" 

The  defendants  also  offered  to  prove  that  the  train  consisted  of  eigh- 
teen passenger  cars  and  one  baggage  car,  and  that,  if  the  train  had 
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stopped  at  that  station,  being  on  an  up  grade,  it  would  have  been  impos- 
sible to  have  started  it. 

• 

The  evidence  offered  was  all  excluded ;  and  the  defendants  excepted. 

The  coaiii  charged  the  juiy  that  the  defendants  were  liable  for  not 
carrying  the  plaintiff,  and  that  it  made  no  difference  by  what  means  they 
were  prevented  from  fulfilling  their  contract. 

The  jury  returned  a  verdict  for  the  plaintiff.  The  defendants  moved 
to  set  aside  the  verdict ;  and  the  questions  thus  arising  were  reserved  for 
the  law  term. 

At  the  law  term  the  defendants  conceded  that  during  the  entire  year 
1870  they  published  a  time-table,  in  the  usual  form,  upon  which  a  train 
was  advertised  as  leaving  Lawrence  at  8.27  A.  M.,  leaving  Salem  at 
8.45,  and  due  at  Manchester  at  9.35  A.  m. 

Mariton^  for  the  plaintiff. 

S.  C7.  Eastman  ^  (7.  C.  BarUett^  for  the  defendants. 

Smith,  J.  In  order  to  decide  whether  the  evidence  offered  by  the  de- 
fendants was  rightly  rejected,  it  is  indispensable  to  determine  what  the 
contract  was.  If  the  defendants  entered  into  an  absolute  and  uncondi- 
tional engagement  to  transport  the  plaintiff  to  Manchester  at  the  precise 
hour  and  minute  named  in  the  time-table,  the  ruling  of  the  court  was  cor- 
rect. If,  on  the  other  hand,  the  defendants  only  engaged  to  do  all  that 
due  care  and  skill  could  do  to  insure  punctuality,  a  different  result  may 
follow. 

A  common  carrier  of  passengers  is  a  person  upon  whom  the  law  im- 
poses particular  obligations ;  '^  and  all  persons  are  supposed  to  deal  with 
the  carrier  on  the  terms  which  the  law  predetermines,  unless  they  spe- 
cially provide  otherwise."  **  A  particular  arrangement  is  determined  by 
a  provision  of  the  law,  subject  to  be  altered  by  a  special  convention  be- 
tween the  parties."  Where  the  contract  is  in  general  teims,  or  is  not 
expressed  in  words  at  all,  and  there  are  no  external  circumstances  indi- 
cating the  intention  of  the  parties  that  the  carrier  should  assume  more  or 
less  than  his  ordinary  liability,  the  contracting  parties  are  regarded  as 
tacitly  adopting  and  incorporating  into  their  contract  the  common  law 
provisions  relative  to  the  obligations  and  liabilities  of  common  carriers  of 
passengers.  It  would  be  an  idle  ceremony  for  the  parties  to  go  through 
the  form  of  uttering  words  which  *^  express  no  more  than  the  law  by  in- 
tendment would  have  supplied." 

By  the  common  law,  common  carrieT»  of  passengera  are  bound  to  use 
due  care  and  skill  to  transport  passengers,  safely  and  pt*omptly  ;  but  they 
are  not  insurers  of  results  ;  they  are  not  held  liable  as  absolute  warrantors 
of  safety  or  speed.  The  burden  of  proof  rests  on  the  party  asserting  that 
the  carriers  entered  into  an  engagement  more  onerous  than  that  which 
the  common  law  imposes  on  them.  We  have  now  to  inquire  what  cir- 
cumstances there  are,  in  the  present  case,  to  indicate  that  the  defendants 
assumed  so  much  more  than  their  common  law  liability  as  to  become 
absolute  warrantors  of  punctuality. 
The  plaintiff  paid  his  fare  in  advance. 

This  is  nothing  more  than  what  the  great  majority  of  passengers  do, 
without  any  idea  that  the  carriers  are  thereby  made  to  incur  any  unusual 
responsibility.     Nor  does  it  appear  that  the  plaintiff  understood  that  his 
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payment  in  advance  for  the  season  gave  him  any  especial  preference  over 
passengers  who  had  paid  in  advance  for  a  single  passage.  It  is  not  si^- 
gested  that  season  passengers  were  charged  an  extra  price.  In  all  prob- 
ability, each  trip  cost  the  plaintiff  a  much  smaller  average  sum  than  if 
he  had  paid  single  fares. 

The  plaintiff  had  a  ticket. 

It  has  been  said  by  this  court  that  '*  ordinarily  the  ticket  is  not  and 
does  not  contain  the  contract."  Johnson  v.  Concord  72.  72.  46  N.  H.  218^ 
p.  219.  And  it  has  been  asserted  that  a  ticket  is  rather  in  the  nature  of 
a  receipt  for  the  passage  money,  —  "a  mere  token  or  voucher  adopted  for 
convenience,  to  show  that  the  passenger  has  paid  his  fare  from  one  place 
to  another.*'  Denio,  J.,  in  Quimhy  v.  Vanderbilt^  17  N.  Y.  806,  p.  313; 
Earl,  Com.,  in  Rawson  v.  Penn.  R.  R.  Co.  48  N.  Y.  212,  p.  217.  Cer- 
tainly, the  ticket  now  in  question  does  not  purport  to  express,  and  does 
not  express,  all  the  terms  of  the  contract.  If  this  were  held  otherwise, 
the  pontiff  might  find  it  difficult  to  make  out  even  a  primd  facie  case. 
Looking  only  at  the  literal  language  of  the  ticket,  and  considering  it  as 
the  sole  and  conclusive  evidence  of  the  terms  of  the  contract,  it  might  be 
said  that  the  plaintiff  has  had  all  that  the  ticket  entitled  him  to,  namely, 
a  passage  to  Manchester.  The  ticket  does  not  specify  that  trains  shall 
run  at  reasonable  hours,  or  with  reasonable  dispatch,  much  less  that  they 
shall  run  at  regular  and  fixed  hours.  It  is  obvious  that  neither  party  can 
fairly  be  asked  to  regard  the  ticket  as  expressing  all  the  terms  of  the  con- 
tract. There  is  nothing  in  this  ticket  to  indicate  that  the  contract  was 
an  unusual  one,  or  made  upon  any  other  basis  than  the  common  law 
obligations  of  carriers.  It  was  unnecessary  that  the  ticket  should  express 
in  words  what  the  law  tacitly  implies.  ^^  Expressio  eorum  quca  tacite 
insunt  nihil  operaturJ'*  (For  instances  of  contracts  in  general  terms, 
which  are  construed  as  containing  implied  conditions  exonerating  aparty 
who  is  without  fault,  see  Dexter  v.  Norton^  47  N.  Y.  62 ;  note  to  Hall  v. 
Wright^  96  Eng.  Com.  Law,  p.  795 ;  Robinson  v.  Davison^  L.  R.  6  Exch. 
269 ;  Taylor  v.  Caldwell,  3  Best  &  Smith,  826 ;  also,  L.  R.  4  .C.  P.  1 
Ibid.  744.) 

The  defendants  had  published  a  time-table,  upon  which  a  train  was 
advertised  as  leaving  Lawrence  at  8.27  A.  M.,  leaving  Salem  at  8.45  A.  M., 
and  due  at  Manchester  at  9.85  A.  M. 

Undoubtedly,  ^^  the  representations  made  by  railway  companies  in  their 
time-tables  cannot  be  treated  as  mere  waste  paper."  Lord  Campbell,  C. 
J.,  in  Denton  v.  Cheat  Northern  Railway  Co.  5  El.  &  Bl.  860,  p.  865.  It 
must  be  conceded  that  such  a  public  advertisement  at  least  imposes  on  the 
defendants  the  obligation  of  using  due  care  and  skill  to  have  their  trains 
arrive  and  depart  at  the  times  thus  indicated.  .  For  any  want  of  punc- 
tuality which  they  could  have  avoided  by  the  use  of  due  care  and  skill, 
they  are  unquestionably  liable.  Nor  can  they  excuse  a  non-conformity  to 
the  timetable  for  any  cause,  the  existence  of  which  was  known  or  ought 
to  have  been  knovm  to  them  at  the  time  of  publishing  the  table.  ^^  They 
make  the  time  advertised  a  criterion  of  ordinary  reasonable  time."  Xhe 
publication  of  the  time-table  cannot  amount  to  less  than  this,  viz.,  a  rep- 
resentation that  it  is  ordinarily  practicable  for  the  company,  by  the  use  of 
doe  care  and  skill,  to  run  according  to  the  table,  and  an  engagement  on 
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their  part  that  they  will  do  all  that  can  be  done  by  the  use  of  due  care 
and  skill  to  accomplish  that  result.  Does  it  go  beyond  this  ?  Does  it 
amount  to  an  absolute,  an  unconditional  enragement,  that  the  trains  shall 
arrive  and  depart  at  the  precise  moments  indicated  in  the  table  ?  Does 
it  make  the  company  warrantor  or  insurers  of  punctuality,  and  liable  for 
delays  which  are  due,  not  to  their  fault,  but  to  pure  accident  2 

If  these  questions  are  answered  in  the  affirmative,  a  very  singular  re- 
sult will  follow.  Railroad  companies  will  be  under  a  mucli  more  onerous 
obligation  to  run  punctually  than  to  run  safely.  They  may,  then,  on  the 
same  state  of  facts,  be  held  liable  for  the  loss  of  an  hour's  time,  and  not 
liable  for  the  loss  of  a  yearns  time  or  for  the  loss  of  a  limb.  As  to  safety, 
they  are  bound  only  to  use  due  care  and  skill  to  attain  it.  They  are  not 
liable  for  mishaps  which  are  not  at^ibutable  to  their  negligence.  Read- 
head  V.  Midland  R,  Co,  L.  R.  4  Q.  B.  379,  p.  381.  Suppose  the  morn- 
ing train  had  reached  Salem  ^^  on  time,"  taken  the  plaintiff  on  board,  and 
proceeded  towards  Manchester ;  that  midway  between  Salem  and  Man- 
chester the  train  had  been  thrown  from  the  track  in  consequence  of  the 
breaking  of  a  wheel ;  that  such  breakage  was  caused  by  a  latent  defect 
which  could  not  have  been  previously  detected  ;  that  the  plaintiff  by  this 
accident  lost  a  limb,  and  was  permanently  incapacitated  for  labor ;  and 
that,  after  some  delay,  the  plaintiff  and  the  other  passengers  were  carried 
on  by  another  train,  so  that  they  reached  Manchester  three  hours  late  on 
the  same  day :  in  such  a  case,  it  is  clear  that  the  defendants  are  not  liable 
to  the  plaintiff  for  the  bodily  injury,  nor  for  his  loss  of  time  after  reach- 
ing Manchester.  Does  it  not  seem  extraordinary  that  they  should  be- 
liable  for  the  loss  of  the  three  hours'  time,  when  they  are  not  liable  for 
the  loss  of  the  three  years'  time'  since  elapsed,  or  for  the  loss  of  the  limb  ? 
Is  it  natural  to  suppose  that  the  parties  understood  the  obligation  to  carry 
speedily,  to  be  more  rigid  than  the  obligation  to  carry  safely  ?  A  large 
proportion  of  passengers  might  consider  the  latter  obligation  the  more 
important  of  the  two,  and  might  prefer  delay  to  death.  It  is  not  now 
suggested  that  the  defendants  could  not  impose  upon  themselves  a  lia- 
bility in  respect  to  punctuality,  far  in  excess  of  their  obligations  in  other 
respects.  But  in  considering  whether  they  have  done  so,  the  incongruous 
nature  of  such  action  on  their  part  may  be  entitled  to  some  weight.  We 
should  naturally  expect  the  party  alleging  such  action  to  offer  very  ex- 
plicit evidence  of  it.  The  case  is  unlike  that  of  a  charter-party.  Tliere, 
the  parties  enter  into  a  written  agreement  which,  presumably,  expresses 
1^  tne  terms  of  the  contract.  If,  in  such  an  agreement,  it  is  stipulated 
that  the  ship  shall  sail  on  or  before  a  particular  day,  there  may  be  no  good 
reason  for  giving  this  express  stipulation  any  other  than  a  strictly  literal 
construction,  or  for  implying  conditions  or  limitations  not  named  in  the 
writing.  See  Olaholm  v.  Hays^  2  Man.  &  Gr.  257  ;  Croockewit  v. 
Fletcher^  1  Hurl.  &  Norm.  893.  In  the  present  case,  there  is  no  formal 
contract,  either  written  or  oral.  The  great  inquiry  is.  What  was  the 
contract  ?  The  nature  of  the  contract  is  to  be  gathered  from  various 
documents  and  circumstances.  The  time-table  is  only  one  among  several 
pieces  of  evidence,  from  all  of  which,  taken  all  together,  the  contract  is  to 
be  inferred. 

The  importance  of  punctuality  is  undeniable,  but  so  is  the  importaiu^ 
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of  safety.  The  serions  results  of  a  failure  in  either  respect  may  be 
weighed  in  determining  whether  the  carriers  have  used  due  care  and  skill ; 
but  the  importance  of  success  does  not  furnish  conclusive  evidence  that 
the  company  have  absolutely  guaranteed  against  failure.  Moreover,  the 
known  difficulty  of  attaining  absolute  punctuality  throughout  a  whole 
year  may  be  taken  into  account  as  a  sort  of  offset  to  the  argument  founded 
on  the  importance  of  punQtuality.  This  difficulty  may  diminish  the  prob- 
ability that  the  company  would  assume  such  a  rigorous  obligation.  In 
Howard  v.  Cohh^  19  Monthly  Law  Reporter,  877,  the  contract  related  only 
to  a  single  trip  of  a  steamer.  But  here,  there  is  no  ground  for  asserting 
that  the  defendants  made  any  different  agreement  relative  to  their  mom- 
ing  train  on  September  8,  so  far  as  punctuality  is  concerned,  from  that  en- 
tered into  respecting  all  their  other  regular  trains  throughout  the  whole 
year.  Practically,  the  question  is,  whether  they  have  undertaken  to  guar- 
antee exact  punctuality  in  the  anival  and  departure  of  all  their  trains 
throughout  a  whole  year.  We  are  not  reduced  to  the  dilemma  of  consid- 
ering the  time-table  as  evidence  of  such  a  guaranty,  or  else  giving  it  ^^  no 
meaning  and  effect  at  all.*'  As  has  already  been  intimated,  much  effect 
can  be  given  to  it,  as  increasing  the  obligations  of  the  defendants,  without 
construing  it  as  an  absolute  warranty  of  punctuality. 

Upon  the  whole,  we  think  that  there  is  no  evidence  that  the  defendants 
entered  into  an  absolute  and  unconditional  engagement  that  the  trains 
should  depart  and  arrive  at  the  precise  moments  indicated  in  the  time 
table.  The  defendants  were  not  liable  for  the  failure  to  carry  the  plain 
tiff  in  the  morning,  unless  that  failure  wad  attributable  to  their  negligence^ 
to  their  neglecting  to  do  all  that  due  care  could  do  to  run  in  conformity 
to  the  time-table.  The  rejected  evidence  tended  to  show  that  the  failure 
was  not  attributable  to  their  negligence.  It  should,  therefore,  have  been 
received,  and  submitted  to  the  consideration  of  the  jury. 

An  examination  of  reported  decisions  does  not  disclose  any  strong  pre- 
ponderance against  the  views  now  expressed.  In  most  cases,  the  negli- 
gence of  the  carrier  has  been  proved  or  admitted. 

Hawcroft  v.  Qreat  Northern  R.  Co.^  as  sometimes  cited,  might  seem 
strongly  against  the  defendants ;  but,  as  reported,  its  bearing  in  that 
direction  is  not  so  obvious.  It  is  a 'case  decided  by  Patteson,  J.^and 
Wightman,  J.,  in  the  queen's  bench,  in  1852,  and  is  reported  in  16  Ju- 
rist, 196,  8  Eng.  Law  &  Eq.  862,  and  more  fully  in  Law  Journal,  vol.  80 
N.  S.,  vol.  21  Qu.  B.  178.  The  plaintiff  purchased  an  excursion  ticket 
from  Bamsley  to  London  and  return.  Upon  the  back  of  the  ticket  were 
the  words,  *^  To  return  by  the  trains  advertised  i(k  that  purpose  on  any 
day  not  beyond  fourteen  days  after  date  hereof.*'  The  defendants  advei^ 
tised  certain  trains  for  excursion  ticket  holder^^iiA^ludingone  train  leaving 
London  at  6.45  A.  M.  on  Saturday,  and  another  at  9.15  P.  M.  Upon  all 
the  facts,  the  court  seem  to  have  concluded,  and  we  think  correctly,  that 
the  plaintiff  had  a  right  to' understand  that  both  trains  were  advertised  as 
carrying  through  to  Bamsley.  The  plaintiff  went  to  the  London  station 
as  early  as  6  A.  M.  on  Saturday  ;  but  the  pressure  of  persons  wishing  to 
be  passengers  by  that  ti*ain  was  so  great  that  he  vras  unable  to  obtain  a 
seat  in  it,  although  it  consisted  of  thirty  carriages  drawn  by  two  engines. 
Ibe  company  caused  an  extra  train  of  twenty-three  carriages  to  be  sent 
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about  noon,  but  this  train  was  also  filled  without  the  plaintiff's  being  able 
to  procure  a  place.  The  company  made  every  exertion  to  procure  and 
send  off  another  extra  train  during  the  day,  but  were  unable  to  do  so  for 
want  of  sufficient  engines,  carriages,  and  servants  at  the  London  station 
to  meet  the  extraordinary  influx  of  returning  excursion  passengers  on  that 
morning,  although  they  were  sufficiently  supplied  for  the  ordinary  excur- 
sion traffic  of  the  company.  The  defendants  contended  that  it  would 
have  been  unsafe  to  have  dispatched  the  6.45  A.  M.  train  with  more  than 
two  engines,  or  with  a  greater  number  of  carriages  ;  but  i^  was  conceded 
that  a  sufficient  number  of  trains  to  convey  all  excursion  ticket-holders 
might  have  been  dispatched  with  safety  long  before  noon,  if  the  company 
had  been  provided  with  a  sufficient  number  of  engines,  cars,  and  servants 
for  the  purpose  at  the  London  stat/on.  It  was  claimed  that  the  transpor- 
tation provided  would  have  been  sufficient  to  accommodate  all  applicants 
on  any  other  Saturday  morning  for  two  months,  and  that  the  number  of 
applicants  on  the  Saturday  morning  in  question  was  greater  than  on  any 
other  Saturday.  The  plaintiff  took  passage  in  the  9.15  P.  M.  train,  which 
carried  him  only  as  far  as  Doncaster.  No  arrangement  had  been  made 
for  carrying  him  thence  to  Banisley,  and  no  train  ran  thither  until  Mon- 
day. The  county  judge,  at  the  trial,  ruled  that  there  was  a  special  con- 
tract binding  the  defendants  to  carry  the  plaintiff  by  the  6.45  A.  M.  train, 
or  by  some  other  train  within  a  reasonable  time  after  that  hour ;  that  car- 
rying by  the  9.15  P.  M.  train  was  not  a  sufficient  compliance  with  the  con- 
ixs^t^  but,  if  so,  there  was  a  breach  in  carrying  no  further  than  Doncaster ; 
that  the  extraordinary  influx  of  passengers  was  no  defence,  but  the  com- 
pany were  bound  to  provide  sufficient  accommodations  at  or  within  a  rea- 
sonable time  after  the  hour  advertised  for  all  excursion  ticket  holders.  In 
arguing  to  set  aside  the  verdict  for  the  plaintiff,  rendered  under  these  rul- 
ings, the  counsel  for  the  defendants  said :  "  Could  the  company  be  sued 
if  they  had  refused  to  carry  a  passenger  when  there  was  no  room  for  him  ? 
They  were  common  carriers,  and  bound  to  carry  safely."  Thereupon, 
Patteson,  J.,  remarked :  "  They  should  have  made  it  a  condition  of  their 
contract  that  they  would  not  carry  unless  there  was  room."  The  court 
refused  to  grant  a  new  trial.  Patteson,  J.,  said :  **  The  defendants,  in 
refusing  to  take  the  plaintiff  by  the  morning  train,  were  right,  because 
the  train  was  too  full  to  allow  him  to  be  carried  with  safety.  But  if  they 
put  him  off  and  kept  him  until  the  evening,  they  should  have  made  some 
special  provision  for  carrying  him  on  to  Barnsley  at  once.  I  do  not  think 
that  they  had  any  right  to  keep  him  in  London  until  the  9.15  evening 
train.     They  should  dHv^  sent  another  train.     The  case  finds  that  they 

might  have  done  so  without  danger."    Wightman,  J.,  said  :  ** I 

think  that  by  going  by  lhe-«vening  train  he  has  waived  any  right  to  com- 
plain of  having  been  kept  until  the  evening.  But  if  he  was  content  to 
wait  and  go  by  the  evening  train,  he  ought  to  have  been  carried  on  as  far 
as  Barnsley,  unless  they  had  told  him  what  the  state  of  the  case  was  with 
respect  to  the  stopping  at  Doncaster,  or  had  made  some  special  terms  with 
him." 

In  that  case  it  is  clear  that  the  company  were  liable,  at  all  events,  for  ^ 
failing  to  make  any  attempt  tp  carry  the  plaintiff  throug;h  to  Barnsley  by 
the  evening  train.     Wightman,  J.,  rests  his  decision  entirely  on  this,  and 
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it  is  questionable  whether  the  case  can  be  regarded  as  an  authority  for 
anything  beyond  this.  The  county  judge  at  the  trial  seems  to  have  ruled 
that  the  defendants  complied  with  their  contract  if  they  carried  the  plain- 
tiff witliin  a  reasonable  time  after  the  hour  advertised.  This  is  all  that 
the  defendants  can  ask  in  the  case  at  bar.  It  means  ^^  reasonable  under 
all  the  circumstances  of  the  case ; "  and  such  a  ruling  is  inconsistent  with 
the  theory  of  an  absolute  guaranty  of  punctuality.  The  dictum^  and  the 
dedsion  of  Patteson,  J.,  may  be  susceptible  of  the  construction  that  the 
company  had  failed  to  use  due  foresight  to  anticipate  and  provide  for 
the  emergency,  and  that  they  were  liable  on  that  ground.  We  think  that 
the  case  cannot  be  regarded  as  an  authority  entitled  to  controlling  weight 
in  the  present  instance  (see  2  Redf.  on  Railways,  5th  ed.  p.  281)  ;  and 
we  have  stated  it  thus  fully,  not  so  much  by  reason  of  its  intrinsic  impor- 
tance, as  on  account  of  the  frequency  with  which  it  has  been  cited  else- 
where. 

Other  cases  will  be  noticed  more  briefly.  In  Sears  v.  JSastern  R.  R, 
Co,  14  Allen,  433,  the  company  were  liable  for  not  using  due  care  to  give 
notice  of  the  change  in  the  starting  time  of  the  train.  In  Lafayette  R.  R. 
Co,  Y.  SimSj  27  Ind.  59,  the  company  did  not  attempt  to  show  that  they 
had  used  due  cove  to  provide  accommodations.  They  demurred  to  the 
replication,  instead  of  rejoining  that  there  was  an  unexpected  rush  of  pas- 
sengers which  they  could  not  reasonably  have  anticipated.  Dunlop  v. 
Edin.  ^  Glasg.  R.  Co.  16  Jurist,  part  2,  407,  408,  was  a  case  where  the 
company  were  clearly  in  fault.  In  3ev;Um  v.  Great  Northern  R.  Co. 
5  EL  &  Bl.  860;  the  defendants  were  liable  for  falsely  representing  that  a 
train  would  start  when  they  knew  it  would  not.  There  was  no  attempt 
on  their  part  to  comply  with  the  advertisement.  Weed  v.  Panama  R.  R. 
Co.  17  K.  Y.  362,  is  a  case  where  the  delay  was  held  chargeable  to  the 
fault  of  the  defendants,  on  the  principle  that  the  act  of  their  servant  was 
their  act;  see,  also,  Black$tock  v.  N.  Y.  ^  Erie  R.  R.  20  N.  Y.  48. 
In  Deming  y.  G-rand  Trunk  R.  R.  Co.AS  N.  H.  455,  it  appeared  that,  on 
February  21,  the  plaintiffs  told  the  defendants  that  they  had  wool  to  send 
to  Boston,  which  had  been  contracted  for  and  which  they  were  very  anx- 
ious to  have  go  forward  immediately,  and  that,  unless  it  could  be  sent  for- 
ward from  Northumberland  the  next  day,  it  must  go  by  another  railroad 
route.  The  defendants  thereupon  received  the  wool,  and  agreed  to  for- 
ward it  from  Northumberland  bn  February  22,  but  did  not  forward  it 
until  March  16.  The  defendants  offered  to  show  that,  owing  to  the  ap- 
proaching termination  of  the  reciprocity  treaty,  there  was  at  this  time  a 
great  and  unusual  rush  of  freight,  ana  that  this  occasioned  the  delay. 
They  did  not  offer  to  prove  that  the  rush  commenced  after  the  making  of 
their  contract  with  the  plaintiffs,  or  that  the  plaintiffs  had  knowledge  of  it. 
.The  evidence  was  rejected.  (See  the  ruling  on  p.  461.)  That  case  differs 
from  the  present  in  at  least  two  vital  particulars  :  First,  the  special 
stress  laid  on  punctuality  in  the  negotiation  tended  to  show  an  absolute 
contract  to  carry  within  a  prescribed  time,  and  the  jury  found  such  a  con- 
tract. See  Harmony  v.  BingTiam^  12  N.  Y.  99  ;  Wilson  v.  York^  New- 
eastie  ^  Berwick  R.  Co.  18  Eng.  Law  &  Eq.  557,  in  note ;  Mullin,  J.,  in 
Van  Buskirk  y.  Roberts,  31  N.  Y.  661,  pp.  674,  675.  Second,  the  exist- 
ence of  the  alleged  cause  of  delay  was,  for  aught  that  appeared,  fully 
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within  the  knowledge  of  the  defendants  at  the  time  they  contracted  with 
the  plaintiffs.  They  were  in  fault  for  knowingly  undertaking  more  than 
they  could  perform.  See  17  Mo.  290.  In  New  Orleans^  ^c,  JJ.  Co.  y. 
Bursty  36  Miss.  660,  the  company  offered  no  excuse  whatever  for  running 
past  the  station  ;  and  in  Heim  v.  itCaugKan^  82  Miss.  17,  there  was 
evidence  tending  to  show  want  of  due  effort  to  stop.  In  Strohn  v.  Detroit 
^  Mil.  R.  R.  Co.  23  Wis.  126,  it  seems  to  have  been  held  that  a  mere 
rtatement  by  the  carrier's  agent  that  the  ordinary  time  for  transportation 
of  freight  is  a  certain  number  of  days,  is  not  sufficient  to  show  a  contract 
to  carry  within  that  time.  In  Angell  on  Carriers,  4th  ed.  sec.  f527  a,  it  . 
is  said  that  the  time-tables  are  *'  in  the  nature  of  a  special  contract,  so 
that  any  deviation  from  them  renders  the  company  liable  ; ''  but  we  think 
no  authority  there  cited,  unless  it  be  Hawcroft  v.  Q-.  W.  R.  Co.^  directly 
sustains  this  position. 

It  would  seem  that  the  English  railway  companies  are  now  in  the  habit 
of  inserting  notices  in  their  time-tables  that  they  do  not  warrant  that  the 
trains  will  arrive  and  depart  at  the  precise  time  indicated.  See  Bovill, 
O.  J.,  in  Lord  v.  Midland  R.  Co.,  L.  R.  2  C.  P.  339,  p.  845 ;  Hurst  y. 
Qreat  Western  R.  Co.  19  C.  B.  (N.  S.)  310 ;  Frevost  v.  Great  Eastern 
R.  13  Law  Times,  N.  S.  20;  Buckmaster  v.  G.  E.  R.  Co.  28  Law 
Times,  N.  S.  471.  But  this  practice  may  have  been  adopted  from  abun* 
dant  caution,  and  does  not  seem  to  us  to  furnish  decisive  evidence  of  the 
understanding  of  the  legal  profession  that  the  time-table,  without  the  no- 
tice, would  import  a  warranty.  In  this  country  nearly  all  the  railroads 
publish  time-tables,  and  delays,  not  attributable  to  negligence,  are  not 
uncommon ;  yet  suits  to  recover  damages  for  detention  in  such  cases  are 
almost,  if  not  quite,  unknown.  That  such  actions  are  almost  unpreoe- 
dented,  *^  shows  very  strongly  what  has  been  understood  to  be  the  law 
upon  the  subject." 

The  motion  for  a  nonsuit  was  properly  denied ;  for  the  jury  might  have 
found  negligence  from  the  (then)  unexplained  evidence  that  the  train  ran 
by  Salem.  The  new  trial  is  granted,  because  of  the  rejection  of  the  evi- 
dence which  the  defendants  offered  to  explain  this  circumstance. 

Verdict  set  aside. 
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LIABILITY  OF  DIRECrOBS  OF  BAKK  FOB  SPECIAL  DEPOSIT  WBOKOFULLT 
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UNITED  SOCIETY  OF  SHAKERS  v.  UNDERWOOD. 

DAVENPORT  Y.  THE  SAME. 

To  render  the  directors  of  a  hank  liable  for  a  special  deposit  wrongfully  converted 
and  used  Inf  the  hanky  it  is  only  necessary  to  sJiOW  that^  W  for  their  gross  inaUenn 
tiony  a  knowledge  of  the  conversion  must  haxfe  heen  hrought  to  the  notice  of  the  di^ 
rectors.    Actual  knowledge  is  not  necessary. 

A  special  d^sit  is  neither  more  nor  less  than  a  naksd  hailmenL 
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The  opinion  of  the  court  was  delivered  by 

Lindsay,  J.  The  first  named  appeal  is  prosecuted  from  the  judgment 
of  the  Franklin  circuit  court,  and  the  latter  from  that  of  the  Warren  court 
of  common  pleas  ;  but  as  the  questions  involved  are  almost  identical,  they 
will,  for  convenience,  be  considered  and  determined  together. 

To  each  of  the  petitions  a  general  demurrer  was  sustained,  and  the  par- 
ties failing  to  plead  further,  judgments  were  rendered  dismissing  them 
absolutely,  and  we  are  now  called  upon  to  determine  whether  said  peti- 
tions set  out  facts  constituting  causes  of  action. 

From  them  it  appears. that  in  the  year  1865  the  Bank  of  Bowling 
Green  went  into  operation  under  a  charter  approved  June  2,  1865,  and 
that  during  the  time  it  continued  in  business  the  defendants  were  mem- 
bers of  its  board  of  directors ;  and  further,  that  before  the  institution  of 
these  actions  said  bank,  upon  the  petition  of  the  defendants,  or  some  of 
them,  had  been  declared  a  bankrupt  by  proper  legal  proceedings,  and  was 
insolvent. 

The  Society  of  Shakers  allege  that  on  the  22d  of  February,  1869,  its 
agent,  U.  E.  Johns,  deposited  with  the  bank  a  special  deposit  of  $72,450 
in  bonds,  fully  described  in  a  memorandum  incorporated  into  the  petition, 
and  that  the  bank  had  failed  upon  demand  to  return  $55,660.40  of  said 
bonds.  Also  that  it  had  failed  to  account  for  $9,702.68  collected  on  inter- 
est coupons  attached  thereto. 

Davenport  alleges  that  on  the  8d  of  March,  1866,  he  placed  in  the  bank 
on  specisd  deposit  nine  Warren  county  bonds  of  $1,000  each,  which,  by 
reason  of  the  premium  for  which  they  would  sell  in  the  market,  were  of 
the  value  of  $11,500,  and  that  the  bank  had  failed  upon  demand  to  return 
all  or  any  of  such  bonds.  The  Society  of  Shakers  charge  the  conversion 
of  their  bonds  in  the  following  language  : 

''  Plaintiffs  state  that  all  the  aforementioned  bonds,  aggregating  in  value 
the  sum  of  $55,660.40,  were  wrongfully  taken  from  plaintiffs'  package  of 
special  deposit  by  the  officers  of  the  Bank  of  Bowling  Green,  and  by  them 
converted  to  the  use  and  emolument  of  said  bank  by  sale  as  aforesaid, 
without  right  or  authority  from  these  plaintiffs  or  any  of  them,  and  of 
such  wrongful  conversion  and  appropriation  defendants,  and  each  of  them 
had,  or  could  have  had,  by  the  most  ordinary  diligence  and  investigation, 
ample  notice." 

Davenport  alleges  that  his  bonds  had  been  "  wrongfully  appropriated 
by  said  Bank  of  Bowling  Green,  and  converted  to  the  use  and  emolument 
of  said  bank,  forwarded  to  its  regular  correspondents  and  by  them  sold, 
and  the  proceeds  of  sale  credited  to  the  Bank  of  Bowling  Green  and  paid 
on  checks  or  drafts  of  said  bank,  of  all  of  which  defendants,  and  each  of 
them,  had  notice,  as  well  from  the  ledgers,  books,  and  accounts  of  said 
bank  as  from  its  correspondent49,  reconcilements,  and  statements." 

And  further :  "  That  said  bonds  were  wrongfully  appropriated  as  afore 
said  to  the  use  and  benefit  of  said  bank,  and  without  authority  from  this 
plaintiff,  and  that  of  such  wrongful  conversion  and  appropriation  defend- 
ants, and  each  of  them,  had  or  could  have  had,  by  the  most  ordinary  dili- 
gence, ample  notice." 

It  is  also  substantially  charged  in  each  petition  that  the  defendants,  act- 
ing as  directors,  ^*  did,  on  various  occasions,  declare  dividends  when  the 

Vol.  1.  2 
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condition  of  the  bank  did  not  justify  the  same,  and  so  appropriated  to 
themselves,  they  being  the  largest  stockholders,  large  sams  of  money  actu- 
ally realized  from  the  conversion  of  the  plaintiffs'  property  as  aforesaid." 
Upon  the  facts  as  thus  stated,  this  court  must  determine  v^hether  or  not 
appellees  or  any  of  them  are  personally  bound  to  make  good  the  losses 
resulting  to  appellants  from  the  unauthorized  and  wrongful  conversion  by 
the  bank  of  their  special  deposits.  In  the  adjudication  of  these  causes,  it 
is  not  necessary  that  we  should  critically  inquire  into  the  duties  and  obli- 
gations resting  upon  the  bank  directors  to  look  after  and  protect  the  in- 
terest of  special  depositors  from  whom  the  corporation  represented  by  the 
directory  receives  no  compensation.  It  is  sufficient  to  say  that  special 
deposits  are  mere  naked  bailments,  and  that  the  bank,  nor  its  directory, 
undertake  to  exercise  any  greater  care  in  their  preservation  than  the  de- 
positor has  the  reasonable  right  to  suppose  is  exercised  in  keeping  the 
bank's  property  of  like  description.  It  cannot  be  doubted,  however,  that 
if  the  deposit  is  lost  by  reason  of  the  gross  negligence,  or  the  wilful  inat- 
tention of  the  directors,  the  bank  is  responsible  therefor,  upon  the  well 
established  doctrine  that  a  mere  depositaiy  is  liable  for  gross  negligence. 
And  as  the  directory  is  the  corporate  government  of  the  bank,  and  m  the 
legal  sense  is  the  corporation  itself,  the  negligence  or  inattention  of  its 
members  can  and  ought  to  be  imputed  to  the  bank.  But  the  liability  of 
the  bank  in  these  actions  is  not  made  to  turn  alone  upon  the  want  of  fidel- 
ity and  care  upon  the  part  of  the  directory. 

It  is  distinctly  and  clearly  charged  that  the  deposits  were  sold  by  the 
officers  of  the  bank^  and  the  proceeds  of  such  sales  converted  to  its  use 
and  emolument,  and  that  this  was  done  with  the  knowledge  of  the  direc- 
tors. 

This  charge  implies  a  conversion  by  the  bailee  of  the  bailors*  goods,  for 
which  by  the  common  law  rules  of  pleading  the  bailors  might  maintain 
trover. 

The  question  presenting  itself  in  these  actions  is,  whether  the  directors, 
who  had  knowledge  of  these  alleged  wrongful  sales,  are  personally  liable 
for  the  value  of  the  deposits  so  converted  ?  It  is  insisted  by  the  appellees 
that  these  actions  cannot  be  maintained,  because  of  the  want  of  privity 
between  the  depositors  and  the  bank  directors.  They  concede  that  if  they 
have  been  guilty  of  gross  mismanagement  of  the  affairs  of  the  bank,  and 
that  its  insolvency  and  bankruptcy  are  the  consequence  of  such  misman- 
agement, they  may  be  held  to  account  to  the  corporation  whose  officers 
and  agents  they  were ;  but  urge  that  inasmuch  as  their  undertaking  was 
to  the  bank,  they  can  only  be  proceeded  against  by  it,  the  party  with 
whom  they  contracted,  and  that  these  appellants  must  look  to  the  cor- 
poration and  not  to  them. 

This  assumption  is  plausible,  but  it  cannot  be  supported. 

Bank  directors  are  not  mere  agents  like  cashiers,  tellers,  and  clerks. 
They  are,  in  a  certain  sense,  trustees  for  the  stockholders  ;  and  as  to  mere 
dealing  with  the  bank  they  not  only  represent  it,  but  for  all  legal-  con- 
sideration are  in  fact  the  bank  itself.     Morse  on  Banking,  page  76. 

Their  contract  is  not  alone  with  the  bank.  They  invite  the  public  to 
deal  with  the  corporation,  and  when  any  one  accepts  their  invitsitioo  ho 
has  the  right  to  expect  reasonable  diligence  and  good  faith  at  their  hands ; 
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and  if  they  fail  in  either,  they  violate  a  duty  they  owe  not  only  to  the 
stockholders  but  to  the  creditors  and  patrons  of  the  corporation.  Rodff&s 
V.  New  England  Screw  Company^  1  Rhode  Island,  812. 

An  honest  administration  of  the  affairs  of  the  bank,  and  slight  diligence 
at  least  in  preventing  special  deposits  from  being  wrongfully  converted  to 
its  use,  were  legal  duties  which  the  directors  were  under  obligation  to  the 
special  depositors  to  perform  ;  and  as  these  obligations  grew  out  of  their 
imptied  contract  that  they  would  perform  such  duties,  there  is  a  legal 
privity  between  the  parties.  This  doctrine  was  recognized  by  this  court 
in  the  case  of  Lexington  and  Ohio  Road  Co.  v.  Bridges^  7  B.  Monroe,  556  ; 
in  which  case  it  was  held  that  the  directors  of  that  corporation,  by  accept- 
ing their  positions,  assumed  the  discharge  of  certain  duties  not  only  to  the 
company,  but  to  persons  dealing  with  it,  and  that  if  they  misappropriated 
the  funds  intrusted  to  their  control,  and  a  creditor  was  damaged  by  the 
act,  he  had  a  right  of  action  against  them  for  the  injury  resulting  from 
their  illegal  conduct.  Whenever  there  exists  a  legal  duty  to  perform  or 
omit  to  do  an  act,  the  law  will  imply  a  promise  by  the  person  upon  whom 
the  duty  rests  that  he  will  discharge  it,  and  between  him  and  all  persons 
having  the  legal  right  to  demand  its  performance  a  privity  of  contract 
exists.     Chitty  on  Contracts,  page  1. 

These  actions,  however,  are  not  based  upon  the  contract  of  bailment  to 
the  bank,  nor  upon  the  implied  contract  of  the  appellants  that  they  would 
not  by  gross  negligence  or  tacit  acquiescence  permit  the  deposits  to  be  con- 
verted to  the  bank's  use.  The  appellants  had  the  right  to  elect  whether 
they  would  avail  themselves  of  the  remedies*  prescribed  by  law  for  the 
br^u^  of  contract,  either  upon  the  part  of  the  bank  or  of  these  appellees ; 
and  they  have,  elected  to  waive  their  right  of  action  upon  these  contracts^ 
and  sue  for  the  joint  tort  of  the  bank  and  the  appellees,  committed  by  the 
wrongful  and  unauthorized  conversion  of  their  deposits.  Treating  the 
bank  as  the  bailee,  and  the  directors  as  its  mere  agent«,  it  is  perfectly  clear 
that,  if  they  permitted  the  subordinate  officers  to  sell  the  special  deposits, 
and  then,  acting  for  the  bank,  assented  to  the  money  arising  therefrom 
being  used  for  the  purpose  of  the  bank,  they  are  parties  to  the  tort. 

^  To  maintain  trover,  the  defendant  must  have  converted  the  property 
to  his  own  use,  or  have  done  some  other  act  with  a  wrongful  intent^  ex- 
pressed or  implied.*'  Hilliard  on  Torts,  section  8,  chapter  16,  Vol.  I.  p. 
484  (2d  edition). 

^  If  one  person  dispose  of  the  goods  of  another  for  the  benefit  of  a 
third  person,  this  is  a  conversion.  Bacon's  Abridgment,  title  Trover, 
sub.  B. 

**  Every  unlawful  intermeddling  with  the  goods  of  another  is  a  conver- 
sion, it  being  a  disposition  pro  tanto  of  the  goods  of  another  as  if  they 
were  the  go^s  of  the  intermeddler."  Ibid. ;  also  Young  v.  Moore^  7  J.  J. 
Marshall,  646. 

In  the  well-considered,  case  of  Pool  v.  Adkisson  et  ah  1  Dana,  110, 
it  was  held  that  the  agent  who  disposed  of  the  slaves  of  another  in  obedi- 
ence to  the  instructions  of  his  employer,  acting  in  good  faith  and  ignorant 
of  the  complainant's  rights,  was  nevertheless  liable  to.  the  true  owner : 
and  in  the  learned  dissenting  opinion  it  was  not  argued  that  his  liability 
would  have  been  an  open  question  if  he  had  acted  in  the  matter  with 


aO  THE  AMERICAN  LAW  TIMES  REPORTS.  [Jmnuaiy,  1874. 

Vol.  I.]  SooiBTT  or  Shakbrs  &  Datbkfort  V,  Ukdbrwood.  [No.  1 . 

knowledge  of  the  fact  that  the  slaves  were  the  property  of  the  party  suing 
and  not  of  his  employer.  . 

These  appellants  allege  that  their  bonds  were  sold  by  the  officers  of  the 
bank  and  the  proceeds  paid  out  in  the  satisfaction  of  claims  against  it, 
and  in  the  payment  of  dividends  to  its  stockholders,  and  tliat  of  all  this 
appellees  had  notice. 

Having  such  notice,  it  was  their  duty  (and  they  had  full  power  in  the 
premises)  either  to  prevent  the  sale  of  the  deposits  or  to  hold  the  proceeds 
for  the  benefit  of  their  owners.  Their  failure  to  discharge  this  duty  must 
be  regarded  as  wilful ;  and  the  conclusion  cannot  be  escaped  that  by  per- 
mitting the  sales  to  be  made,  and  the  proceeds  to  be  paid  out  as  alleged, 
they  made  themselves  parties  to  the  unauthorized  acts  constituting  the 
conversion. 

This  conclusion  is  strengthened  by  the  averment  that  they  declared 
dividends  when  the  condition  of  the  bank  did  not  justify  it,  and  thus  dis- 
tributed to  themselves  portions  of  the  moneys  arising  from  the  conversion 
of  appellants'  deposits.  If  such  be  the  case,  and  they  acted  with  notice  of 
the  wrongful  sales,  they  not  only  participated  in  but  derived  profit  from 
the  Wtious  conduct  of  the  subordinate  officers  of  the  bank.  ' 

It  is  objected  that  the  allegation  of  notice  is  so  far  qualified  as  to 
destroy  the  sufficiency  of  the  averment.  It  is  alleged  that  the  appellees, 
^^  and  each  of  them,  had,  or  could  have  had^  hy  the  most  ordinary  diligence 
and  investigation^  ample  notice^** 

It  is  certainly  the  duty  of  bank  directors  to  use  ordinary  diligence  to 
accluaint  themselves  with  the  business  of  the  corporation,  and  whatever 
information  might  be  acquired  by  ordinary  attention  to  their  duties,  they 
must  in  controversies  with  persons  doing  business  with  the  bank  be  pre- 
sumed to  have.  Public  policy  demands  that  they  shall  not  be  heard  to 
say,  that  by  reason  of  their  gross  negligence  and  wilful  inattention  they 
were  not  apprised  of  that  which  the  ledgers,  books,  accounts,  correspond- 
ence, reconcilements,  and  statements  of  the  bank  showed  to  be  true.  It  is 
not  necessary  in  actions  like  these  to  bring  home  to  the  directors  actual 
knowledge  of  the  fact  that  the  special  deposits  held  by  the  bank  were 
being  sold  and  converted  to  its  use  by  the  officers  having  them  in  custody. 
It  must  suffice  to  show  that  the  evidences  of  the  practice  were  such  that  it 
must  have  been  brought  to  their  knowledge  unless  "they  were  grossly  or 
wilfully  careless  in  the  performance  of  their  duties. 

It  is  further  insisted  in  the  case  of  the  United  Shakers  that  it  is  mani- 
fest that  all  the  defendants  are  not  liable,  and  that  by  reason  of  the  mis- 
joinder of  parties  defendant,  the  general  demurrer  was  properly  sustained. 

An  examination  of  section  120  of  the  Civil  Code  of  Practice  will  show 
that  the  improper  joinder  of  parties  defendant  is  not  a  ground  for  general 
demurrer,  and  under  the  144th  section  of  the  New  York  Code,  which  is 
similar  to  section  120  of  our  own,  the  courts  of  that  State  have  so  held. 
The  ^People  v.  Mayor  of  New  Yorkj  28  Barbour,  240.  The  objection 
may  be  made  available  either  by  a  rule  requiring  the  appellant  to  elect 
which  of  the  defendants  it  will  proceed  against,  or  by  proper  instructions 
by  the  court,  when  the  cause  goes  to  the  jury. 

The  case  of  Sawkins  v.  Phythian^  8  B.  Monroe,  515,  does  not  authorize 
the  deduction  that,  because  there  is  a  different  and  higher  degree  of  dili- 
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gence  required  of  the  president  than  of  the  other  directors  of  the  bank, 
they  cannot  be  jointly  sued  in  these  actions.  In  the  case  cited  the  dec- 
laration did  not  show  that  the  injury  complained  of  resulted  from  the 
joint  act  of  the  defendants,  as  is  alleged  in  these  cases. 

The  judgments  sustaining  the  general  demurrers  and  dismissing  the 
two  petitions  must  be  reversed. 


supreme  coubt  of  the  united  states. 

[December,  1878.] 

oommon  carrier.  —  rule  as  to  8tipx7lation  fob  bxekfnon  from 
negligence.  —  drover  travelling  on  pass  on  stock  train. 

N,  T.  a  B.  JR.  V.  LOCKWOOD. 

Held:    That  a  common  carrier  cannot  lawfu/fy  stipulate  fa*'  exemption  from  re* 

tponsihiUty  when  siteh  exemption  is  not  just  and  recuonaJUe. 
That  it  is  not  just  and  recuonable  for  a  common  carrier  to  stipulate  for  exemption 

from  responsihility  for  the  negligence  of  himself  or  his  servants. 
That  these  rules  apply  both  to  carriers  of  goods  and  carriers  of  passengers  for  hire^ 

and  with  special  force  to  the  latter. 
That  a  drover  travelling  on  a  pasSy  such  as  was  given  in  this  case,  for 'the  purpose  of 

taking  care  of  his  stock  on  the  train,  is  a  passenger  for  hire. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

The  plaintiff  in  this  icase  was  a  drover,  injured  whilst  travelling  on  a 
stock  train  of  the  defendants,  proceeding  from  Buffalo  to  Albany,  and  the 
suit  was  brought  to  recover  damages  for  the  injury.  He  had  cattle  in  the 
train,  and  had  been  required,  at  Buffalo,  to  sign  an  agreement  to  attend 
to  the  loading,  transporting,  and  unloading  of  his  cattle,  and  to  take  all 
risk  of  injury  to  them  and  of  personal  injury  to  himself  or  whoever  went 
with  the  cattle ;  and  received  what  is  called  a  drover's  pass  —  certifying 
that  he  had  shipped  sufficient  stock  to  pass  free  to  Albany,  but  declaring 
that  the  acceptance  of  the  pass  was  to  be  considered  a  waiver  of  all  claims 
for  damages  or  injuries  received  on  the  train.  The  agreement  stated  its 
consideration  to  be  the  carrying  of  the  plaintiff's  cattle  at  less  than  tariff 
rates.  It  was  shown  on  the  trial,  that  these  rates  were  about  three  times 
the  ordinary  rates  charged,  and  that  no  drover  had  cattle  carried  on  those 
terms ;  but  all  signed  similar  agreements  to  that  which  was  signed  by  the 
plaintiff,  and  received  similar  passes.  Evidence  was  given  on  the  trial 
tending  to  show  that  the  injury  complained  of  was  sustained  in  conse- 
quence of  negligence  on  the  part  of  the  defendants  or  their  servants,  but 
they  insisted  that  they  were  exempted  by  the  terms  of  the  contract  from 
responsibility  for  all  accidents,  including  those  occurring  from  negligence, 
at  least  the  ordinary  negligence  of  their  servants ;  and  requested  the  judge 
80  to  charge.  This  he  refused,  and  charged  tliat  if  the  jury  were  satisfied 
that  the  injury  occurred  without  any  negligence  on  the  part  of  the  plain* 
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tiff,  and  that  the  negligence  of  the  defendants  caused  the  injury,  they 
must  find  for  the  plaintiff,  which  they  did. 

It  ifl  'unnecessary  to  notice  the  subordinate  points  made«  as  we  are  of 
opinion  that  all  the  questions  of  fact  were  fairly  left  to  the  jury,  and  that, 
the  whole  controversy  depended  on  this  main  question  of  law. 

It  may  be  assumed  in  limine^  that  the  case  was  one  of  carriage  for  hire  ; 
for  though  the  pass  certifies  that  the  plaintiff  was  entitled  to  pass  free, 
yet  his  passage  was  one  of  the  mutual  terms  of  the  arrangement  for  car- 
rying his  cattle.  The  question  is,  therefore,  distiactly  raised,  whether  a 
railroad  company  carrying  passengers  for  hire  can  lawfully  stipulate  not  to 
b^  answerable  for  their  own  or  l^eir  senrants'  negligence  in  reference  to 
such  carriage. 

As  the  duties  and  responsibilities  of  public  carriers  were  prescribed  by 
public  policy,  it  has  been  seriously  doubted  whether  the  courts  did  wisely 
in  allowing  that  policy  to  be  departed  from  without  legislative  interference, 
by  which  needed  modifications  could  have  been  introduced  into  the  law. 
But  the  great  hardship  on  the  carrier  in  certain  special  cases,  where  goods 
of  preat  value  or  subject  to  extra  risk  were  delivered  to  him  without 
notice  of  their  character,  and  where  losses  happened  by  sheer  accident 
without  any  possibility  of  fraud  or  collusion  on  his  part,  such  as  by  col- 
lisions at  sea,  accidental  fire,  &c.,  led  to  a  relaxation  of  the  rule  to  the 
extent  of  authorizing  certain  exemptions  from  liability  in  such  cases  to  be 
provided  for,  either  by  public  notice  brought  home  to  the  owners  of  the 
goods,  or  by  inserting  exemptions  from  liability  in  the  bill  of  lading,  or 
other  contract  of  carriage.  A  modification  of  the  strict  rule  of  responsi- 
bility, exempting  the  carrier  from  liability  for  accidental  losses,  where  it 
can  be  safely  done,  enables  the  carrying  interest  to  reduce  its  rates  of  com- 
pensation ;  thus  proportionately  relieving  the  transportation  of  produce 
and  merchandise  from  some  of  the  burdens  vrith  which  it  is  loaded. 

The  question  is,  whether  such  modification  of  responsibility  by  notice 
or  special  contract  may  not  be  carried  beyond  legitimate  bounds,  and  in- 
troduce evils  against  which  it  was  the  direct  policy  of  the  law  to  guard  i 
whether,  for  example,  a  modification  which  gives  license  and  immunity  to 
negligence  and  carelessness  on  the  part  of  a  public  carrier  or  his  servants, 
is  not  so  evidently  repugnant  to  that  policy  as  to  be  alt(^ther  null  and 
void  ;  or,  at  least  null  and  void  under  certain  circumstances. 

In  the  case  of  sea-going  vessels.  Congress  has,  by  the  act  of  1851,  re- 
lieved ship-owners  from  all  responsibility  for  loss  by  fire,  unless  caused  by 
their  own  design  or  neglect ;  and  from  responsibility  for  loss  of  money  and 
other  valuables  named,  unless  notified  of  their  character  and  value ;  and 
has  limited  their  liability  to  the  value  of  the  ^hip  and  freight,  where  lossea 
happen  by  the  embezzlement  or  other  act  of  the  master,  crew,  or  passen- 
gers ;  or  by  collision,  or  any  cause  occurring  without  their  privity  or  knowl- 
edge ;  but  the  master  and  crew  themselves  are  held  responsible  to  the  par- 
ties injured  by  their  negligence  or  misconduct.  Similar  enactments  have 
been  made  by  state  legislatures.  This  seems  to  be  the  only  important 
modification  of  previously  existing  law  on  the  subject,  which  in  this  coun- 
try has  been  effected  by  legislative  interference.  And  by  this  it  is  seen^ 
that  though  intended  for  the  relief  of  the  ship-owner,  it  still  leaves  him 
liable  to  the  extent  of  his  ship  and  freight  for  the  negligence  and  miscon- 
duct of  his  employ^,  and  liable  without  limit  for  his  own  negligence. 
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It  is  true  that  the  first  section  of  the  above  act  relating  to  loss  by  fire 
has  a  proviso,  that  nothing  in  the  act  contained  shall  prevent  the  parties, 
from  making  such  contract  as  they  please,  extending  or  limiting  the  lia- 
bility of  ship-owners.  This  proviso,  however;  neither  enacts  nor  affirms 
anything.  It  simply  expresses  the  intent  of  Congress  to  leave  the  right 
of  contrapting  as  it  stood  before  the  act. 

The  courts  of  New  York,  where  this  case  arose,  for  a  long  time  resisted 
die  attempts  of  common  carriers  to  limit  their  common  law  liability,  ex- 
cept for  the  purpose  of  •procuring  a  disclosure  of  the  cliaracter  and  value 
of  articles  liable  to  extra  hazard  and  risk.  This  they  were  allowed  to  en- 
'  force  by  means  of  a  notice  of  non-liability  if  the  disclosure  was  not  made. 
But  such  announcements  as  "  all  baggage  at  the  risk  of  the  owner,"  and 
such  exceptions  in  bills  of  lading  as  ^  this  company  will  not  be  responsible 
for  injuries  by  fire,  nor  for  goods  lost,  stolen,  or  damaged,"  were  held  to 
be  unavailing  and  void,  as  being  against  the  policy  of  the  law.  Cole  V. 
aoodioin,  19  Wend.  257  ;  Gould  v.  ffUl,  2  Hill,  623. 

But  since  the  decision  in  the  case  of  The  New  Jersey  Steam  Navigation 
Company  v.  Merchants*  Bank^  by  this  court,  in  January  term,  1848  (6 
How.  344),  it  has  been  uniformly  held,  as  well  in  the  courts  of  New  York 
as  in  the  federal  courts,  that  a  common  carrier  may,  by  special  contract, 
limit  his  common  law  liability,  although  considerable  diversity  of  opinion 
has  existed  as  to  the  extent  to  which  such  limitation  is  admissible. 

The  case  of  Tlie  New  Jersey  Steam  Navigation  Company  v.  Merchants* 
Barik^  above  adverted  to,  grew  out  of  the  burning  of  the  steamer  Lexing- 
ton. Certain  money  belonging  to  the  bank  h^id  been  intrusted  to  Ham* 
den's  Express,  to  be  carried  to  Boston,  and  was  on  board  the  steamer  when 
she  was  destroyed.  By  agreement  between  the  steamboat  company  and 
Hamden,  the  crate  of  the  latter  and  its  contents  were  to  be  at  his  sole 
risk.  The  court  held  this  agreement  valid,  so  far  as  to  exonerate  the 
steamboat  company  from  the  responsibility  imposed  by  law ;  but  not  to 
excuse  them  for  misconduct  or  negligence,  which  the  court  said  it  would 
not  presume  diat  the  parties  intended  to  include,  although  the  terms  of  the 
contact  were  broad  enough  for  that  purpose ;  and  that  inasmuch  as  the 
company  had  undertaken  to  carry  the  goods  from  one  place  to  another, 
Uiey  were  deemed  to  have  incurred  the  same  degree  of  responsibility  as' 
that  which  attaches  to  a  private  person  engaged  casually  in  the  like  occu- 
pation, and  were,  therefore,  bound  to  use  ordinary  care  in  the  custody  of 
the  goods,  and  in  their  delivery,  and  to  provide  proper  vehicles  and  means 
of  conveyance  for  their  transportation ;  and  as  the  court  was  of  opinion 
that  the  steamboat  company  had  been  guilty  of  negligence  in  these  par- 
ticulars, as  well  as  in  the  management  of  the  steamer  during  the  fire,  they 
held  them  responsible  for  the  loss. 

As  this  has  been  regarded  as  a  leading  case,  we  may  pause  for  a 
moment  to  observe  that  the  case  before  us  seems  almost  precisely  within 
the  cat^ory  of  that  decision.  In  that  case,  as  in  this,  the  contract  was 
general,  exempting  the  carrier  from  every  risk  and  imposing  it  all  upon 
the  party  ;  but  the  court  would  not  presume  that  the  parties  intended  to 
bclude  the  negligence  of  the  carrier  or  his  agents  in  that  exception. 

It  is  strenuously  insisted,  however,  that  as  negligence  is  the  only  ground 
of  liability  in  the  carriage  of  passengers,  and  as  the  contract  is  absolute 


24  THE  AMEUICAN  LAW  TIMES  REPORTS.  [Januarj,  1874 

Vol.  L]  N.  Y.  C.  R.  R.  p.  Lock  WOOD.  [No.  1. 

in  its  terms,  it  must  be  construed  to  embrace  negligence  as  well  as  acci- 
dent, the  former  in  reference  to  passengers,  and  both  in  reference  to  the 
cattle  carried  in  the  train.  As  this  argument  seems  plausible,  and  the 
exclusion  of  a  liability  embraced  in  the  terms  of  exemption  on  the  ground 
that  it  cduld  not  have  been  in  the  mind  of  the  parties  is  somewhat 
arbitrary,  we  will  proceed  to  examine  the  question  before  propounded, 
namely,  whether  common  carriers  may  excuse  themselves  from  liability 
for  negligence.  In  doing  so  we  shall  first  briefly  review  the  'course  of 
decisions  in  New  York,  on  which  great  stress  has  been  laid,  and  which  are 
claimed  to  be  decisive  of  the  question.  Whilst  we  cannot  concede  this,  it 
is,  nevertheless,  due  to  the  courts  of  that  State  to  examine  carefully  tlie 
grounds  of  their  decision,  and  to  give  them  the  weight  which  they  justly 
deserve.  We  think  it  will  be  found,  however,  that  the  weight  of  opinion, 
even  in  New  York,  is  not  altogether  on  the  side  that  favors  the  right  of 
the  carrier  to  stipulate  for  exemption  from  the  consequences  of  his  own  or 
bis  servants*  negligence. 

The  first  recorded  case  that  arose  in  New  York,  after  the  before-men- 
tioned decision  in  this  court,  involving  the  right  of  a  carrier  to  limit  his 
liability,  was  that  of  Dorr  v.  The  New  Jersey  Steam  Navigation  Company^ 
decided  in  1850  (4  Sandf.  136).  This  case  also  arose  out  of  the  burning 
of  the  Lexington,  under  a  bill  of  lading  which  excepted  from  the  com- 
pany's risk  ^'  danger  of  fire,  water,  breakage,  leakage,  and  other  accidents." 
Judge  Campbell,  delivering  the  opinion  of  the  court,  says:  "  A  common 
carrier  has  m  truth  two  distinct  liabilities  :  the  one  for  losses  by  accident 
or  mistake,  where  he  is  liable  as  an  insurer ;  the  other  for  losses  by 
default  or  negligence,  where  he  is  answerable  as  an  ordinary  bailee.  It 
would  certainly  seem  reasonable  that  he  might,  by.  express  special  con- 
tract, restrict  his  liability  as  insurer ;  that  he  might  protect  himself 
against  misfortune,  even  though  public  policy  should  require  that  he 
should  not  be  permitted  to  stipulate  for  impunity  where  the  loss  occurs 
from  his  own  default  or  neglect  of  duty.  Such  we  understand  to  be  the 
doctrine  laid  down  in  the  case  of  The  New  Jersey  Steam  Navigation  Co. 
V.  The  Merchants'  Bank^  in  6  Howard,  and  such  we  consider  to  be  the 
law  in  the  present  case."  And  in  Stoddard  v.  Long  Island  JH.  Co.  (5 
Sandf.  180),  another  express  case,  in  which  it  was  stipulated  that  the 
express  company  should  be  alone  responsible  for  all  losses.  Judge  Duer, 
for  the  court,  says:  "Conforming  our  decision  to  that  of  the  supreme 
court  of  the  United  States,  we  must,  therefore,  hold :  1.  That  the  liability 
of  the  defendants  as  common  carriers  was  restricted  by  the  terms  of  the 
special  agreement  between  them  and  Adams  &  Co.,  and  that  this  restric- 
tion was  valid  in  law.  2.  That  by  the  just  interpretation  of  this  agree- 
ment the  defendants  were  not  to  be  exonerated  from  all  losses,  but 
remained  liable  for  such  as  might  result  from  the  wrongful  acts,  or  the 
want  of  due  care  and  diligence  of  themselves  or  their  agents  and  servants. 
8.  That  the  plaintiffs,  claiming  through  Adams  &  Co.,  are  bound  by  the 
special  agreement."  The  same  view  was  taken  in  subsequent  cases 
(^Parsons  v.  Monteath^  IS  Barb.  353;  Moore  v.  Evans^  14  Barb.  624), 
all  of  which  show  that  no  idea  was  then  entertained  of  sanctioning  exemp- 
tions of  liability  for  negligence. 

It  was  not  till  1858,  in  the  case  of  Welles  v.  N.  T.  Cent.  M.   Co.  26 
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Barb.  641,  that  the  supreme  court  was  brought  to  assent  to  the  proposi- 
tion that  a  common  carrier  may  stipulate  against  responsibility  for  the 
negligence  of  his  servants.  That  was  the  case  of  a  gi*atuitou8  passenger 
travelling  on  a  free  ticket,  which  exempted  the  company  from  liability. 
In  1862,  the  court  of  appeals^  by  a  majority,  affirmed  this  judgment  (24 
N.  Y.  181),  and  in  answer  to  the  suggestion  that  public  policy  required 
that  railroad  companies  should  not  be  exonerated  &om  the  duty  of  care- 
fulness in  performing  their  important  and  hazardous  duties,  the  court  held 
that  the  case  of  free  passengers  could  not  seriously  affect  the  incentives  to 
carefulness,  because  there  were  very  few  such,  compared  with  the  great 
mass  of  the  travelling  public.  Perkins  v,  N.  Y,  Cent,  R,  Co.  24  N.  Y. 
196,  was  also  the  case  of  a  free  passenger,  with  a  similar  ticket,  and  the 
court  held  that  the  indorsement  exempted  the  company  from  all  kinds  of 
n^ligence  of  its  agents,  gross  as  well  as  ordinary  ;  that  there  is,  in  truth, 
no  practical  distinction  in  the  degrees  of  negligence. 

The  next  cases  of  importance  that  arose  in  the  New  York  courts  were 
those  of  drovers^  passes^  in  which  the  passenger  took  all  responsibility  of 
injttij  to  himself  and  stock.  The  first  was  that  of  Smith  v.  N,  T.  Vent. 
R.  n,  Oo.  29  Barb.  182,  decided  in  March,  1859.  The  contract  was 
precisely  the  same  as  that  in  the  present  case.  The  damage  arose  from 
a  flattened  wheel  in  the  car  which  caused  it  to  jump  the  track.  The 
supreme  court,  by  Hogeboom,  J.,  held  that  the  railroad  company  was 
liable  for  any  injury  happening  to  the  passenger,  not  only  by  the  gross 
ni^ligence  of  the  company's  servants,  but  by  ordinary  negligence  on  their 
part.  "  For  my  part, '  says  the  judge,'"  I  think  not  only  gross  negligence 
IS  not  protected  by  the  terms  of  the  contract,  but  what  is  termed  ordinary 
negligence,  or  the  withholding  of  ordinary  care,  is  not  so  protected.  1 
think,  notwithstanding  the  contract,  the  carrier  is  responsible  for  what, 
independent  of  any  peculiar  responsibility  attached  to  his  calling  or  em- 
plo3rnient,  would  be  regarded  as  fault  or  misconduct  on  his  part.*'-  The 
judge  added  that  he  thought  the  carrier  might,  by  positive  stipulation, 
relieve  himself  to  a  liihited  degree  from  the  consequences  of  his  own 
neglig^ence  or  that  of  his  servants.  But,  to  accomplish  that  object,  the 
contract  must  be  clear  and  specific  in  its  terms,  and  plainly  covering  such 
a  case.  Of  course,  this  remark  was  extrajudicial.  The  judgment  itself 
was  affirmed  by  the  court  of  appeals  in  1862  by  a  vote  of  five  judges  to 
three.  24  N.  Y.  222.  Judge  Wright  strenuously  contended  that  it  is 
against  public  policy  for  a  carrier  of  passengers,  where  human  life  is  at 
stake,  to  stipulate  for  immunity  for  any  want  of  care.  "  Contracts  in 
restraint  of  trade  are  void,"  he  says,  "  because  they  interfere  with  the 
welfare  and  convenience  of  the  state ;  yet  the  state  has  a  deep  interest  in 
protecting  the  lives  of  its  citizens."  He  argued  that  it  was  a  question 
affecting  the  public,  and  not  alone  the  party  who  is  carried.  Judge 
Sutherland  agreed  in  substance  with  Judge  Wright.  Two  other  jud^ 
held  that  if  the  party  injured  had  been  a  gratuitous  passenger  the  com- 
pany would  have  been  discharged,  but  in  their  view  he  was  not  a  gratui- 
tous passenger.  One  judge  was  for  affirmance,  on  the  ground  that  the 
negligence  was  that  of  the  company  itself.  The  remaining  three  judges 
held  the  contract  valid  to  the  utmost  extent  of  exonerating  the  company, 
notwithstanding  the  grossest  neglect  on  the  part  of  its  servants* 
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In  that  case,  as  in  the  one  before  us,  the  contract  was  general  in  its 
terms,  and  did  not  specify  negligence  of  agents  as  a  risk  assumed  by  the 
passenger,  though  by  its  generality  it  included  all  risks. 

The  next  case,  Bissell  v.  The  N.  Y.  Cent.  R.  R.  Co.  29  Barb.  602,  first, 
decided  in  September,  1859,  differed  from  the  preceding  in  that  the  ticket 
expressly  stipulated  that  the  railroad  company  should  not  be  liable  under 
any  circumstances,  '*  whether  of  negligence  by  their  agents,  or  otherwise," 
for  injury  to  the  person  or  stock  of  the  passenger.  The  latter  was  killed 
by  the  express  train  running  into  the  stock  train,  and  the  jury  found  that 
his  death  was  caused  by  the  gross  negligence  of  the  agents  and  servants 
of  the  defendants.  The  supreme  court  held  that  gross  negligence 
(whether  of  servants  or  principals)  cannot  be  excused  by  contract  in  ref* 
erence  to  the  carriage  of  passengers  for  hire,  and  that  such  a  contract  is 
against  the  policy  of  the  law,  and  void.  In  December,  1862,  this  judg- 
ment was  reversed  by  the  court  of  appeals,  four  judges  against  three.  25 
N.  Y.  Kep.  442.  Judge  Smith,  who  concurred  in  the  judgment  below, 
having  in  the  mean  time  changed  his  views  as  to  the  materiality  of  the 
fact  that  the  negligence  stipulated  against  was  that  of  the  servants  of  the 
company,  and  not  of  the  company  itself.  The  majority  now  held. that  the 
ticket  was  a  free  ticket,  as  it  purported  to  be,  and,  therefore,  that  the  case 
was  governed  by  WelU  v.  The  Central  Railroad  Co, ;  but  whether  so,  or 
not,  the  contract  was  founded  on  a  valid  consideration,  and  the  passenger 
was  bound  to  it,  even  to  the  assumption  of  the  risk  arising  from  the  gross 
negligence  of  the  cx)mpany's  servants.  Elaborate  opinions  were  read  by 
Justice  Selden  in  favor,  and  by  Justice  Denio  against  the  conclusions 
reached  by  the  court.  The  former  considered  that  no  rule  of  public  pol- 
icy forbids  such  contracts,  because  the  public  is  amply  protected  by  the 
right  of  every  one  to  decline  any  special  contract,  on  paying  the  regular 
fare  prescribed  by  law,  —  that  is  the  highest  amount  which  the  law  allows 
the  company  to  charge.  In  other  words,  unless  a  man  chooses  to  pay  the 
highest  amount  which  the  company  by  its  charter  is  authorized  to  charge^ 
he  must  submit  to  their  terms,  however  onerous.  Justice  Denio,  with 
much  force  ol  argument,  combated  this  view,  and  insisted  uppn  the  im- 
policy and  immorality  of  contracts  stipulating  immunity  for  negligence, 
either  of  servants  or  principals,  where  the  lives  and  safety  of  passengers 
are  concerned.  The  late  case  of  Poucher  v.  N.  Y.  Cent.  R.  Co.  49  N.  ¥• 
263,  is  in  all  essential  respects  a  similar  case  to  this,  and  a  similar  result 
was  reached. 

These  are  the  authorities  which  wo  are  asked  to  follow.  Cases  may 
also  be  found  in  some  of  the  other  state  courts,  which,  by  dicta  or  deci- 
sion, either  favor  or  follow  more  or  less  closely,  the  decisions  in  New  York. 
A  reference  to  the  principal  of  these  is  all  that  is  necessary  here  :  A^h- 
more  v.  Penn.  R.  (Jo.  4  Dutch.  180 ;  Kinney  v.  Cent.  R.  Co.  3  Vroom, 
407 ;  HaU  v.  N.  J.  St.  Nav.  Co.  15  Conn.  589  ;  Peck  v.  Week^,  34 
Conn.  145  ;  Lawrence  v.  N.  Y.  R.  Co.  36  Conn.  63 ;  Kimball  v.  Rut- 
land R.  Co.  26  Vt.  247 ;  Mann  v.  Birchard,  40  Vt.  332 ;  Adams  JElm^. 
Co.  V.  Haynes^  42  111.  89  ;  Ibid.  458  ;  111.  Cent.  R.  Co.  v.  Adams  Hxp.  Co. 
Ibid.  474 ;  Hawkins  v.  Great  West.  R.  Co.  17  Mich.  57 ;  S.  C.  18  Mich. 
427 ;  Bait.  ^  0.  R.  Co.  v.  Brady,  32  Md.  833 ;  26  Md.  828 ;  Levering  y- 
Union  Transportation  Co.  42  Mo.  88. 
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A  review  of  the  cases  decided  by  the  courts  of  New  York  shows  that 
thoagh  they  have  carried  the  power  of  the  common  carrier  to  make  spe- 
cial contracts  to  the  extent  of  enabling  him  to  exonerate  himself  from  the 
effects  of  even  gross  negligence,  yet  that  this  effect  has  never  been  given 
to  a  contract  general  in  its  terms.  So  that  if  we  only  felt  bound  by  those 
precedents,  we  could,  perhaps,  find  no  authority  for  reversing  the  judg- 
ment in  this  case.  But  on  a  question  of  general  commercial  law,  the 
federal  courts  administering  justice  in  New  York  have  equal  and  coordi^ 
nate  jurisdiction  with  the  courts  of  that  State.  And  in  deciding  a  case 
which  involves  a  question  of  such  importance  to  the  whole  country,  a. 
question  on  which  the  courts  of  New  York  have  expressed  such  diverse 
views,  and  have  so  recently  and  with  such  slight  preponderancy  of  judi- 
cial suffrage,  come  to  the  conclusion  that  they  have,  we  should  not  feel 
satisfied  without  being  able  to  place  our  decision  upon  grounds  satisfactory 
to  ourselves,  and  resting  upon  what  we  consider  sound  principles  of  law. 

In  passing,  however,  it  is  apposite  to  call  attention  to  the  testimony  of 
an  authoritative  witness  as  to  the  operation  and  effect  of  the  recent  deci- 
sions referred  to.  ^^  The  fruits  of  this  rule,'*  says  Justice  Davis,  '^  are  al- 
ready being  gathered  in  increasing  accidents,  through  the  decreasing  care 
and  vigilance  on  the  part  of  these  corporations  ;  and  they  will  continue  to 
be  reaped  until  a  just  sense  of  public  policy  shall  lead  to  legislative  re- 
striction upon  the  power  to  make  this  kind  of  contracts.*'  Stinnon  v.  N. 
F.  Cfmtrai  B.  Co.  82  N.  Y.  Rep.  837. 

We  now  proceed  to  notice  some  cases  decided  in  other  states,  in  which 
a  different  view  of  the  subject  is  taken. 

In  Pennsylvania,  it  is  settled  by  a  long  course  of  decisions,  that  a  com- 
mon carrier  cannot,  by  notice  or  special  contract,  limit  his  liability  so  as 
to  exonerate  him  from  responsibility  for  his  own  negligence  or  misfeas- 
ance, or  that  of  his  servants  and  agents.  Laing  v.  voider^  8  Barr,  479 ; 
Oamden  ^  Amboy  R.  Co.  v.  Baldairf^  16  Penn.  67 ;  Q-oldey  v.  Penu" 
9ylvania  R.  Co.  80  Penn.  242 ;  Powell  v.  P&nn.  R.  Co.  82  Penn.  414 ; 
Penn.  R.  Co.  v.  Heriderson^  61  Penn.  316 ;  Farnham  v.  Camden  ^  Am- 
hoy  R.  Co. .  66  Penn.  68 ;  Expreee  Co.  v.  Sanda^  Ibid.  140 ;  Empire 
Tram.  Co.  v.  WamsuUa  Oil  Co.  63  Penn.  14.  "  The  doctrine  is  firmly 
settled,"  says  Chief  Justice  Thompson,  in  Farnham  v.  C.  ^  A.  R.  Co. 
^  that  a  common  carrier  canHot  limit  his  liability  so  as  to  cover  his  own 
or  his  servants'  negligence."  66  Penn.  62.  This  liability  is  affirmed 
both  when  the  exemption  stipulated  for  is  general,  cx)vering  all  risks,  and 
where  it  specifically  includes  damages  arising  from  the  negligenoe  of  the 
carrier  or  his  servants.  In  Penn.  R.  Co.  v.  Hendereon^  a  drover's  pass, 
stipulated  for  immunity  of  the  company  in  case  of  injury  from  negligence 
of  its  agents,  or  otherwise.  The  court.  Judge  Kead  delivering  the  opin- 
ion, after  a  careful  review  of  the  Pennsylvania  decisions,  says :  "  This  in- 
dorsement relieves  the  company  from  all  liability  for  any  cause  whatever, 
for  any  loss  or  injury  to  the  person  or  property,  however  it  may  be  oc- 
casioned ;  and  our  doctrine,  settled'  by  the  above  decisions,  made  upon 
grave  deliberation,  declares  that  such  a  release  is  no  excuse  for  negli- 
gence." 

The  Ohio  cases  are  very  decided  on  this  subject,  and  reject  all  attempts 
of  the  carrier  to  excuse  his  own  negligence  or  that  of  his  servants.     Jonee 
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frrnhmm  t,  X^r^X  4  Ote>  >t.  2r;±:  WJjt^  ▼.  J&jm^Mi.  r:iii  7±2:  WtiA 
T,  P'ttrj^mrj.  Ft.  W.  ¥  <?fc>».»  it  !•>  t«l-  T-S:  <:^?ir>f;'«*^  A  T.  tWrw, 
Vfi  IhvL  1 ;  C«j»''^«aM££.  /"<:.  JSL  ▼.  P^mitau^  Fsiii.  ±il  ;  Juiovirr^Mi  ▼.  .£ri>  iSL 
IbvL  Sl^/.  Ia  />#'?viM«  ▼.  Gr'tkamL,  ms-  crxzrt.  afei^r  ^fjoeeitise  cb&  r:^  oI 
tiMr  ^atrr^x  to  KaiK:  fcw#!x:u  «rjesnKts  ^f>  a  eert^uii  «]X<«:c»  ibjy  :  **  He  cui- 
■TjC  b9vi>fT«!r«  pcTiC^iet  hfrwyif  frcHK  k:i«8ei  oeeasL-^ved  b j  hfs  ow  £iiilt. 
H#^  <fXKfidai»  a  ti*:h*l>*  ^£cx^'ji>niieiit«  azid  ^Llii^eBre  mod  p»Mi  £uui  in  tlie 
«£sifJ»r);?»;  <^  frl^  #i:;r^  ant  csertrisJ  &>  th?  pailSe  in^^EPesta.  ....  And 
pir^iit  p<^^  i'Jt^/iA  diaut  he  slyxud  Ik  i^'fftA  by  speech  agiiitus  firoai 
Cfcdit  i^^sf*^  of  diHgti^tKe  and  fiMitr  wfakh  die  lav  has  esacttd  m  die  db- 
«faar7^  'A  Us  dntMi^  la  W/«i  V.  P^  Fi^  W^  f-  Cki^M^t  R.  dv  eont 
aaj^ :  **"  la  thLf  State,  at  loHt*  laOrmd  eompaniea  are>  laptdLr  beoomiiig 
admrjat  tii^  ffxtrltmrn  eaiTKT*  bodi  of  piaw  ngr  re  ani  sr?>3d&.  In 
^fi^iK^  of  the  pahliit  <4ianKrter  and  agimrr  whieh  theT  ha^re  T\>i! 
aaiam^  the  nKiHt  imfyirtant  rowers  aibd  pdriLeses  ha^  been  granted  to 
them  br  the  State.**  From  these  £»!ts  tiie  eoon  reascns  that  it  is  speci- 
allr  tmriyjftaiit  that  tailroad  eofnpanies  shmid  be  h*ri*i  to  the  exerciae  of 
due  diligence  at  UsaaL,  And  as  to  the  distinctioo  taken  br  aoine,  that 
n^I^en^^  of  serranCf  maj  be  stipolated  for,  the  coait  pertxnendT  says : 
**  This  doetrnier  when  applied  to  a  oopqwradon  which  can  oolr  act  thnx^h 
its  a^pents  and  serranta.  wrmld  aecnre  complete  immnnity  for  the  neglect 
of  trrfftj  datj/'  Pp.  To,  76.  And  in  leladon  to  a  droTer*s  paas,  snbstan- 
dallj'  the  same  as  that  in  the  present  case,  the  same  coort*  in  Cl(v<damd 
^c.  IL  T.  Curran,  19  Ohio  St.  1,  Md :  1.  That  the  holder  was  not  a 
gratait^jQS  passenger.  2.  That  the  omtnct  oonsdtnted  no  defence  against 
the  negligenoe  c^  the  coinpanT*s  senrants,  beii^  against  the  policy  of  the 
lair,  and  nnA.  The  eomt  refera  to  the  cases  of  Bm^U  t.  The  Xew  York 
Cemiral  A  25  N.  Y.  442 ;  and  of  Penn.  R.  ▼.  Hender^on^  51  Peim.  Si. 
IL  315 ;  and  cxpiii«<js  its  concorrenoe  in  the  Pennsylvania  dedsion.  Ppw 
1^,  14.     This  was  in  December  term,  1869. 

The  Pennsylrania  and  Ohio  decisions  differ  mainly  in  this,  diat  the 
former  gire  to  a  special  contract  (when  the  same  is  admissible)  die  effect 
of  eonrerdng  the  common  carrier  into  a  special  bailee  for  hire,  whose 
daties  are  goremed  by  his  contract,  and  against  whom,  if  negliguice  is 
diarged,  it  must  be  proved  by  the  party  injiired ;  whibrt;  the  hitter  hold 
that  the  character  of  the  carrier  is  not  dianged  by  the  contract,  bat  that 
he  is  a  c^>mmon  carrier  still,  with  enlaiged  exemptions  from  responsibility, 
within  which  the  borden  of  proof  is  on  him  to  show  that  an  injory  occors. 
The  effer:i  of  diis  difference  is  to  shift  the  burden  of  proof  from  <»e  party 
Uy  the  other.  *  It  is  unnecessary  to  adjudicate  that  point  in  this  case,  as 
the  judge  on  the  trial  changed'  the  jury,  as  requested  by  the  defendants, 
that  die  burden  of  proof  was  on  the  plaintiff. 

In  Maine,  whilst  it  is  held  that  a  common  carrier  may,  by  special 
contract,  be  exempted  from  responsibility  for  loss  occasioned  by  natural 
causes,  such  as  the  weather,  fire  heat,  frost,  Ac  {Fillehrown  v.  Orand 
Trunk  R.  Co.  55  Maine,  462),  yet  in  a  case  where  it  was  stipulated  that 
a  railroad  company  should  be  exonerated  from  all  damages  that  might 
happen  to  any  norses  or  cattle  that  might  be  sent  over  the  road,  and  that 
the  owners  should  take  the  risk  of  all  such  damages,  the  court  held  that 
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the  company  were  not  thereby  excused  from  the  consequence?  of  their 
n^ligenoe^  and  that  the  distinction  between  negligence  and  gross  negli* 
gence  in  such  a  case  is  not  tenable.  ^^  The  Tery  great  danger,"  says  the 
court,  "  to  be  anticipated  by  permitting  them '  (common  carriers)  "  to 
enter  into  contracts  to  be  exempt  from  losses  occasioned  by  misconduct  or 
negligence,  can  scarcely  be  over-estimated.  It  would  remove  the  priYicipal 
safeguard  for  the  preservation  of  life  and  property  in  such  conveyances." 
Soger  v.  Portsmouth,  31  Maine,  228,  238. 

To  the  same  purport  it  was  held  in  Massachusetts,  in  the  late  case  of 
School  District  v.  Boston^  ^c.  Railroad  Co.  102  Mass.  552,  where  the 
defendant  set  up  a  special  contract  that  certain  iron  castings  were  taken 
at  the  owner's  risk  of  fracture  or  injury  during  the  course  of  transporta- 
tion, loading,  and  unloading,  and  the  court  say :  ^^  The  special  contract 
here  set  up  is  not  alleged,  and  could  not  by  law  be  permitted  to  exempt 
the  defendants  from  liability  for  injuries  by  their  own  negligence." 
P.  556. 

To  the  same  purport,  likewise,  are  many  other  decisions  of  the  state 
cdurts,  as  may  be  seen  by  referring  to  the  cases,  some  of  which  are 
argued  with  great  force  and  are  worthy  of  attentive  perusal,  but,  for  want 
of  room,  can  only  be  referred  to  here.  Indianapolis  M.  v.  Allen,  31  Ind. 
394  ;  Mich.  South.  R.  v.  Beaton,  31  Ind.  397,  note  ;  Flinn  v.  Phil,  Wilm. 
^  Bolt.  R.  1  Houston's  Del.  R.  472 ;  Omdorff  v.  Adams  Exp.  Co.  3 
Bush,  (Ky.)  R.  194 ;  Swindler  v.  Hilliard  ^  Brooks,  2  Rich.  (So.  Car.) 
286 ;  Berry  v.  Cooper,  28  Ga.  543 ;  SUele  v.  Tovmsend,  37  Ala.  247 ; 
Southern  Express  Uo.  v.  Crook,  44  Ala.  468 ;  Whitesides  v.  Thurlkill,  12 
Sm.  &  Mar.  599 ;  Southern  Express  Co.  v.  Moon,  39  Miss.  822 ;  N.  0. 
Mutual  Ins.  Co.  v.  Railroad  Co.  20  La.  Ann.  302. 

These  views  as  to  the  impolicy  of  allowing  stipulations  against  liabilitv 
for  negligence  and  misconduct  are  in  accordance  with  the  early  Englisn 
authorities.  St.  Germain,  in  The  Doctor  and  Student,  Dial.  2,  c.  38, 
pointedly  says  of  the  common  carrier ;  '^  If  he  would  percase  refuse  to 
carry  it  '  (articles  delivered  for  carriage)  "  unless  promise  were  made 
unto  him  that  he  shall  ncrt  be  charged  for  no  misdemeanor  that  should  be 
in  him,  the  promise  were  void,  for  it  were  against  reason  and  against  good 
manners,  and  so  it  is  in  all  other  cases  like.' 

A  century  later  this  passage  is  quoted  by  Attorney  General  Noy  in  his 
book  of  Maxims  as  unquestioned  law.  Noy's  Max.  92.  And  so  the  law 
undoubtedly  stood  in  England  until  comparatively  a  very  recent  period. 
Sergeant  Stephen,  in  his  Commentates,  vol.  2,  p.  135,  after  stating  that  a 
common  carrier's  liability  might,  at  common  law,  be  varied  by  contract, 
adds  tiiat  the  law  still  held  him  responsible  for  negligence  and  mis- 
conduct. 

The  question  arose  in  England  principally  upon  public  notices  ^ven  by 
common  carriers  that  they  would  not  be  responsible  for  valuable  goods, 
unless  entered  and  paid  for  according  to  value.  The  courts  held  Jihat  this 
was  a  reasonable  condition,  and  if  brought  home  to  the  owner,  amounted 
to  a  special  contract,  valid  in  law.  But  it  was  also  held,  that  it  could  not 
exonerate  the  carrier  if  a  loss  occurred  by  his  actual  malfeasance  or  gross 
negligence.  Or,  as  Starkie  says,  "  Proof  of  a  direct  misfeasance  or  gross 
negligence  is,  in  effect,  an  answer  to  proof  of  notice."     Evid.  vol.  2,  p. 
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205,  6tb  Am.  ed*  But  the  term  **  groas  negligenoe'**  was  so  Tugne  and 
ancertaia,  that  it  came  to  represent  every  instance  of  actual  negligence  of 
the  carrier  or  his  senrani,  or  ordinarr  negligence  in  the  accustomed  mode 
of  speaking.  JTin^ra  t.  DO^Hm,  2  A.  &  E.  N.  Ser.  646;  Wild  t.  Pick- 
ford^  8  M.  &  W.  460.  Justice  Story,  in  his  work  on  Bailments,  originally 
published  in  1832,  says  that  it  is  now  held,  that  in  cases  of  such  notices 
the  carrier  is  liable  for  losses  and  injury  occasioned  not  only  by  gross 
n^ligence,  but  by  ordinary  negligence  ;  or,  in  other  words,  the  carrier  is 
bound  to  ordinary  diligence.     Story  on  Bailments,  sec  571. 

In  estimating  the  effect  of  Aese  decisions,  it  must  be  remembered  that 
in  the  cases  cov^:ed  by  the  notices  referred  to  the  exemption  claimed  was 
entire,  covering  all  cases  of  loss,  n^ligenoe  as  well  as  others.  They  are, 
therefore,  directly  in  point. 

In  1863,  in  the  great  case  of  Peek  v.  The  North  Staffordshire  Railway 
Co.  10  House  of  Lords  Cases,  473,  Mr.  Justice  Blackburn,  in  the  course 
of  a  very  clear  and  able  review  of  the  law  on  the  subject,  after  quoting 
this  passage  from  Justice  Story's  work,  proceeds  to  say :  "  In  my  opinio, 
the  weight  of  authority  was,  in  1832,  in  &vor  of  this  view  of  the  law ;  but 
the  cases  decided  in  our  courts  between  1832  and  1854  established  that 
this  was  not  the  law,  and  tliat  a  carrier  might,  by  a  special  notice,  make  a 
contract  limiting  his  responsibility,  even  in  the  cases  here  mentioned,  of 
gross  negligence,  misconduct,  or  fraud  on  the  part  of  his  servants ;  and,  as 
it  seems  to  me,  the  reason  why  the  legislature  intervened  in  tiie  railway 
and  canal  traffic  act,  in  1854,  was  because  it  thought  that  the  companies 
took  advantage  of  those  decisions  (in  Story's  language)  *  to  evade  alto- 
gether the  salutary  policy  of  the  common  law.'  *' 

This  quotation  is  sufficient  to  show  the  state  of  the  law  in  England  at 
the  time  of  the  publication  of  Judge  Story's  work ;  and  it  proves  that  at 
that  time  common  carriers  could  not  stipulate  for  immunity  for  their  own 
or  their  servants'  negligence.  But  in  the  case  of  Carr  v.  Laneashire  IL 
Co.  7  Excheq.  R.  707,  and  other  cases  decided  while  the  change  of  opin- 
ion alluded  to  by  Justice  Blackburn  vras  going  on  (several  of  which  related 
to  the  carriage  of  horses  and  cattle),  it  was  held  that  carriers  could  stip- 
ulate for  exemption  from  liability  for  even  their  own  gross  negligence. 
Hence  the  act  of  1854  was  passed,  called  the  railway  and  canal  traffic  act, 
declaring  that  railway  and  canal  companies  should  be  liable  for  negligence 
of  themselves  or  their  servants,  notwithstanding  any  notice  or  condition, 
unless  the  court  or  judge  trying  the  cause  should  adjudge  the  conditions 

i'ust  and  reasonable.  1  Fisher's  Dig.  1466.  Upon  this  statute  ensued  a 
ong  list  of  cases  deciding  what  conditions  were  or  were  not  just  and 
reasonable.  The  truth  is,  that  this  statute  did  little  more  than  bring  back 
the  law  to  the  original  position  in  which  it  stood  before  the  English  courts 
took  their  departure  from  it.  But  as  we  shall  have  occasion  to  advert  to 
this  subject  again,  we  pass  it  for  the  present. 

It  remains  to  see  what  has  been  held  by  this  court  on  the  subject  now 
under  consideration. 

We  have  already  referred  to  the  leading  case  of  the  N.  J.  Steam  Nav. 
Co.  V.  Merchants^  Banky  6  How.  883.  On  the  precise  point  now  under 
consideration.  Justice  Nelson  said :  ^'  If  it  is  competent  at  all  for  the  carrier 
to  stipulate  for  the  gross  negligence  of  himself  and  his  servants  or  agents. 


Januaiy,  1874.]  THE  AMERICAN  LAW  TIMES  REPORTS.  31 

Vol.  I.]  K.  Y.  C.  R.  R.  V.  Lock  WOOD.  [No.  1. 

in  the  transportiition  of  goods,  it  should  be  required  to  be  done,  at  least  in 
terms  that  would  leaTe  no  doubt  as  to  the  meaning  of  the  parties.** 

As  to  the  carriers  of  passengers,  Mr.  Justice  Grier,  in  the  case  of  Phtl- 
adelphia  ^  Reading  R.  y*  Derby^  14  How.  486,  delivering  the  opinion 
of  the  court,  said:  **  When  carriers  undertake  to  convey  persons  by  the 
powerful  but  dangerous  agency  of  steam,  public  policy  and  safety  require 
that  they  be  held  to  the  greatest  possible  care  and  diligence.  And 
whether  the  consideration  for  such  a  transportation  be  pecuniary  or  other- 
wise, the  personal  safety  of  the  passengers  should  not  be  left  to  the  sport 
of  chance,  or  the  negligence  of  careless  agents.  Any  negligence  in  such 
cases  may  well  deserve  the  epithet  of  '  gross.' "  That  was  the  case  of  a 
free  passenger,  a  stockholder  of  the  company,  taken  over  the  road  by  the 
president  to  examine  its  condition ;  and  it  was  contended  in  argument, 
that  as  to  him,  nothing  but  ^^  gross  negligence  "  would  make  the  company 
liable.  In  the  susequent  case  of  The  Steamboat  New  World  v.  King^  16 
How.  469,  which  was  also  the  case  of  *a  free  passenger  carried  on  a  steam- 
boat, and  injured  by  the  explosion  of  the  boiler,  Curtis,  Justice,  delivering 
\he  judgment,  quoted  the  above  proposition  of  Justice  Grier,  and  said : 
•*  We  desire  to  be  understood  to  reaflSrm  that  doctrine,  as  resting  not  only 
on  public  policy,  but  on  sound  principles  of  law."     P.  474. 

In  York  Company  v.  Central  Railroad^  3  Wall.  118,  the  court,  after  con- 
ceding that  the  responsibility  imposed  on  the  carrier  of  goods  by  the  com- 
mon law  may  be  restricted  and  qualified  by  express  stipulation,  adds : 
^  When  such  stipulation  is  made,  and  it  does  not  cover  losses  from  negli- 
gence or  misconduct,  we  can  perceive  no  just  reason  for  refusing  its  recog- 
nition and  enforcement."  In  the  case  of  Walker  v.  The  Transportation 
Company^  decided  at  the  same*  term  (3  Wall.  150),  it  is  true,  tne  owner 
of  a  vessel  destroyed  by  fire  on  the  lakes  was  held  not  to  be  responsible 
for  tlie  negligence  of  the  officers  and  agents  having  charge  of  the  vessel ; 
but  that  was  under  the  act  of  1851,  which  the  court  held  to  apply  to  oar 
great  lakes  as  well  as  to  the  sea.  And  in  Express  Co.  v.  Kountze  Broth- 
erSj  8  Wall.  842,  where  the  carriers  were  sued  for  the  loss  of  gold-dust  de- 
livered to  them  on  a  bill  of  lading  excluding  liability  for  any  loss  or  dam- 
age by  fire,  act  of  God,  enemies  of  the  government,  or  dangers  incidental 
to  a  time  of  war,  they  wei'e  held  liable  for  a  robbery  by  a  predatory  band 
of  armed  men  (one  of  the  excepted  risks),  because  they  negligently  and 
needlessly  took  a  route  which  was  exposed  to  such  incursions.  The  judge 
at  the  trial  charged  the  jury,  that  although  the  contract  was  legauy 
sufficient  to  restrict  the  liability  of  the  defendants  as  common  carriers,  vet 
if  they  were  guilty  of  actual  negligence,  they  were  responsible  ;  and  that 
they  were  chargeable  with  negligence  unless  they  exercised  the  care  and 
prudence  of  a  prudent  man  in  his  own  affairs.  This  was  held  by  this 
court  to  be  a  correct  statement  of  the  law.     P.  858. 

Some  of  the  above  citations  are  only  expressions  of  opinion,  it  is  true  ; 
bat  they  are  the  expressions  of  judges  whose  opinions  are  entitled  to  much 
weight ;  and  the  last  cited  case  is  a  judgment  upon  the  precise  point. 
Taken  in  connection  with  the  concurring  decisions  of  state  courts  before 
dted,  they  seem  to  us  decisive  of  the  question,  and  leave  but  little  to  be 
added  to  the  considerations  which  they  suggest. 

It  is  argued  that  a  common  carrier,  by  entering  into  a  special  contract 
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with  a  peiTty  for  canying  his  goods  or  person  on  modiSed  termSv  drops  Iiis 
cfaamkjt^rr  and  becomes  an  ordiuarT  bailee  for  hire,  and,  iberefcwe,  may 
make  any  oontnurt  be  {deaaes.  That  is,  he  may  make  any  coDtiact  wfaat- 
erer.  becsuise  he  is  an  cvdinary  bailee;  and  he  is  an  ordinary  bailee 
becaofe  he  has  made  the  contract. 

We  are  nnable  to  see  the  soondnefls  ot  this  rpssaning.  It  seems  to  os 
more  aecorate  to  say  that  common  carriers  are  soch  bj  Tirtne  oi  thm 
oocopatioa.  not  br  Tirtne  of  the  responsibilities  under  whidi  they  rest. 
Those  responsibilities  may  Tary  in  different  eoontries,  and  at  different 
times,  vitQOQt  changing  the  character  of  the  employnkent.  The  oominon 
law  subjects  the  comm^.Hi  carrier  to  insorance  at  the  goods  carried,  except 
as  again&t  the  act  of  God  or  public  enemies.  The  civil  law  excepts,  also, 
losses  by  means  of  any  superior  force,  and  any  ineritable  accident.  Yet  the 
employment  is  the  same  in  both  cases.  And  if  by  ^lecial  agreement  the 
carrier  is  exempted  from  still  other  responsibilities,  it  d<D6s  not  follow  that 
his  employment  is  dianged,  but  only  that  his  responabllities  are  dianged. 
The  theory  occasicHially  announced,  that  a  special  contract  as  to  the  terms 
and  responsibilities  of  carriage  changes  the  nature  of  the  employment,  is 
calculated  to  mislead.  The  responsibilities  of  a  common  carrier  may  be 
reduced  to  those  at  an  ordinary  bailee  for  hire,  whilst  the  nature  of  his 
bunneas  renders  him  a  common  carrier  still.  Is  there  any  good  sense  *  in 
holding  that  a  railroad  company,  whose  only  business  is  to  carry  passen- 
gen  and  goods,  and  which  was  created  and  established  for  that  purpose 
alone,  is  changed  to  a  private  carrier  for  hire  by  a  mere  contract  with  a 
customer,  whereby  the  latter  assumes  the  risks  of  inevitable  accidents  in 
the  carriage  of  his  goods?  Suppose  the  contract  relates  to  a  sin^e  crate 
of  glass  or  crockery,  whilst  at  the  same  time  the  carrier  receives  from  the 
same  person  twenty  other  parcels,  respecting  which  no  such  contract  is 
made ;  is  the  company  a  public  carrier  as  to  the  twenty  parcels,  and  a 
private  carrier  as  to  the  one  ? 

On  this  point,  there  are  several  authorities  which  support  our  view, 
some  of  which  are  noted :  Davidson  v.  (rrahamy  2  Ohio  St  131 ;  Graham 
r.  DavU  ^  Co.  4  Ohio  St.  362;  Swindler  y.  HiUiard,  2  Rich.  286;  Baker 
T.  Brin$on,  9  Rich.  201 ;  SUele  v.  Tawnsend^  37  Ala.  247. 

A 'common  carrier  may  undoubtedly  become  a  private  carrier,  or  a 
bailee  for  hire,  when,  as  a  matter  of  accommodation,  or  special  engage- 
ment, he  undertakes  to  carry  something  which  it  is  not  his  business  -to 
carry.  For  example,  if  a  carrier -of  produce,  running  a  truck  boat  between 
New  York  city  and  Norfolk,  should  be  requested  to  carry  a  k^  of  specie, 
or  a  load  of  expensive  furniture,  which  he  could  justly  refuse  to  bike,  such 
agreement  might  be  made  in  reference  to  his  taking  and  carrying  the  same 
as  the  parties  chose  to  make,  not  involving  any  stipulation  contrary  to  law 
or  public  policy.  But  when  a  carrier  has  a  r^ilarly  established  business 
for  carrying  all  or  certain  articles,  and  especially  if  that  carrier  be  a  cor- 
poration created  for  the  purpose  of  the  carrying  trade,  and  the  carriage  of 
the  articles  is  embraced  within  the  scope  of  its  chartered  powers,  it  is  a 
common  carrier,  and  a  special  contract  about  its  responsibility  does  not 
divest  it  of  the  character. 

But  it  is  contended,  that  though  a  farrier  may  not  stipulate  for  his  own 
n^ligence,  there  is  no  good  reason  why  he  should  not  be  permitted  to 
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stipulate  for  immunity  for  the  negligence  of  his  servants,  over  whose 
actions  in  his  absence  he  can  exercise  no  control.  If  we  advert  for  a 
m6inent  to  the  fundamental  principles  on  which  the  law  of  common 
carriers  is  founded,  it  will  be  seen  that  this  objection  is  inadmissible.  In 
regulating  the  public  establishment  of  common  carriers,  the  great  object 
of  the  law  was  to  secure  the  utmost  care  and  diligence  in  the  performance 
of  their  important  duties — an  object  essential  to  the  welfare  of  every 
civilized  community.  Hence  the  common  law  rule  which  charged  the 
comm9n  carrier  as  an  insurer.  Why  charge  him  as  such  ?  Plainly  for 
the  purpose  of  raising  the  most  stringent  motive  for  the  exercise  of  care- 
fulness and  fidelity  in  his  trust.  In  r^ard  to  passengers,  the  highest 
degree  of  carefulness  and  diligence  is  expressly  exacted.  In  the  one  case, 
the  securing  of  the  most  exact  diligence  and  fidelity  underlies  the  law, 
and  is  the  reason  for  it ;  in  the  other,  it  is  directly  and  absolutely  pre- 
scribed by  the  law.  It  is  obvious,  therefore,  that  if  a  carrier  stipuLite  not 
to  be  bound  to  the  exercise  of  care  and  diligence,  but  to  be  at  liberty  to 
indulge  in  the  contrary,  he  seeks  to  put  off  the  essential  duties  of  his  em- 
ployment. And  to  assert  that  he  may  do  so  Seems  almost  a  contradiction 
in  terms. 

Now,  to  what  avail  does  the  law  attach  these  essential  duties  to  the 
employment  of  the  common  carrier,  if  they  may  be  waived  in  respect  to 
his  agents  and  servants,  especially  where  the  carrier  is  an  artificial  being, 
incapable  of  acting  except  by  agents  and  servants  ?  It  is  carefulness  and 
diligence  in  performing  the  service  which  the  law  demands,  not  an 
abstract  carefulness  and  diligence  in  proprietors  and  stockholders  who 
take  no  active  part  in  the  business. 

To  admit  such  a  distinction  in  the  law  of  common  carriers,  as  the 
business  is  now  carried  on,  would  be  subversive  of  the  very  object  of  the 
law. 

It  is  a  favorite  ai^ument  in  the  cases  which  favor  the  extension  of  the 
carrier  s  right  to  contract  for  exemption  from  liability,  that  men  must  be 
permitted  to  make  their  own  agreements,  arid  that  it  is  no  concern  of  the 

?abUc  on  what  terms  an  individual  chooses  to  have  his  goods  carried, 
hiis  in  Dorr  v.  N.  J.  S.  Nav.  Co,  1  Kern.  485,  the  court  sums  up  its 
judgment  thus :  ^^  To  say  the  parties  have  not  a  right  to  make  their  own 
contract,  and  to  limit  the  precise  extent  of  their  own  respective  risks  and 
liabilities,  in  a  matter  no  way  affecting  the  public  morals,  or  conflicting 
with  the  public  interests,  would,  in  my  judgment,  bo  an  unwarrantable 
restriction  upon  trade  and  commerce,  and  a  most  palpable  invasion  of 
personal  right." 

Is  it  true  that  the  public  interest  is  not  affected  by  individual  contracts 
of  the  kind  referred  to  ?  Is  not  the  whole  business  community  affected 
by  holding  such  contracts  valid  ?  If  held  valid,  the  advantageous  position 
o!  the  companies  exercising  the  business  of  common  carriers  is  such  that 
it  places  it  m  their  power  to  change  the  law  of  common  carriers  in  effect, 
by  introducing  new  rules  of  obligation. 

The  carrier  and  his  customer  do  not  stand  on  a  footing  of  equality.  The 
latter  is  only  one  individual  of  a  million.  He  cannot  afford  to  higgle  or 
stand  out  {tnd  seek  redress  in  the  courts.    His  business  will  not  admit  such 

a  course.     He  prefers,  rather,  to  accept  any  bill  of  ladings  or  sign  any 
Vol.  L  8 
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pspo*  the  carrier  praentB;  often,  indeed,  witfacNit  knowii^  what  tlie  one 
or  the  other  eontains.  In  most  cases  he  has  no  altematiTe  hot  to  do  this 
or  abandon  his  bnsjness.  In  the  present  case,  for  example,  the  freight 
agent  of  the  company  testified  that  thoogh  they  made  forty  or  fifty  con* 
tracts  erery  weA  like  that  onder  consideration,  and  had  carried  on  the 
bnsinesB  for  years,  no  other  arrangement  than  this  was  erer  made  with 
any  droren  And  this  reason  is  obvioas  enoi^h  —  if  they  did  not  accept 
this,  they  most  pay  tariff  rates.  These  rates  were  seTcnty  cents  a  han- 
dled pounds  for  carrying  from  Baffalo  to  Albany,  and  eadi  homed  ani- 
mal was  rated  at  2,000  poonds,  making  a  diaige  of  $14  for  eTery  animal 
carried,  instead  of  the  nsoal  diaige  of  $70  for  a  car  load  ;  being  a  differ- 
ence of  three  to  one.  Of  coarse  no  drorer  coold  afford  to  pay  sodi  tariff 
rates.  This  fact  is  adrerted  to  for  the  purpose  of  illustrating  how  com- 
|rietely  in  the  power  of  the  railroad  companies  parties  are  ;  and  how  neces- 
sary it  is  to  stand  firmly  by  those  prindples  of  l^w  by  whidi  the  public 
interests  are  protected. 

If  the  customer  had  any  real  freedom  of  dioice,  if  he  had  a  reasonable 
and  practicable  altematiTe,  and  if  the  employment  of  the  carrier  were  not 
a  public  one,  charging  him  with  the  duty  of  accommodating  the  public  in 
the  line  of  his  employment ;  then,  if  the  customer  chose  to  assume  the  risk 
of  negligence,  it  could  with  more  reason  be  said  to  be  lus  prirate  affair,  and 
no  concern  of  the  public.  But  the  condition  of  things  is  entirely  differ- 
ent, and  especially  so  under  the  modified  arrangements  which  the  carrying 
trade  has  assumed.  The  business  is  mostly  concentrated  in  a  few  powerful 
corporations,  whose  portion  in  the  body  politic  enables  them  to  control  it. 
They  do,  in  fact,  control  it,  and  impose  such  conditions  upon  travel  and 
transportation  as  they  see  fit,  which  the  public  is  compelled  to  accept. 
These  circumstances  furnish  -an  additional  argument,  if  any  were  needed, 
to  show  lliat  the  conditions  imposed  by  common  carriers  ought  not  to  be 
adverse  (to  say  the  least)  to  the  dictates  of  public  policy  and  morality. 
The  status  and  relative  position  of  the  parties  render  any  such  conditions 
void.  Contracts  of  common  carriers,  like  those  of  persons  occupying  a 
fiduciary  diaracter,  giving  them  a  pomtion  in  which  Uiey  can  take  undue 
advantage  of  the  persons  with  whom  they  contract,  must  rest  upon  their 
fairness  and  reasonableness.  It  was  for  the  reason  tliat  the  limitations  of 
liability  first  introduced  by  common  carriers  into  their  notices  and  bills  of 
lading  were  just  and  reasonable,  that  the  courts  sustained  them.  It  was 
just  and  reasonable  that  they  should  not  be  responsible  for  losses  happen- 
ing by  sheer  accident,  or  dangers  of  navigation  that  no  human  skill  or  vigi- 
lance could  guard  against ;  it  was  just  and  reasonable  that  tiiey  should  not 
be  chargeable  for  money  or  other  valuable  articles  liable  to  be  stolen  or 
damaged,  unless  apprised  of  their  character  or  value;  it  was  just  and 
reasonable  that  they  should  not  be  responsible  for  articles  liable  to  rapid 
decay,  or  for  live  animals  liable  to  get  unruly  from  fright,  and  to  injure 
themselves  in  that  state,  when  such  articles  or  live  animals  became  injured 
without  their  fault  or  n^ligence.  And  when  any  of  these  just  and  rea- 
sonable excuses  were  incorporated  into  notices  or  special  contracts  assented 
to  by  their  customers,  the  law  might  well  give  effect  to  them  without  the 
violation  of  any  important  principle,  although  modifying  the  strict  rules 
of  responsibility  imposed  by  the  common  law.     The  improved  state  of 
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flociety,  and  the  better  administration  of  the  laws  had  diminished  the 
opportunities  of  coUusion  and  bad  faith  on  the  part  of  the  carrier^  and 
rendered  less  imperative  the  application  of  the  iron  rule  that  he  must  be 
responsible  at  all  events.  Hence  the  exemptions  refeiTed  to  were  deemed 
reasonable  and  proper  to  be  allowed*  But  the  proposition  to  allow  a  pub- 
lic carrier  to  abandon  altogether  his  obligations  to  the  public  and  stipulate 
for  exemptions  that  are  unreasonable  and  improper,  amounting  to  an  abdi- 
ciEbtion  of  the  essential  duties  of  his  employment,  would  never  )iave  been 
entertained  by  the  sages  of  the  law. 

Hence,  as  before  remarked,  we  regard  the  English  statute,  called  the 
railway  and  canal  traffic  act,  passed  in  1854,  which  declared  void  all  no- 
tices and  conditions  made  by  common  carriers,  except  such  as  the  judge  at 
the  trial,  or  the  courts  should  hold  just  and  reasonable,  as  substantially  a 
return  to  the  rules  of  the  common  law.  It  would  have  been  more  strictly 
80,  perhaps,  had  the  reasonableness  of  the  contract  been  referred  to  the 
law  instead  of  the  individual  judges.  The  decisions  made  for  more  than 
half  a  century  before  the  courts  commenced  the  normal  course  which  led 
to  the  necessity  of  that  statute,  giving  effect  to  certain  classes  of  exemp- 
tions stipulated  for  by  the  carrier,  may  be  regarded  as  authorities  on  the 
question  as  to  what  exemptions  are  just  and  reasonable.  So  the  decisions 
of  our  own  courts  are  entitled  to  like  effect  when  not  made  under  the  fal- 
lacious notion  that  every  special  contract  imposed  by  the  common  carrier 
on  his  customers  must  be  carried  into  effect,  for  the  simple  reason  that  it 
was  entered  into  without  regard  to  the  character  of  the  contract  and  the 
relative  situation  of  the  parties. 

Conceding,  therefore,  that  special  contracts,  made  by  common  carriers 
with  their  customers,  limiting  their  liability,  are  good  and  valid,  so  far 
as  they  are  just  and  reasonable ;  to  the  extent,  for  example,  of  excusing 
them  for  all  losses  happening  by  accident,  without  any  negligence  or  f raua 
on  their  part,  when  they  asked  to  go  still  f urther«  and  to  be  excused  from 
negligence,  —  an  excuse  so  repugnant  to  the  law  of  their  foundation  and  to 
the  public  good,  —  they  have  no  longer  any  plea  of  justice  or  reason  to 
support  such  a  stipulation,  but  the  contrary.  And  then,  the  inequality  of 
the  parties,  the  compulsion  under  which  the  customer  is  placed,  and  the 
obligations  of  the  carrier  to  the  public,  operate  with  full  force  to  divest 
the  transaction  of  validity. 

On  this  subject,  the  remarks  of  Chief  Justice  Redfield,  in  his  recent 
collection  of  American  Railway  Cases,  seem  to  us  eminently  just.  **  It 
being  clearly  established  then,"  says  he,  ^^  that  common  carriers  have  pub- 
Uc  duties  which  they  are  bound  to  discharge  with  impartiality,  we  must 
conclude  that  they  cannot,  either  by  notices  or  special  contracts,  release 
themselves  from  the  performance  of  these  public  duties,  even  by  the  con- 
sent of  those  who  employ  them  ;  for  all  extortion  is  done  by  the  apparent 
consent  of  the  victim.  A  public  officer  or  servant,  who  has  a  monopoly 
in  his  department,  has  no  just  right  to  impose  onerous  and  unreasonable 
conditions  upon  those  who  are  compelled  to  employ  him."  And  his  con- 
elosion  is,  that,  notwithstanding  some  exceptional  decisions,  the  law  of 
to-day  stands  substantially  as  follows :  ^^  1.  That  the  exemption  claimed 
by  carriers  must  be  reasonable  and  just,  otherwise  it  will  be  regarded  as 
extorted  from  the  owners  of  the  goods  by  duress  of  circumstances,  and, 
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therefore,  not  binding.  2.  That  eyery  attempt  of  oarriers,  by  general  no- 
tices or  special  contract,  to  excuse  theroselTes  from  reqponsibility  for  losses 
or  damages  resulting  in  any  degree  from  their  own  want  of  care  and  &dth- 
f olness,  is  against  that  good  faith  which  the  law  requires  as  the  basis  of  all 
contracts  or  employments,  and,  therefore,  based  upon  principles  and  a  pbl- 
icy  which  the  law  will  not  uphold." 

The  defendants  endeavor  to  make  a  distinction  between  gross  and  ordi* 
nary  neglif^ence,  and  insist  that  the  judge  ought  to  have  charged  that  the 
contract  was  at  least  effective  for  excusing  the  latter. 

We  have  already  adverted  to  the  tendency  of  judicial  opinion  adverse 
to  the  distinction  between  gross  and  ordinary  negligence.  Strictly  speak- 
ing, these  expressions  are  indicative  rather  of  the  degree  of  care  and  dili- 
gence which  is  due  from  a  party,  and  which  he  fails  to  perform,  than  of 
uie  amount  of  inattention,  carelessness,  or  stupidity  which  he  exhibits.  If 
very  little  care  is  due  from  him,  and  he  fails  to  bestow  that  little,  it  is 
called  gross  negligence.  If  very  great  care  is  due,  and  he  fails  to  come  up 
to  the  mark  required,  it  is  called  slight  ii^li^nce.  And  if  ordinary  care 
is  due,  such  as  a  prudent  man  would  exercise  in  his  own  affairs,  failure  to 
bestow  that  amount  of  care  is  called  ordinary  negligence.  In  each  case, 
the  negligence,  whatever  epithet  we  give  it,  is  failure  to  bestow  the  care 
and  skill  which  the  situation  demands  ;  and  hence  it  is  more  strictly  accu- 
rate perhaps  to  call  it  simply  ^^  negligence."  And  this  seems  to  be  the 
tendency  of  modern  authorities.  1  Smith*s  I>ead.  Cases,  6th  Amer.  ed. ; 
Story  on  Bailments,  §  571 ;  Wyld  v.  Pichford,  8  M.  4  W.  443  ;  HinUm 
V.  Ikbbin,  2  Q.  B.  661 ;  WiUon  v.  BreU,  11  M.  &  W.  115  ;  Beal  v.  South 
Devon  R.  Co.  8  Hurlst.  &  Colt,  887 ;  L.  R.  1  C.  P.  600 ;  14  How.  486 ; 
16  How.  474.  If  they  mean  more  than  this,  and  seek  to  abolish  the  dis- 
tinction of  degrees  of  care,  skill,  and  diligence  required  in  the  performance 
of  various  duties,  and  the  fulfilment  of  various  contracts,  we  think  they 
go  too  far ;  since  the  requirement  of  different  degrees  of  care  in  different 
situations  is  too  firmly  settled  and  fixed  in  the  law  to  be  ignored  or  changed. 
The  compilers  of  the  French  Civil  Code  undertook  to  abolish  these  dis- 
tinctions by  enacting  that  ^^  every  act  whatever  of  man  that  causes  damage 
to  another,  obliges  him  by  who§e  fault  it  happened  to  repair  it."  Art. 
1382.  Toullier,  in  his  Commentary  on  the  Code,  regards  this  as  a  happy 
thought,  and  a  return  to  the  law  of  nature.  Vol.  6,  p.  248.  But  such  an 
iron  rule  is  too  regardless  of  the  foundation  principles  of  human  duty,  and 
must  often  operate  with  great  severity  and  injustice. 

In  the  case  before  us,  the  law,  in  the  absence  of  special  contract,  fixes 
the  degree  of  care  and  diligence  due  from  the  railroad  company  to  the  per- 
sons carried  on  its  trains.  A  failure  to  exercise  such  care  and  diligence  is 
negligence.  It  needs  no  epithet  properly  and  l^ally  to  describe  it.  If  it 
is  against  the  policy  of  the  law  to  allow  stipulations  which  will  relieve 
the  company  from  the  exercise  of  that  care  and  diligence,  or  which,  in 
other  words,  will  excuse  them  for  negligence  in  the  performance  of  that 
duty,  then  the  company  remains  liable  for  such  negligence. 

The  question  whether  the  company  was  guilty  of  negligenoa  in  this 
case,  which  caused  the  injury  sustained  by  the  plaintiff,  was  fairly  left  to 
the  jury.  It  was  unnecessary  to  tell  them  whether,  in  the  language  of 
law  writers,  such:  negligence  would  be  called  gross  or  ordiiiary. 
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The  conclafflons  to  which  we  have  oome  lire :  — 

First.  That  a  common  carrier  cannot  lawfully  stipulate  for  exemption 
{torn  responsibility,  when  sach  exemption  is  not  just  and  reasonable  in  the 
eye  of  the  law. 

Secondly.  That  it  is  not  just  and  reasonable  in  the  eye  of  tihie  law  for  a 
common  carrier  to  stipulate  for  exemption  from  responsibility  for  the 
negligence  of  himself  or  his  servants. 

Thirdly.  That  these  rules  apply  both  to  carriers  of  goods  and  carriers 
of  passengers  for  hire,  and  with  special  force  to  the  latter. 

Fourthly.  That  a  drover  travelling  on  a  }>ass,  sudi  as  was  given  in  this 
case,  for  the  purpose  of  taking  care  of  his  stock  on  the  train,  is  a  passen- 
ger for  hire. 

These  conclusions  decide  the  present  case,  and  require  a  judgment  of 
affirmance.  We  purposely  abstain  from  expressing  any  opinion  as  to 
what  would  have  been  the  result  of  our  judgment  had  we  considered  the 
plaintiS  a  free  passenger  instead  of  a  passenger  for  hire. 

Judgment  affirmed. 


SUPREME  COURT  OF  PENNSYLVANIA. 

[OCTOBBE,  1878.] 
KUIBAHGE  DEFIKSD.  —  POWDEB  MAGAZINE. 

WEIR  V.  KIRK 

h  determining  what  eonstUutee  a  nuisance  it  i$  proper  that  aU  the  circumstances  of 

the  ease  be  considered 
The  erection  of  a  powder  magaxine  near  a  puhUe  highway ^  in  a  growing  neighbor- 

hood,  enjoined^  although  not  in  or  near  a  thiekfy  settled  neighborhood 

This  was  a  bill  in  equity  praying  for  an  injunction  to  restrain  the  de- 
fendant from  erecting  and  maintaining  a  powder  house  or  magazine  in 
Indiana  township,  Allegheny  County,  Pi^,  on  the  line  of  the  Sharpsburg 
and  Kittanning  turnpike  road,  about  half  a  mile  north  of  the  borough  of 
Sharpsburg,  and  near  the  residences  of  the  complainants.  The  answer 
admitted  we  fact  that  he  was  engaged  in  erecting  the  powder  magazine, 
Ac,  but  denied  that  there  was  any  reason  to  apprehend  danger  to  persons 
9c  moperty  from  an  explosion. 

Charles  S.  Fetterman,  Esq.,  who  was  appointed  master,  submitted  the 
following  as  his  conclusions,  viz. :  — 

1.  Tluit  the  magazine  in  controversy,  if  erected  and  maintained,  will 
jiot  be  a  common  nuisance. 

2.  That  tiie  oomplainants  have  failed  to  show,  by  any  means  whatever, 
any  grounds  upon  which  to  base  any  reasonable  apprehension  of  danger  to 
themselves,  their  &milies,  and  property,  from  the  present  location  of  the 
niagaxine  in  controversy,  or  that  they  have  sustained  any  real,  *actual 
damage  to  or  depreciation  in  the  value  of  their  property ;  or  that  there  is 
tny  reasonable  apprehension  of  an  explosion  of  the  magazine  while  being 
Qsed  with  reasonable  care  for  the  purpose  for  which  it  is  intended. 
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John  Barton^  A.  M.  Brown  ^  S,  Schayer^  Jr.^  Ssqrs*^  for  appellants* 
cited  Ithodes  y.  Jhinbar^  7  P.  F.  S.  290,  and  claimed  tne  rule  to  be  that  a 
powder  magazine  is  a  nuisance  whenever  it  is  so  located  as  to  cause  injury 
to  pei-sons  and  property  in  case  of  an  explosion. 

George  Shircis^  Jr.^  J.  W,  Kirker  ^  Thomas  W.  Kirher^  Esqrs.^  for 
appellee,  cited  IJhe  People  v.  Sands^  1  Johnson,  78 ;  Carpenter  v.  Oum- 
mings,  2  Phila.  Rep.  74 ;  Rhodes  v.  Dunbar,  7  P.  F.  S.  274 ;  Richards' 
Appeal,  7.  P.  F.  S.  105 ;  Huckenstine's  Appeal,  20  P.  F.  S.  102. 

The  opinion  of  the  court  was  delivered  loy 

Sharswood,  J.  The  great  difficulty  in  all  cases  of  this  character  is 
not  in  the  ascertainment  of  the  true  rule  of  equity,  but  in  the  application 
of  that  rule  to  the  facts.  While  it  may  be  easy  to  draw  the  line  between 
what  is  and  what  is  not  a  nuisance,  which  equity  ought  to  enjoin,  it  is  by 
no  means  so  easy  to  determine  whether  the  circumstances  of  any  particular 
case  ought  to  place  it  on  one  side  or  the  other  of  that  line.  It  is  rare  that 
any  number  of  men  will  be  found  to  agree  in  their  judgment  upon  such  a 
question. 

One  remark,  however,  may  be  hazarded,  as  preliminary  to  a  brief  con- 
sidei'ation  of  the  circumstances  of  this  case,  in  which  \  think  all  will  agree. 
There  are  many  kinds  of  business,  useful,  and  even  necessary,  in  every 
large  community,  especially  where  manufacturing  is  carried  on  on  a  large 
scale,  which  certainly  are  not  nuisances  in  themselves,  but  which  never- 
theless become  so  in  view  of  the  circumstances  of  the  neighborhood  in 
which  it  is  proposed  to  establish  them.  The  present  Chief  Justice,  in  his 
opinion  at  nisi  prius,  in  Rhodes  v.  Dunhar,  7  P.  F.  Smith,  275,  enumer- 
ates twenty-nine  kinds  of  such  useful  establishments  which  have  been 
declared  public  nuisances. 

There  is  a  veiy  marked  distinction  to  be  observed  in  reason  and  equity 
between  the  case  of  a  business  long  established  in  a  particular  locality, 
which  has  become  a  nuisance  from  the  growth  of  population  and  the 
erection  of  dwellings  in  proximity  to  it,  and  that  of  a  new  erection 
threatened  in  such  a  vicinity.  Carrying  on  an  oiBFensive  ti*ade  for  any 
number  of  years  in  a  place  remote  from  buildings  and  public  roads  does 
not  entitle  the  owner  to  continue  it  in  the  same  place  after  houses  have 
been  built  and  roads  laid  out  in  the  neighborhood,  to  the  occupants  of 
which  and  travellers  upon  which  it  is  a  nuisance.  As  the  city  extends, 
such  nuisances  should  be  removed  to  the  vacant  grounds,  beyond  the  im- 
mediate neighborhood  of  the  residence  of  the  citizens.  This,  public  policy, 
as  well  as  the  health  and  comfort  of  the  population  of  the  city,  demand. 
7  P.  F.  Smith,  276.  It  certainly  ought  to  be  a  much  clearer  case,  how- 
ever, to  justify  a  court  of  equity  in  stretching  forth  the  strong  arm  of 
injunction  to  compel  a  man  to  remove  an  establishment  in  which  he  has 
invested  his  capital  and  been  carrying  on  business  for  a  long  period  o^ 
time,  from  that  of  one  who  comes  into  a  neighborhood  proposing  to 
establish  such  a  business  for  the  first  time,  and  who  is  met  at  the  thresh- 
old of  his  enterprise  by  a  remonstrance  and  notice  that  if  he  persists  in 
his  purpose,  application  will  be  made  to  a  court  of  equity  to  prevent  him. 
In  the  case  before  us  the  defendant  occupies  this  position. 

It  is  not  contended  that  a  powder  magazine  —  a  building  for  storing 
large  quantities  of  gunpowder  —  in  the  midst  of  a  thickly  settled  neigh- 
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borhood,  is  not  a  nuisance.  By  the  act  of  Assembly  of  March  20th, 
1856,  Pamph.  L.  137,  it  is  made  unlawful  for  any  person  or  persons  to 
have  or  keep  any  quantity  of  gunpowder  or  gun-cotton  in  any  house,  store, 
shop,  building,  cellar,  or  other  place  within  the  city  of  Philadelphia  (ex- 
cept in  the  public  magazines,  or  in  a  quantity  not  exceeding  two  pounds 
for  private  use),  unless  in  the  manuer  provided  in  the  act,  which  provisions 
in  the  main  are,  that  no  person  shall  deal  in  the  article  without  a  license, 
and  if  licensed  shall  not  keep  on  hand  more  than  twenty-five  pounds,  and 
shall  have  a  painted  sign  distinctly  legible  to  all  passers  by,  ^vith  the  words 
'^  licensed  to  sell  gunpowder,"  and  that  every  carriage  for  conveying  the 
article  shall  have  painted  on  each  side,  in  letters  distinctly  visible  to  all 
passers-by,  the  word  ^^  gunpowder."  A  public  magazine  has  been  erected, 
by  the  authority  of  the  Commonwealth,  near  the  mouth  of  the  Schuylkill, 
and  a  state  superintendent  appointed,  whose  fees  are  regulated  by  law. 
Act  of  May  6th,  1864,  Pamph.  L.  841.  One  of  the  general  powers  con- 
ferred upon  boroughs  by  the  act  of  April  3,  1851,  Pamph.  L.  320,  is  ^^  to 
prohibit  within  the  borough  the  carrying  on  of  any  manufacture,  art,  trade, 
or  business,  which  may  be  noxious  or  offensive  to  the  inhabitants ;  the 
manufacture,  sale,  or  exposure  of  fire-works,  or  other  inflammable  or  dan- 
gerous articles,  and  to  limit  and  prescribe  the  quantities  that  may  be  kept 
in  one  place  of  gunpowder,  fire-works,  turpentine,  or  other  inflammable 
articles,  and  to  prescribe  such  safeguards  as  may  be  necessary.*'  Thus  the 
legislature  has  recognized  that  the  storing  of  gunpowder  in  large  quantities 
in  thickly  settled  places,  is  a  nuisance  to  be  guarded  against  by  public  au- 
thority. But  it  is  not  confined  to  cities  and  boroughs.  This  court  has 
acknowledged  and  declared  it  as  a  case  clearly  within  the  general  rule 
of  equity  upon  this  subject,  in  the  opinion  of  the  majority  as  pronounced 
by  Mr.  Chief  Justice  Thompson,  in  Bhodes  v.  Dunbar^  7  P.  F.  Smith, 
274.  After  remarking  upon  the  particular  character  and  danger  of  the 
establishment  which  was  the  subject  matter  of  the  complaint  in  that 
case,  which  was  a  steam  planing  mill,  which  had  long  been  established  in 
the  neighborhood,  had  been  burnexl  down,  and  the  injunction  asked  for  was 
against  its  reerection,  and  which  the  majority  of  the  court  thought  was 
not  within  the  rule,  he  proceeds :  ^^  These  observations  give  no  just  grounds 
to  draw  the  inference  that  a  powder  magazine  or  depot  of  nitro-glycerine, 
or  other  like  explosive  materials,  might  not  possibly  be  enjoined,  even  if 
not  prohibited,  as  they  usually  are,  by  ordinance  or  law.  It  is  not  on  the 
groond  alone  of  their  liability  to  fire,  primarily,  or  even  secondarily,  that 
they  may  possibly  be  dealt  with  as  nuisances,  but  on  account  of  their  lia^ 
bility  to  explosion  by  contact  with  the  smallest  spark  of  fire,  and  the  utter 
impossibility  to  guard  against  the  consequences,  or  set  bounds  to  the  injury 
which,  being  instantaneous,  extends  alike  to  property  and  persons  within 
its  reach.  The  destructiveness  of  these  agents  results  from  the  irrepres- 
sible gases  once  set  in  motion,  infinitely  more  than  from  fires  which  might 
ensue  as  a  consequence.  Persons  and  property  in  the  neighborhood  of  a 
homing  building,. let  it  bum  ever  so  fiercely,  in  most  cases  have  a  chance 
of  escaping  injury.  Not  so  when  explosive  forces  instantly  prostrate 
everything  near  them,  as  in  the  instances  of  powder,  nitro-glycerine,  and 
other  chemicals  of  an  explosive  or  instantly  inflammable  nature."  This 
reason  is  so  cogent  that  nothing  could  be  added  which  would  increase  its 
force. 
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All  that  remainfl,  then,  is  to  inquire  whether  the  cireiimstances  of  the 
neighborhood  in  which  it  was  proposed  to  establish  the  magazine  in  ques- 
tion are  such  as  to  bring  it  within  the  rule.  Let  us  remember  that  it  is  a 
new  erection  which  is  asked  to  be  enjoined,  not  the  continuance  of  an  old 
one.  Actual  irreparable  damages,  actual  depreciation  of  property,  of  course, 
does  not  exist.  It  is  the  prevention  of  these  consequences  which  is  the 
object  of  the  process.  Perhaps  the  immediate  neighborhood  is  not  so 
densely  filled  up,  as  —  in  connection  with  the  evidence  in  the  case  of  the 
careful  construction  and  location  of  the  building  to  guard  i^inst  the  worst 
probable  consequences  of  an  explosion  —  would  justify  the  court  in  or- 
dering its  removal.  But,  as  we  have  shown,  this  is  not  the  case.  The 
neighborhood  is  not  thickly  settled,  but  it  is  fast  filling  up.  Land  is  in 
demand  for  small  buildings,  villas,  and  country  residences,  and  its  market 
value  before  this  structure  was  contemplated  was  at  a  high  figure.  It  is 
evident  that  it  must  sensibly  affect  that  value  and  the  growth  of  the  dis- 
trict.    This  might  not,  however,  be  sufficient  of  itself. 

The  borough  of  Sharpsburg  is  a  thriving  suburban  village  of  this  great 
western  metropolis,  where  already  many  persons  engaged  in  professional, 
mercantile,  or  manufacturing  business,  have  purchased  sites,  erected  houses, 
and  permanently  reside,  in  order  to  escape  from  the  smoke,  soot,  and  noise 
of  the  city.  The  distance  of  the  structure  complained  of  from  the  line  of 
the  borough  is  about  half  a  mile.  An  explosion  might  do  serious  injury, 
at  least  by  breaking  glass,  even  at  that  distance,  and  it  is  not  beyond  the 
reach  of  a  projectile.  It  is  all  futile  to  «it  down  and  calculate,  as  if  by  a 
mathematical  formtUa^  the  force,  size,  and  direction  of  such  a  projectile. 
The  natural  laws  which  govern  the  direction  of  such  forces  are  as  yet  un- 
discovered. It  must,  in  the  nature  of  things,  be  the  merest  conjecture. 
The  evidence  in  the  cause  in  regard  to  the  explosion  which  occurred  near 
Maysville,  Kentucky,  showed  this  very  clearly.  The  house  of  the  witness, 
Isaac  Swartzwelder,  was  situated  seven  eighths  of  a  mile  from  the  maga- 
zine. He  said :  ^^  The  explosion  bursted  every  window  and  door  of  my 
house  right  open ;  it  took  the  windows  right  out.  There  was  a  rock 
weighed  eighty  pounds ;  some  one  weighed  it  next  morning.  It  fell  right 
back  of  where  I  was  sleeping,  within  eighteen  inches  of  wnere  I  was  lay- 
ing." Another  witness  testified :  ^^  At  the  time  the  powder  house  in 
Brooklyn,  containing  eight  hundred  or  one  thousand  kegs  of  powder  — 
eighteen  to  twenty-tons  —  exploded,  it  broke  glass  at  Fly-market,  New 
York  city,  dear  across  the  Sound,  about  three  fourths  of  a  mile.'*  One  of 
the  complainants,  Mr.  Weir,  has  his  residence  within  five  hundred  and  ten 
feet  of  the  magazine,  and  there  are  several  other  residences  further  off, 
but  still  within  the  reach  of  the  consequences  of  an  explosion,  if  reliance 
is  to  be  placed  upon  such  facts  as  these.  Even  the  witnesses  for  the  de- 
fendant—  some  of  them  military  men  of  great  experience  and  sound 
judgment  —  admit  there  would  be  some  danger  from  an  explosion  if  it 
should  occur ;  but  they  consider  the  danger  as  very  slight,  and  that  the 
location  and  construction  of  the  building  are  well  calculated  to  guard 
against  the  worst  consequences.  But  besides  all  this  a  public  turnpike 
road  runs  very  near  the  building.  As  the  master  reports,  ^^  from  the 
centre  thereof  to  the  magazine  the  distance  is  one  hundred  and  fifteen 
feet,  or  ninety-five  feet  from  the  inner  edge."     It  is  peculiarly  exposed 
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to  danger,  for  the  magaane  is  constructed  in  a  ravine,  funnel-shaped, 
opening  oat  towards  the  road.  It  presents,  with  its  rocky  bed  and  sides, 
a  huge  mortar  aimed  directly  at  the  turnpike.  We  may  take  what  the 
master  reports  upon  this  subject :  ^*  Were  the  magazine  in  controversy  to 
explode  while  four  hundred  to  six  hundred  kegs  of  powder  were  stored  in 
it,  the  direct  effect  of  the  explosive  force  would  be  to  strike  the  walls  of 
the  excavation,  blowing  off  all  the  surface  and  loose  rock  down  to  the  solid 
slate  rock.  This  dirt,  rock,  Ac,  would  be  thrown  in  all  directions,  and,  if 
any  of  it  was  large  enough,  would  be  converted  into  projectiles  and  thrown 
a  considerable  distance  from  the  place  of  explosion,  and  might  do  con- 
siderable harm ;  but  the  main  force  of  the  explosion  would  be  directed 
towards  the  open  side  of  the  excavation  on  the  northwest  side  of  the 
magazine,  converting  the  excavation  and  ravine,  as  it  were,  into  a  large 
mortar,  blowing  all  before  it,  and  destroying  everything  that  might' be 
standing  on  the  turnpike,  or  on  the  opposite  hill-side,  within  the  focus  of 
the  mouth  of  the  ravine." 

We  have  come  to  the  conclusion,  then,  that  the  complainants  in  the  bill 
in  the  court  below  were  entitled  to  the  relief  for  which  they  prayed. 

Decree  reversed.  And  now  it  is  ordered  and  decreed  that  this  cause 
be  remitted  to  the  court  below,  with  direction  to  issue  an  injunction  con- 
formably to  the  prayer  of  the  bill  restraining  the  defendant,  Arthur  Kirk, 
from  maintaining  a  powder  house  or  powder  magazine  on  the  premises 
described  in  the  bill,  and  from  erecting  and  constructing  such  a  powder 
house  or  magazine  in  that  vicinity. 

Costs  of  the  appeal  to  be  paid  by  the  appellee. 

WiLLiAMB  and  Mebcub,  JJ.  dissented. 


COUBT  OF  EBBOB8  AND  APPEALS  OF  NEW  JERSEY. 

[June  Tbbm,  1873.] 

DIYOBCE.  —  FRAUD  AS    GROUKD   FOB.  —  BCCLESIASTICAIi  AND   BQUITT 
JTJBISDICTION.  —  CONCEALMENT  AND  WANT  OF  CHASTITY. 

GARRIS  V.  CAEEIS. 

AU  the  povfen  of  the  eecUsiastieal  eourU,  which  are  necessecrtf  far  the  protection  of 
cieil  rights,  and  which  have  not  been  lodged  eisewhere,  may  he  eooerdeed  in  thit 
country,  by  the  courts  of  chancery, 

Oourtt  of  chancery,  therefore,  Juxve  jurisdiction  to  annul  a  contract  of  marriage  cm 
the  ground  of  fraud. 

The  parties  were  married  ;  the  complainant,  the  husband,  supposing  from  her  acts 
and  otherwise  that  the  defendant,  the  wife,  was  at  the  time  of  the  marriage  vir- 
iuous.  Two  months  after  the  marriage  the  defendant  was  delivered  of  a  fuJOn 
grown  child.  Held:  that  the  want  of  chastity  and  concealment  avoided  the  con* 
sent^  and  constituted  a  fraud  upon  which  a  court  of  equity  would  declare  the  mar* 
riage  void  ah  initio,  Yanstckel,  J^  dissenting,  held  that  the  court  was  without 
jurisdiction, 

Thib  was  an  appeal  from  the  decision  of  the  chancellor  on  a  bill  filed 
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by  Solomon  Garris,  for  the  purpose  of  having  the  marriage  contmct,  exist- 
ing between  him  and  Bertha  Garris,  declared  null  and  void.  The  bill  set 
forth  that  the  said  Solomon  Garris  was  joined  in  wedlock  to  Bertha  Garris ; 
that  two  months  after  the  marriage  a  full-grown  child  was  bom  of  the 
said  Bertha  Garris ;  that  the  child  was  the  offspring  of  some  person  un* 
known  to  the  complainant,  and  that  the  complainant  had  had  no  inter- 
course with  the  said  defendant  until  the  marriage  ;  that  the  defendant  at 
the  time  of  her  marriage  to  the  complainant  concealed  her  pregnancy 
from  him  so  that  he  remained  in  ignorance  of  the  real  condition  of  the 
defendant  until  she  gave  birth  to  the  child.  The  bill  further  set  forth  that 
the  complainant  would  not  have  entered  into  the  said  marriage  contract 
had  he  known  that  the  defendant  was  with  child,  and  that  he  was  induced 
to  marry  her  on  the  belief  of  her  being  a  virtuous  woman,  &o. 

The  chancellor  dismissed  the  bill  on  the  ground  that  the  complainant 
was  not  entitled  to  tlie  relief  prayed  for,  tor  the  following  reasons  :  "  The 
bill  is  filed  for  a  decree  on  the  ground  of  ante-nuptial  incontinence,  and 
•  on  the  ground  that  two  months  after  marriage  she  was  delivered  of  a  full- 
grown  child,  gotten  by  some  one  besides  the  complainant,  and  concealed 
her  pr^nancy  fi*om  him." 

^^  Such  want  of  chastity  and  concealment  are  no  ground  for  divorce/* 
Sarmiel  KaHsch^  Esq.^  for  the  appellant,  argued  as  follows :  — 
Marriage  under  our  law  is  considered  in  no  other  light  than  as  a  civil 
contract.  1  Black  Gom.  p.  438.  We  find  in  it  all  the  ingredients  neces- 
sary to  constitute  a  valid  contract  —  parties,  consent,  subject  matter,  and 
consideration.  The  law,  however,  in  its  wisdom  exalted  the  marriage 
contract  a  grade  higher  than  other  civil  contracts  based  on- reasons  spring- 
ing from  public  policy.  The  distinction  which  exists  between  a  marriage 
contract  and  other  civil  contracts  arises  after  the  marriage  contract  is  con- 
summated. For  the  law,  having  a  peculiar  regard  for  the  social  welfare, 
guards  the  marriage  relation  with  peculiar  jealousy.  It  prevents  the 
parties  from  rescinding,  while  in  other  civil  contracts  no  such  restriction 
exists.  In  making,  however,  a  marriage  contract,  the  same  requisites 
necessary  to  constitute  a  valid  civil  contract  are  required ;  and  the  pecul- 
iarity of  the  contract  exists  in  the  fact  that  the  indissolubility  of  it  does 
not  attach  unless  all  the  previous  essential  elements  necessary  to  make  a 
valid  contract  are  fully  and  fairly  complied  with.  If  fraud  is  used  it  viti- 
ates it.  Now,  in  a  marriage  contract  we  have  parties,  the  male  and 
female  ;  consideration,  the  promise  for  promise  ;  subject  matter,  the  mar- 
riage and  consent. 

For  instance,  where  there  is  no  consent,  or  consent  is  obtained  by  fraud, 
and  all  the  other  elements  concur,  can  it  be  said  that  the  peculiar  status 
of  a  marriage  contract  attaches  ?  Gan  it  be  considered  a  valid  contract  of 
marriage  ?  Is  it  a  contract  at  all  ?  It  cannot  be  considered  a  valid  con- 
tract, for  its  most  essential  ingredient  is  lacking,  that  of  consent.  The 
contract  it  seems  would  be  void  ah  initio.  Now,  in  the  case  in  question, 
we  find  A,  an  inexperienced  man  of  twenty-one  ;  B  engages  his  affection 
and  he  consents  to  marry  her ;  B,  however,  is  pregnant,  which  fact  she 
adroitly  and  effectually  conceals  from  the  knowledge  of  A.  B  is  aware 
in  her  own  mind  that  if  she  discloses  the  fact  to  A  that  she  is  with  child 
by  G,  A  will  refuse  to  marry  her.     She  remains  perfectly  silent,  and  al- 
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lows  A  to  be  misled  and  to  defraud  himself.  A  believes  that  in  marry- 
ing  B  he  marries  a  chaste  and  virtuous  woman,  ajid  the  offspring  of  such 
marriage  eJuUl  be  of  his  oum  blood  and  not  tJiat  of  another.  A  married 
B,  and  two  months  after  marriage  she  gives  birth  to  a  child,  upon  which 
A  immediately  leaves  B.  It  is  now  contended  that  B  misled  A,  and  prac- 
tised fraud  on  him  by  concealing  her  pregnancy  ;  that  their  minds  never 
met,  because,  if  A  had  full  knowledge  of  the  facts  which  were  material, 
he  would  never  have  entered  into  a  marriage  contract  with  B.  So  skil* 
fill  was  the  defendant  in  her  manner  of  dressing,  that  even  persons  who 
were  at  the  head  of  large  families  did  not  detect  that  the  defendant  was 
with  child  (notwithstanding  their  daily  contact  with  her)  until  she  gave 
birth  to  one.  Although  she  made  no  express  representations  in  respect  to 
her  chastity,  she  did  bv  her  acts  and  manner  effectually  conceal  her  con* 
dition  from  the  complamant  for  the  purpose  of  ensnaring  him  into  a  mar- 
riage with  her.  It  is  settled  in  the  State  of  Massachusetts  that  express 
representations  are  not  necessary;  and  the.  court  held  there  as  follows: 
^'  In  order  to  sustain  a  petition  for  a  sentence  of  nullity  of  marriage  on 
the  ground  of  fraud  in  the  contnict,  that  the  woman  was  pregnant  by  an- 
other man  than  the  petitioner  at  the  date  of  the  marriage,  and  that  she 
fraudulently  induced  him  to  believe  she  was  chaste,  it  is  not  necessary  to 
prove  express  representations  by  the  woman  as  to  her  chastity.*'  See  9 
Allen,  140.  And  this  seems  to  be  the  general  rule.  The  withholding  of 
material  facts  which  ought  to  be  disclosed  in  other  contracts,  and  wUch 
would  have  prevented  the  contract  from  being  made,  and  thereby  one  of 
the  parties  to  the  contract  is  misled,  being  ignorant  of  such  facts,  such 
contract  no  doubt  would  be  set  aside  by  a  court  of  equity  on  the  ground 
of  fraud. 

^  Ajid  if  a  woman  be  with  child  by  a  stranger  and  her  intended  hus- 
band be  ignorant  thereof,  he  shall  have  a  divorce,  for  the  fraud  upon  him 
vitiates  the  contract."  13  Cal.  87.  And  all  the  cases  upon  this  topic 
show  that  where  a  woman  is  pregnant  by  a  stranger,  and  conceals  that 
fact  from  her  intended  husband,  and  he  marries  her  on  the  faith  that  she 
is  chaste  and  yirtuous,  and  able  to  comply  with  the  marital  obligation  and 
rights,  and  he  discovers  that  she  bears  in  her  womb  the  fruits  of  an  illicit 
intercourse,  courts  of  equity  will  annul  the  marrilEige  contract  on  the  ground 
of  fraud.  Bishop  on  Mar.  and  Div.  19,  sec.  105  ;  Reynolds  v.  Reynolds^ 
3  Allen,  605,  606,  and  607  ;  Wright  (Ohio)  1,  630 ;  ScoU  v.  Shufeldt,  6 
Paige  Ch.  43  ;  9  Allen,  140. 

The  present  case  is  one  of  far  greater  strength  than  those  in  which 
courts  of  equity  have  interfered.  The  testimony  shows  a  clear  case  of  de- 
liberate fraud  on  the  part  of  the  defendant.  It  is  apparent  from  a  careful 
perusal  of  all  the  cases  above  cited,  that  the  powers  of  a  court  of  equity 
were  not  invoked  for  the  purpose  of  granting  divorces  for  mere  ante-nup* 
tial  incontinence  or  pregnancy,  but  upon  the  ground  of  fraud,  by  con- 
cealing the  pregnancy  from  the  knowledge  of  the  complainant. 

Courts  of  equity  have  unlimited  jurisdiction  over  cases  of  fraud,  and 
their  power  in  that  respect  is  not  questioned.  Although  there  is  no  stat- 
utory power  given  to  the  chancellor  to  grant  divorces  for  any  other  causes 
except  those  specified  in  the  statute,  there  is  no  restriction,  nor  ever  has 
been,  on  the  power  of  the  chancellor  to  vacate  contracts  fraudulently 
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made.  And  whether  a  marriage  or  other  ctyil  contract,  courts  of  equity 
have  full  power  to  set  it  aside.  In  New  Jersey,  in  the  case  of  McOlurg 
V.  Terry ^  6  C.  E.  Green,  229,  the  chancellor  says :  **  In  the  State  of  New 
York,  Chancellor  Kent  and  Chancellor  Sandford  both  held  with  statutes 
nsore  restricted  than  that  of  New  Jersey,  that  the  power  of  declaring  mar- 
riages void  for  fraud  or  force  was  vested  in  the  court  of  chancery.  See 
Aymar  v.  Roff^  3  John.  Ch.  49;  Wtghtman  v.  Wightman^  4  Johns.  Ch. 
843 ;  Ferial  v.  0-qjon^  Hopk.  478.  And  the  supreme  court  of  the  State 
of  Vermont,  in  Clark  v.  Fields  13  Vermont,  460,  on  appeal  from  chan- 
cery, in  a  well  considered  opinion  delivered  by  Chief  Justice  Williams, 
held  that  the  court  of  chancery  of  that  State  had  the  power,  without  any 
direct  delegation  of  it  for  that  purpose,  to  declare  a  marriage  produced  by 
fraud  and  force  to  be  void.  I  am  satisfied  that  this  court  has  the  power, 
and  this  is  the  proper  case  te  declare  the  marriage  a  nullity.'* 

The  opinion  of  the  court  was  delivered  by 

Bbdle,  J.  The  object  of  this  bill  is  to  annul  a  marriage  between  these 
parties  on  the  ground  of  f  raud. 

The  case  shows  that  they  were  married  November  12,  1871,  and  that 
about  two  and  a  half  months  after  the  marriage  the  wife  was  delivered  of 
a  full-grown  child  of  which  the  husband  was  not  the  father ;  also  that  he 
had  no  knowledge  or  information  that  she  was  with  child  till  its  birth ; 
also  that  he  had  not  any  connection  with  her  previous  to  the  marriage ; 
and  that  by  reason  of  her  artifice  in  her  mode  of  dress  and  conduct,  he,  a 
very  young  man,  was  deceived  and  defrauded  as  to  her  condition.  The 
testimony  of  the  complainant  is  sufficiently  supported  to  justify  these 
conclusions. 

The  opmplainant  left  his  wife  as  soon  as  her  condition  was  discovered. 
A  decree  was  refused  for  the  reason  *^  that  such  want  of  chastity  and  con- 
cealment are  no  grounds  of  divorce,"  — the  case  having  been  likened  by 
the  chancellor,  as  it  seems  to  me,  to  one  merely  of  ante-nuptial  incon- 
tinence. Ante-nuptial  incontinence  is,  undoubtedly,  insufficient  to  annul 
a  marriage ;  but  this  case  goes  further  than  that,  and  rests  not  only  there, 
but  upon  the  fact  of  pregnancy  and  a  fraudulent  concealment  at  die  time 
of  the  marriage. 

Has  the  court  of  chancery,  then,  for  this  cause,  jurisdiction  to  annul 
the  marriage? 

I  am  not  aware  of  any  case  in  this  State  that  will  throw  any  light  on 
that  question,  and  the  reason  is,  that  previous  to  the  present  constitution 
the  marriage  relation  was  dissolved  by  the  legislature  when  causes  ex- 
isted outside  of  those  mentioned  in  tne  statute.  Since  the  adoption  of 
the  constitution  of  1844,  providing  that  ^^  no  divorce  shall  be  granted  by 
the  legislature,"  the  question  has  become  important  whether  the  court  of 
chancery  of  this  State  has  any  jurisdiction  to  declare  a  marriage  void,  or 
to  dissolve  it  for  causes  antecedent  to  it ;  except  the  two  mentioned  in  the 
statute,  which  are  where  another  husband  or  wife  is  living  at  the  time  of 
the  second  marriage,  and,  also,  where  the  parties  are  withm  the  prohibited 
degrees. 

If  the  jurisdiction  of  the  court  is  purely  statutory,  then  there  is  no 
power  in  this  State  to  declare  the  marriage  of  a  lunatic,  idiot,  or  infant  of 
want  of  age,  voifl.    Sudi  a  marriage,  it  is  true,  might  be  treated  collator- 
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ally  as  void ;  but,  without  the  power  stated,  the  oeremony  that  may  have 
been  performed  in  such  a  case  could  not  be  set  aside  by  direct  judicial 
action.  And  so  in  case  of  consent  extorted  by  duress,  where  there  may 
be  a  color  of  marriage,  yet  lacking  the  element  of  consent  which  is  neces- 
saFy  in  every  marriage.  Cases  of  this  character  necessarily  call  for  the 
existence  of  an  adequate  jurisdiction  in  every  well  organized  and  enlight- 
ened government,  and  it  can  hardly  be  supposed  that  our  existing  sys- 
tem of  courts  is  impotent  to  furnish  it.  The  doubt  arises  from  the  fact 
that  no  such  jurisdiction  was  exercised  by  the  English  court  of  chancery, 
and  that  it  was  exercised  by  the  ecclesiastical  courts  alone.  Practically 
speaking,  therefore,  that  jurisdiction  was  exclusive  of  the  court  of  chan- 
cery, and,  for  that  reason,  there  is  a  want  of  adjudication  as  to  the  dor- 
mant powers  of  this  latter  court.  The  report  of  an  anonymous  case  in 
second  Shower  (case  269),  shows  that  during  the  times  of  the  English 
Revolution  they  sued  for  alimonv  in  chancery.  Alimony  was  peculiarly  a 
subject  of  ecclesiastical  jurisdiction.  The  language  of  the  report  is  this : 
^^  In  the  late  times  they  sued  for  alimony  in  chancery,  ana  the  judges 
were  then  of  opinion  that  there  being  no  spiritual  courts  nor  civil  law  the 
chancery  had  the  jurisdiction  in  those  days;  but  now  we  have  courts 
Christian  the  chancery  will  allow  of  demurrers  for  such  bills  for  alimony.'* 
This  would  seem  to  indicate  that  there  were  latent  powers  in  that  court 
not  exercised,  by  reason  of  the  existence  of  other  courts  peculiarly  adapted 
to  those  matters.  And  in  South  Carolina  the  court  of  chancery  without 
the  aid  of  a  statute  assumed  jurisdiction  upon  the  same  subject.  Jelineau 
y.  Jeliruau^  2  Des.  45. 

This  shows  the  adaptability  of  that  court  to  supply  a  remedy  within 
the  scope  of  its  general  jurisdiction  where  none  is  otherwise  provided. 
The  late  chancellor  in  the  case  of  McClurg  v.  Terry ^  6  C.  E.  Green,  226, 
believed  from  the  nature  of  the  court  of  chancery  and  the  present  char- 
acter of  our  constitution  and  of  the  courts  established  under  it,  that  the 
power  must  necessarily  exidt  to  declare  a  ceremony  of  marriage  void, 
where  neither  party  in  earnest  consented  to  it ;  and  accordingly  declared 
the  same  a  nullity.  That  case  holds  the  existence  of  such  a  jurisdiction 
apart  from  the  statute.  To  my  mind  that  decision  is  formed  in  sound 
law,  and  the  principle  of  it  would  undoubtedly  include  all  the  cases  of  lu- 
nacy, idiocy,  and  duress  already  instanced.  The  following  cases  recognize 
sach  a  jurisdiction  as  inherent  in  a  court  of  equity :  Wiffhtman  v.  Wight^ 
man^  4  Johns.  Ch.  348 ;  Ferlat  v.  Gcjon^  Hopk.  478 ;  Aymar  v.  Boff^  3 
Johns.  Ch.  49 ;  Clark  v.  Field,  13  Vt,  460. 

The  effect  of  lunacy,  idiocy,  infancy,  and  frauds  upon  contracts,  and 
declaring  void  the  same  when  so  affected,  are  well  settled  matters  of  equity 
jurisdiction,  and  unless  there  is  something  so  peculiar  in  the  marriage  con- 
tract as  to  except  it  from  the  scope  of  such  jurisdiction,  there  is  no  reason 
why  it  should  not  be  exercised.  Marriage  is  regarded  in  our  law,  although 
peculiar  in  its  nature,  and  subject  to  many  considerations  of  public  policy, 
and  having  much  of  religious  sanction  about  it,  as  a  civil  contract.  Under 
our  politi<skl  system  it  can  only  be  looked  at  in  its  civil  aspect.  As  a  civil 
contract,  the  common  law  holds,  among  other  essentials,  that  consent  is 
necessary  to  its  validity,  and  there  is  no  difference  in  that  respect  whether 
the  adjudication  is  made  by  the  ecclesiastical  courts  or  the  courts  of  com- 
mon law,  in  England. 
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In  England,  the  ecclesiastical  courts  were  a  part  of  the  religious  estab- 
lishment of  the  government,  and  had  jurisdiction  oyer  the  marriage  rela- 
tion as  well  in  reference  to  the  mere  civil  or  common  law  features  of  it  as 
its  religious.  Such  a  religious  establishment  being  inimical  to  our  institu- 
tions, the  policy  of  our  laws  has  been  to  distribute  among  the  common  law 
and  equity  courts,  or  special  tribunals  adopted  or  constituted  for  the  pur- 
pose, as  in  the  case  of  the  prerogative  and  orphans'  courts,  all  the  powers 
of  the  ecclesiastical  courts  which  are  necessary  and  proper  for  the  protec- 
tion and  enforcement  of  civil  rights.  Whenever,  then,  it  is  necessary  to 
secure  a  civil  right  or  to  be  redressed  for  civil  wrongs,  we  tiaturally  expect 
the  proper  jurisdiction  to  be  found  amongst  the  existing  courts,  even  if 
those  rights  or  wrongs  were  subjects  of  ecclesiastical  jurisdiction.  The 
mere  fact  that  the  marriage  relation  was  always  annulled  in  England  by 
the  courts  Christian,  apart  from  an  act  of  parliament,  ought  not  in  itseli, 
when  the  case  is  not  canonical  merely,  but  founded  on  a  common  law  right, 
to  be  sufficient  to  exclude  judicial  action  where  no  such  court  exists,  when 
an  appropriate  jurisdiction  is  found  in  another  tribunal. 

Our  constitution  was  framed  on  the  idea  that  the  legislative,  executive, 
and  judicial  departments  of  the  government  should  be  entirely  distinct, 
and  that  all  Judicial  power  should  be  vested  m  the  then  existing  courts 
and  such  inferior  courts  as  might  be  afterwards  established. 

The  dissolution  of  the  marriage  contract  for  antecedent  causes  was  by 
judicial  action  ;  the  aid  of  parliament  being  sought  only  to  dissolve  for 
causes  subsequent  to  the  marriage,  and  then,  as  a  rule,  only  after  the  eccle- 
siastical courts  hi\d  separated  the  parties  a  menaa  et  thoro.  Those  courts 
had  no  power  to  dissolve  for  subsequent  causes,  not  even  adultery,  but  for 
antecedent  causes  they  could  annul  the  marriage.  Such  action  was  purely 
judiciah  So  far,  then,  as  that  was  based  upon  causes  affecting  the  essen- 
tials of  the  marriage,  as  recognized  by  the  English  common  law  and  di- 
vested of  mere  canonical  considerations,  to  that  extent  the  jurisdiction  of 
those  courts  should  be  regarded  as  lodged  in  our  court  of  chancery  under 
its  appropriate  powers  where  the  subjects  are  fitting.  This  view  I  think 
must  necessarily  result  from  the  character  of  our  constitution,  for  in  its 
yery  framework  there  seems  to  be  a  necessary  implication,  that  when  the 
legislature  was  prohibited  from  granting  a  divorce  and  no  substituted 
jurisdiction  specially  provided,  that  the  existing  tribunals  were  sufficient 
to  secure  the  integrity  of  the  marriage  contract. 

It  may  be  said  that  the  structure  of  part  of  our  act  of  divorce  is  such  as 
to  give  encouragement  to  the  idea  that  the  jurisdiction  of  the  court  of 
chancery  in  the  respect  in  question  was  purely  statutory,  for  the  first 
section  provides  that  "the  court  of  chancery  shall  have  jurisdiction  of 
all  causes  of  divorce  and  of  alimony  or  maintenance,  by  this  bill  directed 
and  allowed."     The  original  act 'was  passed  in  1794,  and  I  suppose  that 

Erevious  to  that  time  the  legislature,  both  colonial  and  state,  did  the  whole 
usiness  of  divorcing.  But  that  is  not  conclusive  on  the  question  before 
us,  for  no  judicial  tribunal  in  England  could  divorce  absolutely  for  causes 
subsequent  to  the  marriage,  and  without  legislation  our  court  of  chancery 
clearly  had  no  such  power. 

So  far  then  as  adultery  and  desertion  are  concerned,  our  act  was  an 
enabling  act.     That  consideration  alone  would  explain  the  use  of  the 
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general  language  stated,  although  some  causes  of  divorce  are  mentioned 
upon  \7hich  the  court  might  perhaps  act  without  it. 

The  jurisdiction  sought  in  this  case  is  to  annul  for  fraud,  for  fraud  in 
the  consent,  and  is  akin  to  that  in  a  case  of  lunacy,  idiocy,  or  infancy,  for 
these  latter  all  have  to  do  with  the  consent. 

Fraud  is  a  well  recognized  subjex;t  of  equity  jurisdiction :  the  cause, 
speaking  generally,  is  appropriate  to  an  equity  tribunal.  The  character  of 
the  i-ehef  sought  is  the  annulling  of  the  contract,  and  that,  also,  is  a 
settled  equity  power ;  and  unless  the  actions  of  the  court  of  chancery  can 
be  invok^  upon  the  contract  itself  where  consent  is  wanting,  whether  for 
idiocy,  lunacy,  want  of  age,  or  fraud,  the  strange  result  would  follow  that 
such  contracts  could  only  be  attacked  collaterally,  and  no  way  provided 
among  «an  enlightened  people  to  relieve  from  the  embarrassment  and  mis- 
chiefs of  the  illegal  contract  by  blotting  it  out.  Speaking  generally,  then, 
the  j  urisdiction  of  our  court  of  chancery  to  annul  fraudulent  contracts  is  suf- 
ficient to  include  the  contract  of  marriage,  and,  although  a  new  application 
of  it,  I  see  nothing  in  the  nature  of  the  marriage  relation  as  viewed  by  our 
law  to  prevent  its  exercise.  The  absence  of  ecclesiastical  courts,  and  the 
existence  in  the  court  of  chancery  of  the  general  jurisdiction  stated,  and 
no  provision  in  the  constitution  for  a  different  tribunal,  and  consent  being 
a  common  law  essential  to  the  marriage  contract,  all  show  that  that  juris- 
diction must  embrace  the  right  to  annul  such  a  contract  for  a  sufficient 
fraud.  Apart  from  the  implication  in  our  constitution  and  our  system  of 
courts,  such  is  the  opinion,  in  result,  of  learned  writers,  and  is  in  accord- 
ance with  respectable  adjudication  made  without  the  aid  of  any  statute 
conferring  jurisdiction.  2  Kent,  76,  77  ;  Reeves  Domestic  Relations,  207  ; 
Whitman  v.  Whitman ;  Ferlat  v.  Gojon  ;  Clark  v.  Fields  already  cited. 
No  satisfactory  light  can  be  gathered  on  this  subject  from  the  history  of 
acts  in  some  states,  in  terms  giving  jurisdiction  for  fraud.  Some  of  them 
may  have  been  passed  to  quiet  doubts  upon  the  question,  and  some  under 
the  legislative  belief  of  their  necessity.  But  however  that  may  be,  it  is  a 
new  question  in  this  State  which  must  be  met  on  principle  and  decided 
accordingly. 

The  remaining  part  of  the  question  under  consideration  is  in  reference 
to  the  sufficiency  of  the  fraud.  This  is  a  delicate  question,  for  the  relation 
ia  peculiar,  and  not  like  other  contracts,  which  may  be  dissolved  by  the 
mere  act  of  the  parties.  Most  serious  considerations  of  public  policy  and 
good  morals  affect  it,  and  demand  that  it  should  be  indissoluble  except  for 
thegravest  causes. 

The  mere  presence  of  fraud  in  the  contract  is  not  sufficient  to  dissolve  it. 
The  fraud  must  exist  alone  in  the  common  law  essentials  of  it,  and  then 
not  to  have  the  effect  of  avoiding  it  against  sound  considerations  of  pub- 
lic policy.  As  already  stated,  ante-nuptial  incontinence  though  fraud- 
ulent, is  not  sufficient.  Neither  is  the  mere  mistake  of  the  husband  as 
to  the  paternity  of  a  child  born  after  marriage,  but  begotten  before,  by 
another,  where  he  himself  had  been  guilty  of  criminal  lewdness  towards 
his  wife  before  marrii^e,  sufficient.  Neither  are  false  representations  in 
r^ard  to  family  fortune  or  external  condition  sufficient.  In  granting  re- 
lief, courts  should  always  be  careful  that  no  violence  is  done  to  the  nature 
of  the  relation  and  to  sound  morals.    It  must  be  extraordinary  fraud  alone 
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that  will  justify  an  avoidance  of  the  bond.  The  fraud  charged  in  this 
case  is  extraordinary,  peculiar,  and  of  the  meet  flagrant  character,  en- 
tering into  the  very  essence  of  the  contract,  and,  if  allowed  to  succeed, 
either  compelling  the  husband  to  disown  the  child  for  his  own  protection, 
or  imposing  upon  him  the  necessity  of  recc^izing  and  maintaining  the 
fruit  of  his  wife's  defilement  by  another,  and  having  it  partake  of  his  in- 
heritance. In  either  event  shame  and  entire  alienation  are  the  inevitable 
consequences.  Surely  there  can  be  no  good  policy  in  such  action  as  will 
either  compel  parties  to  live  together  under  those  circumstances,  having 
only  the  shadow  of  marriage ;  or  compel  them,  as  would  be  more  likely,  to 
live  totally  separated,  a  continual  annoyance  to  each  other  and  a  source 
of  the  greatest  unhappiness.  If  the  contract  is  repudiated  as  soon  as  the 
fraud  is  discovered  so  that  there  is  no  acquiescence  in  it,  good  morals  and 
the  protection  of  the  integrity  of  the  marriage  relation  require  that  an 
innocent  man  should  be  relieved  from  so  great  a  fraud. 

The  general  principle  of  the  law  is  that  fraud  in  a  material  part  vitiates 
a  contract,  and  the  very  reason  why  it  does  not  apply  with  full  force  to  the 
marriage  contract  is  that  marriage  is  8ui  generis  in  many  respects,  and  should 
not  be  vitiated  even  if  fraudulent  when  against  ^^  good  policy,  sound  morality, 
and  the  peculiar  nature  of  the  relation.  To  be  free  from  that  restriction, 
the  fraud  must  be  of  an  extreme  kind  and  an  essential  part  of  the  contract. 
In  addition  to  the  considerations  stated,  the  character  of  the  fraud  in  this 
case,  and  its  effect  upon  the  contract,  are  well  described  by  Bigelow,  C.  J., 
in  an  analogous  case  in  Reynolds  v.  Reynolds^  3  Allen,  609.  That  jurist, 
after  remarking  upon  the  insufficiency  of  mere  incontinence  before  marriage 
to  declare  it  void  and  why,  says :  ^^  But  a  very  different  question  arises 
where,  as  in  the  case  at  bar,  a  marriage  is  contracted  and  consummated 
on  the  faith  of  a  representation  that  the  woman  is  chaste  and  virtuous, 
and  it  is  afterwards  ascertained,  not  only  that  this  statement  was  false, 
but  that  she  was  at  the  time  of  making  it,  and  when  she  entered  into  the 
marriage  relation,  pregnant  with  child  by  a  man  other  than  her  husband. 
The  material  distinction  between  such  a  case  and  a  misrepresentation  as 
to  the  previous  chastity  of  a  woman,  is  obvious  and  palpable.  The  latter 
relates  only  to  her  conduct  and  character  prior  to  the  contract,  while  the 
former  touches  directly  her  actual  present  condition  and  her  fitness  to  ex- 
ecute the  marriage  contract  and  take  on  herself  the  duties  of  a  chaste  and 
faithful  wife.  It  is  not  going  too  far  to  say  that  a  woman  who  has  not 
only  submitted  to  the  embraces  of  another  man,  but  who  also  bears  in  her 
womb  the  fruit  of  such  illicit  intercourse,  has  during  the  period  of  her 
gestation  incapacitated  herself  from  making  and  executing  a  valid  contract 
of  marriage  with  a  man  who  takes  her  as  his  wife  in  ignorancQ  of  her  con- 
dition, and  in  the  faith  of  representations  that  she  is  chaste  and  virtuous. 
In  such  a  case,  the  concealment  and  false  statement  go  directly  to  the 
essentials  of  the  marriage  contract,  and  operate  as  a  fraud  of  the  grossest 
character  on  him  with  whom  she  enters  into  that  relation.  One  of  the 
leading  and  most  important  objects  of  the  institution  of  marriage  under 
our  laws  is  the  procreation  of  children  who  shall  with  certainty  be  known 
by  their  parents  as  the  pure  offspring  of  their  union.  A  husband  has  a 
right  to  require  that  his  wife  shall  not  bear  to  his  bed  aliens  to  his  board 
and  lineage.     This  is  implied  in  the  very  nature  of  the  contract  of  mar- 
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ris^.  Therefore,  a  woman  who  is  incapable  of  bearing  a  child  to  her 
husband  at  the  time  of  her  marriage,  by  reason  of  her  pregnancy  by 
another  man,  is  unable  to  perform  an  important  part  of  the  contract  into 
which  she  enters,  and  any  representation  which  leads  to  the  belief  that 
she  is  in  a  marriageable  condition  is  a  false  statement  of  a  fact  material 
to  this  contract,  and  on  well  settled  principles  affords  good  ground  for  set- 
ting it  aside  and  declaring  the  marriage  void." 

I  have  quoted  this  at  length  because  it  is  the  judgment  of  a  highly 
respectable  court  on  the  essential  character  of  the  fraud  and  what  should 
be  its  effect  on  the  marriage  relation.  When  that  case  was  decided  there 
existed  in  Massachusetts  a  statute  for  the  court  ^'  to  grant  a  divorce  where 
a  marriage  is  supposed  to  be  void^  or  the  validity  thereof  is  doubted,  on 
the  ground  of  fraud ;  '*  but  it  designated  no  particular  fraud  that  would  avoid 
the  contract,  and  left  it  to  the  court  to  determine  upon,  principle  the  kind. 
The  statute  has  reference  only  to  the  technical  jurisdiction,  assuming  in 
principle  that  fraud  would  avoid.  To  my  mind,  that  case  declares  the 
trae  doctrine,  and  the  opinion  shows  that  the  result  was  carefully  reached, 
and  with  proper  caution  against  the  encouragement  of  any  lax  notions  of 
the  marriage  tie.  No  danger  resulted  from  that  decision,  as  appears  from 
two  later  cases,  one  in  12  Allen,  26,  Fobs  v.  Foss^  in  which  a  decree  was 
refused  where  a  man  married  a  woman  with  whom  he  previously  had 
connection,  and  of  whose  pregnancy  he  was  aware,  he  bemg  assured  by 
her  that  the  child  was  his,  but  which  turned  out  to  be  another's ;  the 
other  in  97  Mass.  330,  Orehore  v.  Crehore^  where  the  husband  became 
acquainted  with  a  woman  and  soon  after  had  intercourse  with  her  before 
marriage,  when  she  stated  she  was  then  with  child,  but  the  next  morning 
on  being  told  that  he  would  not  marry  her  if  so,  she  said  it  was  only  non- 
sense, and  not  true.  He  married  her,  but  was  refused  relief  because  he 
had  knowledge  of  her  uncertainty  and  was  put  on  his  guard. 

The  same  principle  contained  in  Reynolds  v.  Reynolds  is  sustained  in  a 
case  in  13  Cal.  87,  Baker  v.  Baker^  opinion  by  Field,  J.,  afterwards  and 
now  justice  of  the  supreme  court  of  the  United  States.  That,  also,  was  an 
analogous  case  to  this.  There  was  also  a  statute  in  California  in  regard 
to  jurisdiction  for  fraud,  but  without  indicating  the  clfaracter.  In  this 
country  the  weight  of  adjudication  is  in  favor  of  dissolving  the  marriage 
for  fraud  like  this.  In  England  I  find  no  case  directly  in  point,  yet  the 
power  of  the  ecclesiastical  courts  to  annul  for  fraud  in  obtaining  consent 
is  well  settled,  as  will  be  seen  by  the  following  references  and  cases: 
Dalrymple  v.  JDalrymple^  2  Hagg,  Cons.  R.  104 ;  Sullivan  v.  Sullivan^  lb. 
246;  Portsmouth  v.  Portsmouth^  1  Hagg.  Eccl.  355 ;  Harford  v.  Morris^ 
2  Hagg.  Cons.  423 ;  Hull  v.  Hull,  15  Jur.  710  (5  E.  L.  &  E.  589). 

The  apparent  absence  of  direct  adjudication  on  the  point  may  perhaps 
be  accounted  for  by  the  meagre  character  of  the  reports  previous  to  1809, 
where  Phillimore's  Reports  commence  (Bishop  on  Marriage  and  Divorce, 
sec.  13).  At  any  rate  there  is  no  indication  in  the  text-books  against  it ; 
and  if  fraud  under  any  circumstances  where  the  forms  of  consent  have 
been  gone  through  is  to  be  allowed  as  a  ground  of  dissolution,  it  should 
upon  principle  be  in  this  case. 

There  ought  always  to  be  an  indisposition  in  every  court  to  weaken  the 
force  and  soundness  of  the  marriage   tie.     That  consideration  should 
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induce  great  carefulness,  but  should  not  deter  us  from  advancing  where 
principle  leads  us,  although  before  in  our  courts  the  objective  has  not  been 
attained. 

The  fraud  in  this  case  was  so  gross  and  far  reaching  as  to  avoid  the 
consent,  and  for  that  reason  the  marriage  must  be  declared  null  and  void 
ab  initio. 

The  decree  being  otherwise  is  reversed^  and  the  record  remitted  for  the 
chancellor  to  decree  according  to  this  opinion. 

Heversed  and  remanded. 

Vans  YOKEL,  J.,  dissenting.  The  parties  in  this  case  were  married  on 
the  twelfth  day  of  September,  1871,  and  in  the  following  January  the 
defendant  gave  birth  to  a  child. 

The  husband  filed  his  bill  for  a  divorce  on  the  ground  that  he  was  not 
the  father  of  the  child  and  did  not  know  at  the  time  of  the  marriage  that 
his  wife  was  pregnant.  The  chancellor  refused  the  divorce,  and  an  appeal 
was  taken  to  this  court. 

The  power  to  grant  divorces  in  this  State  is  lodged  exclusively  in  the 
court  of  chancery,  and  this  branch  of  its  jurisdiction  is  exercised  not  by 
reason  of  any  inherent  power  existing  in  the  court  over  this  subject  as  one 
of  its  several  equity  powers,  but  solely  by  virtue  of  express  legislative 
authority. 

The  act  of  1794  (Pat.  Laws,  143)  gave  to  the  court  of  chancery  juris- 
diction of  "  all  causes  of  divorce,"  but  added,  as  the  act  now  in  force  does, 
"  by  this  act  directed  and  allowed."  Nixon,  246,  title  Divorce  (3d  ed.  p. 
223).       - 

The  causes  of  divorce  from  the  bond  of  matrimony,  specified  in  the  act 
of  1794,  are :  1.  Where  the  parties  are  within  the  prohibited  degrees ; 
2.  Adultery ;  3.  Wilful  and  continued  desertion  for  seven  years ;  4. 
Where  either  of  the  parties  had  another  husband  or  wife  at  the  time  of 
the  marriage  ;  and,  lastly,  a  divorce  from  bed  and  board  for  extreme  cruelty. 

By  the  revision  of  1846,  the  chancery  powers  in  respect  to  the  grounds 
for  divorce  are  in  no  respect  amplified.  Unless,  therefore,  it  can  be  shown 
that  the  court  of  chancery  as  constituted  in  this  State  has  a  general  or 
limited  power  o^er  the  question  of  divorce  independent  of  any  statutory 
enactment,  the  appellant  is  remediless. 

Our  court  of  equity  has  the  same  jurisdiction  as  the  English  chancery, 
with  such  addition  as  is  made  to  it  by  positive  law.  In  England,  the 
court  of  chancery  never  extended  its  jurisdiction  to  the  subject  of  divorce, 
but  left  the  power  to  dissolve  the  marital  relation  to  be  administered  ex- 
clusively by  the  ecclesiastical  courts.  The  law  matrimonial,  so  far  as  it 
obtains  in  this  State,  must  lie  dormant  and  inoperative  until  some  court  is 
constituted  to  apply  it.  We  have  as  yet  no  judicature  possessing  the 
general  power  of  the  spiritual  courts  of  England  over  this  domestic  rela- 
tion. 

But  it  is  insisted  that  the  jurisdiction  of  equity  over  fraudulent  con- 
tracts is  sufficiently  comprehensive  to  include  the  contract  of  marriage.  I 
think  no  case  can  be  foimd  in  England  where  the  court  of  chancery  dis- 
solved the  marriage  contract,  and  that  here  to  act  outside  of  the  specified 
cases  would  be  not  only  a  clear  extension  of  equity  power,  but  would  be 
in  contravention  of  the  correct  interpretation  of  our  statute,  according  to 


February,  1874.]         THE  AMERICAN  LAW  TIMES  REPORTS.  51 

Veil.  L]  Cabbis  v.  Carbis.  [Na  2. 

the  correct  rule  of  statutory  construction,  as  well  the  divorce  act  of  1794, 
as  our  present  law,  must  be  held  to  limit  the  causes  of  separation  to 
those  enumerated,  and  not  to  enlarge  them. 

The  language  is  that  the  court  of  chancery  shall  have  jurisdiction  of  all 
causes  of  divorce  by  this  bill  directed  and  allowed.  Expre9»io  unius  ex- 
cluiio  alterius.  This  is  a  positive  rule  of  construction,  and  the  statute 
must  in  this  case  be  a  prohibition  to  us,  imless  it  can  be  shown  either  that 
at  the  time  of  its  adoption  it  was  the  settled  practice  of  the  court  of  chan- 
cery to  grant  divorces  in  cases  of  fraud,  or  that  the  power  to  grant  such 
divorces  was  fully  acknowledged. 

Neither  of  these  conditions  to  which  this  rule  of  interpretation  may 
yield  can  be  shown  to  exist.  From  the  passage  of  the  act  of  1794  to  the 
present  time  no  one  has  attempted  to  invoke  any  such  authority  as  is 
claimed  here.  This  fact  shows  the  settled  conviction  of  our  bar,  which 
has  always  been  learned  and  astute  in  pursuing  remedies  to  their  utmost 
limit. 

In  England,  the  court  of  chancery  never  exercised  any  power  over  this 
subject,  the  entire  control  over  it  being  in  the  spiritual  courts  until  the  act 
of  20  and  21  Vict.  c.  85,  which  went  into  operation  in  1858,  transferred  it 
to  a  new  court,  styled  *'  The  Court  for  Divorce  and  Matrimonial  Causes," 
and  no  case  can  be  found  in  this  country,  where,  in  the  absence  of  an  ex- 
press statute  authorizing  it,  a  divorce  in  the  proper  sense  of  that  term  has 
oeen  granted  for  fraud. 

The  cases  referred  to  do  not  establish  a  contrary  doctrine. 

In  Aymar  v.  Roff^  3  Johns.  Ch.  49,  where  the  marriage  was  performed 
by  an  infant  twelve  years  of  age,  in  jest,  Chancellor  Kent  did  not  declare 
it  null,  but  made  an  order  prohibiting  all  intercourse  between  the  parties. 
In  the  subsequent  case  of  Wightman  v.  Wightman^  4  Johns.  Ch.  343,  the 
same  learned  judge  declared  the  marriage  of  a  lunatic  null  and  void. 

The  cases  were  followed  by  Chancellor  Zabriskie  in  McClurg  v.  Terry ^ 
6  0.  £.  Green,  226,  in  which  a  marriage  ceremony  performed  in  jest  was 
declared  to  be  a  nullity. 

These  were  all  cases  of  a  pretended  marriage  contract,  not  voidable,  but 
absolutely  void.  In  neither  case  was  there  any  contract  at  all,  but  an  entire 
absence  of  the  consent  necessary  to  consummate  every  contract.  There 
was  no  marriage  to  be  dissolved,  nor  was  any  decree  of  dissolution  pro- 
nounced. The  divorce  power  was  not  invoked  or  exercised  in  these  cases, 
and  they  cannot  be  relied  upon  as  authority  to  dissolve  an  actually  exist- 
ing relation  for  some  cause  which  does  not  make  it  absolutely  void,  but 
merely  voidable. 

All  that  Chancellor  Zabriskie  says  in  McClurg  v.  Terry ^  and  all  he  in- 
tends to  say,  is,  that  where  the  contract  is  absolutely  void  by  reason  of 
fraud  or  force,  he  can  declare  it  null.  It  is  important  to  draw  sharply  the 
distinction  between  void  and  voidable  marriages.  "  A  marriage  is  void 
when  it  is  good  for  no  legal  purpose,  and  its  invalidity  may  be  maintained 
in  any  proceeding,  in  any  court,  between  any  parties,  whether  in  the  life- 
time or  after  the  death  of  the  supposed  husband  or  wife,  and  whether  the 
question  arises  directly  or  collaterally."     1  Bishop,  par.  105. 

In  these  cases,  either  party  could  marry  without  being  amenable  to  any 
penal  consequences,  before  proceeding  to  annul  the  prior  pretended  mar- 
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riage.  But  a  marriage  merely  voidable  is  good  for  all  purposes  until  it  is 
dissolved  by  a  competent  tribunal ;  and  if  either  party  should  die,  pend- 
ing the  suit  and  before  decree,  the  relation  would  be  indissoluble,  and  all 
the  property  rights  which  flow  from  it  could  be  maintained  by  the  sur- 
vivor. 

The  cases  referred  to  are  all  void  marriages,  and  equity,  under  its  inhe- 
rent power  over  fraud,  could  declare  that  there  had  never  been  ii  contract, 
as  well  as  it  could  declare  void  a  forged  deed  which  had  been  put  upon 
the  record,  without  at  all  encroaching  on  the  domain  of .  divorce.  In  the 
case  of  a  sham  marriage,  it  is  a  fraud  in  either. party  or  in  any  third  per- 
son to  set  it  up  as  valid  and  binding. 

If  A  by  personating  B  should  induce  a  clergyman  to  give  him  a  certifi- 
cate that  B  was  lawfully  joined  in  wedlock  to  C,  it  would  not  be  doubted 
that  our  court  of  chancery  could  pronounce  the  supposed  marriage  void 
without  arrogating  to  itsefi  the  divorce  power.  These  are  in  no  proper 
sense  decrees  of  divorce ;  they  are  merely  declaratory  that  a  marriage  in 
fact  has  never  had  existence,  and  consequently  there  can  be  no  such  thing 
as  a  divorce  in  such  case. 

In  Ferlat  v.  Oojon^  Hopk.  478,  where  the  marriage  was  procured  by 
abduction,  terror,  and  fraud.  Chancellor  Sandford,  on  petition  of  the  in- 
jured party,  declared  the  contract  to  be  utterly  null ;  but  he  evidently 
regarded  the  marriage  as  to  the  plaintiff  to  be  absolutely  void  and  not 
merely  voidable,  and  that  in  taking  cognizance  of  the  case  he  wajs  not  at 
all  exercising  the  power  of  divorce. 

In  the  subsequent  case  of  Burtis  v.  BurtiSy  reported  in  the  same  book, 
p.  657,  he  says :  "  In  the  case  of  Wtghtman  v.  Wightman^  one  of  the  par- 
ties was  a  lunatic  ;  and  in  the  recent  case  of  Ferlat  v.  Gojon^  the  mar- 
riage had  been  procured  by  an  atrocious  fraud.  These  marriages  were 
clearly  void,  and  this  court  pronounced  the  sentence  of  nullity.  If  these 
two  decrees  are  denominated  divorces,  they  did  not  arrogate  to  this  court 
any  general  power  of  divorce,  in  cases  not  prescribed  by  our  statute." 
And  m  this  opinion  Chancellor  Sandford  expressly  dissents  from  the  doc- 
trine of  Chancellor  Kent  in  Wightman  v.  Wightman^  that  the  power  over 
matrimonial  causes  is  necessarily  cast  upon  the  court  of  chancery,  because 
it  is  not  vested  in  any  other  tribunal.  If  this  were  so,  our  statute  would 
be  useless.  In  the  case  now  before  us,  the  marriage  is  not  void,  but  void- 
able. It  was  entered  into  by  parties  capable  of  contracting,  and  was  fully 
consummated  by  their  consent.  It  is  claimed  to  be  voidable  because  of 
the  fraudulent  concealment  of  a  fact.  No  decree  can  adjudge  it  to  be 
void  without  dissolving  an  existing  bond. 

The  New  York  cases  are  no  authority  for  the  claim  that  marriage,  void- 
able only  for  fraud,  can  be  declared  void  by  our  courts  of  chancery.  The 
distinction  is  clearly  stated  between  void  and  voidable  in  Perry  v.  Perry ^ 
2  Paige,  504,  where  the  court  say  that  in  cases  of  absolutely  void  mar- 
riages, for  all  substantial  purposes  of  justice,  the  courts  of  common  law 
and  equity  in  England  had  concurrent  jurisdiction  with  the  ecclesiastical 
courts,  and  that  the  court  of  chancery  and  courts  of  common  law  always 
exercised  the  power  to  declare  such  marriages  absolutely  void  even  in  a 
collateral  proceeding.  That  these  cases  were  not  intended  to  countenance 
the  doctrine  that  a  marriage  only  voidable  for  fraud  could  be  dissolved  by 
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the  court  of  chancery  is  manifest  by  the  case  of  Burtis  v.  Burtis^  before 
cited,  in  which  the  ground  relied  upon  waj9  impotency.  That  it  is  a  clear 
fraud  in  an  imbecile  to  enter  into  this  relation  no  one  will  doubt.  In  the 
case  in  3  Allen,  605,  the  Massachusetts  court  held  the  temporary  impo- 
tency of  the  woman  to  bear  children  to  her  husband,  by  reason  of  her 
pregnancy  by  another  at  the  time  of  the  marriage,  to  be  the  very  essence 
of  the  fraud. 

Yet  the  same  judge  who  decreed  the  contract  null  in  Ferlot  v.  Q-ojon 
refused  to  divorce  in  Burtis  v.  Burtis  for  impotency,  and  this  decision  is 
affirmed  in  Perry  v.  Perry ^  upon  the  distinct  ground  that  the  marriage 
was  not  Yoid  but  voidable. 

The  court  discriminated  between  the  two  cases  in  this  language :  ^^  The 
decision  of  Chancellor  Sandford  in  Burtis  v.  Burtis  is  entirely  consistent 
with  that  of  his  predecessor  in  Wightman  v.  Wightman,  In  one  case  the 
marriage  was  absolutely  void,  and  this  court  in  the  exercise  of  its  ordinary 
jurisdiction  had  a  right  to  remove  the  apparent  obstruction  to  the  wife's 
contracting  matrimony  with  any  other  person.  In  the  other  case  there 
was  a  good  marriage  de  facto^  and  the  court  very  properly  decided  that 
the  power  to  dissolve  such  a  marriage  did  not  exist  in  this  State,  except 
by  interference  of  the  legislature." 

The  cases  in  Massachusetts,  Califomia,  and  the  later  New  York  ca^es, 
and  the  cases  in  some  other  states,  are  under  a  statute  extending  the 
divorce  power  to  cases  of  fraud,  and  are,  therefore,  of  no  authority  here. 

....  The  insistment  is  that  the  court  of  chancery  shall  have  juris- 
diction not  only  of  all  causes  of  divorce  by  the  statute  specified,  but  of 
others  not  enumerated.  In  other  words,  that  the  statute  was  designed  to 
add  the  speci^ed  causes  of  divorce  to  the  causes  for  fraud  which  it  is 
claimed  equity  could  before  that  entertain.  Now  if  it  can  be  shown  that 
one  of  the  causes  specified  in  the  statute  is  fraud  of  a  particular  char- 
acter, it  must  be  held  to  exclude  every  other  kind  of  fraud.  Prior  mar- 
riage is  one  of  the  causes  named  in  the  statute,  and  that  it  is  a  fraud  of 
the  most  grievous  character  in  one  who  is  married  to  induce  another  to 
enter  into  that  relation  with  him,  will  be  admitted. 

The  fact,  therefore,  that  in  addition  to  causes  not  before  cognizable  in 
chancery  one  cause  for  fraud  is  specified  by  the  statute,  excludes  every 
other  kmd  of  fraud  but  the  one  mentioned. 

But  if  jurisdiction  is  assumed  on  the  ground  that  marriage  is  a  civil 
contract,  and  that  equity  has  inherent  jurisdiction  to  vacate  all  contracts 
for  fraud,  where  will  the  line  be  drawn  ?  The  power  to  annul  and  dis- 
solve this  contract  for  fraud  must  be  coextensive  with  the  power  over 
other  contracts,  in  analogy  to  which  this  power  is  claimed. 

Bishop  affirms  that  this  is  the  most  difficult  topic  of  the  entire  subject 
of  Mama^e  and  Divorce,  and  that  he  is  not  satisned  with  the  views  he  hajs 
taken  in  me  earlier  editions  of  his  Work.  In  his  last  edition  he  recasts 
his  former  chapter  on  this  subject,  and  lays  down  the  proposition,  that  in 
leason  whatever  of  fraud,  of  error,  or  duress  will  vitiate  any  other  contract 
Bhoold  ordinarily  be  received  as  sufficient  to  destroy  and  set  aside  this 
engagement,  whether  executed  or  executory,  viewed  as  a  thing  separate 
from  the  consummation  which  follows  ;  and  he  admits  his  inability  to  de- 
fine what  fraud,  in  kind  and  amount,  "should,  under  the  cases,  be  deemed 
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sufficient.     The  difficulty  is  inherent  in  the  nature  of  the  subject,  for  no 
court  can  accurately  define  what  fraud  is. 

There  may  be  a  variety  of  fraudulent  acts  coupled  with  circumstances 
of  conspiracy,  neither  of  which,  standing  alone,  would  have  the  required 
force,  but  which,  taken  together,  might  impel  the  judicial  mind  to  concede 
that  the  case  was  made  out.  Not  can  any  certain  guide  be  drawn  from 
adjudged  cases  in  the  ecclesiastical  courts. 

The  frauds  which  I  find  have  moved  the  spiritual  courts  to  grant  the 
separation  are  impotency,  a  prior  maniage,  and  error,  where  the  party, 
supposing  he  was  joined  to  one  person,  was  actually  united  to  another  and 
a  different  person ;  and  it  has  been  held  that  where  a  party  obtained  a 
divorce  in  the  spiritual  courts  by  fraudulently  persuading  the  court  to  be- 
lieve that  he  was  impotent,  and  subsequently  married  and  had  children  by 
the  second  wife,  such  second  marriage  \fould  be  dissolved  and  the  children 
declared  illegitimate.  Bishop,  par.  114,  note.  In  Bury^s  case^  5  Coke, 
98,  such  second  marriage  was  held  to  be  voidable  only,  and  to  be  good  for 
all  purposes  until  annulled  by  a  competent  tribunal. 

If  we  adopt  the  view  that  this  court  will  be  controlled  by  established 
precedents  in  the  ecclesiastical  courts,  not  only  must  we  divorce  for  impo- 
tency, for  mistake  as  to  identity  of  the  other  contrcicting  party,  and  for 
fraud  in  setting  up  and  obtaining  a  divorce  for  alleged  impotency  when  it 
did  not  exist,  but  this  case  must  fall  unless  it  can  be  shown  that  those 
courts  have  granted  a  divorce  for  the  specific  cause  here  relied  upon.  No 
such  case  I  think  can  be  found. 

If  the  limitation  is  claimed  to  be  in  public  policy,  the  two  obvious 
answers  are :  — 

First,  that  jurisdiction  cannot.be  founded  upon  the  fact  that  the  rule 
will  be  so  applied  as  to  promote  public  policy.  No  court  can  claim  an 
ungranted  power  because  it  will  be  wisely  used. 

Second,  that  this  would  be  a  Umitation  upon  the  exercise  of  the  power, 
and  not  upon  the  power  itself,  and  is  a  subject  upon  which  the  judge  of 
to-day  and  his  successor  had  a  right  to  differ.  This  doctrine,  stated  in 
plain  terms,  would  be  this :  that  wherever  a  circumstance  of  fraud  en- 
tered into  the  engagement,  which  in  the  discretion  of  the  court  should 
annul  the  relation,  the  divorce  would  be  declared  and  the  issue  bastard- 
ized.    This  opens  the  entire  field  of  fraud  to  this  topic  of  contention. 

There  is  another  difficulty  worthy  of  consideration  which  suggests  itself. 
The  statute  does  not  apply  to  these  cases  of  fraud,  and,  therefore,  resi- 
dence in  the  State  is  not  necessary  to  enable  suit  to  be  instituted.  Are 
our  courts  to  be  thrown  open  to  citizens  of  other  states  to  a^tate  the 
many  questions  which  must  arise  in  this  new  and  untried  field  of  liti- 
gation ? 

If  the  framer  of  our  statute  had  supposed  that  our  court  of  chancery 
had  any  such  extended  power  as  is  now  claimed  for  it,  he  would  undoubt- 
edly have  provided  for  this  difficulty.  It  is  an  imperfection  in  our  law 
that  it  does  not  provide  for  a  wrong  so  grievous  as  that  set  up  by  the  com- 
plainant in  this  bill,  but  it  belongs  to  the  legislature  and  not  to  this  court 
to  provide  the  remedy. 

There  is  another  obstacle  in  the  way  of  granting  this  divorce.  It  may 
well  be  doubted  whether  the  chancellor  was  satisfied  from  the  evidence 
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that  the  fact  relied  upon  for  the  divorce  was  proved  by  testimony  other 
than  that  of  the  complainant  himself.  If  he  had  refused  the  divorce  on 
this  account  I  should  be  unwilling  to  disturb  his  decree. 

I  am  of  the  opinion  that  we  have  no  power  to  grant  the  relief  prayed 
for,  and  that  the  decree  of  the  court  below  should  be  affirmed. 


SUPREME  COURT  OP  THE  UNITED  STATES. 

[October  Term,  1873.] 
llabiuty  op  executors  for  funds   invested   in    confederate 

BONDS. 

HORNy.  lockhart. 

An  executor  %$  persanally  lidtie  for  money  of  his  testator  invested  in  Confederate 
bonds,  even  if  such  investment  was  approved  by  a  court  having  charge  of  the 
settlement  of  the  estate, 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

Upon  the  accounts  presented  by  the  executor  of  the  probate  court  in 
Alabama,  for  settlement,  it  appears  that  he  received  moneys  from  the 
sales  of  property  belonging  to  the  estate  of  the  testator  amounting  to 
over  $7,000,  and  invested  the  same  in  bonds  of  the  Confederate  States. 
By  the  decree  of  the  probate  court  this  investment  was  approved,  and 
the  executor  was  directed  to  pay  the  legatees  their  respective  shares  in 
those  bonds.  Now,  the  question  is,  whether  this  disposition  of  the  mon- 
eys thus  received,  and  the  decree  of  the  court,  are  a  sufficient  answer  on 
the  part  of  the  executor  to  the  present  suit  of  the  legatees  to  compel  an 
accounting  and  payment  to  them  of  their  shares  of  those  funds. 

It  would  seem  that  there  could  be  but  one  answer  to  this  question. 
The  bonds  of  the  Confederate  States  were  issued  for  the  avowed  purpose 
of  raising  funds  to  prosecute  the  war  when  waged  by  them  against  the 
government  of  the  United  States.  The  investment  was,  therefore,  a 
direct  contribution  to  the  resources  of  the  Confederate  government ;  it 
was  an  act  giving  aid  and  comfort  to  the  enemies  of  the  United  States  ; 
and  the  invalidity  of  any  transaction  of  that  kind,  from  whatever  source 
originating,  ought  not  to  be  a  debatable  matter  in  the  courts  of  the 
United  States.  No  legislation  of  Alabama,  no  act  of  its  convention,  no 
judgment  of  its  tribunals,  and  no  decree  of  the  Confederate  government 
could  make  such  a  transaction  lawful. 

We  admit  that  the  acts  of  the  several  states  in  their  individual  capaci- 
ties, and  of  their  different  departments  of  government,  executive,  judicial, 
and  legislative,  during  the  war,  so  far  as  they  did  not  impair  or  tend  to 
impair  the  supremacy  of  the  national  authority,  or  the  just  rights  of 
citizens  under  the  Constitution,  are,  in  general,  to  be  treated  as  valid 
and  binding.    The  existence  of  a'  state  of  insurrection  and  war  did  not 
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loosen  the  bonds  of  society,  or  do  away  with  civil  goyemment,  or  the 
regular  administration  of  the  laws.  Order  was  to  be  preserved,  police 
regulations  maintained,  crime  prosecuted,  property  protected,  contracts 
enforced,  marriages  celebrated,  estates  settled,  and  the  transfer  and  de- 
scent of  property  regulated  precisely  as  in  time  of  peace.  No  one  that 
we  are  aware  of  seriously  questions  the  validity  of  judicial  or  legisla- 
tive acts  ii]L  the  insurrectionary  States  touching  these  and  kindred  subjects, 
where  they  were  not  hostile  m  their  purpose  or  mode  of  enforcement  to 
the  authority  of  the  national  government,  and  did  not  impair  the  rights 
of  citizens  under  the  Constitution.  The  validity  of  the  action  of  the 
probate  court  of  Alabama  in  the  present  case,  in  the  settlement  of  the 
accounts  of  the  executor,  we  do  not  question,  except  so  far  as  it  approves 
the  investment  of  funds  received  by  him  in  Confederate  bonds,  and  di- 
rects payment  to  the  legatees  of  their  distributive  shares  in  those  bonds. 
Its  action  in  this  respect  was  an  absolute  nullity,  and  can  afford  no  pro- 
tection to  the  executor  in  the  courts  of  the  United  States. 

The  act  of  Alabama,  which  the  executor  invokes  in  justification  of  the 
investment,  has  been  very  properly  pronounced  unconstitutional  by  the 
highest  tribunal  of  that  State  (^Houston  v.  Deloach^  43  Ala.  364  ;  Powell 
v.  Boon  ^  Booths  lb.  459),  and  the  attempt  of  its  legislature  to  release 
executors  and  trustees  from  accounting  for  assets  in  their  hands  invested 
in  a  similar  manner  rests  upon  no  firmer  foundation. 

Had  the  legatees  of  the  testator  voluntarily  accepted  the  bonds  in 
discharge  of  their  respective  legacies,  the  case  would  have  presented  a 
very  different  aspect  to  us.  Tne  estate  might  then  have  been  treated 
as  closed  and  settled,  but  such  is  not  the  fact.  The  bonds  were  never 
accepted  by  the  legatees,  nor  does  it  appear  that  the  executor  even  went 
so  far  as  to  offer  the  bonds  to  them. 

It  is  urged  by  counsel  for  at  least  a  modification  of  the  judgment  of 
the  circuit  court,  that  the  money  received  by  the  executor  was  in  Con- 
federate notes,  which  at  the  time  constituted  the  currency  of  the  Con- 
federate States.  It  does  not  appear,  however,  that  he  was  under  any 
compulsion  to  receive  the  notes.  The  estate  came  into  his  hands  in  Jan- 
uary, 1858,  and  no  explanation  is  given  for  his  delay  in  effecting  a  settle- 
ment until  the  war  became  flagrant.  And  even  then  he  was  not  bound 
to  part  with  the  title  to  the  property  in  his  hands  without  receiving  an 
equivalent  in  good  money,  or  such,  at  least,  as  the  legatees  were  willing 
to  accept.  Judgment  affirmed. 

SwAYNB,  Davis,  and  Strong,  JJ.,  dissented. 


UFB  INSURANCE.  —  RULE  AS  TO  ANSWERS  TOUCHING  FORMEB  HEALTH. 

MANHATTAN  LIFE  INS.  00.  v.  FEANOISOO. 

S  is  /or  the  jury  to  determine  what  is  meant  hy  the  term  diseasCy  as  used  in  the 
application  for  insurance.     Substantial  truth  is  oJone  required  in  the  answers  of 
the  assured. 

Mb.  Justice  Strong  delivered  the  opinion  of  the  court 
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The  principal  defence  set  up  at  the  trial  was,  that  in  the  application  for 
insurance  false  answers  had  been  given  to  the  questions  propounded  by 
the  defendants.  Those  questions  were,  in  substance,  whether  the  person 
whose  life  was  proposed  for  insurance  had  had  certain  diseases,  or,  during 
the  next  preceding  seven  years,  any  disease,  and  the  answers  given  were 
that  he  had  not.  It  was  in  reference  to  this  that  the  court  instructed  the 
jury  it  was  for  them  to  determine  from  the  evidence  whether  the  person 
whose  life  was  insured  had,  during  the  time  mentioned  in  the  questions 

Eropounded  on  making  the  application,  any  affliction  that  could  properly 
8  called  a  sickness  or  disease,  within  the  meaning  of  the  term  as  used, 
and  said,  **  For  example,  a  man  might  have  a  slight  cold  in  the  head,  or  a 
slight  headache,  that  in  no  way  seriously  affected  his  health  or  interfered 
with  his  usual  avocations,  and  might  be  forgotten  in  a  week  or  a  month, 
which  might  be  of  so  trifling  a  character  as  not  to  constitute  a  sickness  or 
a  disease  within  the  meaning  of  the  term  as  used,  and  which  the  party 
would  not  be  required  to  mention  in  answering  the  questions.  But  again, 
he  might  have  a  cold  or  a  headache  of  so  serious  a  character  as  to  be  a 
sickness  or  disease  within  the  meaning  of  those  terms  as  used,  which  it 
would  be  his  duty  to  mention,  and  a  failure  to  mention  which  would  make 
his  answer  false." 

There  is  no  just  ground  of  complaint  in  this  instruction,  either  considered 
abstractly,  or  in  its  application  to  the  evidence  in  the  case.  It  was,  in 
effect,  saying  that  substantial  truth  in  the  answer  was  what  was  required. 
If,  therefore,  the  defendants  have  been  injured  it  was  by  the  verdict  of  the 
jury  rather  than  by  any  error  of  the  court. 

The  JfAdgment  U  affirmed. 


SUPREME  COUBT  OF  PENNSYLVANIA. 

[January,  1874.] 

consteucnok  op  the  word  "to"  as  fixing  a  date. 

OONA  WANGO  PET.  REF.  00.  v.  CUNNINGHAM. 
The  word  "  to  "  held  to  be  inclusive — to  December  81,  held  to  include  December  81. 

The  opinion  of  the  court  was  delivered  by    . 

Agnew,  C.  J.  The  contract  in  this  case  was  for  the  sale  of  ^^one  thou- 
sand barrels  good  green  merchantable  crude  petroleum,  forty  gallons  to  the 
barrel,  gravity  forty  to  forty-six  degrees,  at  a  temperature  of  sixty  degrees 
Fahrenheit,  to  be  delivered,  buyer's  option,  at  any  time  from  this  date  to 
December  81,  1870,  in  bulk  cars,"  &o.  Does  the  expression  to  December 
31, 1870,  include  the  81st  day  ? 

This  question  cannot  be  decided  by  cases  which  interpret  dubious  expres- 
nons  in  law  or  rides  of  court,  in  oraer  to  preserve  rights  or  fulfil  special 
purposes.  What  we  are  concerned  with  here  is  in  ascertaining  the  mean- 
mg  of  the  parties  in  this  particular  contract.     The  preposition  to  is  prop- 
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erly  applicable  to  jplace  or  poritian^  while  till  or  until  properly  applies  to 
**  tune."  Yet  to  is  in  common  parlance,  and  sometimes  in  legal  phrase- 
oXogj^  applied  to  time.  It  has  also  various  significations  indicating  toward, 
to,  and  into.  In  regard  to  tune,  it  often  indicates  a  coming  or  passing  into 
a  day,  as  well  as  arrival  at  it.  Thus  it  is  said,  ^^  The  court  adjourned  from 
the  30th  to  the  Slst  of  December,"  or  "  from  the  first  to  the  thirty-first," 
or  ^^  from  day  to  day."  Now  in  each  instance  we  understand  that  the 
court  will  reassemble  on  the  last  day.  Whenever  the  expression  is  from 
day  to  day,  or  from  one  day  to  another,  we  always  understand  the  second 
day  to  be  included.  Again,  one  says,  ^^  I  have  to  the  Slst  to  do  a  thing  ;  " 
or  the  other  says,  *^  You  shall  have  to  the  Slst  to  do  it."  No  one  doubts 
the  party  can  do  the  thing  on  the  Slat.  Such  is  the  time  designated  for 
performance.  Another  expression  to  be  found  in  this  contract  affords  an 
illustration,  to  wit,  *'  Gravity  from  forty  to  forty-six  degrees."  It  cannot 
be  doubted  if  the  oil  be  of  a  gravity  of  either  forty  or  fortynrix  d^rees  it 
would  fill  the  contract.  Let  us  expand  the  lanmiage  of  this  writing  some- 
what. The  words  of  it  are,  "  To  be  delivered,  buyer's  option,  at  any  time 
from  this  date  to  December  Slst,  1870."  Then  read  it  thus,  the  seller 
saying,  ^^  I  will  deliver  to  you  one  thousand  barrels  of  oil  at  any  time  from 
this  date  to  December  Slst,  1870,  at  your  option."  Can  it  be  doubted 
that  when  the  seller  says,  "  I  will  deliver  at  your  option,"  the  buyer  may 
call  for  the  delivery  of  the  oil  on  the  Slst,  and  the  seller  would  be  bound 
to  deliver  it.  The  parties  did  not  refer  themselves  to  ^^  decided  cases," 
but  had  their  own  meaning,  which  was  that  the  limit  should  be  the  Slst 
day  of  December ; — that,  the  last  day  of  performance.  The  selection  of  the 
last  day  of  the  month  and  of  the  year  has  some  influence  in  fixing  that  as 
the  last  day  of  performance,  as  if  the  parties  had  said,  ^^  All  the  month  of 
December,  or  all  this  year."  January  1st  begins  a  new  period.  The  time 
is  necessarily  mutual,  so  that  if  the  buyer  may  demand  on  the  Slst,  the 
seller  may  deliver  on  the  Slst. 

The  fact  that  a  subsequent  contract  adds  th6  word  '^inclusive"  after  the 
Slst  of  December,  does  not  interpret  the  prior  contract,  which  is  without 
the  word  "  inclusive."  The  earlier  contract  must  stand  on  its  own  lan- 
guage. The  insertion  of  the  word  in  the  second  contract  may  have  been 
due  to  greater  precision,  or  greater  precaution  to  prevent  misconstruction, 
and  yet  they  may  mean  the  same  thing.  It  does  not  follow  because  the 
latter  is  expressly  "  inclusive,"  the  former  meant  to  be  "  exclusive."  We, 
therefore,  interpret  the  language  as  we  think  the  parties  intended,  to  wit, 
that  the  buyer  could  call  for  the  oil  in  the  year  1870,  and  before  the  1st  of 
January,  1871 ;  the  word  **  to  "  having  no  precise  and  definite  signification 
to  require  exclusion  of  the  last  day,  by  reason  of  its  plain  grammatical 
meaning. 

The  case  of  Cleveland  v.  Sterrett^  20  P.  F.  Smith,  204,  was  decided  in 
the  same  spirit  of  liberal  interpretation  to  reach  the  evident  intent  of  the 
parties. 

The  judgment  of  the  court  below  is  reversed,  and  judgment  is  now 
entered  for  the  plaintiff  on  the  case  stated,  for  the  sum  of  fourteen  hundred 
dollars,  with  interest  from  July  12th,  187S. 
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COURT  OP  APPEALS  OP  KBNTUOKT. 

PEINCIPAIi  AND  SURETY.  —  EFFECT  OP  PUBLICATION  OF  REPORTS  RE- 
QUIRED BY  NATIONAL  CURRENCY  ACT.  —  DEFALCATION  OF  CASHIER. 
—  ESTOPPEL. 

GRA  VES  y.  LEBANON  NATIONAL  BANK 

Held:  that  the  sureties  upon  the  bond  of  a  cashier  of  a  national  hank  were  not 
HaUe  to  the  directors  of  the  hank  for  losses  caused  by  the  defalcation  of  the  cashier^ 
where  the  sureties  were  misled  as  to  the  condition  and  management  of  the  hank  hy 
the  publication  of  reports  required  hy  the  national  currency  act,  and  the  bond 
was  entered  into  subsequent  to  and  the  defalcation  occurred  before  the  pubUcation 
of  the  reports. 

It  seems  that  the  publication  of  the  reports  after  the  sureties  had  entered  upon  the 
bond  did  not  estop  the  directors  to  allege  the  existence  of  facts  that  could  be  m- 
taUished  only  by  proving  the  falsity  of  the  reports. 

The  opinion  of  the  court  was  delivered  by 

Lindsay,  J.  The  Lebanon  National  Bank  organized  under  the  provi- 
sions of  the  act  of  Congress  of  June  3, 1864,  and  commenced  business  about 
the  3d  of  August,  1869,  when  Mitchell  was  selected  as  cashier,  and  was  im- 
mediately inducted  into  office.  Though  required  to  execute  bond  immedi- 
ately, the  bond,  for  reasons  not  explained,  was  not  delivered  until  the  first 
of  November  following.  In  June,  1870,  Mitchell  was  discovered  to  be  a 
defaulter  to  a  large  amount,  and  failing  to  make  good  the  losses  occasioned 
by  his  breach  oi  duty,  this  action  was  brought  to  recover  the  amount 
from  his  sureties.  The  defalcations  for  which  the  sureties  are  sought  to 
be  held  liable  are  alleged  to  have  occurred  between  the  14th  of  Septem- 
ber, 1869,  and  June  3,  1870.  The  court  below  adjudged  that  they  snould 
account  for  such  as  occurred  before  the  acceptance  oi  the  bond,  and  ren- 
dered judgment  against  them  for  $8,089. 

The  technical  defences  relied  on  are  not  noticed  further  than  that  the 
court  does  not  regard  it  as  essential  that  banking  institutions,  doing  busi- 
ness under  the  national  currency  act,  shall  signify  their  acceptance  of 
the  official  bonds  of  their  cashiers  by  a  written  memorandum  to  that 
effect,  entered  upon  the  journal  or  minute-book  by  their  directory.  The 
acceptance  of  the  bond  may  be  presumed  from  the  fact  that  after  it  has 
been  submitted  to  the  directory  for  approval,  it  is  retained  by  the.  bank, 
and  the  cashier  permitted  to  enter  upon,  or  continue  in,  the  discharge  of 
his  duties ;  and  that  it  was  presented  to  and  approved  by  the  directory 
may  be  established  by  oral  testimony.  12  Wheaton,  64 ;  3  Pickering, 
335 ;  2  Met.  (Mass.)  622 ;  1  Har.  &  G.  324,  and  Morse  on  Banking, 
228. 

The  first  business  transacted  by  the  bank,  after  its  organization,  was 
the  purchase  of  the  assets  of  the  banking  firm  of  Burton,  Mitchell  &  Co. 
Mitchell,  the  defaulting  cashier,  was  a  member  of  that  firm,  and  had  been 
acting  as  its  cashier.  The  National  Bank  accepted  from  Burton,  Mitchell 
&  Co.  bills  and  notes  represented  to  amount  to  about*$51,000,  but  which 
in  point  of  fact  amounted  to  only  about  $39,000.    This  discrepancy  was 
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the  result  of  embezzlements  by  Mitchell,  while  cashier  for  the  firm,  of 
which  embezzlements  Barton,  the  senior  member  of  the  firm,  and  after- 
ward a  director  of  the  National  Bank,  may  be  presumed  to  have  been 
ignorant.  The  directory  seems  to  have  relied  implicitly  upon  the  integ- 
rity of  Mitchell,  and  he  was  thereby  enabled  not  only  to  conceal  the 
frauds  practised  on  Burton,  Mitchell  &  Co.,  but  by  such  concealment  to 
commence  the  dischai^e  of  his  duties  as  cashier  of  the  National  Bank  by 
a  fraud  upon  it.  In  October,  1869,  the  banking  association,  pursuant  to 
the  provisions  of  section  34  of  the  national  currency  act,  and  the  amend- 
ment thereto  of  March  3,  1869,  made  a  report  to  the  comptroller  of  the 
currency,  and  on  the  23d  of  that  month  caused  it  to  be  published  in  the 
Lebanon  Clarion,  showing  in  detail  and  under  appropriate  heads  its  re- 
sourcea  and  liabilities  at  the  close  of  business,  October  9,  1869.  This 
report  was  sworn  to  by  Mitchell  and  certified  to  be  correct  by  three  mem- 
bers of  the  directory.  Similar  reports  were  made  and  published  in  the 
same  newspaper  touching  the  condition  of  the  association  on  the  22d  of 
January,  24th  of  May,  and  9th  of  June,  1870.  None  of  these  reports 
showed  embezzlements  by  the  cashier  or  any  other  officer,  or  in  the  least 
excited  suspicion,  but  on  the  contrary  tended  to  inspire  the  public  with 
confidence  in  the  prosperity  of  the  association,  and  in  the  integrity  of 
those  to  whom  its  business  afi^airs  were  committed. 

Appellants  plead  and  rely  upon  the  statements  thus  officially  promul- 
gated by  the  officers  of  the  bank,  as  constituting  an  estoppel  upon  it  to 
assert  against  them  claims  that  cannot  be  established  without  showing 
that  these  official  reports,  made  and  published  in  obedience  to  law,  were 
not  true.  The  court  is  inclined  to  the  opinion  that  they  cannot  claim  im- 
munity upon  account  of  any  report  made  after  they  became  the  sureties 
of  Mitchell.  The  reports  are  sworn  to  bv  him,  and  it  may  be  assumed, 
that  upon  his  representations,  and  upon  what  appeared  from  the  books  of 
the  association,  as  kept  by  him,  the  directors  were  induced  to  certify  to 
their  accuracy.  The  directors  may  have  been  negligent  in* the  discharge 
of  their  duties,  and  this  negligence  may  have  enabled  Mitchell  for  the 
time  to  misappropriate  the  funds  of  the  bank,  and  to  conceal  its  true  con- 
dition by  the  false  reports  made  to  the  comptroller  of  the  currency,  and 
by  false  entries  upon  the  books  of  the  bank ;  but  this  negligence  cannot 
avail  the  sureties  who  covenanted  that  their  principal  should  ''  well  and 
truly  perform  the  duties  "  of  his  position,  and  should  "  well  and  truly 
account  for  all  moneys  and  other  valuables  that  might  pass  through  his 
hands."  Their  covenant  is  unconditional,  and  no  failure  of  duty  on  the 
part  of  the  directors,  short  of  actual  fraud  or  bad  faith,  can  be  deemed 
sufficient  to  exonerate  them  from  its  performance.  The  exaction  of  the 
bond  implies  that  the  adsociation  was  not  willing  to  rely  alone  upon  the 
watchfulness  and  care  of  the  directory. 

There  is  a  question,  however,  arising  upon  the  facts  stated  in  the  plead- 
ings and  fully  sustained  by  the  proof,  the  decision  of  which  it  seems  must 
be  in  favor  of  the  sureties,  and  this  question  being  decided  in  their  favor, 
their  exoneration  from  liability  on  account  of  Mitchell's  misconduct  while 
acting  as  appellee's  cashier,  and  after  the  bond  was  delivered  and  ac- 
cepted, follows  as*  a  necessary  sequence.  There  is  no  principle  of  law 
better  settled  than  that  persons  proposing  to  become  sureties  to  a  corpo- 
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ration  for  the  good  conduct  and  fidelity  of  an  ofiScer  to  whose  coBtody  its 
moneys,  notes,  bills,  and  other  valaables  are  intrusted,  have  the  right  to 
be  treated  with  perfect  good  faith.  If  the  directors  are  aware  of  secret 
facts  materially  affecting  and  increasing  the  obligation  of  the  sureties, 
the  latter  are  entitled  to  have  these  facts  disclosed  to  them,  a  proper  op- 
portunity being  presented.  Morse  on  Banking,  206.  White  &  Tudor, 
in  their  note  to  the  case  of  Rees  v.  Berrington^  second  volume  Leading 
Cases  in  Equity,  360,  state  the  rules  as  follows :  "  Wherever,  therefore, 
there  is  any  misrepresentation  or  even  concealment  from  the  surety  of  any 
material  fact  which,  had  he  bieen  aware  of,  he  might  not  have  entered  into 
the  contract  of  suretyship,  it  will  thereby  be  rendered  invalid,  and  the 
surety  will  be  discharged  from  his  liabilities."  The  case  cited  fully  sus- 
tains the  principle  as  stated.  Mr.  Justice  Story  takes  even  broader 
ground :  ^^  Thus  if  a  party  taking  a  guarantee  from  a  surety  conceals 
from  him  facts  which  go  to  increase  his  risk,  and  suffers  him  to  enter 
into  the  contract  under  false  impressions  as  to  the  real  state  of  facts,  such 
concealment  will  amount  to  a  fraud,  because  the  party  is  bound  to  make 
the  disclosure  ;  and  the  omission  to  make  it  under  such  circumstances  is 
equivalent  to  an  affirmation  that  the  facts  do  not  exist."  1  Story's  £q. 
215. 

It  may  not  be  true  that  the  directors  of  the  Lebanon  Bank  had  actual 
knowledge  of  the  frauds  committed  by  Mitchell  while  cashier  of  Burton, 
Mifchell  &  Co.,  nor  of  the  false  entries  made  by  him  on  the  books  of  the 
institution  under  their  control,  in  order  to  conceal  those  frauds  ;  but  it  is 
true  that  either  with  or  without  examination,  they  published  reports  of  the 
affsdrs  of  the  institution,  the  nature,  if  not  the  necessary  effect  of  which  was 
to  mislead  the  public.  It  cannot  be  doubted  that  these  reports  reached  the 
eyes  of  appellants,  who  all  resided  in  or  near  Lebanon,  and  read  the  local 
paper  in  which  the  publications  were  made,  and  as  they  were  each  large 
stockholders  in  the  bank,  it  may  be  assumed  that  they  read  and  ex- 
amined at  all  events  the  first  official  statement  made  by  the  officers  of  that 
institution.  If  it  could  be  shown  that  the  directors  were  cognizant  of  the 
fraud  of  Mitchell,  committed  on  the  first  day  of  his  connection  with  the 
bank,  and  in  the  performance  of  his  duty  as  cashier,  and  that  they  con* 
cealed  the  fact  from  appellants,  and  published  the  false  statement  of  Oc- 
tober 9, 1869,  there  could  be  no  doubt  that  the  concealment  and  publica- 
tion would  amount  to  a  fraud  upon  the  sureties. 

It  is  proper,  however,  to  consider  the  legal  effect  of  two  circumstances 
connected  with  the  failure  of  the  directory  to  apprise  the  sureties  of  the 
fraud  of  Mitchell,  and  of  the  publication  of  October  23  in  the  Lebanon 
newspapers.  The  first  is,  that  those  directors  who  were  witnesses  in  this 
case  state  that  they  were  not  apprised  of  the  perpetration  of  this  fraud ; 
and  the  second  is,  that  the  report  of  October  9, 1869,  published  on  the 
23d  of  that  month,  was  but  a  statement  of  the  condition  of  the  affairs  of 
the  bank,  as  shown  by  its  books.  Upon  the  first  question  it  is  to  be  ob- 
served that  several  of  the  directors,  and  among  them  Burton,  of  the  former 
firm  of  Burton,  Mitchell  &  Co.,  were  not  sworn  at  all,  and  that  it  ap- 
pears upon  the  journal  kept  by  the  directory,  as  of  date  August  3,  1869, 
that  ^*  the  bills  of  exchange  and  accounts  of  the  firm  of  Burton,  Mitchell 
&  Co.,  bankers,  having  been  submitted  for  examination,  and  examined, 
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it  was  resolved  by  the  board  of  directors  to  receive  the  same,  with  the 
indorsement  of  Messrs.  Burton,  Mitchell  &  Co.,  and  the  cashier  was  di- 
rected to  transfer  the  same  to  the  books  of  the  National  Bank.'*  From 
the  depositions  of  the  president  of  the  bank,  of  Wilson,  a  director,  and 
of  Wilkins,  who  was  first  the  clerk,  and  is  now  the  cashier  of  the  insti- 
tution, it  is  manifest  that  the  most  cursory  examination  of  the  bills,  notes, 
and  accounts,  turned  over  to  the  bank  by  Burton,  Mitchell  &  Co.  would 
have  disclosed  a  deficit  of  more  than  $12,000.  The  proof  forces  the  con- 
clusion that  the  directory  either  was  advised  of  the  discrepancy  in  Mitch- 
ell's account,  or  that  it  relied  upon  his  representations  and  the  indorsement 
of  Burton,  Mitchell  &  Co.,  and  made  no  examination,  notwithstanding 
the  notes,  bills,  and  accounts  purchased  amounted  to  more  than  half  as 
much  as  the  capital  of  the  institution  for  which  they  were  acting.  The 
directors  may  not  have  been  bound  to  notify  the  sureties  of  the  manner 
in  which  this  transaction  was  conducted,  but  certainly  the  latter  had  the 
right  under  the  circumstances,  to  presume  that  in  the  first  business  trans- 
action of  the  bank,  involving  so  considerable  an  amount,  the  directory 
exercised  at  least  slight  diligence,  and  this  presumption  was  greatly 
strengthened  by  the  published  report  appearing  on  the  23d  of  October. 
A  fraud  may  be  perpetrated  as  well  by  the  assertion  of  facts  that  do  not 
exist,  ignorantly  made  by  one  whom  liie  person  acting  upon  the  assertion 
has  the  right  to  suppose  has  used  reasonable  diligence  to  inform  himself, 
as  by  concealing  facts  known  to  exist,  which  in  equity  and  good  con- 
science ought  to  be  made  known. 

The  publication  as  to  the  resources  and  liabilities  of  the  bank  on  the 
9th  of  October,  1869,  does  not  purport  to  have  been  made  from  its  books. 
It  was  styled  "  Report  of  the  condition  of  the  National  Bank  of  Lebanon 
at  the  close  of  business,  October  9,  1869,"  and  there  is  nothing  in  it  to  in- 
dicate that  it  was  founded  upon  the  books  of  the  association,  but,  on  the 
contrary,  the  clear  import  of  the  language  used  is  that  it  exhibited  the  act- 
ual condition  of  the  afiEairs  of  the  bank.  Though  the  forms  furnished  by 
the  comptroller  of  the  currency  may  have  authorized  the  reports  to  be 
made  out  from  the  books,  yet  it  is  not  shown  that  the  sureties  knew  any- 
thing about  these  forms,  and  looking  to  the  law  defining  these  duties  as 
well  of  the  comptroller  as  of  the  officers  of  the  bank,  they  would  acquire 
no  such  information-  The  34th  section  of  the  currency  act,  as  amended, 
requires  every  association  organized  mider  its  provisions,  at  stated  times,  to 
make  reports  to  the  comptroller,  which  "  shall  exhibit  in  detail  and  under 
appropriate  heads  the  resources  and  liabilities  of  the  association,"  on  five 
certain  specified  days  in  each  year,  and  publish  these  reports  in  a  local 
newspaper,  and  authorize  the  comptroller  to  call  for  special  reports  from 
any  association  whenever  in  his  judgment  it  shall  be  necessary,  "  in  order 
to  a  full  and  complete  knowledge  of  its  condition."  It  seems,  therefore, 
that  before  the  delivery  and  acceptance  of  the  cashier's  bond,  and  before 
appellants  had  become  surety  for  his  diligence,  honesty,  and  fidelity,  the 
association,  pursuant  to  the  provisions  of  the  law  to  which  it  owed  its  ex- 
istence, pubushed  to  them  and  to  the  world  a  statement  of  its  condition, 
from  which  it  appeared  that  its  affairs  were  being  prudently  and  honestly 
administered,  and  from  which  they  and  the  public  had  the  right  to  believe 
that  the  cashier  to  whom  had  been  intrusted  the  money,  notes,  and  valu- 
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ables  of  the  bank,  had  up  to  that  time  acted  as  a  trustworthy  person.  If 
the  sureties  acted  upon  the  impression  thus  created  by  the  affirmative  act 
of  the  party  now  claiming  to  enforce  the  stipulations  of  their  bond,  it  is 
plain  that  they  shoidd  be  discharged  from  liability. 

We  have  already  decided  that  it  should  be  presumed  that  the  sureties 
did  read  and  examine  the  report  published  October  28,  1869,  and  it  re- 
mains to  be  determined  whether  the  bond  was  accepted  before  or  after 

that  time.     It  bears  no  date  except  **  the day  of ,  1869."     The 

legal  presumption  therefore  is,  that  it  did  not  become  binding  on  the 
bondsmen  until  the  last  day  of  that  year.  The  bank  fails  to  show  the 
exact  date  of  its  delivery.  One  of  the  directors  thinks  it  was  about  the 
1st  of  October,  1869,  while  the  president  and  another  director  fix  it  at 
about  the  first  of  November.  The  directory  itself  was  not  willing  to  fix 
the  date  of  the  acceptance  of  the  bond,  and,  in  an  order  entered  upon  the 
minute-book,  purporting  to  record  the  action  of  the  board  at  the  time  of 
its  approval,  neither  the  month  nor  the  day  is  given.  Considering  the 
presumption  arising  from  the  want  of  specific  date  to  the  bond,  and  the 
preponderance  of  the  testimony  offered  by  the  bank  itself,  we  conclude 
that  it  was  not  accepted  earlier  than  the  1st  of  November,  1869,  about 
one  week  after  the  publication  of  the  report  of  October  9,  of  that  year. 

We  have,  therefore,  a  case  in  which  the  directory  of  the  bank  held  out 
to  others  as  a  trustworthy  officer  a  man  who  had  been  guilty  of  repeated 
embezzlements  and  frauds,  all  of  which  might  have  been  discovered  by  the 
exercise  of  slight  diligence.  However  innocently  the  publication  tending 
to  show  that  Mitchell  was  an  honest  and  f aitUul  officer  nwiy  have  been 
made,  the  fact  remains  that  the  public  had  the  right  to  act  upon  the  pre- 
sumption that  the  three  directors,  attesting  the  accuracy  of  the  statement 
contained  in  the  publication,  had  made  some  investigation,  at  least,  to  in- 
form themselves  as  to  the  matters  to  which  it  related.  The  effect  of  the 
published  report  was  to  inspire  the  public  with  confidence  in  the  officers 
of  the  bank,  to  disarm  suspicion,  and  to  prevent  inquiry. 

The  losses  occasioned  by  the  defalcation  of  Mitchell,  after  the  accept- 
ance of  his  bond,  must  fall  either  on  the  association  or  his  sureties.  The 
latter  are  free  from  blame,  and  acted  with  reasonable  prudence  and  dis- 
cretion. They  relied  upon  the  truth  of  the  representations  made  by  those 
having  the  right  to  speak  for  the  bank.  These  representations  have 
turned  out  to  be  untrue.  Had  the  sureties  suspected  they  were  untrue, 
it  cannot  be  supposed  that  they  would  have  entered  into  the  contract  of 
suretyship.     Such  being  the  case,  the  contract  must  be  adjudged  invalid. 

The  judgment  against  the  surety  is  reversed,  and  the  cause  remanded, 
with  instructions  to  dismiss  appellee's  cross  petition. 

Unversed  and  remanded. 
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supreme  court  of  the  united  states. 

[October  Term,  1873.] 

municipal  corporation.  —  judgment  upon  county  warrants.  — 

mandamus. 

BOARD  OF  SUPERVISORS  OF  CARROLL  COUNTY  y.  THE 
UNITED  STATES,  EX  REL.  JOHN  REYNOLDS,  In  Error  to  the 
Circuit  Court  of  the  United  States,  for  the  District  of  Iowa. 

Held :  that  mandamus  will  not  lie  against  a  county  to  compel  the  levy  of  a  tax  to 
pay  a  judgment  recovered  upon  ordinary  county  warrants  where  the  power  to  levy 
a  tax  for  county  purposes  is  limited  to  a  specified  amount^  and  a  tax  equal  to  such 
an  amount  has  already  been  levied, 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 

On  the  13th  day  of  May,  A.  D.  1869,  the  relator  obtained  in  the  court 
below  a  judgment  against  the  County  of  Carroll  for  the  sum  of  f  19,946.76. 
The  judgment  was  for  the  amount  due  upon  sundry  county  warrants  is- 
sued for  the  ordinary  expenditures  of  the  county,  and  all  of  them  issued 
after  January  1,  1865.  An  execution  having  been  awarded  upon  the 
judgment  and  returned  *'  nulla  bona^^^  the  relator  sued  out  this  writ  of 
mandamus  to  compel  the  board  of  supervisors  of  the  county  to  levy  a 
specific  tax,  sufficient  to  pay  the  debt,  interest,  and  costs,  and  to  apply  the 
same,  when  collected,  to  the  payment.  To  this  writ  the  supervisors  re- 
turned in  substance  Cafter  averrincc  that  the  jud&cment  had  been  obtained 
upon  ordinary  county  warranto  issued  for  the  ordinary  expenditures  of  the 
county),  that  they  had  levied  a  county  tax  for  the  current  year  of  four 
mills  on  the  dollar  of  the  taxable  propei*ty  of  the  county,  and  that  they 
proposed  to  levy  a  similar  tax  for  each  succeeding  year  until  the  judgment 
should  be  paid.  They  further  returned  that  they  had  no  power  to  levy  a 
tax  at  any  higher  rate.  A  general  demurrer  to  this  return  was  then  inter- 
posed, which  the  circuit  court  sustained.     Hence,  this  writ  of  error. 

It  is  very  plain  that  a  mandamus  will  not  be  awarded  to  compel  county 
officers  of  a  state  to  do  any  act  which  they  are  not  authorized  to  do  by  the 
laws  of  the  state  from  which  they  derive  their  powers.  Such  officers  are 
the  creatures  of  the  statute  law,  brought  into  existence  for  public  purposes, 
and  having  no  authority  beyond  that  confen^ed  upon  them  by  the  author 
of  their  being.  And  it  may  be  observed  that  the  office  of  a  writ  of  man- 
damus is  not  to  create  duties,  but  to  compel  the  discharge  of  those  already 
existing.  A  relator  must  always  have  a  clear  right  to  the  performance  of 
a  duty  resting  on  the  defendant  before  the  writ  can  be  invoked.  Id  it  then 
the  duty  of  the  board  of  supervisors  of  a  county  in  the  State  of  Iowa  to 
levy  a  special  tax,  in  addition  to  a  county  tax  of  four  mills  upon  the  dol- 
lar, to  satisfy  a  judgment  recovered  against  the  county  for  its  ordinary 
indebtedness  ?  The  question  can  be  answered  only  by  reference  to  the 
statutes  of  the  State. 

By  an  act  of  the  legislature,  enacted  on  the  22d  of  March,  1860  (Civil 
Code  of  1860,  §  302  et  ^e^.),  it  was  declared  that  in  each  organized 
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ooonty  of  the  State  there  should  be  a  board  of  supervisors,  the  duties  of 
which  were  defined.  Prior  to  that  time,  the  financial  affairs  of  the  several 
counties  had  been  by  the  law  committed  to  the  charge  of  a  county  judge. 
Bat  on  the  2d  day  of  April,  1860,  a  further  act  was  passed,  to  take  effect 
on  the  1st  day  of  January,  1861,  which  enacted  that  all  laws  in  force  at 
the  time  of  its  taking  effect,  devolving  any  jurisdiction  or  powers  on 
county  judges,  should  be  held  to  apply  to  and  devolve  such  jurisdiction 
upon  the  coimty  board  of  supervisors,  in  the  same  manner  and  to  the 
same  extent  as  though  the  words  ^^  county  board  of  supervisors  "  occurred 
in  said  laws,  instead  of  the  words  "  county  judge."  Civil  Code,  §  380. 
Whatever  power,  therefore,  the  county  judge  possessed,  prior  to  that 
enactment,  to  levy  taxes  for  any  purpose,  was  devolved  upon  the  county 
board,  with  all  its  limitations.  They  may  levy  those  taxes  which  he  was 
emposvered  to  levy,  and  no  more,  unless  larger  authority  has,  by  other 
statutes,  been  given  to  them.  By  the  act  of  April  3,  1860  (Civil  Code, 
710),  they  are  required  to  levy  the  following  taxes  annually  upon  the  as- 
sessed value  of  the  taxable  property  in  the  county  :  1,  for  state  revenue, 
one  and  one  half  mills  on  a  dollar,  when  no  vote  is  directed  by  the  census 
board,  and  that  board  is  prohibited  from  directing,  a  vote  greater  than  two 
miUs  on  a  dollar ;  2,  for  ordinary  county  revenue,  including  the  support 
d  the  poor,  not  more  than  four  mills  on  a  dollar,  and  a  poll-tax  of  fifW 
cents ;  3,  for  support  of  schools,  not  less  than  one  nor  more  than  two  mills 
on  a  dollar ;  4,  for  making  and  repairing  bridges,  not  more  than  one  mill 
on  the  dollar,  whenever  they  shall  deem  it  necessary. 

This  act  confers  all  the  powers  which  the  county  board  possess  to  levy 
a  tax  for  ordinary  county  revenue.  It  is  not  claimed  that  larger  authority 
wa$  ever  given.  And  this,  it  is  to  be  observed,  is  expressly  limited  to 
the  levy  of  a  tax  of  not  more  than  four  mills  upon  the  dollar. 

The  board  however  have  authority,  in  certain  specified  cases,  to  levy 
a  special  tax  to  defray  certain  extraordinary  expenditures.  Succeeding, 
as  they  did,  to  the  powers  and  duties  of  the  county  judge,  whatever  he 
was  authorized  to  do  in  this  behalf,  they  may  do.  He  had  been  em- 
powered, by  section  250  of  the  Code,  to  submit  to  the  people  of  the 
county,  at  any  regular  election,  or  at  a  special  one  called  for  that  purpose, 
the  questions,  whether  money  might  be  borrowed  to  aid  in  the  erection 
of  public  buildings ;  whether  the  county  would  construct,  or  aid  to  con- 
struct, any  road  or  bridge,  which  might  call  for  an  extraordinary  expendi- 
ture ;  whether  stock  should  be  permitted  to  run  at  large,  and,  generally, 
any  question  of  local  or  police  regulation  not  inconsistent  with  the  Is^ws 
of  the  State. 

He  was  also  empowered,  whenever  the  warrants  of  the  county  were 
depreciated  in  value,  to  submit  the  question  whether  a  tax  of  a  higher 
rate  than  that  provided  by  law  should  be  levied ;  and  tiie  252d  section 
enacted  that,  when  a  question  so  submitted  involved  the  borrowing  or 
expenditure  of  money,  the  submission  of  the  question  should  be  accom- 
panied by  a  provision  to  lay  a  tax  for  the  payment  thereof,  in  addition 
to  the  usual  tax ;  and  that  no  vote  approving  the  borrowing  or  expendi- 
ture should  be  of  any  effect  unless  the  tax  was  also  adopted.  Thus  it 
appears  that  the  statutes  of  the  State  have  made  provisions  for  ordinary 

county  taxes,  limiting  them  to  a  rate  not  exceeding  four  mills ;  and  also 
Vol.  I.  5 
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for  special  taxes  beyond  that  limit,  inserting  defined  contingencies.  No 
statute  was  in  existence  when  this  writ  was  sued  out,  authorizing  the 
county  board  to  levy  a  special  tax  for  ordinary  revenue,  or  for  ordmaiv 
expenditure,  or  indeed,  for  any  purpose  except  those  we  have  noticed, 
unless  it  be  found  in  section  3275  of  the  Code,  to  which  we  shall  pres- 
ently refer.  And  the  legislature  of  the  State  has  made  a  clear  distinction 
between  ordinary  county  taxation,  which  the  board  of  county  supervisors 
may,  at  their  discretion,  levy  within  prescribed  limits,  and  special  tax- 
ation for  extraordinary  emergencies  which  can  only  be  imposed  in  obedi- 
ence to  a  popular  vote. 

In  this  case  the  warrants  upon  which  the  relator's  judgment  was  ob- 
tained were  all  ordinary  warrants,  drawn  upon  the  treasurer  of  the 
county,  and,  as  is  admitted  by  the  demurrer,  drawn  for  the  ordinary 
expenses  of  the  county.  None  of  them  were  issued  in  pursuance  of  a 
popular  vote,  or  for  any  extraordinary  expenditure.  They  were  such 
instruments  as  the  legislature  contemplated  might  be  employed  in  con- 
ducting the  current  and  usual  business  of  the  county.  The  act  which 
empowers  a  county  board  to  levy  a  tax  for  ordinary  county  revenue 
speaks  of  them,  and  evidently  intends  that  they  shall  be  satisfied  either 
from  the  proceeds  of  that  tax,  or  by  their  being  received  in  payment 
thereof.     They  are  simply  a  means  of  anticipating  ordinary  revenue. 

But  it  has  been  argued  on  behalf  of  the  relator,  that  section  3275  of 
the  Code  confers  upon  the  county  board  the  power,  and  makes  it  their 
duty  to  levy  a  special  tax  beyond  the  tax  authorized  by  section  710, 
whenever  a  judgment  has  been  recovered  against  the  county,  even 
though  that  judgment  may  be  for  ordinary  county  indebtedness.  That 
section  is  found  in  a  statute  relating  to  executions,  and  it  is  as  follows : 
"  In  case  no  property  is  found  upon  which  to  levy  which  is  not  exempted 
by  the  last  section  (sec.  3274),  or  if  the  judgment  creditor  elect  not  to 
issue  execution  against  such  corporation  (a  municipal  one),  he  is  entitled 
to  the  amount  of  his  judgment  and  costs  in  the  ordinary  evidences  of 
indebtedness  issued  by  that  corporation.  And  if  the  debtor  corporation 
issues  no  scrip  or  evidences  of  debt,  a  tax  must  be  levied  as  early  as 
practicable,  sufficient  to  pay  off  the  judgment  with  interest  and  costs." 
The  next  preceding  section  had  enacted  that  public  buildings  owned  by 
the  State  or  any  municipal  corporation,  and  any  other  public  property 
necessary  and  proper  for  carrying  out  the  general  purpose  for  which  any 
such  corporation  is  organized,  should  be  exempt  from  execution ;  and 
that  the  property  of  a  private  citizen  should  in  no  case  be  levied  upon 
to  pay  the  debt  of  such  a  corporation.  Neither  of  these  sections  declares 
that  a  special  tax  shall  or  may  be  levied  to  pay  any  judgment  against  a 
municif)al  body.  All  that  is  said  is,  that  in  certain  contingencies  a  tax 
must  be  levied  sufficient  to  pay  off  the  judgment.  But  whether  this 
tax  is  to  be  a  speciiil  one,  or  the  tax  authority  to  levy  which  was  given 
to  the  county  board  by  the  710th  section,  the  act  does  not  say.  It  is 
certainly  remarkable  that  if  it  was  intended  to  grant  a  new  power  to 
levy  a  tax  for  the  payment  of  ordinary  county  indebtedness,  when  that 
indebtedness  has  been  brought  to  judgment,  the  power  should  be  granted, 
in  a  statute  relating  solely  to  executions,  without  any  direction  by  whom 
it  should  be  exercised,  and  that  the  additional  grant  should  be  left  to 
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inference  instead  of  beins  plainly  expressed.  The  powers  committed 
to  the  county  board  were  declared  in  the  statutes  relating  to  it  and  to  its 
duties.  If  others  were  intended  to  be  given,  it  is  strange,  to  say  the 
least,  Uiat  the  gift  was  not  made  when  the  legislature  had  the  subject 
of  the  board  and  its  powers  under  consideration.  And  if  a  special  tax 
to  pay  a  judgment  was  contemplated,  it  is  hard  to  see  why  it  was  not 
proyided  for  when  the  legislature  had  the  subject  of  special  county  taxes 
before  it,  and  when  provision  wa^  made  for  levying  such  a  tax,  to  pay 
depreciated  county  warrants,  if  approved  by  a,  popular  vote.  We  do  not 
propose,  however,  to  discuss  the  question  now.  It  has  already  .been  an- 
swered, and  we  must  accept  the  answer.  The  supreme  court  of  Iowa 
has  decided  in  several  cases  that  section  3275  confers  no  independent 
power  to  levy  a  specific  tax  in  order  to  pay  a  judgment  recovered  against 
a  municipal  corporation,  and  that  when  the  power  has  not  otherwise  been 
conferred  it  is  no£  given  by  that  act.  This  was  decided  in  1863,  in  the 
case  of  Olark^  Bodge  ^  Co.  y.  The  City  of  Davenport^  14  Iowa,  494, 
before  any  of  the  warrants  were  issued  upon  which  the  relator's  judg- 
ment was  founded,  and  the  construction  uien  given  to  the  statute  has 
been  repeatedly  asserted  and  consistently  maintained.  It  is,  therefore, 
and  it  always  has  been  the  settled  law  of  the  State.  That  the  construc- 
tion of  the  statutes  of  the  State* by  its  highest  courts  is  to  be  regarded 
as  determining  their  meaning,  and  generally  as  binding  upon  the  United 
States  courts,  cannot  be  questioned.  It  has  been  asserted  by  us  too  often 
to  admit  of  further  debate.  (See  numerous  cases,  Bright.  Fed.  Dig. 
163.)  We  have  even  held  that  when  the  construction  of  a  state  law 
has  been  settled  by  a  series  of  decisions  of  the  highest  state  court  differ- 
ently from  that  given  to  the  statute  by  an  earlier  decision  of  this  court, 
the  construction  given  by  the  state  courts  will  be  adopted  by  us.  Green 
V.  NeoTs  Lessee^  6  Pet.  291 ;  Suydam  v.  Williamson^  24  How.  427  ; 
Warren  v.  Leffingwell^  2  Black.  599.  And  we  adopt  the  construction 
of  a  state  statute  settled  in  the  courts  of  the  State,  though  it  may  not 
accord  with  our  opinion.  McKeen  v.  Delancy^  5  Cranch,  22.  There 
is  every  reason  for  this  in  the  consideration  of  statutes  defining  the  duties 
of  state  officers.  It  is  true  that  when  we  have  been  called  upon  to  con- 
sider contracts  resting  upon  state  statutes,  contracts  valid*  at  the  time 
when  they  were  made  according  to  the  decisions  of  the  highest  courts 
of  the  State,  contracts  entered  into  on  the  faith  of  those  decisions,  we 
have  declined  to  follow  later  state  court  decisions  declaring  their  in- 
validity. But  in  other  cases  we  have  held  ourselves  bound  to  accept 
the  construction  given  by  the  courts  of  the  states  to  their  own  statutes. 

It  is  insisted,  however,  that  in  Butz  v.  The  City  of  Muscatine^  8  Wal- 
lace, 575,  this  court  ruled  that  section  3275  of  the  Code  did  give  power 
to  the  city  council  of  Muscatine  to  levy  a  special  tax  beyond  the  statu- 
\oxY  Hmit  of  ordinary  city  taxation,  sufficient  to  pay  a  judgment  which 
had  been  recovered  against  the  city.  This  is  true.  But  the  facts  of 
that  case  must  be  considered.  The  judgment  had  been  recovered  upon 
bonds  issued  by  the  city  in  1854.  At  the  time  they  were  issued,  no 
decision  had  been  made  by  the  supreme  court  of  the  State,  to  the  effect 
that  section  3275  was  not  an  enabling  statute  authorizing  a  tax  beyond 
that  allowed  by  other  statutes.     It  was  not  until  nine  years  afterwards 
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that  the  supreme  court  of  the  State  was  called  upon  to  determine  its 
meaning.  Hence  this  court  felt  at  liberty  to  adopt  its  own  construction 
and  apply  it  to  the  case  of  the  holder  of  the  bonds,  though  it  was  adverse 
to  that  announced  by  the  state  court,  years  after  the  bonds  had  been 
issued.  But  at  the  same  time  it  was  said,  ^^  If  the  construction  given  to 
the  statute  by  the  state  court  had  preceded  the  issuing  of  the  bonds  and 
become  the  settled  law  of  the  State  before  that  time,  tibe  case  would  have 
presented  a  dififerent  aspect." 

'  In  the  case  we  have  now  in  hand,  it  appears  that  the  warrants  upon 
which  the  relator  recovered  his  judgment  not  only  were  f6r  the  ordinary 
indebtedness  of  the  county,  but  that  they  were  issued  after  it  had  become 
the  settled  law  of  Hie  State,  announced  in  the  decisions  of  its  highest 
court,  that  the  section  of  the  statute  relative  to  executions  now  under 
consideration  did  not  enlarge  the  authority  of  a  county  board  of  super- 
visors, and  did  not  authorize  the  levy  of  a  tax  beyond  that  provided  for 
in  section  710,  — that  is  a  tax  in  excess  of  the  writ  of  four  mills  on  the 
dollar.  The  holders  of  the  warrants  were  therefore  informed  when  they 
took  them,  that  by  the  laws  of  the  State  no  special  tax  could  be  levied 
for  their  payment,  unless  the  question  whether  such  a  tax  might  be 
levied  should  first  be  submitted  to  the  people  and  by  them  answered 
in  the  affirmative,  according  to  the  directions  of  sections  250  and  252, 
to  which  reference  has  heretofore  been  made.  In  this  particular,  the 
case  differs  from  Bidz  v.  Muscatine.  Liooking  at  the  difference,  we 
think  there  is  no  sufficient  reason  why  we  should  now  depart  from 
the  construction  which  the  courts  of  the  State  have  uniformly  given  to 
its  statutes. 

It  follows,  that  in  our  judgment  the  return  to  the  alternative  man- 
damuB  was  a  sufficient  return  ;  that  the  respondents  had  no  power  to  levy 
the  special  tax  called  for ;  and  as  a  writ  of  mandamuB  can  compel  the 
performance  only  of  some  act  which  the  law  authorizes,  that  the  demur- 
rer to  the  return  should  not  have  been  sustained. 

Judgment  reversed  and  the  record  remitted,  with  directions  to  give 
judgment  on  the  demurrer  for  the  defendants  below. 

Mr.  Justice  Clifpord,  dissenting.  I  dissent  from  the  judgment  of  the 
court  in  this  case,  holding  that  this  court  should  adhere  to  its  former  de- 
cision, as  it'  appears  that  the  state  statute  when  the  bonds  in  that  case 
were  issued  had  not  been  construed  by  the  state  court. 

Where  the  construction  of  a  state  statute  is  involved  in  a  case  pre- 
sented here  for  decision,  and  it  appears  that  the  statute  in  question  has 
not  been  construed  by  the  state  court,  I  hold  that  it  is  the  duty  of  this 
court  to  ascertain  and  determine  what  is  its  true  construction ;  and  that 
this  court  under  such  circumstances  will  not  reverse  its  decision  in  the 
same,  or  a  subsequent  case,  even  though  the  state  court  may  afterward 
give  a  different  construction  to  the  same  statute. 

Mr.  Justice  Swatne  ako  dissents  from  the  judgment  upon  the  same 
ground. 
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is  violated.  —  estoppel. 

NASHr.FUGATK 

Held:  that  a  surety  upon  a  bond  delivered  by  the  oUigar  to  the  olUgee,  the  face  oj 
which  u  tueh  at  to  excite  no  nupicion,  is  estopped  to  deny  the  validity  of  the  same 
on  the  ground  of  an  antecedent  agreement  touching  the  delivery, 

A  signed  a  bond  as  surety,,  and  delivered  it  to  the  principal  obligor  upon  condition 
that  it  was  not  to  be  ddivered  to  the  obUgee  unless  signed  in  like  manner  by  others. 
Obligor  delivered  the  bond  to  obligee  without  other  signatureSy  and  it  contained  no 
evidence  of  the  existence  of  the  condition  made  by  A:  fleldy  that  A  was  estopped 
to  deny  as  against  the  obligee  that  it  wcu  his  deed 

The  opinion  of  the  court  was  delivered  by 

Staples,  J.  It  must  be  assumed  for  all  the  purposes  of  this  decision 
that  the  bond  in  controversy  was  a  complete  andperfect  instrument  on  its 
&ce  at  the  time  of  its  delivery  to  the  obligee.  The  defendants'  pleas  and 
the  instructions  given  by  the  court  are  obviously  based  upon  this  hypothesis. 
It  must  also  be  assumed  that  at  the  time  the  bond  was  executed  by  the 
defendants,  otlier  than  the  principal  obligor,  it  was  agreed  that  it  should 
not  be  delivered  to  the  obligee  until  executed  by  other  persons  besides  the 
defendants ;  and  further,  that  without  being  so  executed  it  was  delivered 
by  the  prindpal  obligor  to  the  obligee,  who  was  not  informed  of  the. con- 
dition annexed  to  the  delivery  of  the  instrument. 

The  question  is  presented  whether  the  bond  under  this  state  of  facts  is 
binding  upon  the  parties  actually  executing  it  as  sureties. 
.  It  is  very  clear  that  a  deed  or  bond  may  be  committed  to  a  stranger  to 
be  delivered  by  him  to  the  obligee  upon  the  performance  of  a  condition  or 
the  happening  of  an  event,  and  if  delivered  before  the  condition  is  per- 
formed or  the  event  happens,  the  bond  will  not  take  effect,  although  the 
obligee  may  not  be  apprised  of  the  terms  imposed,  and  although  there  is 
nothing  on  the  face  of  the  instrument  to  excite  his  suspicions  or  put  him 
upon  inquiry.  In  such  case  it  is  simply  a  question  of  power  in  the  agent 
in  making  the  delivery,  and  not  a  question  of  good  faith  in  the  obligee  in 
accepting  it. 

The  point  to  be  considered  then  is,  whether  there  is  any  substantial  dis- 
tinction between  a  delivery  to  a  stranger  and  a  delivery  to  the  principal 
obligor  by  one  who  signs  the  instrument  as  surety.  That  such  a  distinction 
does  exist,  and  that  it  is  founded  upon  the  soundest  principles,  I  think  is 
easily  established. 

When  the  bond  is  placed  in  the  hands  of  a  third  person  who  is  a  stranger 
to  the  consideration  and  to  the  instrument,  to  be  delivered  to  the  obligee 
only  upon  the  performance  of  some  condition,  such  person  is  a  mere  cus- 
todian of  the  instrument  until  the  condition  is  performed,  having  no  inter- 
est or  semblance  of  an  interest  in  the  subject  matter  of  the  contract. 
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The  obligee  finding  the  paper  in  the  hands  of  sach  a  peraon  is  bound  to 
know  how  he  obtained  possession  of  it,  and  by  what  authority  he  under- 
takes to  dispose  of  it.  It  is  a  case  of  naked  special  agency  governed  by 
the  principles  applicable  to  that  class  of  agencies.  All  persons  dealing 
with  such  an  agent  are  bound  at  their  peril  to  inquire  into  the  extent  of 
his  power  and  to  understand  its  legal  effect,  and  if  the  agent  exceeds  the 
limits  of  his  authority,  the  act,  so  far  as  it  affects  the  principal,  is  void. 
When  the  bond  is  in  the  possession  of  a  stranger,  there  is  nothing  in  the 
character  of  the  agent,  or  in  the  custody  of  the  instrument,  calculated  to 
mislead  the  obligee,  in  unduly  accepting  it. 

On  the  contrary,  the  mere  fact  that  a  stranger  having  no  apparent  inter- 
est in  the  bond  has  possession  of  it  is  of  itself  sufficient  to  excite  suspicion, 
and  to  put  the  obligee  upon  inquiry  as  to  his  authority  to  dispose  of  it. 
When,  therefore,  the  obligors  deUver  the  bond  to  a  stranger  as  an  escrow, 
it  cannot  be  said  they  have  done  an  act  or  made  a  declaration  calculated  to 
mislead  third  persons.  The  most  that  can  be  said  is,  they  have  appointed 
an  agent  who  in  making  an  undue  delivery  has  exceeded  his  powers,  but 
there  is  nothing  in  the  manner  of  the  appointment  or  the  circumstances  of 
the  agency  which  prevents  the  principal  from  repudiating  the  act. 

On  the  other  hand,  very  different  considerations,  it  seems  to  me,  should 
govern  where  the  surety  signs  a  bond  complete  in  all  its  forms  and  pro- 
visions, and  intrusts  it  to  the  principal  obligor  for  a  proper  delivery  to  the 
obligee.  It  is  true  the  principal  obligor  has  no  grea.ter  power  than  the 
stranger  to  whose  custody  the  bond  is  committed.  But  in  such  case 
the  question  is  not,  what  is  the  power  conferred,  but  what*  is  the  power 
the  obligee  has  the  right  to  suppose  is  conferred.  The  principal  obligor 
has  certainly  an  apparent  authority  to  deliver  the  instrument  in  its  then 
existing  form  and  condition,  —  that  is  such  an  authority  as  may  be  fairly 
inferred  from  his  connection  with  and  possession  of  the  paper.  The  rea- 
sonable presumption  is,  that  he  is  to  dispose  of  the  bond  according  to  the 
natural  course  of  proceeding  in  such  cases,  —  that  is  by  a  delivery  to  the 
obligee.  It  is  true  the  agency  is  a  special  one,  but  the  agent  being  clothed 
with  the  indicia  of  agency  for  the  general  purpose  of  delivery,  no  secret 
limitations  or  restrictions  ought  to  control  the  exercise  of  the  power  so  far 
as  parties  are  concerned  dealing  with  the  agent  upon  the  faith  of  the 
apparent  power. 

The  instrument  being  complete  in  form,  precisely  such  as  would  have 
been  adopted  if  the  parties  signing  it  alone  were  to  be  bound,  being  found 
in  the  possession  of  the  very  person  who  would  have  held  it,  if  the  purpose 
had  been  to  make  an  unconditional  delivery,  under  such  circumstances  an 
obligee  accepting  it  has  the  right  to  infer  that  the  transaction  is  precisely 
what  it  purports  to  be,  and  that  the  real  power  is  in  fact  coextensive  with 
the  apparent  power. 

In  the  language  of  an  eminent  author :  "If  the  principal  has  justified  the 
belief  of  persons  dealing  with  his  agent,  that  the  agent  had  from  him 
sufficient  authority  to  dc^  as  agent  the  precise  thing,  it  is  no  answer  on  his 
part  to  say  that  the  agent  had  no  authority,  or  one  which  did  not  reach  so 
far,  and  that  it  was  a  mistake  on  the  part  of  the  third  paiiy.  It  may  have 
been  his  mistake,  but  the  question  then  is  whether  the  principal  led  this 
third  party  into  ilie  mistake."    1  Parsons,  39.     If  the  principal  sends  his 
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oommodity  to  a  place  where  it  ia  the  ordinary  business  of  the  person  to 
whom  it  is  confided  to  sell,  it  must  be  intended  that  the  commodity  was 
sent  there  for  the  purpose  of  sale.  If  the  owner  of  a  horse  send  it  to  a 
repository  of  sale,  can  it  be  implied  that  he  sent  it  thither  for  any  other 
purpose  than  that  of  sale  ;  or  if  one  send  goods  to  an  auction  room  can  it 
be  supposed  that  he  sent  them  thither  merely  for  safe  custody  ?  2  Kent 
Com.  (521.  And  so  when  the  surety  signs  an  obligation  for  the  payment 
of  money,  and  leaves  it  in  the  hands  of  him  for  whose  benefit  it  was  exe- 
cuted, is  it  to  be  presumed  it  was  left  there  merely  for  safe  custody  ?  May 
it  not  be  fairly  iiiierred  it  was  intended  rather  for  delivery  to  the  obligee  ? 
Is  the  latter  to  go  farther,  and  take  it  for  granted  there  are  secret  Hmi- 
tations  upon  this  power  of  delivery  never  communicated  to  him  ? 

When  the  surety  signs  his  name  to  a  bond,  and  confides  it  to  tlie  prin- 
cipal obligor,  he  thereby  makes  a  solemn  declaration  that  he  has  become 
a  party  to  the  instrument,  and  he  so  makes  and  shapes  this  declaration 
that  it  is  almost  absolutely  certain  to  reach  the  party  who  is  most  likely  to 
be  misled  by  it.  It  would  seem  to  be  a  gross  violation  of  justice  and  good 
faith  to  permit  the  surety  under  such  circumstances  to  .repudiate  these 
solemn  declarations  by  setting  up  conditions  and  Umitations  known  only  to 
himself  and  his  co-obhgor. 

In  Pickard  v.  Sears^  6  A.  &  E.  469,  Lord  Denman  said :  '*  The  rule  of 
law  is  clear,  that  when  one  by  his  words  or  conduct  wilfully  causes  another 
to  believe  the  existence  of  a  certain  state  of  things,  and  induces  him  to  act  on 
that  belief,  so  as  to  alter  bis  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  things  existing  at  the  time." 

And  in  Lickharrow  v.  Mason^  2  Term  R.  70,  the  same  doctrine  was  ex- 
pressed in  a  form  very  familiar  to  the  profession,  and  that  is,  whenever 
one  of  two  innocent  persons  must  suffer  by  the  acts  of  a  third,  he  who  has 
enabled  such  third  person  to  occasion  the  loss  must  sustain  it.  The  great 
principle  of  the  law  of  estoppel  is,  that  when  an  act  is  done  or  a  statement 
made  by  a  party  which  cannot  be  cpntradicted  or  contravened  without 
fraud  on  his  part  and  injury  to  others  whose  conduct  has  been  influenced 
by  the*  act  or  admission,  the  character  of  an  estoppel  will  attach  to  what 
would  otherwise  be  mere  evidence. 

In  the  May  No.  of  the  Law  Register,  1864  (p.  402),  Judge  Redfield 
uses  the  following  language  :  "  Where  the  surety  intrusts  the  bond  to  the 
principal  obligor  in  perfect  form  with  his  own  name  attached  as  surety,  and 
nothing  upon  the  face  of  the  paper  to  indicate  that  others  are  expected  to 
sign  the  instrument  in  order  to  give  it  full  validity  against  all  the  parties,  he 
makes  such  principal  his  agenf  to  deliver  the  same  to  the  obligee,  because 
such  \a  the  natural  and  ordinary  course  of  conducting  such  transactions ;  and 
if  the  principal  under  such  circumstances  gives  any  assurances  to  the  surety 
in  regard  to  procuring  other  co-sureties,  or  performing  any  other  condition 
before  he  delivers  the  bond,  and  which  he  fails  to  perform,  the  surety, 
giving  confidence  to  such  assurances,  must  stand  the  hazard  of  their  per- 
formance, and  he  cannot  implicate  the  obligee  in  any  responsibility  in  the 
matter,  unless  he  is  guilty  of  fraud  or  rashness  in  accepting  the  security." 

These  just  and  sensible  observations  are  sustained  by  a  number  of  well 
considered  cases  in  the 'American  courts :  Smith  v.  Moherly^  10  B.  Monroe, 
266 ;  MUleU  v.  Parker,  2  Mete.  (Ky.)  608  ;  Deardorff  et  ah.  v.  Foresman, 
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24  Indiana,  481 ;  State  y.  Pemer^  31  Indiana,  76  ;  PiMSSumpne  Bank  t. 
a^M,  31  Ver.  318  ;  State  v.  Pecik,  53  Maine,  284. 

I  refer  especialW  to  the  case  of  Deardorff  et  als.  v.  Foresman^  24  Ind. 
481,  and  StcUe  y.  Peek^  as  containing  an  exhanstiye  review  of  all  the  au- 
thorities bearing  upon  the  question. 

It  must  be  admitted  there  are  contrary  decisions  in  the  course  of  other 
states,  among  them  that  of  The  People  v.  Bosttvieky  32  New  York,  445 ; 
State  Bank  v.  Hvans^  3  J.  S.  Green  (N.  J.),  155. 

Upon  a  careful  examination  it  will  be  found  that  in  a  large  majority  of 
the  cases  relied  on  to  sustain  the  opposing  yiew.,  it  appeared  that  the  ob- 
ligee either  had  notice  of  the  condition  attached  to  the  execution  and  de- 
liyery  of  the  bond  by  the  surety,  or  there  was  something  in  the  transaction 
or  on  the  face  of  the  instrument  to  put  him  upon  inquiry,  or  the  obligee 
had  not  sustained  any  damage  or  loss,  nor  done  any  act  to  his  own  preju- 
dice upon  the  faith  of  the  instrument.  Pawling  y.  United  States^  4  Cranch, 
219 ;  Wells  y.  Bill,  1  Martin  (N.  S.),  592 ;  Bibb  y.  Reid,  3  Ala.  88 ; 
King  y.  Smith,  2  Leigh,  157. 

In  Virginia  this  question  has  neyer  been  the  subject  of  adjudication  by 
any  court  of  the  last  resort.  In  Ward  et  als.  y.  Uhumj  18  Grattan,  801, 
this  court  held  that  an  instrument  which  on  its  face  indicates  that  it  is  not 
complete,  and  that  other  persons  are  intended  to  sign  it,  is  not  binding 
upon  those  who  do  sign  it,  although  the  condition  may  not  haye  been 
known  to  the  obligee  when  it  was  deliyered  to  him.  But  the  court  de- 
clined to  express  any  opinion  upon  the  effect  of  an  instrument  which  is 
apparently  complete,  and  which  in  no  manner  indicates  that  it  is  to  be 
signed  by  others.  In  the  course  of  his  opinion.  Judge  Joynes  adyerted  to 
this  question  and  to  the  conflict  of  authority  upon  it,  but  he  said  its  de- 
dsipn  was  not  necessary  to  the  case  before  the  court.  In  Preston  y.  ffuUj 
recently  decided  by  this  court,  the  instrument  was  imperfect  and  incom- 
plete on  its  face  when  exhibited  to  Hull,  in  the  fact  that  the  name  of  no 
obligee  had  been  inserted.  And  this  court  held  that  the  blank  could  not 
be  filled  by  an  ^ent  appointed  by  parol,  and  then  deliyered  in  the  absence 
of  the  principal  as  a  deed.  It  is  clear  that  the  doctrine  of  estoppc!!  could 
haye  no  application  to  the  case. 

Amid  this  .conflict  of  authorities  in  other  states,  and  in  the  absence  of 
any  express  adjudication  by  this  court,  we  are  at  liberty  to  adopt  that  rule 
which  seems  best  to  accord  with  sound  policy  and  well  established  general 
principles  of  law. 

In  this  State  it  is  belieyed  to  haye  been  the  general  practice  and  usage 
for  parties  executing  bonds  as  sureties  to  ieaye  them  in  the  possession  of 
the  principal  obligor  for  deliyery  to  the  obligee.  Until  yery  recently  no 
serious  question  has  eyer  been  raised  as  to  their  liability,  whateyer  may 
have  been  the  conditions  imposed,  unless  indeed  there  was  something  ap- 
parent on  the  face  of  the  instrument  calculated  to  excite  suspicion  or 
inquiry. 

It  is  impossible  to  foresee  the  mischief  of  establishing  a  different  rule. 
An  obligee  haying  in  his  possession  an  instrument  signed  by  responsible 
parties,  to  all  appearances  perfectly  complete  and  yalid,  may  at  any  dis- 
tance of  time  be  confronted  and  defeated  by  a  secret  parol  agreement  be- 
tween the  principal  obligor  and  some  one  of  the  sureties,  of  the  existence 
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of  which  he  had  not  even  a  suspicion.  How  is  it  possible  to  provide 
against  these  pretended  agreements  ?  How  are  they  to  be  met  and  dis- 
proved ?  In  the  nature  of  things,  the  obligee  can  offer  no  evidence  besides 
the  bond,  as  a  knowledge  of  the  condition  is  generally  confined  to  the 
principal  obligor  and  the  sureties. 

It  is  a  funouunental  principle  of  the  common  law  that  parol  testimony  is 
not  admissible  to  vary  or  contradict  a  written  agreement.  In  this  case  it 
is  proposed  to  receive  such  testimony  in  its  most  objectionable  form,  hj 
proof  of  a  parol  contract  between  the  parties  on  one  side  never  commum- 
cated  to  the  party  on  the  other  most  interested  in  knowing  it. 

It  has  been  said  that  the  obligee  may  protect  himself  by  requiring  the 
personal  acknowledgment  of  each  one  of  the  obligors. 

Apart  from  the  inconvenience  of  such  a  rule,  it  is  by  no  means  certain 
that  an  acknowledgment  of  that  kind  will  furnish  the  necessary  security. 
After  a  great  lapse  of  time  it  would  be  as  difficult  to  prove  the  acknowl- 
edgment as  the  original  execution,  unless  indeed  some  independent  proof 
of  such  acknowledgment  shall  always  be  preserved  along  with  the  bond. 

On  the  other  hand,  nothing  can  be  easier  than  for  the  surety  to  incor- 

£  orate  in  the  writing  or  indorse  upon  the  paper  the  condition  upon  which 
is  signature  is  obtained,  or  he  may  commit  it  to  the  custody  of  a  third 
person  in  no  manner  connected  with  the  transaction.  This  would  furnish 
ample  protection  to  the  surety,  and  constitute  sufficient  notice  to  the  ob- 
ligee. In  the  absence  of  some  plain  and  obvious  precaution  of  this  sort,  I 
think  the  parties,  whose  names  are  attached  to  the  instrument,  should  be 
estopped  to  deny,  as  against  the  obligee,  that  it  is  their  deed. 

Since  the  foregoing  opinion  was  written,  the  16th  vol.  of  Wallace's 
Reports  has  been  j^ublished,  containing  the  case  of  Dair  v.  United  States^ 
pagel. 

That  case  is  identical  with  this,  the  surety  having  sigptied  the  bond  on 
ccmdition  that  it  should  not  be  delivered  unless  it  was  executed  by  other 
persons  who  did  not  execute  it.  But  the  obligee  had  no  notice  of  the  con- 
dition, and  there  was  nothing  to  put  him  upon  inquiir  as  to  the  manner 
of  its  execution.  The  supreme  court  of  ^e  United  States  held  that  the 
bond  was  nevertheless  binding  upon  the  sureties.  Mr.  Justice  Davis, 
speaking  for  the  court,  said :  ^^  In  the  execution  of  the  bond  the  sureties 
declared  to  all  persons  interested  to  know  that  they  were  parties  to  the 
covenant,  and  bound  by  it,  and  in  the  belief  that  this  was  so  they  were 
accepted  and  the  license  granted.  They  cannot  therefore  contravene  the 
statement  thus  made  and  relied  on  without  a  fraud  on  their  part  and  in- 
jury to  another.  And  where  these  things  concur,  the  estoppel  is  imposed 
by  law.  As  they  confided  in  Dair,  it  is  more  consonant  with  reason  that 
they  should  suffer  for  his  misconduct  than  the  government,  who  was  not 
placed  in  position  of  trust  with  regard  to  him." 

It  wiU  be  perceived  that  the  supreme  court  rests  its  decision  upon  t^e 
doctrine  of  estoppel  exclusively.  And  upon  the  same  ground  we  are  con- 
tent to  place  the  decision  in  tms  case. 

It  only  remains  to  consider  the  question  raised  by  the  defendants*  fifth 
instruction.  This  instruction  asserts  the  proposition  that  if  the  bond  was 
executed  by  all  the  defj^ndants  except  Isaac  Vermillion,  and  in  that  con- 
dition was  delivered  to  and  accepted  by  the  obligee,  but  afterwards,  with 
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the  consent  of  the  obligee  and  without  the  consent  of  the  obligors,  was 
executed  by  Vermillion,  then  it  is  not  the  bond  of  any  of  said  obligors 
who  did  not  know  of  said  transaction  and  consent  to  it. 

It  will  be  observed  that  the  obligation  is  joint  and  several.  In  this  re- 
spect it  is  different  from  the  bond  in  Baher  v.  Cook^  11  Leigh,  606,  which 
was  simply  a  joint  obligation.  In  that  case  it  was  held  that  when  a  bond 
is  executed  by  three  persons  and  perfected  by  delivery,  the  sealing  and 
delivery  by  another  afterwards  will  not  avoid  the  bond  as  to  the  others. 
In  such  case,  the  obligation  as  to  the  three  first  signing  is  joint  as  between 
themselves  and  several  as  it  relates  to  the  obligor  last  signing.  And  so 
in  this  case,  if  the  fact  be  as  assumed  in  the  instruction,  as  between  the 
parties  first  signing,  the  bond  is  joint  and  several,  and  as  to  Vermillion  it 
IS  simply  his  several  obligation.  Whether  the  plaintiff  will  be  entitled 
to  a  joint  judgment  against  the  obligors  first  executing  the  bond,  and  a 
several  judgment  against  the  last,  or  whether  in  this  action  he  is  barred 
of  any  remedy  against  Vermillion,  and  will  be  compelled  to  resort  to  a 
new  suit  against  him,  are  questions  in  no  manner  before  us,  and  which  we 
are  therefore  not  called  upon  to  decide.  Moffett  v.  Bickle^  21  Grattan,  280. 
We  have  only  to  deal  with  the  instruction  as  it  is,  which  for  the  reasons 
su^ested'is  clearly  erroneous  and  should  not  have  been  given. 

This  disposes  of  all  the  questions  arising  upon  the  pleas  and  the  instruc- 
tions. In  the  progress  of  the  trial,  evidence  was  adduced  tending  to  show 
that  at  the  time  the  bond  was  signed  by  a  part  of  the  obligors  it  was 
agreed  that  the  signatures  of  twenty  sureties  should  be  obtained,  and  that 
there  were  then  twenty  seals  or  scrolls  upon  the  paper,  extending  to  the 
bottom  of  the  page,  whereas  the  bond  as  now  exhibited  by  the  plaintiff 
contains  ten  only.  What  would  have  been  the  effect  of  such  evidence, 
offered  under  appropriate  pleadings,  it  is  unnecessary  now  to  say. 

The  instructions  given  by  the  circuit  judge  are  not  based  upon  any 
hypothesis  of  an  incomplete  instrument,  or  an  instrument  which  upon  its 
face  indicates  that  it  is  to  be  signed  by  others ;  but  they  cover  the  broader 
ground  that  the  bond,  though  perfect  in  form  and  execution,  was  not  valid 
and  binding  until  the  conditions  |eere  complied  with,  although  these  con- 
ditions were  never  communicated  to  the  obligee,  and  nothing  appeared  on 
the  face  of  the  instrument  to  put  him  upon  inquiry.  The  second,  third, 
and  fourth  instructions  clearly  assert,  and  were  no  doubt  intended  to  as- 
sert, this  proposition,  and  in  that  aspect  they  have  been  argued  by  counsel 
and  considered  by  this  court.  The  first  instruction  is  perhaps  not  objec- 
tionable, though  of  a  somewhat  vague  and  general  character.  Plea  No.  2 
affirms  the  same  erroneous  doctrine  asserted  in  the  instructions.  Had  it 
averred  that  the  obligee  was  apprised  of  the  condition'  at  the  time  the 
bond  was  delivered  to  him,  or  that  there  were  scrolls  or  seals  upon  the 
paper  to  which  no  signatures  were  attached  at  the  time  of  such  delivery, 
the  plea  would  have  presented  an  entirely  different  question  for  the  con- 
sicTeration  of  the  court  and  juryl 

Pleas  No.  1,  4,  and  5  are  general  pleas  of  non  est  factum^  to  which 
there  is  no  valid  objection.  But  for  the  error  in  admitting  plea  No.  2, 
and  giving  the  instructions  before  mentioned,  the  judgment  of  the  circuit 
court  must  be  reversed,  and  the  case  remanded  for  further  proceedings  in 
conformity  with  the  views  herein  expressed. 

Iteversed  and  remanded. 
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SUPREME  COUBT  OF  THE  UNITED  STATES. 

« 

[October  Term,  1873.] 
patent.  —  combination.  —  aggregation  op  parts.  —  grouping  op 

DEVICES. 

HAILES  V.  VAN  WORMER. 

A  combination  cannot  he  the  gubjeet  of  a  patent  unless  it  produces  a  new  result. 
The  mere  grouping  of  devices  which  produces  no  new  result  is  not  a  patentable 

combination.     There  must  he  a  joint  action  of  the  constituent  parts ;  not  merely 

cm  aggregation  of  the  single  effects  of  each  separate  part. 
^  SuhstantiaUy  as  described  "  construed. 
The  originality  of  the  design  is  unin^ached, 

Mr.  Justice  Strong  delivered  the  opinion  of  the  coort. 

The  bill  of  the  complainant  is  founded  upon  two  patents,  for  alleged 
impTovements  in  base-burning  stoves.  Of  these  patents  one  is  a  reissue, 
dated  February  3, 1863,  and  the  other  is  an  original,  dated  August  11,  of 
the  same  year.  The  earliest  ajsserts  twelve  claims,  of  which  the  first  five 
only  are  charged  to  have  been  infringed  by  the  defendants,  and  the  second 
contains  six  claims,  upon  the  first  and  second  of  which  alone  it  is  averred 
there  has  been  any  encroachment.  The  answer  of  the  defendants  denies 
both  the  novelty  and  the  patentability  of  the  inventions  claimed,  and  it 
denies  also  the  infringement  charged  in  the  bill. 

The  stove  containing  the  improvements  described  in  the  patents  held 
by  the  complainants,  and  that  manufactured  and  sold  by  the  defendants, 
belong  alike  to  a  class  of  stoves  long  known  as  ^^  base-Dumers,"  or  self- 
feeders,  called  such  because  they  have  a  magazine  or  reservoir  suspended 
above  the  fire-pot,  which  may  be  filled  with  coal  at  its  upper  extremity, 
and  which,  when  filled,  is  closed  by  a  cover.  The  lower  end  of  the  reser- 
voir or  feeder  is  left  open,  and  as  the  coal  in  the  fire-pot  is  consumed,  that 
in  the  reservoir  falls  and  supplies  the  place  of  that  consumed,  the  com- 
bustion being  only  in  the  fire-pot,  and  not  in  the  reservoir.  Many  such 
stoves  had  been  made,  and  they  were  well  known  years  before  eimer  of 
the  complainants'  patents  was  granted,  and  it  is  not  claimed  that,  merely 
as  base-burning  stoves,  they  are  within  the  monopoly  of  the  patents*  The 
inventions  claimed  are  alleged  improvements  in  tibe  structure  and  arrange- 
ment of  such  stoves.  They  consist  in  what  is  described  as  a  new  com- 
bination of  old  and  known  devices,  producing  a  new  manufacture  — 
namely,  a  stove  uniting  in  itself  all  the  advantages  of  a  reservoir-stove, 
and  those  of  a  revertible  draft-stove,  which  prevents  the  products  of  the 
combustion  in  the  fire-pot  from  passing  up,  around,  and  over  the  reservoir, 
thereby  heating  the  fuel  therein,  so  as  to  expel  its  gases,  and  cause  their 
explosion  as  well  as  their  escape  into  the  apartments  where  the  stove  may 
be  placed.  All  the  devices  of  which  the  alleged  combination  is  made  are 
confessedly  old.  No  claim  is  made  for  any  one  of  them  singly,  as  an 
independent  invention. 

It  must  be  conceded  that  a  new  combination,  if  it  produces  new  and 
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useful  results,  is  patentable,  t];iough  all  the  constituents  of  the  combina- 
tion were  well  Imown  and  in  common  use  before  the  combination  was 
made.  But  the  results  must  be  a  product  of  the  combination,  and  not  a 
mere  aggregate  of  several  results  each  the  complete  product  of  one  of  the 
combined  elements.  Combined  results  are  not  necessarily  a  novel  result, 
nor  are  they  an  old  result  obtained  in  a  new  and  improved  manner. 
Merely  bringing  old  devices  into  juxtaposition,  and  there  allowing  each  to 
work  out  its  own  effect  without  the  production  of.  something  novel,  is  not 
invention.  No  one  by  bringing  together  several  old  devices  without  pro- 
ducing a  new  and  useful  result,  the  joint  product  of  the  elements  of  the 
combination,  and  something  more  than  an  aggregate  of  old  results,  can 
acquire  a  right  to  prevent  others  from  using  the  same  devices,  either  singlv 
or  in  other  combinations,  or,  even  if  a  new  and  useful  result  is  obtained, 
can  prevent  others  from  using  some  of  the  devices,  omitting  others  in 
combination. 

If,  now,  we  examine  the  patents  held  by  the  complainants,  looking 
first  at  the  objects  sought  to  be  obtained  by  the  combinations  for  whi(£ 
the  patents  were  granted,  they  are,  as  described  in  the  specification,  first, 
to  prevent  the  passage  of  the  products  of  combustion  up,  around,  and  over 
the  top  of  the  coal-supply  reservoir,  so  as  to  heat  a  surrounding  jacket 
thereof ;  and,  secondly,  to  heat  a  circulating  or  ascending  body  of  air  by 
means  of  radiated  heat  from  the  fire-pot,  and  at  the  same  time  to  heat 
the  base  of  the  stove  by  means  of  direct  heat  circulating  through  descend- 
ing flues  which  lead  into  the  ash-pit,  or  around  it,  and  to  the  smoke  and 
draft  flue.  A  third  avowed  object  is  to  secure  economy  by  retarding  the 
fall  of  the  coal  into  the  fire-pot  from  the  supply-reservoir,  and  by  causing 
the  flame  to  circulate  outside  of  the  contracted  discharge  of  the  reservoir, 
and  around  the  upper  edge  of  the  fire-pot,  and  thence  to  descend  around 
or  under  the  base  of  the  stove  in  its  passage  to  the  smoke  and  draft  flue. 
Such  are  the  avowed  objects  of  the  combination  claimed  to  have  been  de- 
vised by  the  patentees,  and  their  effects  they  assert  to  be  husbanding  the 
radiated  heat,  and  using  it  for  the  purpose  of  warming  the  upper  part  of 
the  stove  and  the  room  in  which  it  is  situated,  as  well  as  for  heating  air 
for  warming  rooms  above,  if  desirable,  and  at  the  same  time  so  confining 
the  direct  fire-heat,  and  keeping  it  in  contact  with  the  base  portion  of  the 
stove,  as  to  insure  warming  it  to  a  comfortable  degree.  A  second  effect 
claimed  is  relief  of  the  incandescent  coal  from  the  weight  of  the  body  of 
superincumbent  coal,  thus  preventing  the  compression  of  the  burning  coal 
in  the  fire-pot,  and  securing  for  the  name  free  expansion,  thus  enabling  it 
to  act  with  greater  heating  effect  upon  the  lower  portion  of  the  stove  in 
its  passage  to  the  smoke  and  draft  flue.     . 

The  combination  employed  to  produce  these  effects  consists  of  the  fol- 
lowing devices,  among  others :  — 

1.  A  flaring  fire-pot  supported  by  a  base,  the  diameter  of  the  pot  being 
larger  at  the  top  than  at  the  bottom. 

2.  A  magazine  or  reservoir  for  supplying  coal,  located  over  the  fire-pot, 
and  having  its  lower  end.  contracted. 

8.  Revertible  passages  or  flues  outside  of  the  pot  for  the  conduct  of  tiie 
products  of  combustion  downward  to  the  base  of  the  stove,  and  thence  to  a 
main  draft-flue  leading  thereout. 
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4.  A  direct  draft  for  such  stoves  as  are  constructed  with  revertible  flues, 
the  direct  draft  being  obtained  by  a  flue  passing  out  above  the  fire-pot, 
and  provided  with  a  damper  to  be  closed  afte;r  the  fuel  has  been  ignited. 

6.  Openings  in  the  case  or  exterior  of  the  stove  and  the  insertion  of 
mica  therein,  for  the  purpose  of  illuminating  the  room  in  which  the  stove 
may  be  with  the  light  of  the  burning  fuel. 

These  devices,  with  others^  are  brought  together,  and  claimed  as  a  ne^ 
combination,  and  several  combinations  of  some  of  them  are  also  claimed 
as  inventions  producing  novel  and  useful  results.  What  those  other  de- 
Tices  are  we  need  not  specify,  for  it  is  not  shown  that  they  are  employed 
by  the  defendants. 

The  stove  of  the  defendants  does,  however,  contain  all  those  mentioned, 
and  contains  them  in  combination.  That  each  of  them  was  an  old  device, 
well  known,  and  in  pubhc  use  before  the  patents  of  the  complainants  were 
granted  is  abimdantly  proved  by  the  evidence  submitted.  A  flaring  fire- 
pot,  a  supply-reservoir,  with  its  lower  extremity  of  smaller  diameter  than 
its  upper  revertible  flues,  a  place  for  flame  expansion  above  the  fire-pot, 
the  addition  of  a  direct  draft  for  use  in  igniting  the  fuel,  provided  with  a 
damper,  and  the  insertion  of  mica  for  illumination-openings,  were  all  found 
in  stoves  before  Hailes  and  Treadwell  claimed  to  have  made  their  inven- 
tion. It  is  true  there  is  a  peculiarity  in  the  construction  of  the  lower 
extremity  of  the  complainants^  supplj-reservoir.  It  is  provided  with  a 
circular  flange,  extending  outward  and  bending  downward,  so  as  to  fit 
upon  the  upper  rim  of  the  fire-pot,  and  thus  form  a  closed  combustion- 
chamber,  lliis,  of  course,  cuts  off  communication  with  the  space  around 
the  upper  part  of  the  reservoir,  and  confines  the  flame  and  other  products 
of  combustion  within  a  circular  combustion-chamber  thus  formed,  leaving 
no  outlet  for  them  except  through  ear-passages  into  revertible  flues.  For 
this  device,  the  peculiar  structure  of  the  reservoir,  and  the  formation  of 
the  closed  expansion-chamber,  there  is  no  equivalent  in  the  defendants' 
stove.  There  is  no  such  closed  chamber.  The  reservoir  does  not  rest  on 
the  fire-pot.  It  has  no  connection  with  it,  or  with  the  sides  of  the  stove. 
Nor  is  there  any  obstacle  interposed  to  the  passage  of  the  products  of  com- 
bustion up  and  around  the  reservoir  when  the  flue  for  direct  draft  is  open  ; 
and  when  that  flue  is  closed,  the  flame  is  not  detained  over  the  burning 
coal,  but  the  products  of  combustion  pass  directly  across  the  edge  of  the 
fire-pot,  and  descend  along  the  sides  thereof  to  the  interior  draft-passage. 
Such  an  arrangement  is  not  fitted  to  produce  the  effects  sought  and 
claimed  for  the  complainants'  stoves.  On  the  contrary,  it  plainly  excludes 
them. 

There  are  other  differences  in  the  devices  used  both  in  the  complainants' 
and  the  defendants'  stoves,  which  we  think  are  substantial,  and  not  merely 
formal.  The  combination  claimed  by  the  complainants  passes  the  prod- 
ucts of  combustion  out  of  the  chamber  through  perforations  in  the  flange, 
or  through  ears  into  flues  leading  downward,  but  wholly  exterior  to  the 
fire-pot,  and  not  in  contact  with  it.  This  arrangement  makes  it  possible 
to  introduce  external  air  through  perforations  in  the  outer  casing  of  the 
stove,  and  allow  it,  when  heated  by  contact  with  the  fire-pot  and  the  de- 
scending flues,  to  escape  from  the  top.  Accordingly,  the  outer  casing  is 
prorated,  and  there  is  no  closed  magazine  around  the  fire-pot.    But  in 
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the  defendants'  stove  there  is  no  such  device,  and  no  such  effects  are  pro- 
duced. There  are  no  external  downward  flues  separated  from  the  fire-pot. 
The  whole  apace  around  the  magazine  and  the  fire-pot  is  completely  in- 
closed. There  is  but  a  single  chamber  around  the  reservoir,  over  the  sur- 
face of  the  burning  coal,  and  around  the  fire-pot.  Through  this  chamber 
the  products  of  combustion  pass,  either  through  the  direct  draft-flue,  when 
that  is  in  use,  or  to  the  base  of  the  stove,  and  thence  outward.  This  ar- 
rangement also  excludes  the  possibility  of  an  effect  claimed  for  the  Hailes 
and  Treadwell  invention.  It  admits  of  no  space  around  the  fire-pot  to 
which  the  external  air  can  have  access. 

It  is  not,  then,  the  combination  of  old  devices  which  the  defendants  use 
that  Hailes  and  Treadwell  invented.  It  is  not  those  old  devices  that  pro- 
duce the  new  results  claimed.  The  complainants'  combination  is  a  dififer- 
ent  thing.  It  has  a  greater  number  of  constituent  elements.  It  consists  in 
the  employment  of  .the  devices  used  by  the  defendants,  together  with  others 
they  do  not  use,  and  the  result  of  the  entire  combination  is  the  produc- 
tion of  a  stove  differing  very  materially  from  that  of  the  defendants  ;  and 
the  defendants'  combination  cannot  produce  the  results  claimed  for  that 
of  the  complainants.  We  have  said  that  the  new  results  claimed,  what- 
ever they  may  be,  are  not  the  production  of  the  combined  devices  com- 
mon to  both  stoves.  The  devices  used  by  the  defendants  produce  no  new 
effects,  because  used  in  combination.  The  space  around  the  fire-pot  lead- 
ing to  the  base  doubtless  secures  the  beneficial  results  long  known  to  fol- 
low thQ  use  of  revertible  flues.  It  may  be  conceded  to  be  an  equivalent 
for  such  flues  ;  but  the  results  of  its  construction  are  not  changed  bv  the 
fact  that  a  flaring  fire-pot  and  a  supply-reservoir,  with  a  contracted  dis- 
charge-end and  openings  for  illumination,  are  used  in  the  same  stove.  It 
still  operates  to  conduct  the  products  of  combtistion  to  the  base  and  into 
the  exit-flue.  No  new  operation  is  given  to  it  by  the  combination.  The 
same  may  be  said  of  every  other  device  employed  by  the  defendants,  which 
is  also  in  the  complainants'  combination.  Each  produces  its  appropriate 
effect  unchanged  by  the  others.  That  effect  has  no  relation  to  the  combi- 
nation ;  in  no  sense  can  it  be  called  its  product.  Thus  far  nothing  novel 
is  produced.  This,  then,  is  a  mere  aggregation  of  devices,  not  invention, 
and  consequently  the  use  of  those  devices,  either  singly  or  together,  can- 
not be  held  to  be  any  infringement  of  rights  belonging  to  the  complain- 
ants. 

We  pass  now  to  consider  more  in  detail  the  claims  in  the  complainants' 
patents,  which  it  is  alleged  the  defendants  have  infringed.  The  first  in 
the  reissued  patent,  dated  February  3, 1863,  is  unquestionably  too  broad 
to  be  sustained,  unless  limited  to  the  means  described  in  the  specification. 
So,  it  was  doubtless  intended  by  the  patentees  to  be  limited,  for  the  claim 
speaks  of  the  combination  claimed  "  substantially  as  described,"  that  is, 
described  in  the  specification.  Thus  limited,  one  of  its  essential  elements 
is  a  closed  combustion-chamber  over  the  fire-pot,  formed  by  a  flange  of  the 
reservoir  resting  on  the  upper  edge  of  the  pot,  and  provided  with  perfora- 
tions or  ears  connecting  with  two  flues  passing  downward.  This  element 
is  indispensable  for  the  purposes  asserted  in  the  claim,  as  well  as  in  the 
specification.  And  the  peculiar  structure  of  the  chamber  is  more^than 
formal.     It  is  functional.     It  prevents  the  passage  of  the  flame  arid  other 
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products  of  combustion  up,  around,  and  over  the  supply-reservoir,  which 
is  a  leading  avowed  object  of  the  invention,  precisely  the  improvements 
patented.  But  this  constituent  of  the  combination  the  defendants  have 
never  used,  nor  have  they  used  any  corresponding  device,  or  device  pro- 
ducing the  same  results. 

The  second  claim  is  for  contracting  the  discharge  end  of  the  coal-supply 
reservoir,  expanding  the  fire-pot,  and  extending  the  fiame-passage  down- 
ward for  united  operation  in  a  base-burning  coal-supply  reservoir  stove  or 
furnace,  essentially  as  set  forth.  The  means  set  forth  for  extending  the 
flame-passage  downward  are  perforations  through  the  flange,  forming  the 
lateral  boundary  of  the  closed  combustion-chamber,  or  ears  leading  there- 
out, and  close  flues  extending  from  the  ears  or  perforations  downward  at 
some  distance  from  the  fire-pot,  through  a  space  bounded  on  one  side  by  the 
fire-pot,  and  on  the  otfier  by  an  outer  casing  of  the  stove,  perforated  for 
the  admission  of  external  air.  It  might,  perhaps,  be  questioned  whether 
there  is  any  device  in  the  defendants'  stove  corresponding  to  this  ;  but, 
waiving  the  consideration  of  that  question,  it  is  very  evident  that  the  com- 
bination of  the  three  devices  named  is  not  the  work  of  invention.  They 
have  no  relation  to  each  other.  Neither  the  form  of  the  feeder  nor  the 
shape  of  the  fire-pot  bears  at  all  upon  the  direction  of  the  draft-passages. 
There  is  no  novel  result  flolring  from  the  joint  operation  of  the  three  de- 
vices. The  revertible  flues  have  no  more  to  do  with  a  stove  supplied  by 
a  feeder  than  they  would  have  with  a  stove  supplied  by  hand.  There  is, 
therefore,  nothing  in  this  claim  that  interferes  with  what  the  defendants 
have  done. 

An  essential  element  of.  the  combinations  mentioned  in  both  the  third 
and  fourth  claims  is  the  closed  combustion-chamber,  formed  in  part  by  a 
circular  flange  extending  outward  and  closing  on  the  top  of  the  fire-pot, 
with  perforations  in  it,  or  ears  for  connection  with  the  downward  flues,  or 
it  is  those  perforations  or  ears  leading  out  of  such  a  chamber  to  the  de- 
scending passages.  These  devices  the  defendants  do  not  employ,  and  they 
cannot  be  used  in  the  defendants'  stove.  There  has  been,  therefore,  no 
infringement  of  these  claims. 

The  fifth  claim  is  the  only  remaining  one  contained  in  the  reissue  which 
the  defendants  are  alleged  to  have  invaded.  It  is  constructing  the  fire-pot 
of  a  base-burning  stove  with  an  imperforated  circumference  and  in  the 
form  of  a  trumpet-mouth  at  its  upper  extremity,  in  combination  with  de- 
scending flame-passages,  substantially  as  described,  and  for  the  purposes 
set  forth.  How  in  combination  ?  As  described  in  the  specification,  united 
by  means  of  perforated  flanges  or  ears  of  the  pot,  involving,  of  course, 
the  presence  of  a  closed  combustion-chamber  constructed  substantially  as 
already  described.  -  Construing  the  claim  thus,  as  we  think  it  must  be 
construed,  the  defendants  have  been  guilty  of  no  infringement. 

Passing  now  to  the  second  patent,  issued  August  11,  1863,  we  observe 
that  its  first  claim  was  for  a  combination  of  the  illumination-openings, 
flame-expansion  chamber,  coal-supply  reservoir,  fire-pot,  descending  flue, 
and  draft-flue,  substantially  in  the  manner  and  for  the  purpose  described. 
In  the  main,  this  is  the  same  combination  as  that  claimed  in  the  reissued 
patent  we  have  had  under  consideration.  The  only  change  is  the  addi- 
tion of  illumination-openings.     These  were  a  well  known  device  applied 
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to  stoves  long  before  either  of  the  patents  were  granted.  They  perform 
no  peculiar  office  in  the  new  combination.  They  have  no  possible  rela* 
tion  to  it.  They  do  not  affect  in  the  slightest  degree  the  results  of  that 
combination,  whatever  they  may  be.  It  is  impossible  to  regard  the  mere 
addition  of  such  openings  to  a  stove  containing  the  improvements  de- 
scribed in  the  reissued  patent  as  the  formation  of  a  new  patentable  com- 
bination. It  is  not  invention.  If,  however,  it  were,  the  defendants  have 
not  trespassed  upon  it,  for  of  the  combination  the  peculiarly  formed  close 
expansion-chamber  is  an  essential  constituent,  and  that  is  not  found  in 
the  defendants'  stove. 

Similar  remarks  might  be  made  respecting  the  second  cl^m  of  the  pat- 
ent of  August,  the  only  remaining  one  alleged  to  have  been  infringed.  All 
the  elements  of  the  combination  have  not  been  used  by  the  defendants. 

The  decree  of  the  circuit  court  is  affirmed.  ' 


SUPBBMB  COUBT  OF  NEW  HAMPSHIBB. 

[52  N.  H.] 

CONSTRUCTION  OF  STATUTES.  —  PRESUMPTIONS  AGAINST  UNRE ASONBLE 
EXEMPTION.  —  GENERAL  AND  ESPECIAL  LAWS. — INSURANCE. 

DJS  LANCET  v.  INSURANCE  CO. 

it  the  construction  of  a  statiUe,  tt  is  to  he  presumed  that  the  legislature  did  not  in- 
tend  to  grant  to  a  corporation  such  an  exemption  from  the  operation  of  the  general 
law  applicable  to  similar  corporations  as  would  create  an  unreasonbU  monopoly 
or  immunity  at  variance  with  constitutional  principles  ;  and^  when  such  an  ex- 
empiion  is  excluded  by  a  fair  corutruction  implying  the  qualification  that  the  stat- 
ute is  to  operate  in  harmony  with  and  subject  to  the  general  law,  such  a  construe' 
tion  unll  he  adopted. 

Assumpsit,  by  Randolph  A.  De  Lancey  against  the  Rockingham 
Farmers'  Mutual  Fire  Insurance  Company,  on  a  policv  of  insurance  dated 
November  19,  1866,  purporting  to  insure  the  plaintiff's  house,  clothing, 
and  provisions.  The  facts  in  regard  to  the  title  of  the  house,  and  the 
land  on  which  it  stood,  were  as  follows  :  Moses  Hobbs  died,  seised  in  fee 
of  the  premises,  some  time  before  February  24,  1866,  leaving  a  widow, 
Abby  L.  Hobbs ;  three  brothers,  .Obed,  Maurice,  and  James ;  and  one 
sister,  Abigail  T.  De  Lancey,  wife  of  the  plaintiff,  but  no  lineal  descend- 
ants. His  widow  waived  the  provisions  oi  the  will,  electing  to  take  her 
share  of  the  estate,  with  dower  and  homestead  in  lieu  thereof ;  and  the 
rights  of  the  parties  then  stood  as  though  there  had  been  no  will.  Feb- 
ruary 24,  1866,  Abby  L.,  the  widow,  conveyed  all  her  interest  in  the 
premises  to  her  husband's  three  brothers  and  Mrs.  De  Lancey,  jointly. 
April  6,  1866,  Obed  S.  and  Maurice  conveyed  their  interest  to  the  plain- 
tiff. April  1, 1867,  James  conveyed-  his  interest  to  the  plaintiff.  April 
18, 1867,  Mrs.  De  Lancey  conveyed  her  interest  to  Elizabeth  L.  Hobbs  ; 
and  April  80, 1867,  Elizabeth  L.  Hobbs  conveyed  to  the  plaintiff.     Sub- 
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ject  to  the  defendants'  exception,  the  plaintiff  was  permitted  to  testify 
that  the  deed  from  the  widow  of  Moses  Hobbs  was  made  to  the  brothers 
and  sister  in  pursuance  of  a  previous  understanding  of  all  parties,  at  his 
own  suggestion,  and  to  avoid  complication ;  that  upon  the  execution  of 
that  d^  he  paid  the  grantor  f  1,700  in  cash,  being  the  agreed  price  of 
her  interest,  and  that  the  subsequent  deeds,  passing  the  legal  title  to  him- 
self, were  all  executed  in  pursuance  and  execution  of  a  verbal  contract  at 
that  time  entered  into ;  and  James  Hbbbs  was  permitted  to  testify  that 
he  bargained  with  the  plaintiff  to  sell  him  his  interest  in  his  brother 
Moses's  estate  in  February,  1866 ;  that  the  first  payment  to  him  was 
made  April  2,  1866,  to  clinch  the  bargain ;  and  that  $200  more  was  paid 
between  that  time  and  the  last  of  September,  1865. 

The  defendants'  charter  provides  that  the  directors  may  determine  the 
sum  to  be  insured  on  any  building,  not  exceeding  three  fourths  of  its 
valae.  It  was  stipulated,  in  the  application  and  policy,  that  the  sums 
proposed  to  be  insured  did  not  exceed  three  fourths  of  the  actual  value  of 
the  buildings  ;  and  that  the  company  should  not  be  held  liable  to  pay,  in 
case  of  loss,  more  than  three  fourths  of  the  value  at  the  time  of  the  loss. 
The  value  of  the  house,  at  the  date  of  the  policy,  was  $2,883.33  ;  its  es- 
timated value  was  stated  in  the  application  to  be  $1,400 ;  and  the  sum 
insured  upon  it  was  $1,050. 

The  other  facts  are  staited  in  the  decision. 

Marstan^  for  the  plaintiff. 

Small  ^  Wiggin^  for  the  defendants.  I.  The  plaintiff,  not  having  a 
title  in  fee  simple  unincumbered  to  the  property  insured,  and  not  having 
stated  his  true  title,  his  policy  is  void  by  the  terms  of  section  3  of  the 
amendment  to  the  charter.  The  authorities  upon  this  point  are  numer- 
ous and  uniform.  The  following  are  some  of  them  :  Marshall  v.  CoL  M. 
F.  Ins.  Co.  27  N.  H.  157 ;  Leathers  v.  Farmers'  M.  F.  Ins.  Co.  24  N. 
H.  259 ;  PaUen  v.  Ins.  Co.  38  N.  H.  838 ;  Smith  v.  Bowditch  M,  F.  Ins. 
Co.  6  Cush.  448 ;  Wtlhur  v.  Bowditch  M.  F.  Ins.  Co.  10  Cush.  446  ; 
Fdis  V.  Conway  M.  F.  Ins.  Co.  7  Allen  46 ;  Towne  v.  Fitchhurg  M.  F. 
Ins.  Co.  7  Allen  51 ;  G-ahagan  v.  U.  M.  Ins.  Co.  43  N.  H.  176.  If  the 
plaintiff  had  a  valid  contract  for  a  conveyance,  it  would  make  no  differ- 
ence. See  the  preceding  authorities.  It  does  not  satisfy  the*  terms  of  the 
poUcy  that  he  had  a  title  in  fee  simple  to  a  part.  The  insurance  was  pro- 
cured upon  the  whole.  WUbur  v.  Bowditch  M.  F.  Ins.  Co.^  before  cited, 
is  directly  in  point.  The  plaintiff  never  in  fact  had  an  unincumbered 
title  to  the  land  and  buildings,  having  mortgaged  them  to  raise  the  funds 
to  complete  the  purchase,  and  the  mortgage  having  been  paid  out  of  the 
funds  received  of  the  N.  A.  Ins.  Co.,  as  was  evident  from  the  papers  in 
the  case.  The  policy  is  void  for  the  personal  property  as  well  as  the 
buildings.  Friesmuth  v.  Agawam  M.  F.  Ins.  Co.  10  Cush.  587  ;  Brown 
V.  People's  Mutual  Ins.  Co.  11  Cush.  280.  The  misstatement  of  the  title 
need  not  have  been  fraudulent  to  avoid  the  policy.  See  the  preceding 
authorities,  in  all  of  which  the  principle  is  recognized,  and  in  several  ex- 
pressly decided. 

II.  The  policy  is  not  saved  by  any  statute.  It  is  not  affected  by  section 
2,  chapter  157  of  the  Gen.  Stats.,  which  provides  "  that  no  policy  of  in- 
surance shall  be  avoided  by  reason  of  any  mistake  or  misrepresentation, 
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unless  it  appears  to  have  been  intentionally  and  fraudnlentlj  made.*' 
Charters  are  generally  subject  to  amendment,  and  may  be  amended  as 
well  by  general  laws  as  by  particular  acts,  if  the  intention  is  clear ;  but 
no  amendment  of  a  charter  can  amend  or  alter  the  construction  of  a  con- 
tract made  before  the  charter  was  amended.  The  General  Statutes  took 
eflEect  January  1,  1868 ;  and  the  policy  was  made  November  19,  1866. 
This  section  of  the  General  Statutes  originated  in  an  act  passed  July  11, 
1856,  which  contained  similar  provisions,  though  less  broad  in  their  appli- 
cation, the  act  of  1855  being  confined  to  cases  where  applications  were 
made  to  agents,  and  the  General  Statutes  applying  to  all  policies.  If  there 
is  any  conflict  between  the  act  of  1855  and  the  act  in  amendment  of  the 
charter,  the  act  in  amendment  must  prevail.  Both  derive  their  authority 
from  the  same  source,  and  the  act  in  amendment  was  passed  at  a  later 
date,  namely,  June  19,  1862.  Brown  v.  Lowell^  8  Met.  172  j  Fales  v. 
Whiting^  7  f  ick.  225.  If  both  are  to  be  construed  together  as  parts  of 
one  act,  the  special  act  would  modify  the  General  Statutes,  and  not  the 
General  Statutes  the  special  act.  Ordinarily,  specific  legislation  supersedes 
general  statutes  upon  the  particular  subject  of  its  enactment.  Sllia  v. 
Swamey,  26  N.  H.  266  ;  Titcomh  v.  Union  M.  ^  F.  Ins.  Co,  8  Mass.  326. 
A  general  statute  does  not  repeal  a  special  prior  act,  unless  the  intent  is 
clear.     Brown  v.  Lowell^  before  cited  ;   Tracy  v.  Goodwin^  5  Allen,  409. 

The  constniction  that  a  misrepresentation  of  title  must  be  fraudulent 
to  avoid  a  policy  under  section  3  of  the  amendment,  where  the  application 
was  taken  by  an  agent,  would  render  it  practically  a  nullity.  A  fraud- 
ulent misrepresentation  always  avoided  a  policy,  and,  if  there  had  been 
any  doubt  on  the  subject  before,  it  is  made  certain  by  the  act  of  1855 
by  plain  implication.  It  is  a  matter  within  everybody's  knowledge,  that 
nearly  every  application  for  insurance  in  home  companies  is  made  through 
the  local  agents,  whose  appointment  is  regulated  by  the  same  act  of  1855  ; 
and  if  misstatements  of  title,  when  made  to  them,  must  have  been  fraud- 
ulent to  avoid  a  policy  under  this  section,  it  could  have  no  operation  ex- 
cept in  the  rare  cases  where  the  application  was  made  directly  to  the 
directors  or  secretary,  and  it  would  be  very  difficult  to  conjecture  any 
reason  why  a  misstatement  of  title  to  them  should  involve  any  different 
consequences  from  a  misstatement  to  an  agent. 

There  is  no  repugnancy  between  the  act  of  1855  and  this  section  of  the 
defendants*  charter,  when  the  true  intent  and  purpose  of  each  are  kept  in 
view.  The  charter  does  not  contemplate  that  they  should  have  any  cap- 
ital. It  provides  for  borrowing  to  meet  their  losses,  to  save  the  labor  and 
expense  of  too  frequent  assessments.  Security  to  the  assured  who  meet 
with  losses,  and  justice  to  all  the  members,  require  that  the  company  have 
security  from  each  member  for  the  payment  of  his  assessment ;  and  the 
amendment  of  June  19,  1862,  was  enacted  for  the  specific  purpose  of  pro- 
viding such  secm'ity  by  lien  on  the  property  insured.  To  make  tlie  lien 
effectual  to  give  such  security,  the  assured  must  have  a  title  to  the  prop- 
erty insured,  and  if  he  have  an  interest  sufficient  to  satisfy  the  lien,  the 
company  should  know  what  it  is ;  otherwise,  the  expense  of  an  investiga- 
tion to  ascertain  what  it  is  might  exceed  the  assessment,  and  render  the 
lien  of  no  value  practically.  The  amendment  is  remedial,  and  should  be 
liberally  construed  to  suppress  the  mischief  and  advance  the  remedy.      A 
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misstatement  of  title  without  fraud  would  impair  the  security  by  lien  just 
as  much  as  a  fraudulent  misrepresentation.  The  statute  of  1855  was 
enacted  for  a  very  different  purpose.  Prior  to  that  statute,  a  misrepresen- 
tation material  to  the  risk,  though  not  fraudulent,  avoided  a  policy.  The 
consequences  of  this  rule  were  often  highly  penal.  Where  the  application 
was  made  to  a  local  agent,  who  was,  or  could  make  himself,  fully  ac^ 
quainted  with  the  risk,  and  upon  whose  judgment  it  was  probably  taken, 
it  might  be  very  unjust  that  an  inadvertent  misstatement  of  facts,  open  to 
the  observation  of  the  agent,  should  render  the  policy  void.  The  wording 
of  the  section  in  the  General  Statutes,  which  is  substantially  a  reenact- 
ment  of  the  act  of  1855,  renders  it  clear  that  the  mistakes  and  misrepre- 
sentation intended  are  such  as  affect  the  risk.  The  jury  are  to  reduce 
the  amount  as  much  as  the  premiums  should  have  been  increased.  The 
state  of  the  title  has  nothing  to  do  with  the  risk,  except  so  far  as  it  may 
induce  design  or  negligence  on  the  part  of  the  assured.  The  title  is  also 
peculiarly  within  the  knowledge  of  the  appUcant.  See,  upon  this  point, 
Caj^bell  V.  M.  ^  F.  Ins.  Co.  37  N.  H.  35. 

The  misstatement  of  the  title  was  not  a  mistake.  The  plaintiff  does 
not  claim  that  the  application  does  not  contain  a  correct  statement  of  what 
he  said  about  his  title,  when  it  states  that  the  land  and  buildings  were  his, 
and  unincumbered,  nor  that  he  was  under  the  influence  of  any  error  as  to 
what  his  true  title  was,  but  says  the  misstatement  was  inadvertent.  It 
was  not  a  misrepresentation  merely,  as  that  term  is  understood  in  insur- 
ance law,  but  the  truth  of  the  statements  was  made  an  express  condition 
by  the  terms  of  the  policy.  Boardman  v.  N.  H.  Mut.  Fire  Ins.  Co.  20 
N.  H.  551.  Prior  to  the  statute  of  1855,  the  law  raised  an  implied  con- 
dition that  every  material  representation  should  be  true ;  and  if  any 
were  fake,  the  policy  was  made  void.  The  statute  does  away  with  these 
implied  conditions,  unless  the  misrepresentation  is  intentional,  but  does 
not  attempt  to  change  the  effect  of  express  conditions  or  warranties. 

III.  If,  as  matter  of  law,  the  defendants'  charter  is  modified  by  the 
act  of  1855,  or  any  other  statute,  the  plaintiff  has  waived  the  benefit 
of  any  such  modification  by  entering  into  a  contract  to  be  bound  by  the 
terms  and  conditions  of  the  charter  as  it  stands.  The  policy  provides 
that  said  company  doth  promise  and  agree  to  insure  the  plaintiff,  "  sub- 
ject to  the  provisions  and  conditions  of  the  charter  and  by-laws  of  said 
corporation  hereto  annexed."  This  makes  the  annexed  charter  and  by- 
laws a  part  of  the  contract,  just  the  same  as  if  written  in  it.  Marshall 
y.  Columbian  Mut.  Fire  Ins.  Co.  27  N.  H.  157,  before  cited,  and  author- 
ities there  cited.  The  question  is,  then,  not  what  would  be  the  legal 
rights  and  obligations  of  members  of  the  company  in  the  absence  of  any 
contract,  but  what  is  the  construction  of  the  charter  and  by-laws  an- 
nexed to  the  policy,  and  making  a  part  of  it,  as  a  matter  of  contract  ? 
The  act  of  1855  does  not  make  any  contract  of  the  parties  illegal.  It 
aimply  declares  the  effect  upon  the  contract  of  mistakes  and  misrepresenta- 
tions made  when  the  contract  is  entered  into.  It  does  not  prohibit  the 
parties  from  making  a  contract,  that  the  effect  of  such  mistakes  and 
misrepresentations  shall  be  different  from  that  declared  by  the  act  to  be 
the  effect  in  the  absence  of  such  a  contract.  The  party  may  release  the 
l^al  liability  of  the  company,  as  he  might  the  legal  liability  of  a  com- 
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mon  carrier,  by  express  contract.  Aliquis  renunciare  potest  juri  pro  se 
introducto.  The  language  of  the  charter  cannot  be  misunderstood.  "  Pol- 
icies shall  be  void  unless  the  true  title  of  the  assured,  and  the  incum- 
brances on  the  same,  be  expressed  therein."  "  The  law  frequently  sup- 
plies by  its  implications  the  want  of  express  agreements  between  the 
parties,  but  it  never  overcomes  by  its  implications  tiie  express  provisions  of 
the  parties.  If  these  are  illegal,  the  law  avoids  them.  If  they  are  legal,  it 
yields  to  them,  and  does  not  put  in  their  stead  what  it  would  have  put  by 
implication,  if  the  parties  had  been  silent.*'     2  Par.  on  Con.  27  (2d  ed.). 

Doe,  J.  In  the  application  for  insurance,  signed  by  the  plaintiff,  he 
is  made  to  say,  among  many  of  the  things,  and  in  the  kind  of  print 
extremely  difficult  to  be  read,  usually  found  in  such  documents,  that 
he  covenants  and  agrees  that  the  description  of  the  property  in  the  ap- 
plication is  correct,  so  far  as  regards  its  condition,  situation,  value,  and 
risk ;  that  the  misrepresentation  or  suppression  of  material  facts,  in 
the  application,  shall  destroy  his  claim  for  a  damage  or  loss ;  and  that 
he  holds  himself  bound  by  the  charter  and  by-laws  of  the  company. 
The  policy,  after  reciting,  in  diminutive  type,  in  long  and  compact  lines, 
that  he  has  entered  into  the  numerous  stipulations  of  the  application, 
"  which  is  made  a  part  of  this  policy,'*  goes  on  to  declare,  in  type  of 
good  size,  well  spaced,  and  set  in  a  legible  manner,  that  the  company, 
in  consideration  of  the  premises,  promises  to  insure,  subject  to  the  pro- 
visions and  conditions  of  the  charter  and  by-laws  "  hereto  annexed." 
Annexed  to  the  policy,  in  the  typographic  style  commonly  used  for  the 
suppression  of  information,  are  copies  of  the  defendants'  act  of  incor- 
poration, passed  in  1833,  an  act  in  addition  to  that  act,  passed  in  1862, 
and  the  by-laws. 

The  third  section  of  the  amendatory  act  of  1862  (ch.  2685)  provides 
that  "any  policy  of  insurance  issued  by  said  company,  signed  by  the 
president,  and  countersigned  by  the  secretary,  shall  be  deemed  valid 
and  binding  on  said  company  in  all  cases  where  the  assured  has  a  title 
in  fee  simple,  unincumbered,  to  the  building,  buildings,  or  property  in- 
sured, and  to  the  land  covered  by  said  buildings  ;  but  if  the  assured  nave 
a  less  estate  therein,  or  if  the  property  or  premises  are  incumbered, 
policies  shall  be  void,  unless  the  true  title  of  the  assured,  and  the  incum- 
brances on  the  same,  be  expressed  therein."  In  the  appUcation,  the 
plaintiff  was  represented  as  stating  that  the  house  upon  which  he  desired 
insurance  was  his  property,  and  was  not  incumbered,  when  he  had  an 
absolute  legal  title,  not  to  the  whole  of  the  house  and  land  covered  by 
the  house,  but  only  to  part  thereof  as  tenant  in  common.  The  sixth  sec- 
tion of  the  act  of  1855  (ch.  1662),  entitled  "  An  act  in  relation  to  insurance 
companies,"  provides  that  no  such  policy  as  the  plaintiff's  "  shall  be  void 
by  reason  of  any  error,  mistake,  or  misrepresentation,  unless  it  shall  ap- 
pear to  have  been  intentionally  and  fraudulently  made  ;  but  said  company 
may,  in  any  action  brought  against  them  on  said  policy,  file  in  offset  any 
claim  for  damages  which  they  shall  have  actually  suffered  thereby ;  and 
the  jury  may  deduct,  from  the  claims  of  the  plaintiff,  the  amount  of  said 
damage,  as  they  shall  find  it."  The  plaintiff's  misrepresentation  of  title 
was  not  "  intentionally  and  fi'audulently  made ;  "  and  he  claims  that  his 
policy  is  valid  by  force  of  the  si^cth  section  of  the  general  act  of  1855 : 
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while  the  defendants  claim  that  the  policy  is  void  on  the  ground  that,  in 
cases  where  the  assured  has  a  less  estate  in  the  buildings  insured  and  the 
land  covered  by  the  buildings  than  a  fee  'simple,  unincumbered,  and  the 
true  title  of  the  assured  and  the  incumbrances  are  not  expressed  in  the 
policy,  this  paiiicular  insurance  company  is  relieved  from  the  obligation 
of  the  sixth  section  of  the  general  act  of  1855,  by  the  third  section  of  the 
private  act  of  1862,  amending  its  charter. 

The  situation  of  the  title  was  such,  that,  if  the  plaintiff  was  not  a 
lawyer,  or  a  man  specially  versed  in  the  legal  technicalities  of  real  es- 
tate titles,  he  might  well  have  called  the  real  as  well  as  the  personal 
property  his,  as  he  did  when  he  signed  the  paper  called  an  application. 
His  ^^  error,  mistake,  or  misrepresentation  "  does  i>ot  ^^  appear  to  have 
been  intentionally  and  fraudulently  made."  The  case  is  clearly  one  of 
the  class  which  the  general  act  of  1855  was  intended  to  reach ;  and  the 
plaintiff's  policy  is  valid  by  force  of  that  act,  unless  these  defendants  were 
singled  out,  among  all  the  insurance  companies  of  the  State,  as  worthy 
of  being  invested  with  the  exclusive  privilege  of  exemption  from  the 
operation  of  the  general  act,  by  the  special  act  of  1852.  Does  the  true 
construction  of  the  latter  act  entitle  the  defendants  to  such  an  exemp* 
tion? 

The  nature  of  the  mischief  intended  to.  be  remedied  by  the  act  of  1855 
has  a  bearing  upon  the  question  whether,  by  a  fair  and  reasonable  con- 
struction, it  app^rs  that  the  legislature,  having  in  1855  forbidden  all 
msurance  companies  to  commit  such  mischief,  did  actually  intend  in  1862 
to  confer  on  this  company  the  exceptional  legal  right  to  commit  the  same 
mischief.  The  object  of  the  act  of  1855  obviously  was  to  remedy  an  evil 
with  which  the  people  of  this  State  had  long  believed  themselves  to  be 
.  grievously  aiSicted.  Whether  their  belief  had  an  ample  or  substantial 
foundation,  or  any  foundation  at  all ;  whether  it  was  justified  by  the  con- 
diict  of  a  considerable  number  of  insurance  companies ;  or  whether  the 
course  of  a  very  few  brought  an  undeserved  reproach  upon  the  whole 
S3^tem  of  insurance,  it  is  not  now  necessary  to  inquire.  It  is  the  state  of 
things  believed  to  exist,  and  not  its  real  existence,  that  explains  the  legis- 
lation. The  public  belief,  manifested  in  the  annals  of  litigation  and  else- 
where, is  too  notorious  and  historic  to  require  any  specific  attestation.  The 
state  of  things  believed  to  exist  was  this  :  — 

Some  companies,  chartered  by  the  legislature  as  insurance  companies, 
were  organized  for  the  purpose  of  providing  one  or  two  of  their  officers, 
at  head-quarters,  with  lucrative  employment,  —  large  compensation  for 
light  work,  —  not  for  the  purpose  of  insuring  property  ;  for  the  payment 
of  expenses,  not  of  losses.  Whether  a  so-called  insurance  company  was 
originally  started  for  the  purpose  of  insuring  an  easily  earned  income  to 
one  or  two  individuals,  or  whether  it  came  to  that  end  after  a  time,  the 
ultimate  evil  was  the  same.  Names  of  men  of  high  standing  were  neces- 
sary to  represent  directors.  The  directorship,  like  the  rest  of  the  institution 
and  its  operations,  except  the  collection  of  premiums  and  the  division  of 
the  same  among  the  collectors,  was  nominal.  Men  of  eminent  respecta- 
bility were  induced  to  lend  their  names  for  the  official  benefit  of  a  concern 
of  which  they  knew  and  were  expected  to  know  nothing,  but  which  was 
represented  to  them  as  highly  advantageous  to  the  public.     There  wais 
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no  stock,  no  investment  of  capital,  no  individual  liability,  no  official 
responsibility,  —  nothing  but  a  formal  organization  for  the  collection  of 
premiums,  and  their  appropriation  as  compensation  for  the  services  of  its 
operators. 

The  principal  act  of  precaution  was  to  guard  the  company  against 
liability  for  losses.  Forms  of  applications  and  policies  (like  those  used  in 
this  case),  of  a  most  complicated  and  elaborate  structure,  were  prepared, 
and  filled  with  covenants,  exceptions,  stipulations,  provisos,  rules,  regula- 
tions, and  conditions,  rendering  the  policy  void  in  a  great  number  of  con- 
tingencies. These  provisions  were  of  such  bulk  and  character  that  they 
would  not  be  understood  by  men  in  general,  even  if  subjected  to  a  carefid 
and  laborious  study  :  by  men  in  general  they  were  sure  not  to  be  studied 
at  aU.  The  study  of  them  was  rendered  particularly  unattractive,  by  a 
profuse  intermixture  of  discourses  on  subjects  in  which  a  premium  payer 
would  have  no  interest.  The  compound,  if  read  by  him,  would,  unless  he 
were  an  extraordinary  man,  be  an  inexplicable  riddle,  a  mere  flood  of 
darkness  and  confusion.  Some  of  the  most  material  stipulations  were 
concealed  in  a  mass  of  rubbish,  on  the  back  side  of  the  policy  and  the  fol- 
lowing page,  where  few  would  expect  to  find  anything  more  than  a  dull 
appendix,  and  where  scarcely  any  one  would  think  of  looking  for  infor- 
mation so  important  as  that  the  company  claimed  a  special  exemption 
from  the  operation  of  the  general  law  of  the  land  relating  to  the  only 
business  in  which  the  company  professed  to  be  engaged.  As  if  it  were 
feared  that,  notwithstanding  these  discouraging  circumstances,  some  ex- 
tremely eccentric  person  might  attempt  to  examine  and  understand  the 
meaning  of  the  involved  and  intricate  net  in  which  he  was  to  be  entangled, 
it  was  printed  in  such  small  type,  and  in  lines  so  long  and  so  crowded, 
that  the  perusal  of  it  was  made  physically  difficult,  painful,  and  injurious. 
Seldom  has  the  art  of  typography  been  so  successfully  diverted  from  the 
diffusion  of  knowledge  to  the  suppression  of  it.  There  was  ground  for  tfce 
premium  payer  to  argue  that  the  print  alone  was  evidence,  competent  to 
be  submitted  to  a  jury,  of  a  fraudulent  plot.  It  was  not  a  little  remark- 
able that  a  method  of  doing  business  not  designed  to  impose  upon,  mislead, 
and  deceive  him  by  hiding  the  truth,  practically  concealing  and  misrep- 
resenting the  facts,  and  depriving  him  of  all  knowledge  of  what  he  was 
concerned  to  know,  should  happen  to  be  so  admirably  adapted  to  that 
purpose.  As  a  contrivance  for  keeping  out  of  sight  the  dangers  created 
by  the  agents  of  the  nominal  corporation,  the  system  displayed  a  degree 
of  cultivated  ingenuity,  which,  if  it  had  been  exercised  in  any  useful  calling, 
would  have  merited  the  strongest  commendation. 

Travelling  agents  were  necessary  to  apprise  people  of  their  opportunities, 
and  induce  them  to  act  as  policy  holders  and  premium  payers,  under  the 
name  of  "  the  insured."  Such  emissaries  were  sent  out.  "  The  soliciting 
agents  of  insurance  companies  swarm  through  the  country,  plying  the 
inexperienced  and  unwary,  who  are  ignorant  of  the  principles  of  insurance 
law,  and  unlearned  in  the  distinctions  that  are  drawn  between  legal  and 
equitable  estates."  Combs  v.  Hannibal  Savings  and  Ins.  Co,  48  Mo.  148, 
152 ;  6  Western  Insurance  Review,  467,  629.  The  agents  made  personal 
and  ardent  application  to  people  to  accept  policies,  and  prevailed  upon 
large  numbers  to  sign  papers  (represented  to  be  mere  matters  of  form) 
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falsifying  an  important  fact  by  declaring  that  they  made  application  for 
policies,  reversing  the  first  material  step  in  the  negotiation.  An  insurance 
company  by  its  agent  making  assiduous  application  to  an  individual  to 
make  application  to  the  company  for  a  policy,  was  a  sample  of  the  crooked- 
ness characteristic  of  the  whole  Dusiness. 

When  a  premium  payer  met  with  a  loss,  and  called  for  the  payment 
promised  in  the  policj'  which  he  had  accepted  upon  the  most  zealous 
solicitation,  he  was  surprised  to  find  that  the  voluminous,  unread,  and 
unexplained  papers  had  been  so  printed  at  head-quarters,  and  so  filled  out 
by  the  agents  of  the  company,  as  to  show  that  he  had  applied  for  the 
policy.  This,  however,  was  the  least  of  his  surprises.  He  was  informed 
that  he  had  not  only  obtained  the  policy  on  his  own  application,  but  had 
obtained  it  by  a  series  of  representations  (of  which  he  had  not  the  slightest 
conception),  and  had  solenmly  bound  himself  by  a  general  assortment  of 
covenants  and  warranties  (of  which  he  was  imconscious),  the  number  of 
which  was  equalled  only  by  their  variety,  and  the  variety  of  which  was 
equalled  only  by  their  supposed  capacity  to  defeat  every  claim  that  could 
be  made  upon  the  company  for  the  performance  of  its  part  of  the  contract. 
He  was  further  informed  that  he  had  succeeded  in  his  application  by  the 
falsehood  and  fraud  of  his  representations,  —  the  omission  and  misstate- 
ment of  facts  which  he  had  expressly  covenanted  truthfully  to  disclose. 
Knowing  well  that  the  application  was  made  to  him,  and  that  he  had  been 
cajoled  by  the  skilful  arts  of  an  importunate  agent  into  the  acceptance  of 
the  policy  and  the  signing  of  some  paper  or  other,  with  as  little  under- 
standing of  their  effect  as  if  they  had  been  printed  in  an  unknown  and 
untranslated  tongue,  he  might  well  be  astonished  at  the  inverted  appli- 
cation, and  the  strange  multitude  of  fatal  representations  and  ruinous 
covenants.  But  when  he  had  time  to  realize  his  situation,  —  had  heard 
the  evidence  of  his  having  beset  the  invisible  company,  and  obtained  the 
policy  by  just  such  means  as  those  by  which  he  knew  he  had  been  induced 
to  accept  it,  and  listened  to  the  proof  of  his  obtaining  it  by  treachery  and 
guile,  in  pursuance  of  a  premeditated  scheme  of  fraud,  with  intent  to 
swindle  the  company  in  regard  to  a  lien  for  assessments,  or  some  other 
matter  of  theoretical  materiality,  he  was  measurably  prepared  for  the  next 
regular  charge  of  having  burned  his  own  property. 

With  increased  experience  came  a  constant  expansion  of  precautionary 
measures  on  the  part  of  the  companies.  When  the  court  held  QMarshall 
V.  a  M.  F.  I.  Co.  27  N.  H.  167 ;  Campbell  v.  M.  ^  F.  M.  F.  I.  Co.  37 
N.  H.  35 ;  Clark  v.  U.  M.  F.  L  Co.  40  N.  H.  333)  that  the  agent's 
knowledge  of  facts  not  stated  in  the  application  was  the  company's  knowl- 
edge, and  that  an  unintentional  omission  or  misrepresentation  of  facts 
known  to  the  company  would  not  invalidate  the  policy,  the  companies, 
by  their  agents,  issued  new  editions  of  applications  and  policies,  contain- 
ing additional  stipulations,  to  the  effect  that  their  agents  were  not  theijr 
f^ents,  but  were  the  agents  of  the  premium  payers  ;  that  the  latter  were 
alone  responsible  for  the  correctness  of  the  applications ;  and  that  the 
companies  were  not  bound  by  any  knowledge,  statements,  or  acts  of  any 
agent,  not  contained  in  the  application.  As  the  companies'  agents  filled 
the  blanks  to  suit  themselves,  and  were  in  that  matter  necessarily  trusted 
by  themselves  and  by  the  premium  payers,  the  confidence  wmch  they 
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reposed  in  themselves  was  not  likely  to  be  abused  by  the  insertion  in 
the  applications  of  any  unnecessary  evidence  of  their  own  knowledge 
of  anything,  or  their  own  representations,  or  their  dictation  and  manage- 
ment of  the  entire  contract  on  both  sides.  Before  that  era,  it  had  been 
understoood  that  a  corporation  —  an  artificial  being,  invisible,  intangible, 
and  existing  only  in  contemplation  of  law  —  was  capable  of  acting  only 
by  agents.  But  corporations,  pretending  to  act  without  agents,  exhibited 
the  novel  phenomena  of  anomalous  and  nondescript  as  well  as  imaginary 
beings,  with  no  visible  principal  or  authorized  representative ;  no  attri- 
bute of  personality  subject  to  any  law,  or  bound  by  any  obligation  ;  and 
no  other  evidence  of  a  practical,  legal,  physical,  or  psychological  existence 
than  the  collection  of  premiums  and  assessments.  The  increasing  num- 
ber of  stipulations  -and  covenants,  secreted  in  the  usual  manner,  not  being 
understood  by  the  premium  payer  until  his  property  was  burned,  people 
were  as  easily  beguiled  into  one  edition  as  another,  until  at  last  they  were 
made  to  formally  contract  with  a  phantom  that  carried  on  business  to 
the  limited  extent  of  absorbing  cash  received  by  certain  persons  who 
were  not  its  agents. 

When  it  was  believed  that  things  had  come  to  this  pass,  the  legislature 
thought  it  time  to  regulate  the  business  in  such  a  manner  that  it  should 
have  some  title  to  the  name  of  insurance,  and  some  appearance  of  fair 
dealing  ;  and  the  act  of  1855  was  passed  for  that  purpose. 

The  loss  of  the  time  occupied  by  the  solicitations  of  insurance  agents, 
the  loss  of  premiums  and  assessments  paid,  the  loss  of  insurance  security, 
the  vexation  and  costs  of  lawsuits  lost  upon  the  astute  and  technical 
character  of  applications  and  policies  not  understood  by  the  premiam 
payers,  the  maimer  in  which  innocent  and  deluded  persons  were  over- 
whelmed by  an  array  of  their  theoretical  misrepresentations  and  construc- 
tive frauds,  and  other  misfortunes  incident  to  the  system,  were  believed 
to  constitute  a  crying  evil,  and  a  mischief  of  great  magnitude.  (Whether 
any  remedy  was  available  at  common  law  or  in  equity,  upon  higher 
grounds  and  broader  views  than  were  taken —  U.  M.  L,  Ins.  Co.  v. 
Wilkinson^  and  note  on  that  case  in  11  Am.  Law  Reg.  (N.  S.)  485  — 
we  need  not,  in  this  constixiction  of  statutes,  stop  to  consider.)  When 
the  premium  payer  complained  that  he  had  been  defrauded,  it  was  not, 
in  the  opinion  of  the  legislature,  a  sufficient  answer  to  say  that,  if  he 
had  been  wise  enough,  taken  time  enough,  had  good  eyes  enough,  and 
been  reckless  enough  in  the  use  of  them  to  read  the  mass  of  fine  print, 
and  had  been  scholar,  business  man,  and  lawyer  enough  to  understand 
its  full  force  and  effect,  he  would  have  been  alarmed,  and  would  not  have 
been  decoyed  into  the  trap  that  was  set  for  him.  Men  have  a  right  to 
be  dealt  with  with  some  regard  for  the  state  of  mind  and  body,  of  knowl- 
edge and  business,  in  which  they  are  known  actually  to  exist.  Whether 
they  ought  to  be  what  they  are,  or  not,  the  fact  is,  that,  in  the  present 
condition  of  society,  men  in  general  cannot  read  and  understand  these 
insurance  documents.  Whether  it  be  reliance  upon  the  representations 
of  the  companies'  agents,  or  want  of  taste  for  literary  pursuits  and  criti- 
cal exegesis,  or  defect  of  legal  attainments,  or  press  of  business,  or  fatigue 
of  daily  labor,  or  dislike  of  insurance  typography,  —  whatever  the  cause 
may  be,  the  fact  is,  that,  under  the  ordinary  circumstances  of  the  present 
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order  of  things,  these  documents  are  iUegible  and  unintelligible  to  the 
generality  of  mankind.  And  it  seemed  to  the  legislature  that  the  com- 
panies who  sent  out  their  agents,  knowing  they  would  be  confided  in  by 
the  premium  payers  to  trsmsact  the  business  properly,  and  who  issued 
applications  and  policies  which  they  knew  would  not  be  understood, 
should  not  take  an  unfair  advantage  of  mistakes  into  which  the  com- 
panies themselves,  by  their  agents  and  their  fine  print,  caused  the  pre- 
mium payers  to  innocently  and  unconsciously  fall.  The  action  of  the 
legislature  was  certainly  m  harmony  with,  if,  indeed,  it  was  anything 
more  than  an  affirmance  of,  the  common  law  (in  relation  to  fraud,  estop- 
pel, and  trust),  which  will  not  hear  a  man  complain  that  he  has  led  his 
neighbor  into  a  pit.  It  was  also  thought  that  insurance  companies,  in 
danger  of  being  defrauded  by  the  premium  payer's  burning  his  own 
property,  were  required,  by  their  private  interest  and  their  public  duty, 
to  see  to  it  that  they  did  not  insure  his  property  to  such  an  amount  as 
to  lead  him  into  temptation ;  and  that  their  devices  were  not  a  pre- 
vention of,  nor  an  appropriate  protection  against,  the  fraudulent  in- 
cendiarism propagated  throughout  the  country  by  excessive  amounts  of 
pretended  insurance. 

As  the  distress  of  those  who  met  with  losses  was  not  alleviated  by  the 
•  eminent  respectability  of  the  men  whose  names  figured  as  officers  of  the 
companies,  so  it  was  the  nature  of  a  system  so  liable  to  abuse,  and  not 
the  character  of  the  nominal  or  real  managers  of  the  companies,  that  was 
supposed  to  call  for  the  interference  of  the  legislature.  With  no  fault  in 
many,  and  probably  with  substantial  fault  in  but  a  few,  the  system  came 
to  be  excessively  odious ;  it  was  believed  there  had  seldom  been  so  flagrant 
an  abuse  of  corporate  power. 

The  act  of  1855  cut  up  a  considerable  part  of  the  supposed  evil  by  the 
roots.  Upon  a  full  trial  of  the  remedy,  from  1855  to  1862,  it  seemed  to 
answer  the  high  expectations  that  had  been  formed  of  it,  and  was  perfectly 
satisfactory  to  the  people  of  the  State.  In  this  state  of  things  the  defend- 
ants claim  that,  by  the  special  act  of  1862,  in  addition  to  the  defendants* 
charter,  the  legislature  abolished  the  remedy,  not  generally,  in  favor  of  all 
insurance  companies,  but  by  an  exception  in  favor  of  this  company  alone, 
leaving  the  public  securely  guarded  against  all  other  companies,  and  giving 
to  this  company  alone  the  legal  right  to  take  advantage  of  an  innocent 
mistake,  which  right  (if  it  ever  existed)  the  legislature  had  taken  away 
from  this  company  and  all  other  companies  seven  years  before.  It  is  not 
to  be  presumed  that  the  legislature,  of  their  own  motion,  passed  the 
act  of  1862  in  ignorance  of  its  tenor  and  practical  effect,  or  that  this 
company  fraudulently  procured  its  passage.  No  reason  is  suggested  to 
show  why  the  legislature  should  revive  the  evil  which  they  had  explicitly 
abolished  —  abolish  the  remedy  which  was  thought  to  be  perfectly  indis- 
pensable, and,  after  a  thorough  trial  of  seven  years'  duration,  had  been 
lound  perfectly  successful — and  give  this  company  a  monopoly  of  insur- 
ance fraud.  What  great  and  conspicuous  benefits  these  defendants  had 
conferred  upon  the  State ;  what  enormous  and  exceptional  service  this  par- 
ticular company  was  to  render  the  public  over  and  above  all  other  com- 
panies engaged  in  the  same  business ;  in  what  respect  it  was  so  peculiar 
an  institution  as  to  be  selected  for  distinguishing  marks  of  public  favor, 
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and  loaded  with  the  bounty  and  perpetual  pension  and  franchise  of  de- 
frauding the  whole  community,  —  on  this  subject,  history,  as  well  as  the 
act  of  1862,  is  silent,  and  conjecture  fails.  Until  some  explanation  is 
given,  the  presumption  must  be  almost  irresistible  that  the  legislature  did 
not  do  what  the  defendants  claim  they'  did. 

It  is  not  for  the  court  to  legislate  by  construing  an  act  to  be  what  they 
think  it  ought  to  be  ;  but,  in  ascertaining  the  meaning  of  the  act  of  1862, 
by  the  settled  rules  of  construction,  it  is  our  duty  to  give  due  weight  to  the 
history  of  all  the  legislation  on  the  subject  matter  of  the  act,  and  the 
reason  and  policy  of  the  general  law  of  the  land,  in  connection  with  which 
the  special  act  of  1862  is  to  operate.  The  presumption  which  we  have 
found,  arising  upon  considerations  of  this  kind,  is  not  absolutely  irresistible 
and  conclusive,  because  it  would  be  possible  for  the  legislature  to  use  lan- 
guage sufficiently  explicit  to  leave  no  room  for  doubt  of  their  intent  to  do 
what  the  defendants  claim  they  did.  If  the  legislature  had  passed  a  gen- 
eral act,  saying,  in  so  many  words,  "  The  act  of  1855,  chapter  1662,  is 
hereby  repealed,"  there  would  have  been  no  question  what  that  meant. 
If,  instead  of  a  general  act  of  that  kind,  there  had  been  a  special  act,  ex- 
plicitly declaring  that  policies  issued  by  this  company  should  be  void  by 
reason  of  innocent  mistakes  of  the  premium  payers,  and  that  this  company 
should  be  exempted  from  the  operation  of  the  sixth  section  of  the  act  of  • 
1855,  we  might  be  compelled  to  admit  that  the  legislature  intended  not 
only  to  expose  the  community  to  an  unnecessary  danger  of  fraud,  but  also 
to  violate  those  principles  of  free  government  which  require  laws,  as  far  as 
practicable,  to  be  general,  equal,  and  uniform,  and  prohibit  unjust  discrim- 
inations and  monopolies. 

It  is  not  claimed  that  the  general  act  of  1855  was  repealed,  but  it  is 
claimed  that  this  company  was  exempted  from  the  operation  of  the  sixth 
section  of  that  act.  The  general  drift  of  the  Constitution  is  distinctly  hos- 
tile to  the  creation  of  discriminating  and  unreasonable  privileges  and  im- 
munities ;  the  declaration  of  Article  X  of  the  Bill  of  Rights,  that  govern- 
ment is  instituted  for  the  common  benefit,  protection,  and  security  of  the 
whole  community,  and  not  for  the  private  interest  or  emolument  of  any 
one  man,  family,  or  class  of  men,  is  plain  and  explicit :  and  the  declaration 
of  Article  XXXVI,  that  a  pension  should  be  granted  with  great  caution, 
and  only  in  consideration  of  actual  services,  and  never  for  more  than  one 
year  at  a  time,  is  very  significant.  And  it  is  difficult  to  over-estimate  the 
weight  of  the  natural  presumption  that  the  legislature  did  not  intend 
either  to  pass  an  act  that  would  be  void,  because  evidently  a  breach  of 
constitutional  obligations,  or  to  pass  one  that  would  so  far  indirectly  defy 
the  general  spirit  of  the  paramount  law,  —  though  not  in  direct,  open,  and 
violent  conflict  with  any  of  its  specific  provisions,  —  as  to  be  of  doubtful 
validity.  It  is  always  to  be  presumed —  and  the  presumption  is  to  stand 
until  the  contrary  is  shown  by  an  immense  preponderance  of  evidence  — 
that  the  legislature  have  not  intended  to  disregard  the  doctrine  of  equal 
rights,  upon  which  our  institutions  were  founded.  Whether  every  possible 
application  of  that  doctrine  is  guaranteed  in  express  terms  in  the  Constita- 
tion,  or  whether  some  applications  of  it  are  necessarily  to  be  inferred  from 
the  general  tone  and  temper  of  that  instrument,  and  its  comprehensive 
declarations  of  the  doctrine,  it  is  extremely  improbable  that  a  legislature, 
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presiuned  to  be  well  affected  to  free  institutions  in  theory  and  practice, 
have  intended,  by  an  application  of  the  doctrine  of  unequal  rights,  to  build 
on  some  other  foundation  than  that  laid  by  competent  authority. 

It  would  be  a  serious  misfortune  if,  by  construing  the  Constitution 
strictly  in  its  general  direction,  and  liberally  in  other  directions,  or  by 
adopting  any  arbitrary  rule  or  eccentric  habit  of  construction,  it  were  ren- 
dered necessary  to  constantly  amend  the  Constitution  by  inserting  such 
specific  guarantees  as  would  be,  in  fact,  mere  applications  of  the  general 
principles  of  the  original  instrument  to  changed  circumstances  and  new 
conditions  of  society.  Such  a  custom  of  amendment  would  propt^te 
erroneous  ideas  of  the  original,  break  the  uniformity  and  shake  the  per- 
manency of  its  principles,  and  materially  impair  its  efficacy.  If  the  court 
should  hold  that  the  legislature  intended  to  make  unreasonable  discrimina- 
tions and  to  establish  unreasonable  franchises,  not  for  the  common  benefit, 
protection,  and  security  of  the  whole  community,  but  for  the  private  in- 
terest or  emolument  of  some  one  man,  family,  or  class  of  men,  and  should 
further  hold  that  the  legislature  had  the  power  to  do  this,  in  any  case  not 
within  the  condemnation  of  some  constitutional  provision  more  explicit 
than  Article  X  of  the  Bill  of  Rights,  the  government  would  be  turned 
into  a  course  not  designed  by  its  founders.  Standing  on  the  presumption 
of  a  legislative  intent  to  support  the  spirit  as  well  as  the  letter  of  the  Con- 
stitution, the  court  is  not  justified  in  holding,  upon  any  light  grounds,  that 
the  legislature  have  carelessly,  unintelligently,  or  in  bad  faith,  discharged 
the  duty  forcibly  called  to  their  attention  by  their  official  oath ;  and  when 
a  statute  is  fairly  and  reasonably  capable  of  a  construction  consistent  with 
the  doctrines  of  the  Constitution,  it  must  ordinarily,  if  not  always,  be  the 
duty  of  the  court  to  give  it  that  construction. 

Upon  a  just  consideration  of  the  province  of  construction  as  the  dis- 
covery of  the  legislative  intent,  the  history  of  legislation  on  the  subject 
matter  of  the  third  section  of  the  private  act  of  1862,  the  reason  and 
policy  of  the  general  act  of  1855,  the  mischief  which  the  act  of  1856  waB 
designed  to  remedy,  and  the  presumption  that  the  legislature  passed  the 
act  of  1862  with  a  becoming  regard  for  constitutional  principles,  the  de- 
fendants* construction  of  that  act  is  extremely  unreasonable.  A  differ- 
ent construction  must  be  very  unreasonable  indeed  to  prevent  its  being 
adopted  in  preference  to  the  defendants'. 

The  title  of  the  act  of  1862  is,  '*An  act  in  addition  to  an  act  to  incor- 
porate the  Rockingham  Farmers'  Mutual  Fire  Insurance  Company," — not 
a  word  indicating  a  purpose  to  amend  the  act  of  1855,  entitled  ^^  An  act 
in  relation  to  insurance  companies,"  but  every  word  indicating  a  purpose 
to  amend  the  charter  of  this  company,  passed  in  1833.  A  material  modi- 
fication of  or  exception  to  the  general  law  would  naturally  be  put  in  a 
general  act,  and  not  in  a  private  one,  which  would  not  be  likely  to  be  pub- 
lished in  revisions  of  the  statutes.  An  important  amendment  of  a  general 
act  inserted  in  a  private  one,  with  nothing  in  the  title  of  the  latter  sug- 
gesting the  amendment,  is  not  according  to  the  usual  course  of  legislation 
in  this  State.  Not  only  is  there  nothing  in  the  title  of  the  act  of  1862 
suggesting  an  amendment  of  the  act  of  1855,  but  in  the  body  of  the 
former  act  there  is  no  allusion  to  the  latter ;  and,  from  a  perusal  of  the 
private  act  alone,  no  one  would  suspect  that  it  modified,  or  introduced  an 
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exception  to,  any  general  act  whatever.  If  the  legislature  had  intended, 
by  the  private  act,  to  make  so  serious  a  change  in  the  general  law  of  in- 
surance as  to  exempt  one  insurance  company  from  its  operation,  there  is 
some  reason  to  expect  they  would  have  explicitly  referred  to  the  general 
law,  or  used,  in  the  title  or  body  of  the  private  act,  some  express  words 
of  exemption  or  exception.  But,  while  the  seventh  section  of  the  amend- 
atory act  is,  "  The  fifth  and  seventh  sections  of  the  act  to  which  this  is  in 
addition  are  hereby  repealed,"  the  general  clause  repealing  all  acts  and 
parts  of  acts  inconsistent  with  this  act,  which  clause  was  inserted  in  the 
act  of  1855,  and  is  usually  inserted  in  all  acts  supposed  to  be  repugnant 
to  existing  statutes  not  particularly  repealed,  was  omitted  in  the  act  of 
1862. 

The  third  section  of  the  act  of  1862  is  a  substitute  for  the  repealed  sev- 
enth section  of  the  charter,  which  provided  "  that  the  said  company  may 
make  insurance  for  any  term  not  exceeding  seven  years  ;  and  any  policy 
of  insurance  issued  by  said  company,  signed  by  the  president,  and  coun- 
tersigned by  the  secretary,  shall  be  deemed  binding  on  said  company  in 
ail  cases.*' 

The  third  section  of  the  act  of  1862  provides  "  that  said  company  may 
make  insurance  for  any  term  not  exceeding  seven  years ;  and  any  policy 
of  insurance  issued  by  said  company,  signed  by  the  president,  and  coun- 
tersigned by  the  secretary,  shall  be  deemed  valid  and  binding  on  said 
company  in  all  cases  where  the  assured  has  a  title,  in  fee  simple,  unincum- 
bered, to  the  building,  buildings,  or  property  insured,  and  to  the  land  cov- 
ered by  said  buildings ;  but  if  the  assured  have  a  less  estate  therein,  or  if 
the  property  or  premises  are  incumbered,  policies  shall  be  void,  unless  the 
true  title  of  the  assured,  and  the  incumbrances  on  the  same,  be  expressed 
therein." 

A  literal  construction  of  the  repealed  section  would  have  made  every 
policy  "  binding  on  said  company,"  that  had  been  "  issued  by  said  com- 
pany, signed  by  the  president,  and  countersigned  by  the  secretary."  A 
literal  construction  of  the  substituted  section  would  make  every  such  pol- 
icy '^  valid  and  binding  on  said  company,"  where  the  title  of  tilie  assured 
is  "  in  fee  simple,  unincumbered."  No  construction  could  be  more  unrea^ 
sonable  or  more  unacceptable  to  the  defendants  than  that.  There  were 
many  cases  where  policies  "  issued  by  said  company,  signed  by  the  presi- 
dent, and  countersigned  by  the  secretary,"  would  have  been  void  under 
the  repealed  section  ;  and  there  are  many  cases  where  such  policies  would 
now  be  void  under  the  substituted  section,  even  if  the  title  of  the  assured 
were  "in  fee  simple,  unincumbered."  The  literal  construction  of  either 
section  is  wholly  inadmissible.  The  repealed  section  would  be  held  to 
operate  in  harmony  with  and  in  subjection  to  the  general  law  applicable 
to  duly  executed  policies  of  insurance.  Such  a  qualification  was  neces- 
sarily implied  and  understood.  And,  to  a  great  extent,  the  defendants 
would  of  course  claim  that  the  substituted  section  should  be  taken  with 
the  same  qualification.  But  the  defendants  claim  that  no  such  qualifica- 
tion can  be  attached  to  the  express  provision  that  policies  shall  be  void 
when  the  assured  has  a  less  estate  than  a  fee  simple,  unincumbered,  un- 
less his  true  title  is  expressed  in  the  policy ;  and  it  is  argued  that  such  a 
qualification  would  render  that  provision  nearly  a  nullity,  and  would  con- 
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flict  with  the  purpose  of  the  lien  (given  by  the  preceding  section)  on  the 
property  insured,  for  assessments.  Forcibly  as  tne  defendants'  argument 
is  presented,  it  seems  to  us  to  be  overcome  by  the  reasons  for  the  contrary 
oonclasion,  which  we  have  considered.  Due  weight  being  given  to  all  the 
reasons  on  both  sides  of  the  question,  the  qualification,  necessarily  implied 
in  the  repealed  section,  making  policies  valid,  not  in  all  cases,  according 
to  the  literal  tenns  of  that  section,  but  in  all  cases  where  duly  executed 
policies  would  be  valid  by  the  general  law,  —  which  qualification  is  also 
necessarily  implied  in  the  substituted  section  "  in  all  cases  where  the  as- 
sured has  a  title  in  fee  simple,  unincumbered,"  —  must,  we  think,  also  be 
implied  in  the  latter  section,  in  cases  where  the  assured  has  not  such  a 
title.  The  implied  qualification  is  in  the  repealed  section  and  in  the  sub- 
stituted section ;  and,  on  the  grounds  already  stated,  we  think  it  must  be 
held  to  apply  to  all  cases  under  the  latter  section,  as  it  applied  to  all  cases 
under  the  former. 

This  construction  undoubtedly  leaves  the  substituted  section  open  to 
the  criticism  of  not  being  a  very  felicitous  composition,  or  a  very  im- 
portant amendment ;  but  the  opposite  construction  would  expose  it  to 
objections  far  more  serious  than  infelicity  of  style  and  immateriality 
of  substance.  A  literal  construction  makes  the  act  of  1862  repugnant 
to  the  act  of  1855 ;  but  the  repugnancy  is  removed  by  applying  to  all 
cases  the  qualification  which  must  be  applied  to  many  cases ;  and  it  is 
much  easier  thus  to  remove  the  repugnancy  than  to  remove  the  objections  ^ 
to  the  construction  which  raises  it. 

The  defendants  further  claim,  that  the  act  of  1862  being  made  a  part 
of  the  contract,  the  plaintiff  is  bound  by  it  as  by  a  waiver  of  the  act  of 
1855.  But,  if  it  is  binding  upon  him  as  a  part  of  the  contract,  it  is  bind- 
ing in  accordance  with  its  legal  construction,  which,  as  we  hold,  makes  it 
operate  in  harmony  with,  and  subject  to  the  general  law  under  which  the 
plaintiff's  policy  is  not  "  void  by  reason  of  any  error,  mistake,  or  misrepre- 
sentation, unless  it  shall  appear  to  have  been  intentionally  and  fraudulently 
made."  The  third  section  of  the  act  of  1862  did  not  exempt  the  defend- 
ants, in  any  case,  from  the  operation  of  the  sixth  section  of  the  act  of 
1855.  Judgment  for  the  plaintiff .  . 

HiBBABD,  J.  I  concur  in  the  result  which  is  reached  in  the  forego- 
ing opinion,  but  do  not  think  it  can  be  sustained  upon  the  ground  stated. 
It  seems  to  me  that,  upon  a  true  construction  of  the  plaintiff's  applica- 
tion, the  insurance  was  not  on  the  whole  house,  but  on  the  undivided  half 
which  the  plaintiff  owned  in  fee  simple,  the  value  of  which  was  found 
by  the  jury  to  be  more  than  sufficient  to  justify  the  sum  insured  upon 
it.  If  this  view  is  correct,  the  question,  so  ably  discussed  in  the  opin- 
ion, does  not  arise.  The  provisions  of  the  application  which  tend  to 
favor  this  construction  are  not  contained  in  the  statement  of  facts  pre- 
ceding the  opinion  ;  and  it  would  not  be  useful  to  occupy  space  in  recit- 
ing or  considering  them,  nor  in  assigning  reasons  for  disagreeing  with  the 
doctrine  of  the  opinion. 
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CIRCUIT  COURT  U.  S.  -  DISTRICT  OP  CALIFORNIA. 

[January  7,  1874.] 

ASSESSMENT  OF  RAILROAD.  — CLOUD  UPON  TITLE  BY  SALE  FOR  ILLEGAL 
TAX.  —  INJUNCTION   TO  PREVENT   CLOUD  BEING  CAST  UPON  TITLE. 

HUNTINGTON  v.    GENT.  PAC.  JR.  JR.  CO. 

Discussion  of  the  mode  of  assessing  railroads  and  espeeiaUy  of  the  manner  prescribed 
by  the  statutes  of  California. 

The  act  of  the  State  of  Calif omia  is  such  that  a  sale  of  realty  for  taxes  casts  a 
cloud  upon  the  title ^  and  if  the  tax  for  the  collection  of  which  the  sale  is  about  to 
be  made  is  unlawful,  equity  will  enjoin  the  sale. 

Where  a  tax  is  invalid^  and  other  equitable  circumstances  are  shown  to  exists  an  in- 
junction may  issue,  in  effect  restraining  the  collection  of  the  tax. 

Sawyer,  C.  J.,  delivered  the  opinion  of  the  court. 

Bill  in  equity  to  restrain  the  sale  of  the  Central  Pacific  Railroad  for  ihe 
taxes  levied  in  the  various  counties  through  which  the  said  railroad  ex- 
tends, for  state  and  county  purposes  for  the  year  1872—3. 

There  are  two  grounds  upon  which  the  application  for  an  injunction  is 
rested.  First,  on  the  ground  that  the  Central  Pacific  Railroad  is  an  in- 
strumentality constructed  in  pursuance  of  acts  of  Congress,  and  employed 
by  the  national  government  in  the  exercise  of  its  constitutional  powers 
in  providing  for  the  transportation  of  the  mails,  the  armies  of  the  United 
States,  munitions  of  war,  &c.,  and,  as  such  instrumentality  of  the  general 
government,  exempt  from  state  taxation.  Secondly.  That  the  said  taxes 
have  not  been  assessed  in  the  mode  or  upon  the  principles  prescribed  by 
the  statute,  and  for  that  reason  the  assessment  is  void. 

The  first  ground  has  recently  been  disposed  of  adveraely  to  the  com- 
plainants by  the  supreme  court  of  the  United  States,  in  the  case  of  2%« 
Union  Pacijic  Railroad  Co.  v.  Peniston^  Treasurer ^  ^c,  decided  at  the 
present  term,  and  it  requires  no  further  consideration. 

As  to  the  second  ground ;  section  3617  of  the  Political  Code  of  Cal- 
ifornia defines  the  term  ^^real  estate,"  as  used  in  the  statute  for  the 
purposes  of  taxation,  as  follows  :  — 

"  First,  the  term  '  real  estate '  includes  — 

"  1.  The  ownership  of,  claim  to,  possession  of,  or  the  right  to  the  pos- 
session of  land ;     .     .     .     . 

"3.  Improvements. 

"  Second.     The  term  '  improvements  '  includes  — 

"  1.  All  buildings,  structures,  fixtures,  fences,  and  improvements  erected 
on,  upon,  or  affixed  to  the  land." 

The  term,  "  real  estate,"  then,  includes  both  the  land  and  the  improve- 
ments on  the  land,  and  the  Central  Pacific  Railroad  is  real  estate  made 
up   of   both   these   classes.     First,  the  ownership,  &c.,  or  right   to   the 

Eossession  of  the  land  upon  which  the  track  is  laid,  location  of  engine- 
ouses,  stations,  water  tanks,  &c., —  in  other  words,  the  right  of  way. 
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&c. ;  and,  secondly,  "  Improvements,"  as  engine-houses,  station-houses, 
fences,  water  tanks,  ties,  rails,  &c.,  which  are  either  "  buildings,  struc- 
tures, fixtures,  fences,'*  or,  "  improvements  erected  upon  or  affixed  to  the 
land." 

So,  also,  the  interest  of  the  company  in  the  railroad  is  real  estate  under 
the  general  principles  of  the  law,  without  reference  to  the  statute,  as 
held  after  a  full  discussion  of  a  similar  question  by  .the  supreme  court  of 
CaUfornia,  in  N,  B.  ^  M.  R.  R.  Company^ %  Appeal^  in  the  matter  of 
widening  Kearney  Street,  32  Cal.  505. 

Section  3650  of  the  Political  Code,  provides  that :  — 

^*  The  assessor  must  prepare  an  assessment  book  with  appropriate 
headings,  alphabetically  arranged,  in  which  must  be  listed  all  property 
within  the  county^  and  in  which  must  he  specified  in  separate  columns 
under  the  head  — 

'•*  1.  The  name  of  the  person  to  whom  the  property  is  assessed  ; 

"  2.  Land  by  township^  range^  section^  or  /rational  section;  and  when 
such  land  is  not  a  congressional  division  or  subdivision^  by  metes  and 
bounds^  or  other  description  sufficient  to  identify  it^  giving  an  estimate  of 
the  number  of  acres^  locality^  and  the  improvements  thereon  ; 

"  3.  City  and  town  lots,  naming  the  city  or  town,  and  the  number, 
block,  according  to  the  system  of  numbering  in  such  city  or  town,  and  im- 
provements thereon ; 

**  4.  All  personal  property,  showing  the  number,  kind,  amount,  and 
quality  ;  but  9k  failure  to  enumerate  in  detail  such  personal  property  does 
not  invalidate  the  assessment ; 

"  5.  The  cash  value  of  real  estate^  other  than  city  or  town  lots  ; 

"  6.  The  cash  value  of  improvements  on  such  real  estate  ; 

"  7.  The  cash  value  of  citv  and  town  lots ; 

"  8.  The  cash  value  of  improvements  on  city  and  town  lots." 

Section  3651  gives  tlie  form  of  the  assesment  books  to  be  used,  ruled 
into  separate  columns,  one  column  for  each  particular  specified  in  the 
preceding  section,  with  the  appropriate  headings,  among  which  is  one 
column  with  the  heading  "  Value  of  real  estate  other  than  city  or  town 
lot%^^  and  immediately  following,  another  headed,  "  Value  of  improve- 
ments thereon,^^  There  is  no  special  provision  of  the  statute  for  a  differ- 
ent mode  of  assessing  railroads.  There  is  no  provision  at  all  for  assessing 
'  railroads,  as  railroads.  The  only  provisions  pointing  out  any  exceptional 
mode  of  assessing  the  property  owned  by  railroad  companies  relates  to 
the  rolling  stock,  which  is  as  follows,  to  wit :  — 

"  Section  3663.  Where  the  railroad  of  a  railroad  corporation  lies  in 
several  comities,  its  rolling  stock  must  be  apportioned  between  them,  so 
that  a  portion  thereof  may  be  assessed  in  each  county,  and  each  county's 
portion  must  bear  to  the  whole  rolling  stock  the  same  ratio  which  the 
number  of  miles  of  the  road  in  such  county  bears  to  the  whole  number 
of  miles  of  such  road  lying  in  this  State." 

In  relation  to  equalization  of  assessments  by  the  State  Board  of  Equal- 
ization, section  3693  provides :  — 

"  When  the  property  is  found  to  be  assessed  above  or  below  its  full  cash 
value,  the  board  must  add  to,  or  deduct  from,  the  valuation  of  — 

"  1.   The  real  estate  ; 
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"  2.  Improvements  upon  such  real  estate  ; 

t/a      ••••••• 


"  Such  per  centum  respectively  as  is  sufficient  to  raise  or  reduce  it  to 
the  full  cash  value." 

Under  these  provisions  of  the.  law,  railroads  must  be  assessed  like  any 
other  real  estate.  They  fall  clearly  within  the  statutory  definition  of  real 
estate.  The  lands  and  the  improvements  on  them  must  also  be  assessed 
separately,  and  the  land,  not  being  congressional  division  or  subdivision, 
must  be  described  by  *'  metes  and  bounds,  or  other  description  sufficient  to 
identify  it,  giving  an  estimate  of  the  number  of  acres,  locality,  and  the 
improvements  thereon."  Unless  so  assessed,  the  state  board  cannot 
equalize  the  assessment  in  the  mode  required  by  section  8693,  which 
must  also  equalize  each  separately  by  adding  to  or  deducting  "  from  the 
valuation  of,  1.  The  real  estate ;  2.  Improvements  upon  such  real  es- 
tate." This  may  be  an  unsatisfactory  way  of  assessing  railroads,  but  if 
so,  the  wisdom  of  the  legislature,  has  so  provided,  and  the  mode  must  be 
pursued  or  the  assessment  will  be  void.  It  cannot  be  said  that  this  was 
inadvertently  done,  for  railroads  were  not  overlooked,  the  mode  of  assessing 
the  rolling  stock  having  been  carefully  provided  for.  The  bill  alleges  that 
the  several  county  assessors,  '^  in  making  their  assessments,  did  not  assess 
the  right  of  way  separately  as  land  consisting  of  so  many  acres  of  such  or 
such  a  value  per  acre,  nor  did  they  describe  it  by  reference  to  township, 
or  range,  or  section,  or  fractional  section,  or  by  metes  and  bounds,  or  by 
other  description,  except  as  hereinafter  stated,  nor  did  they  assess  sepa- 
rately the  improvements,  or  iron  and  ties  constituting  said  superstructure, 
as  improvements  of  such  or  such  a  value,  according  to  the  cash  value  of 
said  ties  and  iron,  nor  did  they  value  said  lands  at  their  cash  value  as 
lands,  or  as  of  the  same  value  as  other  adjoining  lands  of  like  quality. 
On  the  contrary,  they  assessed  said  right  of  way  and  superstructure  to- 
gether as  constituting  one  thing,  and  described  them  as  so  many  miles  of 
railroad  of  such  or  such  a  value  per  mile,  without  regard  to  the  width  of 
the  right  of  way." 

And  further :  — 

^^  That  in  ascertaining  the  valuation  of  said  road,  said  assessors  and 
board  of  equalization  were  not  governed  by  the  value  of  the  land  consid- 
ered as  land,  and  of  the  same  value  as  adjoining  lands  of  like  quality,  nor 
by  the  value  of  ties  and  iron  considered  as  ties  and  iron,  as  new  or  old, 
or  depreciated  in  value  by  use ;  but  on  the  contraiy,  they  lumped  said 
lands  and  superstructure  and  considered  them  as  one  thing,  and  ascer- 
tained their  value  by  taking  into  account  the  franchises  of  said  company 
and  their  value,  the  cost  of  construction,  fills,  embankments,  tunnels,  cuts, 
and  snowsheds,  and  the  fact  that  said  road  extended  from  San  Jose,  in  the 
State  of  California,  to  Ogden,  in  the  Territory  of  Utah, — a  distance  of 
about  eight  hundred  and  seventy-five  miles,  —  and  there  formed  a  junction 
with  the  Union  Pacific,  and  constitutes  a  part  of  a  line  of  railroads  ex- 
tending from  the  Pacific  to  the  Atlantic  Ocean,  and  the  amount  of  busi- 
ness transacted  by  said  plaintiff  on  said  road,  and  the  profits  derived  by 
said  plaintiff  therefrom  ;  all  of  which,  as  complainants  aver,  was  contrary 
to  the  rules  prescribed  by  the  statute  of  said  State  in  such  case  made  and 
provided." 
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This  is  certainly  neither  literally  nor  snbstantially  the  mode  of  assess* 
ing  prescribed  by  the  statute ;  and,  as  the  application  is  heard  on  the  bill 
alone,  the  ayerments  of  the  bill  must  be  taken  as  true.  Besides,  the  de- 
scription is  defective.  It  ^yes  so  many  miles  of  railroad  without  r^^rd 
to  ^e  width  of  the  land  occupied,  or  to  any  specific  location.  The  bill 
shows  that  the  land  occupied  yaries  in  width  from  100  to  400  feet,  and 
that  it  has  a  superstructure  of  ties  and  iron  rails  forming  a  track  for  cars 
to  ran  on,  depots,  stations,  &c.  The  description  adopted  by  the  assessor 
is  no  more  definite  than  that  in  Kehey  y.  Abbott^  13  Cal.  616,  619,  which 
was  held  by  the  supreme  court  of  California  to  be  insufficient,  and  the 
assessment  consequently  yoid. 

But  we  do  not  find  it  necessary  to  determine  whether  this  defect  is  &tal. 
The  assessment,  as  equalized  by  the  state  board  set  out  in  the  bill,  shows 
some  curious  results.  The  assessment  as  equalized  in  San  Joaquin  County 
is  twice,  and  in  Placer,  more  than  three  times  as  much  per  mile  as  in 
Santa  Clara  and  Alameda  counties,  and  that  of  Placer  County  two  and 
one  half  times  as  great  as  in  Neyada  County.  And  the  yalue  of  the 
TolliDg  stock  as  equalized  is  not  apportioned  according  to  the  number 
of  miles  in  each  county.  But  we  are  not  prepared  to  say  that  the  court 
could  remedy  an  erronlus  or  unequal  assesLe^t,  provide!  that  it  is  made 
in  the  proper  mode,  upon  the  proper  principle,  and  in  other  respects  prop-> 
erly  made.  Doubtless  it  could  not.  This  assessment,  in  our  judraient, 
has  more  radical  defects.  It  is  not  made  in  the  way  prescribed  oy  the 
statute.  It  is  not  only  not  formally,  but  is  not  eyen  substantially  such  an 
assessment  as  the  statute  requires.  The  statute,  for  some  wise  reason,  it 
must  be  presumed,  expressly  requires  that  the  interest  in  the  land  and  the 
improyements  ^  miMt  be  separately  assessed,  and  separately  equalized. 
This  has  not  been  done,  and  these  assessments  could  not  be  separately 
equalized,  because  the  board  of  equalization  would  haye  no  data  in  yiew 
of  the  mode  of  assessment  by  which  it  could  be  determined  what  part  had 
been  assessed  to  the  land,  or  what  to  the  improyements. 

In  states  where  the  statutes  contain  proyisions  similar  to  those  in  this 
State,  defining  real  estate  for  the  purposes  of  taxation,  and  as  to  the  mode 
and  principle  of  assessing  real  estate,  as  in  New  York,  it  has  been  repeat- 
edly held  that  the  railroads  are  taxable  ^^  as  real  estate  in  the  several  towns 
in  which  such  real  estate  is  to  be  taxed  upon  its  actual  yalue  at  the  time 
of  the  assessment,  whether  that  yalue  is  more  or  less  than  the  original  cost 
thereof ; ''  that  ^^  the  assessors  are  simply  to  ascertain  the  yalue  of  the 
land,  and  of  the  erections  or  fixtures  thereon,  irrespectiye  of  the  consider- 
ation whether  the  road  is  well  or  ill-managed,  whether  it  is  profitable  to 
the  stockholders  or  otherwise.  Such  property  is  to  be  appraised  in  the 
same  manner  as  the  adjacent  lands  of  indiyiduals,  and  without  reference 
to  other  parts  of  the  railway.'*  Mohawk  ^  Hudson  R.  R.  Co.  y.  CliUe^ 
4  Paige,  895 ;  Alb.  ^  Seh.  R.  R.  Co.  y.  Osbom,  12  Barb.  225  ;  A.  g-  W. 
R.  Oo.  y.  Toum  of  Canaan^  16  Barb.  244 ;  see,  also,  S,  ^  M.  R.  Co.  y. 
Morgan  Co.  14  111.  168  ;  Tax  Cases^  12  Gill  &  John.  117.  Decisions  un- 
der different  statutes  of  course  haye  no  application. 

The  statute  of  New  York,  under  which  the  decisions  cited  were  made, 
giyea  a  similar  definition  of  real  estate  to  that  cited  from  the  Code  of 
California,  and  proyides,  that  ^^All  real  and  personal  estate  liable  to 
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taxation  shall  be  estimated  and  assessed  by  the  assessors,  at  its  full  and 
true  value,  as  they  would  appraise  the  same  in  payment  of  a  just  debt 
due  from  a  solvent  debtor/'  (Stat.  N.  Y.  1851,  883.)  Section  8627 
of  the  Political  Code  of  California  is  substantially  the  same.  It  provides 
that  ^^All  property  must  be  assessed  at  its  full  cash  value ; "  and  section 
8617  provides  that  *^  The  term  *  full  cash  value,'  means  the  amount  at 
which  the  property  would  be  appraised  if  taken  in  payment  of  a  just  debt 
due  from  a  solvent  debtor."  And  the  assessor  must  ascertain  ^^  all  the 
property  in  his  county  subject  to  taxation,  and  must  assess  such  property 
to  the  persons  who  own,  claim,  have  the  possession  or  control  thereof." 

That  is  to  say,  the  property  in  each  county  must  be  assessed  in  that 
county,  without  reference  to  property  in  any  other  county,  and  the  value 
must  be  estimated  at  the  amount  at  which  that  particular  land  and  im- 
provements thereon  would  be  ^^  appraised  if  taken  in  payment  of  a  just 
debt  due  from  a  solvent  debtor,"  if  taken  by  itself  out  of  its  connections. 
For  it  is  that  portion  only  that  can  be  taxed  and  that  can  be  sold,  in  any 
given  county.  In  adopting  the  provisions  of  New  York,  the  construction 
before  put  upon  the  statutes  by  the  courts  of  New  York  must  be  pre- 
sumed to  have  been  contemplated. 

The  bill  alleges  that  the  railroad  and  its  appurtenances  were  not  as- 
sessed or  equalized  upon  that  principle  in  any  of  the  counties  whose 
collectors  are  made  parties,  but  that,  on  the  contrary,  they  ^^  lumped  said 
lands  and  superstructure,  and  considered  them  as  one  thing,  and  ascer- 
tained their  value  by  taking  into  accoimt  the  franchises  of  said  company 
and  their  value,  the  cost  of  construction,  fills,  embankments,  tunnels, 
cuts,  and  snow-sheds,  and  the  fact  that  said  road  extended  from  San  Jose, 
in  the  State  of  California,  to  Ogden,  in  the  Territory  of  Utah  —  a  dis- 
tance of  about  eight  hundred  and  seventy-five  miles  — and  there  formed 
a  junction  with  the  Union  Pacific,  and  constitutes  a  part  of  a  line  of 
railroads  extending  from  the  Pacific  to  the  Atlantic  Ocean,  and  the 
amount  of  business  transacted  by  said  plaintiff  on  said  road,  and  the 
profits  derived  by  said  plaintifiE  therefrom  ;  all  of  which  as  complainants 
aver,  was  contrary  to  the  rules  prescribed  by  the  statute  of  such  State  in 
such  cases  made  and  provided."  If  this  is  so,  —  and,  for  the  purposes  of 
this  motion  heard  upon  the  bill  alone,  the  allegation  must  be  taken  as 
true — the  assessment  was  made  in  direct  violation  of  the  provisions  of 
the  statute. 

Upon  the  hypothesis  alleged.many  elements  were  considered  which  the 
statute  does  not  contemplate.  In  addition  to  other  improper  elements 
considered,  such  an  assessment  would  be  equivalent  to  taking  the  valu- 
ation of  an  imdivided  part  of  the  whole  road  extending  entirely  across 
two  states  and  a  part  of  a  territory,  and  in  principle,  like  the  case  of 
S.  ^  M.  JR.  Co.  Y.  Morgan  Co.  14  111.  163,  it  would  be  taking  into  con- 
sideration value  given  to  it  by  its  connection  with  other  property  outside 
of  the  said  counties,  and  even  outside  the  state  in  which  the  assessments 
were  made ;  or,  in  other  words,  assessing  the  entire  road,  including  prop- 
erty ouside  of  the  several  counties  and  state  where  the  assessments  were 
made,  and  then  taking  a  proportionate  part  of  the  whole,  corresponding 
to  the  number  of  miles  of  road  situate  in  the  particular  county  where 
the  assessment  is  made.    If  the  assessment  had  been  made  in  the  mode. 
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and  upon  the  principle  prescribed  by  the  statute,  without  actual  fraud, 
it  would,  doubtless,  be  incompetent  for  the  court  to  inquire  into  any  error 
of  judgment  in  ascertaining  the  value,  however  gross  it  might  be. 

The  law  has  devolved  upon  the  assessors  the  sole  duty  of  determining 
the  amount,  and  upon  the  boards  of  equalization  the  duty  and  power 
of  equalizing,  and  their  determination  is  final,  provided  they  act  in  the 
mode,  and  upon  the  principle  which  the  statute  requires.  But  they  can- 
not depart  from  the  mode  or  the  principle  prescribed,  for  when  they 
do  this,  they  act  without  authority.  The  court  can  only  inquire  as  to 
whether  they  have  pursued  the  statute.  In  this  case  the  allegations  of 
the  bill  being  taken  as  true,  as  they  must  be,  as  now  presented,  it  is 
apparent  that  the  assessment  has  not  been  made  or  equalized  in  pursu- 
ance of  the  statute,  either  in  the  mode  of  assessment,  namely,  by  assess- 
ing the  land  and  improvements  separately,  or  in  the  principle  adopted 
for  ascertaining  the  value.  Section  3650  of  the  Political  Code  expressly 
provides  for  listing.  "  All  personal  property  showing  the  number,  kind, 
and  quality ;  but  a  failure  to  enumerate  in  detail  such  personcU  property 
does  Tiot  invalidate  the  assessment ; "  and  section  3807  provides  that 
"  When  land  is  sold  for  taxes  correctly  imposed,  as  the  property  of  a 
particular  person,  no  misnomer  of  the  owner,  or  supposed  owner,  or  other 
mistake  relating  to  the  OWNERSHIP  thereof,  affects  the  sale,  or  renders  it 
void  or  voidable."  Thus  it  is  provided,  that  a  failure  to  mention  in 
detsdl  personal  property,  or  to  name  the  true  owner  of  real  estate  other- 
wise '*  correctly  "  assessed,  shall  not  vitiate  the  assessment ;  but  we  find 
no  saving  clause  to  protect  an  assessment  substantially  defective  by  a 
failure  to  assess  in  the  mode,  as  to  assess  the  land  and  improvements 
separately,  and  upon  the  principle  prescribed  by  the  statute  —  such 
defects  as  now  appear  to  exist  in  this  assessment.  The  maxim  expressio 
nmus  excltisio  aUerius  est^  would  seem  to  be  peculiarly  applicable. 

It  has  often  been  held  by  the  supreme  court  of  California  and  the  courts 
of  other  states,  that  taxes  and  street  assessments  not  assessed  in  strict 
accordance  with  the  provisions  of  the  statute  are  void.  The  statute  con- 
fers the  power,  and  it  affords  the  measure  of  power.  Smith  v.  Davis^  30 
Cal.  537  ;  Kelsey  v.  Abbott,  13  Cal.  618 ;  Moss  v.  Shear,  25  Cal.  38 ; 
Blatner  v.  Davis.  32  Cal.  329 ;  Taylor  v.  Bonner,  31  Cal.  482 ;  People 
V.  Snealh  *  Arnold,  28  Cal.  615  ;  Falkner  v.  Hunt,  16  Cal,  167,  172-3  ; 
see,  dso,  ^Atmmmv.ih9nan,26Me.  228;  Willey  y.  ScovHWs  Lessees,  9 
Ohio,  43  ;  Blackwell  on  Tax  Titles,  176. 

In  our  judgment,  the  several  assessments  in  question  have  not  been 
made  in  accordniice  with  the  provisions  of  the  statute  in  the  particulars 
indicated,  and  on  those  grounds  they  are  void. 

But  the  mere  fact  alone,  that  the  tax  levied  is  void,  affords  no  ground 
for  equitable  relief.  Are  there  any  other  circumstances  alleged  which 
present  a  proper  case  for  equitable  cognizance  ?  The  bill  alleges  that  the 
several  tax-collectors,  who  are  defendants,  threaten  to  collect  and  will 
collect  the  said  several  taxes  by  forced  sale  of  the  said  railroad,  fixtures, 
and  appurtenances,  unless  voluntarily  paid  by  said  Central  Pacific  Rail- 
road Company ;  that  they  will  sell  the  same  and  give  certificates  of  sale 
and  deeds  to  the  purchasers,  under  the  laws  of  the  State ;  that  said  deeds 
will  be  condneive  evidence  of  the  validity  of.  said  assessments,  and  the 
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regularity  of  the  proceedingB  thereon,  and  in  that  event  the  capital  stock 
of  said  company  owned  by  defendant  will  become  valueless;  or,  if  the 
said  defendsmt,  the  Central  Pacific  Railroad  Company,  should  pay  said 
taxes  to  prevent  said  sale,  the  complainants  will  be  deprived  of  a  proper 
portion  of  dividends,  Ac.  The  Pobtical  Code  provides  for  sales,  for  taxes, 
and  that  certificates  of  sales,  and  deeds  containing  certain  enumerated  re- 
citals ^  shall  be  given  to  the  purchasers ;  and  section  8786  provides,  that 
the  deed  so  given  shall  be  ^^  primary  evidence"  [that  is  to  say,  primd 
facie  evidence,  or  ^^  that  which  suffices  for  the  proof  of  a  particular  fact, 
until  contradicted  and  overcome  by  other  evid^ice."  See  Civ.  Pro. 
1888]  that :  — 

^^  1.  The  property  was  asiessed  as  required  by  law  ; 

^^  2.  The  property  was  equ^dixed  as  required  hy  law; 

^^  8.   The  taxes  were  levied  in  aeeordanee  with  law  ; 

^^  4.  The  taxes  were  not  paid ; 

"  5.  At  a  proper  time  and  place  the  property  was  sold  as  prescribed  by 
law,  and  by  the  proper  officer ; 

"  6.  The  property  was  not  redeemed  ; 

*^  7.  The  person  who  executed  the  deed  was  the  proper  d£cer : 

^*  8.  Where  the  real  estate  was  sold  to  pay  taxes  on  personal  property, 
that  the  real  estate  belonged  to  the  person  liable  to  pay  the  tax." 

*'  And  conclusive  evidence  of  the  regularity  of  all  other  proceedings^  from 
the  assessment  by  the  assessor,  inclusive,  up  to  the  execution  of  the  deed." 
(Sec.  8787). 

That  such  a  deed  would  cast  a  cUmd  upon  the  title,  if  nothing  worse, 
there  can  be  no  doubt.  It  would  only  be  necessary  for  the  plaintiff  to 
produce  his  deed  to  show  title.  It  would  then  devolve  upon  the  defend- 
ant to  show  affirmatively,  by  evidence  dehors  the  deed,  such  fatal  de- 
fects in  the  assessment  as  it  is  admissible  to  show  under  the  provisions 
cited,  the  deed  itself  being  conclusive  as  to  other  particulars;  and  this 
brings  it  within  the  test  by  which  the  question  is  determined  whether  a 
deed  would  be  a  cloud  upon  title,  established  in  this  State  by  the  decisions 
of  the  supreme  court.  *^  The  true  test,  as  we  conceive,  Dy  which  the 
question,  whether  a  deed  would  cast  a  cloud  upon  the  title  of  the  plaintiff, 
may  be  determined,  is  this  :  — 

^^  Would  the  owner  of  the  property  in  an  action  of  ejectment,  brought 
by  the  adverse  party,  founded  on  the  deed,  be  required  to  offer  evidence  to 
defeat  the  recovery  ?  If  such  proof  would  be  necessary,  the  cloud  wovld 
exist ;  if  no  proof  would  be  necessary,  no  shade  would  be  cast  by  the  pres- 
ence of  the  deed."  Pixley  v.  Huggins^  16  Cal.  183-4 ;  Thompson  v.  Lynch^ 
29  Cal.  189 ;  Soger  v.  Shindler^  29  Cal.  47 ;  Arrington  v.  Liseom^  84 
Cal.  865. 

This  test  is  also  recognized  by  implication  by  the  United  States  supreme 
court,  in  Hannewinkle  v.  Q-eorgetown^  16  Wall.  548.  It  is  only  necessary 
to  introduce  the  deed  under  the  statute  to  make  out  a  title.  It  is  not  nec- 
essary to  introduce  the  record  of  the  prior  proceedings,  which  show  the 
invalidity  of  the  assessment.  In  such  cases  the  court  will  interfere  by  in- 
lunction  to  prevent  a  cloud  being  cast  upon  the  title.  The  court  will  en- 
join the  casting  of  a  cloud  upon  a  title  in  cases  wherein  the  cloud  itself, 
when  cast,  would  be  removed.     Palmer  v.  Boling^  8  Cal.  888 ;  Fremont  ▼. 
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iSc^Zfi^,  11  CaL  380 ;  PixUy  v.  Huggin%,  15  Cal.  127  ;  Stbemia  S.  ^  L. 
Soc.  Y.  Ordway,  38  Cal.  681-2 ;  Shattuck  v.  CavBon,  2  Cal.  588 ;  Guy  y. 
ffermance,  5  Cal.  73 ;  Ihigland  v.  Lewis^  25  Cal.  337  ;  Alver8<m  t.  Jbn^^, 
10  Cal.  9-11 ;  Pettit  v.  Shepherd,  6  Paige,  501.  In  2)w«  y.  Oity  of  Chi- 
eagoy  11  Wal.  112,  where  a  bill  was  filed  by  a  stockholder  of  the  Union 
National  Bank  against  the  bank  and  the  city,  to  restrain  the  collection  of 
a  tax  leyied  upon  the  stock,  the  compl^nant  alleged  only  the  invalidity  of 
the  assessment,  without  any  special  circumstances  of  equitable  cognizance. 
The  bill  was  not  sustained  expressly  on  this  ground.  The  bank  filed  a 
cross-bill,  in  which  it  allied  that  a  sale  of  the  stock  woidd  subject  it  to  a 
multitude  of  suits,  &c.  The  court,  in  deciding  the  case,  say  in  regard  to 
the  cross-bill  filed  by  the  bank :  ^^  Were  it  an  original  bill,  the  jurisdiction 
of  the  court  might  be  sustained  on  that  ground*  But  as  a  cross-bill,  it  must 
follow  the  fate  of  the  original  bilV^  This  case  is,  therefore,  authority  in 
favor  of  the  proposition  that  a  bill  alleging  equitable  drcum'stances  of  a 
similar  character  to  those  alleged  in  this  biU,  in  addition  to  the  invalidity 
of  the  tax,  will  be  sustained.  We  think  that  an  act  that  results  in  casting 
a  doud  upon  the  title  of  real  estate  is  an  ordinary  ground  of  equitable  re- 
lief, and  that  tiiis  bill,  in  addition  to  the  invalidity  of  the  tax,  shows  spe- 
cial drcumstances  sufficient  to  justify  an  injunction. 

Let  an  injunction  issue,  restraining  proceedings,  in  pursuance  of  the 
prayer  of  the  bill,  until  further  cnrdered  by  the  court. 

Hoffman,  J.,  concurred. 


SUPEIBMB  OOUBT  OF  ILLINOIS. 

I88UIN0  INJUNCTION  Oli^  SUNDAY.  —  OBIOIN  OF  THE  BULB  THAT  SUNDAY 

IS  DIES  NON  JUBIDIGUS. 

JAMES  LANGABER  v.   THE  FAIRBURT,  PONTIAG,  AND  K    W. 

R.  R.  CO.  ET  AL. 

in  a  ease  of  necessity  a  court  may  issue  a  writ  of  injunction  on  Sunday, 

Qpi&nON  by  Bbebse,  J.  This  was  a  bill  in  chancery  in  the  Livingston 
eiicnit  court,  praying  for  a  mit  of  injunction  to  reetoain  the  FairEury, 
Pontiac,  and  Korthwestem  Railway  Company  from  taking  possession  of 
one  of  the  principal  streets  (Walnut)  in  the  incorporated  town  of  Fair- 
bory,  for  the  purpose  of  grading,  tieing  and  ironing  the  same  for  the  track 
of  todr  railroad.  The  bill  is  filed  by  a  large  property  owner  on  the  street 
to  be  taken  by  the  railway,  and  it  sdleges  that  the  company,  immediately 
after  twelve  o'clock  of  the  night  of  Saturday,  with  a  large  force  of  men 
had  taken  violent  possession  of  the  street,  for  the  express  and  avowed  pur- 

Sse  of  finishing  their  track  through  its  entire  length  before  the  next 
onday  morning,  and  that  they  had  selected  Sunday  for  the  work  for  the 
express  purpose  of  evading  an  injunction  and  avoiding  the  process  of  court, 
and  for  the  purpose  of  obtaining  and  holdiog  the  street  without  paying  for 
it,  or  the  damages  thereby  occasioned  to  the  property  owners  upon  it. 
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That  the  company  has  not  paid  or  offered  to  pay  anything  to  any  person 
injured  by  the  proposed  occupancy  of  that  street,  nor  taken  any  steps  or 
measures  to  estimate  the  damages,  or  have  the  same  assessed  in  pursuance 
of  law.  It  is  also  alleged  the  company  is  wholly  insolvent,  and  if  it  is 
permitted  to  take  possession,  control,  and  use  that  street  for  the  purpose  of 
operating  their  trams  over  the  same,  without  paying  complainant  the  dam- 
ages he  will  sustain  in  consequence  thereof,  he  will  be  without  remedy 
in  the  premises,  and  will  absolutely  lose  at  least  one  half  the  value  of  his 
property  in  consequence  thereof,  and  that  the  grading  for  railway  purposes 
will  greatly  injure  the  street  and  complainant's  property,  and  unless  the 
company,  me  contractors,  and  their  agents  and  servants  are  restrained  by 
injunction  issued  forthwith,  the  road  will  be  finished  through  the  street  to- 
day, Sunday,  and  that  the  company  and  its  contractors  are  doing  the  work 
on  iJiis  day,  Sunday,  in  order  to  avoid  paying  complainant  his  damages, 
and  to  defraud  him  out  of  the  same,  which  they  will  accomplish  success- 
fully unless  immediately  enjoined  by  process  of  the  court. 

This  bill  was  presented  to  the  master  in  chancery  in  the  absence  of  the 
circuit  judge  on  Sunday ;  the  writ  of  injunction  was  ordered  by  the  master 
on  that  day,  and  issued  by  the  clerk,  and  served  by  the  sheriff  on  the 
same  day.  At  the  September  term  following  a  motion  was  made  to  quash 
the  writ,  which  was  allowed  and  the  bill  dismissed. 

Complainant  brings  the  record  here  by  writ  of  error,  and  assigns  this 
action  of  the  court  as  error. 

The  bill  on  its  face  presents  strong  grounds  for  the  interference  of  a 
court  of  chancery,  and  justified  the  ordering  and  issuing  a  writ  of  injunc- 
tion. But  the  defendant  insists  if  this  be  so,  no  valid  writ  could  issue  on 
Sunday.  He  insists  that  the  order  of  the  master  in  chancery  being  made 
on  Sunday  was  void,  for  the  reason  it  was  a  judicial  act,  and  Sunday  is  not 
a  judicial  day.  As  a  general  proposition  it  may  be  conceded  Sunday  is 
not  a  day  in  law  for  proceedings,  contracts,  &c.     2  Inst.  264. 

Anciently,  however,  courts  of  justice  did  sit  on  Sunday.  The  early 
Christians  of  the  sixth  centiuy  and  before  used  all  days  alike  for  hearing 
of  causes,  not  sparing  the  Sunday  itself ;  but  in  the  year  517  a  canon  was 
promulgated  exempting  Sundays.  Other  canons  were  adopted  in  subse- 
quent years,  exempting  other  days,  which  were  all  revised  and  adopted  by 
tiie  Saxon  kings,  and  all  confirmed  by  William  the  Conqueror  and  Henry 
the  Second,  and  in  that  way  became  a  part  of  the  common  law  of  England. 
Swann  v.  Broome^  8  Burrow,  1595.  By  the  canons  of  the  church,  Sun- 
day was  decreed  dies  non  juridicui^  and  by  the  same  canons  other  days 
were  declared  un juridical,  as  the  day  of  the  Purification  of  the  Blessed 
Yii^n  Mary,  the  feast  of  the  Ascension,  the  feast  of  St.  John  the  Baptist, 
and  All  Saints  and  All  Souls  days.  These  were  as  much  unjuridical  days 
as  Sunday,  yet  the  most  devoted  admirer  of  the  common  law  would  not 
hesitate  to  say  that  the  proceedings  of  a  court  of  justice  in  this  State  on 
either  of  those  days  would  be  valia.  Yet  by  the  common  law  no  valid  ju- 
dicial act  could  be  performed  on  either  of  those  days.  Why,  then,  if  such 
an  act  can  be  done  and  have  binding  force  on  these  unjudicial  days  in  this 
State,  why  should  not  equal  effica^  be  accorded  to  the  same  act  if  done 
on  the  other  unjudicial  day,  viz.  Sunday  ?  It  is  answered  that  secular 
employment  of  any  kind  is  prohibited  by  our  Criminal  Code,  and  refer- 
ence is  made  to  section  144. 
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We  had  occasion,  in  Johnson  y.  The  People^  81  111.  469,  to  express 
briefly  our  TiewB  of  this  question,  the  case  being  one  where  a  recognizance 
had  been  taken  by  a  magistrate  on  Sunday,  from  which  the  cognizor 
sought  to  be  dischaiged,  on  the  ground  that  having  been  taken  on  Sunday, 
and  being  a  judicial  act,  it  was  void  and  of  no  effect.  This  court  said, 
generally  judicial  acts  cannot  be  performed  on  Sunday,  but  the  recogni- 
zance was  held  to  be  valid  and  no  violation  of  the  section  referred  to.  That 
we  were  to  understand  by  the  word  ^^  necessity  "  not  a  physical  and  ab- 
solute necessity,  but  the  moral  fitness  or  propriety  of  the  work  done  under 
the  circumstances  of  each  particular  case;  that  any  work,  therefore, 
necessary  to  be  done  to  secure  the  public  safety  by  the  safekeeping  of  a 
felon,  or  delivering  him  to  bail,  must  come  within  the  true  meanmg  of  the 
exception  in  the  statute ;  that  neither  the  peace  or  good  order  of  society 
was  disturbed  by  such  a  proceeding,  as  it  may  be,  and  usually  is,  silently 
conducted.  The  notion  that  Sunday  is  a  day  so  sacred  that  no  judicial 
act  can  be  performed,  had  its  origin  with  ecclesiastics  of  an  unenlightened 
age,  and  rests  upon  no  substantial  basis  ;  and  if  it  is  the  doctrine  of  the 
common  law,  it  need  not  have  application  here,  in  this  day  of  thought  and 
increased  enlightenment.  Men  are  freer  now  than  then,  and  are  permitted 
to  regard  acts  as  innocent  and  harmless  which  were  then  deemed  sac- 
rilegious and  worthy  of  anathema.  So  long  as  our  own  statute  is  not 
violated,  so  long  as  nothing  is  done  which  it  forbids,  there  can  be  no 
reasonable  ground  for  complaint.  There  is  nothing  in  our  constitution  of 
government  inhibitii^  the  general  assembly  from  declaring  Simday  to  be 
dies  non  Jnridicus.  One  step  has  been  taken  in  that  direction,  by  provid- 
ing, by  law,  as  follows :  On  proof  being  made  before  any  judge  or  justice 
of  the  peace,  or  clerk  of  the  circuit  court  within  this  State,  that  a  debtor 
is  actually  absconding  or  concealed,  or  stands  in  defiance  of  an  officer  duly 
authorized  to  arrest  him  on  civil  process,  or  has  departed  this  State  with 
the  intention  of  having  his  effects  and  personal  estate  removed  out  of  the 
State,  or  intends  to  depart  with  such  intention,  it  shall  be  lawful  for  the 
clerk  to  issue,  and  the  sheriff  or  other  officer  to  serve  an  attachment  against 
such  debtor  on  Sunday,  or  any  other  day,  as  is  directed  in  this  chapter. 
R.  S.  1845,  ch.  9,  sec.  27.  Here  this  dies  non  juHdicus  was  selected  by 
the  railroad  com})any  as  the  proper  dav  to  commit  a  great  outrage  upon 
private  and  public  rights,  believing  tUQ  arm  of  the  law  could  not  be 
extended  on  that  day  to  arrest  them  in  their  high-handed  and  unlawful 
design.  To  the  complainant,  the  acts  they  were  organized  to  perpetrate 
on  that  day  were  fraught  witii  irreparable  injury.  Feeble  indeed  would 
be  the  judicial  arm  if  it  could  not  reach  such  miscreants.  To  save  a  debt 
of  twenty  dollars,  judicial  acts  can  be  performed  on  Sunday,  and  ministe- 
rial as  well.  To  prevent  the  ruin  of  an  individual  such  an  act  must  not 
be  done!  Lame  and  impotent  conclusion.  In  Comyn's  Digest,  title 
**  r«wp,"  under  the  head  Dies  non  juridicuSy  it  is  said  the  chancery  is 
always  open.  So  the  exchequer  may  sit  upon  a  Sunday  or  out  of  term. 
5th  ed.  p.  405.  There  is  nothing,  to  an  intelligent  mind,  revolting  in  this. 
Suppose,  in  times  of  high  political  excitement,  a  citizen  is  indicted  for 
treitton,  and  judgment  of  death  pronounced  against  him  by  a  servile 
judge,  who,  not  a  slave  of  the  crown,  as  were  Trevelyan,  Serous,  and 
Jefl&ies,  but  yet  the  slave  of  an  enraged  populace,  on  an  indictment  never 
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letomed  into  court  or  found  by  a  grand  jury,  and  defective  in  every 
efisential,  and  this  judgnumt  pronouncid  on  Saturday,  and  the  time  of  hia 
execution  fixed  on  the  following  Monday.  To  arrest  this  proposed  judicial 
murder,  an  application  is  made  to  a  member  of  the  aj^Uate  court  on  the 
intervening  Sabbath ;  who  would  justify  the  judge  should  he  fold  his  arms, 
and  on  the  plea  the  day  was  not  a  judicial  day,  suffer  the  victim  to  be  led 
to  execution  ?  The  necessity  of  the  case  would  be  the  law  of  the  ease. 
The  judge  who  has  no  respect  for  this  principle  is  unworthy  the  ermine, 
and  an  imfit  conservator  of  the  rights  of  the  citizen.  The  case  before  us 
is  not  one  of  life  or  death,  but  involves  irreparable  injury  to  property. 
An  imperious  necessity  demanded  the  prompt  interposition  of  chancery. 
On  that  principle  the  act  is  fully  justified.  This  is  the  dictate  of  right, 
of  reason,  of  common  justice  and  common  sense. 

The  decree  of  the  court  below,  quashing  the  writ  oi  injunction  and  dis- 
missing the  bill,  is  reversed,  and  the  cause  remanded  for  further  proceed- 
ings. 

A.  E.  Harding^  for  appellant. 

JZ.  Q-.  IngersoU^  It.  E.  Pay%(m  ^  JV.  J.  PiUAury,  for  app^ees. 


SUPREME  COURT  OF  IOWA. 

[September  Term,  1873.] 

penalty.  —  liquidated  damages.  —  stipulation  foe  ebcoyeby  of 

fuethee  sum  if  note  sued  upon. 

J.  &  McINTTRE,  AppeOantf  v.  GEORGE  C AGLET. 

The  defendant  made  a  promissory  noie  paycMe  to  the  plaintiff  to  which  this  clause 
was  added,  ^^  And  we  agree  also  to  pay  an  attorney's  fee  of  ten  per  cent,  if  this 
note  is  collected  by  suit/'  The  note  having  been  put  in  suit,  held  that  the  stipu- 
lated ten  per  cent,  could  he  recovered^  and  that  it  was  not  in  the  nature  of  a  pen- 
aUy,  hut  of  liquidated  damages. 

This  action  was  brought  upon  a  promissory  note,  as  follows :  — 

"  $472.65.  Clakinda,  Iowa,  November  12, 1872. 

^^  Ninety  days  after  date,  for  value  received,  we  jointly  and  severally 
promise  to  pay  to  J.  S.  Mclntyre,  or  order,  the  sum  of  four  hundred  and 
seventy-two  65-100  dollars,  with  interest  from  maturity  at  the  rate  of  ten 
per  cent,  per  annum,  interest  payable  annually  ;  payaole  at  the  First  Na- 
tional Bank,  Clarinda ;  and  we  agree  also  to  pay  an  attorney's  fee  of  ten 
per  cent,  if  this  note  is  collected  by  suit. 

(Signed)  "  Geobge  Caglby." 

The  defendant  made  default,  and  the  plaintiff  gave  the  note  in  evi- 
dence, and  moved  the  court  for  judgment  thereon  for  the  amount  thereof 
with  interest  and  costs,  and  ten  per  cent,  for  attorney's  fees,  as  stipulated 
in  the  note  and  demanded  in  the  petition.     The  court  refused  to  render 
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Judgment  for  the  stipulated  attfvney'B  fee  unless  plaintiff  would  prove 
that  such  fee  was  reasonable.  This  plaintiff  dedined  to  do,  and  the  court 
refused  to  assess  the  attorney's  fee  as  a  part  of  the  amount  due  on  the 
note.    Plaintiff  appeals. 

W.  W.  Mortman^  for  appellant. 

No  appearance  for  appellee. 

MiLLEB,  J.  The  court  below  held  that  the  stipulation  in  the  note  sued 
<m,  by  which  the  maker  agrees  to  pay  ^^  an  attorney's  fee  of  ten  per  cent." 
on  Ihe  amount  of  the  note,  was  in  the  nature  of  a  penalty  to  cover  the  ex- 
pense of  collecting  the  note  by  action,  and  therefore  reasonabk  only  to  the 
extent  of  sudi  actual  expense,  which  must  be  shown  by  evidence. 

We  have  decided  in  a  number  of  cases  that  it  is  competent  for  parties 
to  written  instruments  for  the  payment  of  money,  to  stipulate  for  the  pay- 
ment €i  a  reasonable  sum  as  an  attorney's  fee,  where  smt  is  brought  to  en- 
f oiice  payment  of  the  money  due  on  the  instrument,  and  that  such  agiee- 
ments  mil  be  enforced.  See  Mc  GHU  v.  Gr^n  et  ux.  82  Iowa,  445,  iraere 
the  cases  are  collected  and  reviewed.  In  none  of  those  cases,  however, 
did  the  question  here  made  arise.  In  those  cases  the  agreement  was'  to 
pay  a  ^^  reamm^ible  "  sum ;  here  it  is  to  pay  a  fixed  amount,  viz.  ten  per 
eenium  on  the  amount  of  the  note. 

One  of  the  rules  of  construction  incases  of  this  nature  is,  that  the  ac- 
tion of  the  court  will  not  be  defined  and  determined  by  the  tertM  which 
the  parties  have  seen  fit  to  apply  to  the  sum  agreed  upon.  Although 
they  have  called  it  a  penalty ^  or  ^ven  it  no  name  at  all,  it  will  be  treated 
SB  liquidated  damages,  if,  horn  uxe  nature  of  the  agreement  and  the  sur- 
rounding circumstances,  and  in  reason  and  justice  it  ou^t  so  to  be. 
SaifUer  v.  Fergueony  7  Com.  Bench,  716 ;  Chamberlain  v.  Baglsy^  11  N. 
H.  234 ;  Brewster  v.  Edgerly,  18  lb.  275 ;  Mwndy  v.  (Mver,  18  Barb, 
336 ;  Foley  v.  McKeegan^  4  Iowa,  1,  and  cases  cited  on  page  6.  And  on 
the  other  hand,  although  they  call  the  sum  liquidated  dfumages,  it  will  be 
treated  as  a  penalty,  if,  from  a  consideration  of  the  whole  contract,  it  ap- 
pears that  the  parties  intended  it  as  such,  or  if,  where  the  injury  is  cer- 
tam,  the  sum  fixed  upon  is  clearly  disproportionate  to  the  injury,  and  the 
real  claim  which  grows  out  of  it.  Foley  v.  McKeegan^  eupra^  and  cases 
dted 

Among  the  principles  upon  which  this  question  should  be  determined 
are  these :  that  the  sum  agreed  upon  will  be  treated  as  a  penalty,  unless, 
firsts  it  be  payable  for  an  uncertam  amount ;  and,  second^  unless  it  be  pay- 
able for  one  breach  of  contract,  or,  if  for  many,  unless  the  damages  to 
arise  from  each  of  them  are  of  uncertain  amount.  Foley  v.  McKeegan^ 
tupra;  8  Parsons  on  Con.  159,  and  cases  cited  in  notes. 

In  Taylor  v.  Sandiford,  7  Wheat.  13,  Marshall,  C.  J.,  says :  ^^  In  gen- 
eral,  a  sum  of  money  in  gross,  to  be  paid  for  the  non-performance  of  an 
agreement,  is  considered  a  penalty,  the  legal  operation  of  which  is  to  cover 
the  damages  which  the  party  in  whose  favor  the  stipulation  is  made  may 
have  sust^ned  from  the  oreacdi  of  the  contract  by  the  opposite  party." 

Guided  by  these  principles,  we  are  of  opinion  that  the  stipulation  in  the 
note  to  pay  the  attorney's  fee,  cannot  be  properly  regarded  as  a  penalty. 
It  is  not  to  be  paid  for  the  non-performance  of  an  agreem^it.  It  does 
not  become  payable,  nor  does  it  create  any  liability  whatever,  upon  the 
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maturity  of  the  note,  unless  suit  is  brought  to  enforce  collection  thereof.  It 
is  an  agreement  to  reimburse  the  plamtiff  for  his  expenses  incurred  in 
collecting  the  note  by  suit.  Williams  y.  Meeker^  29  Iowa,  292.  Again,  it 
is  payable  for  an  injury  of  uncertain  amount  and  extent.  It  is  not  like  a 
case  of  a  promise  to  pay  two  thousand  dollars,  if  the  promisor  &il  to  pay 
one  thousand  dollars  in  three  months ;  in  which  case  it  is  obvious  that  the 
lai^er  sum  is  a  penalty  for  the  non-payment  of  the  smaller  one,  even 
though  the  parties  call  it  liquidated  diunages.  The  injury  in  such  case  is 
a  certain  one,  and  the  measure  of  damages  is  also  certain  —  being  legal 
interest  on  the  sum  due.  Bagley  y.  Peddie^  5  Sandf .  192  ;  Williams  y. 
Dakin,  22  Wend.  211 ;  ffoag  y.  McOinnis^  lb.  163 ;  Heard  y.  Bowers^  23 
Pick.  455 ;  Mead  y.  Wheeler^  18  N.  H.  851.  But  in  the  case  before  as 
the  measure  of  damages  is  uncertain.  What  would  be  a  reasonable 
amount  to  reimburse  tne  plaintiff  for  the  fees  of  an  attorney  in  prosecut- 
ing a  suit  upon  the  note,  and  collecting  the  amount  due  uiereon,  is  not 
certain,  and,  in  the  absence  of  an  agreement  of  the  parties,  would  haye  to 
be  ascertained  by  the  court  or  a  jury  upon  eyidence.  In  cases  like  t<his, 
the  parties  may  agree  beforehand  what  the  injury  shall  be  yalued  at,  or 
what  shall  be  taken  as  a  compensation  ;  for  if  the  court  should  set  it  aside, 
it  can  only  do  what  the  parties  had  a  right  to,  and  haye  done,  and  that  is, 
arrive  at  a  general  probability  by  a  consideration  of  all  the  circumstances 
of  the  case.  The  court  would  have  to  hear  testimony  and  determine 
therefrom  the  measure  of  the  injury.  It  being  impossible  to  define  with 
certainty  beforehand,  by  reference  to  a  money  standard,  the  measure  of 
the  injury,  it  was  competent  for  the  parties  to  agree  thereon,  which  they 
have  done.  The  collection  of  a  note  of  the  amount  of  the  one  sued  on  in 
this  case  might,  under  some  circumstances,  involve  labor  and  expense  much 
greater  than  under  others.  There  being  this  uncertainty,  the  sum  agreed 
upon  by  the  parties  will  not  be  treated  as  a  penalty,  unless  for  such  obvi- 
ous excess  and  disproportion  to  mtional  expectation  of  injury,  as  to  make 
it  clear  that  the  principle  of  compensation  was  wholly  disregarded,  which 
does  not  appear  in  this  case.  8  Parsons  on  Contracts,  pages  159, 160, 161, 
and  notes. 

Of  course  if  this  sort  of  an  agreement  be  resorted  to  as  a  cloak  for  usury, 
and  it  is  so  made  to  appear  in  an  action  thereon,  it  will  be  treated  as  any 
other  usurious  contract.  The  party  would  not  be  permitted  to  recover  a 
sum  of  money  under  the  denomination  of  attorney's  fees,  which  was  in 
&ct  unlawful  interest. 

The  judgment  of  the  court  below  will  be  Reversed. 

Cole,  J.,  dissenting.  I  dissent  because  the  opinion  seems  to  me  to  be 
contrary  to  the  well  settled  rules  respecting  peDalties  and  liquidated  dam- 
ages ;  and  because  its  tendency  will  be  to  subject  debtors  to  hard  and  ex- 
cessive exactions  under  the  name  of  attorney's  fees. 

It  will  be  observed  that  the  opinion  is  grounded  upon  the  construction 
of  the  contract,  and  holds  that  the  sum  stipulated  to  be  paid  is  liquidated 
damages.  If  this  is  correct,  then  the  same  construction  must  follow  if  the 
sum  stipulated  was  two,  three,  five,  or  .ten  times  as  great.  And  it  requires 
no  prophet  to  foretell  that,  under  such  a  construction,  the  exactions  for 
attorney's  fees,  in  name,  will  soon  become  exorbitant  and  oppressive. 

In  my  opinion,  the  sum  fixed  should  be  construed  as  a  p^udty,  and  the 
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plaintiff  allowed  to  recoyer  thereunder  such  sum  as  he  can  show  to  be  a 
TeaBonable  attorney's  fee  in  the  particular  case.  And  this,  because.  First. 
The  rule  is  univerisal  to  construe  such  fixed  sum  as  a  penalty,  unless  the 
intent  to  make  it  hquidated  damages  is  manifested  beyond  a  reasonable 
doubt  —  in  this  case  such  intent  is  not  manifested,  and  the  term  *^  liqui- 
dated damages  "  is  not  even  used.  Second.  The  sum  fixed  is  to  be  paid  by 
reason  of  a  default  in  the  payment  of  a  sum  of  money  at  a  specified  time ; 
and  in  such  cases  courts  never  construe  the  sum  fixed  as  liquidated  dam- 
ages, but  always  as  a  penalty.  Kuhn  v.  Myers  et  al.  (present  term). 
Third.  The  plaintiff  may  not  lawfully  have  more  than  ten  per  cent,  for 
the  use  of  his  money,  and  if  the  stipulated  sum  is  in  excess  of  a  reasonable 
attorney's  fee,  which  is  all  plaintiff  can  have  to  pay,  he  does  obtain  more 
than  that  rate,  and  imder  the  foregoing  opinion  could  successfully  violate 
the  law  in  this  respect,  for  it  would  be,  as  held  therein,  liquidated  dam- 
ages, and  not  interest  or  usury.  And,  firuMy^  Because  if  the  stipulated 
sum  is  construed  as  a  penalty,  perfect  and  complete  justice  will  thereby  be 
meted  out  to  both  parties :  for  that  the  defendant  would  have  to  indemnify 
the  plaintiff  for  the  default,  by  paying  him  the  reasonable  attorney's  fee 
expended  in  the  case :  and  the  plaintiff  would  be  prevented  from  taking 
the  money  of  the  defendant  without  an  equivalent.  This,  very  briefly,  is 
the  law  cmd  the  rights  as  I  am  able  to  see  tiiem ;  but  I  cannot  comprehend, 
as  such  in  truth,  either  the  reason,  the  law,  or  the  justice  of  the  foreeoing 
opinion  and  its  results.  The  judgment  of  the  court  below  ought,  mere- 
fore,  to  be  affirmed,  and  not  Reversed. 


SUPREME  JUDICIAL  CX)UBT  OF  MASSACHUSETTS. 

[To  APPEAB  IN  109  Mass.] 

BILL  IN  EQUITY.  —  PABOL  BVIDENCB.  —  ABSOLUTE  COlirVEYANOE  HELD 

TO  BE  A  MOETOAGE. 

CAMPBELL  V.  DEARBORN. 

A  hill  in  equity^  to  declare  the  pUxintiff  entitled  to  redeem  land,  which  the  defendant 
holds  by  an  ahsolute  conveyance  from  him,  may  he  maintained  upon  parol  proof 
that  he  bought  the  land  with  money  borrowed  f¥om  the  defendant,  and,  though  he 
executed  his  ahsolute  deed  intelligently,  yet  both  parties  understood  that  it  was  in- 
tended  as  security  for  the  loan. 

Bill  in  equity,  filed  July  12, 1869,  to  compel  a  reconveyance  of  land 
by  the  defendant  to  the  plaintiff,  on  the  ground  that  the  plaintiff's  con- 
veyance of  it  to  the  defendant,  although  in  form  absolute,  was  in  sub- 
stsuice  a  mortgage. 

The  bill  alleged  that  the  plaintiff  on  June  11, 1866,  agreed  with  Ar- 
temaB  Tin-ill  for  the  purchase  by  him  from  said  Tirrill  of  a  parcel  of 
land  in  Charlestown,  and  at  liie  same  time  Tirrill  gave  him  a  bond  to 
oonvey  the  land  at  any  time  within  three  years  from  said  June  11,  upon 
the  payment  to  him  of  $5,500,  the  plaintiff  to  pay  all  assessments  upon  the 
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land  meanwhile;  tiiat  since  taking  the  bond  the  plaintiff  has  occupied 
tiie  land ;  that  in  the  early  part  of  June,  1869,  he  made  arrangements  to 
borrow  tixe  sum  of  $5,500  m>m  Charles  J.  Walker,  in  order  to  tender 
the  «ime  to  Tirrill,  and  secure  performance  of  his  obUgation  to  convey, 
within  the  time  fixed  in  the  bond ;  that  on  June  11, 1869,  being  disap- 
pointed in  finding  Walker,  he  met  the  defendant;  that  the  defendant 
expressed  r^ret  that  the  plaintiff  should  be  obliged  to  lose  fulfilment  of 
the  bond  through  not  having  in  time  the  money  required,  and  voluntorily 
offered  to  lend  to  the  plaintiff  the  required  amount,  and  the  plaintiff 
accepted  the  offer  aa  an  act  of  friendship,  as  he  supposed ;  that  the  de- 
fendant and  the  plaintiff  went  immediately  to  Timli  and  tendered  to 
bim  said  sum  of  95,500,  and  Tirrill  thereupon  delivered  to  the  plaintiff  his 
deed  of  the  land  in  fee  simple,  in  compliance  with  the  bond,  which  deed 
was  dated  May  21,  and  was  acknowledged  before  the  defendant  as  a 
justice  of  the  peace  on  said  June  11, 1869 ;  that  upon  leaving  Tirrill  the 
defendant  said  to  the  plaintiff  that  he  ought  to  be  secured  for  his  loan  in 
some  way,  and  proposed  that  they  should  go  to  the  defendant's  attorney, 
to  have  die  necessary  papers  prepared ;  that  they  thereupon  went  to  the 
attcumey's  office,  where  the  defendant  and  the  attorney  consulted  together 
privately,  and,  without  consulting  the  plaintiff,  an  instrument  was  drawn, 
and  handed  him  to  sign,  which  upon  reading  he  found  to  be  drawn  to  con- 
vey the  land  in  fee  simple  to  the  defendant ;  that  the  plaintiff  objected  to 
this  form  of  conveyance,  and  desired  to  have  a  mortgage  drawn  instead, 
but  was  assured  by  both  the  attorney  and  the  defendant  that  the  instru- 
ment prepared  would  have  the  same  effect ;  that,  being  ignorant  of  the 
legal  effect  of  said  instrument  made  under  such  circumstances,  and  rely- 
ing on  the  statements  of  the  attorney  and  the  defendant,  he  on  said  June 
11,  executed  and  delivered  said  deed  to  the  defendant ;  and  that  it  was 
recorded  in  the  registry  of  deeds  at  the  same  time  with  Tirriirs  deed. 

The  bill  also  alleged  that  the  plaintiff  believed,  and  from  the  maimer 
and  declarations  of  the  defendant  at  the  time,  had  every  reason  to  be- 
lieve, that  the  loan  was  prompted  by  the  kindness  of  a  fnend,  and  was  a 
gratuitous  loan,  and  one  which  he  was  to  immediately  repay,  and  he  ac- 
cepted it  accordingly;  that  on  the  same  day  he  asked  the  defendant 
how  soon  the  money  must  be  repaid,  and  the  defendant  replied,  ^^  In  a 
few  days ; "  that  tiie  plaintiff  at  the  same  time  said  to  the  defendant 
that  he  had  arranged  for  a  permanent  loan  on  the  land  and  thought 
the  matter  could  be  settled  on  the  next  day,  June  12 ;  that  on  said 
June  12  Charles  J.  Walker,  who  had  agreed  to  lend  the  plaintiff  $5,000 
upon  a  mortgage  on  the  land,  was  not  ready  to  do  so,  as  his  attor- 
ney desired  more  time  to  examine  the  title,  and  the  plaintiff  went  to 
the  defendant  and  stated  the  occasion  of  delay,  and  asked  him  to  be 
ready  to  receive  the  money  advanced  and  execute  a  deed  conveying  the 
land  back  to  the  plaintiff  the  next  Monday  ;  that  the  defendant  replied 
that  he  was  going  to  Philadelphia  on  that  day,  but  would  settle  the  mat- 
ter upon  his  return,  which  would  be  about  June  17 ;  and  that  at  this 
interview,  the  plaintiff,  feeling  very  grateful  to  the  defendant  for  what 
he  had  done,  suggested  that  he  was  disposed  to  pay  him  for  his  trouble 
in  the  premises,  but  the  defendant  replied,  ^^  Never  mind  now,  we  will 
mflke  that  all  right,"  from  which  the  plaintiff  inferred  that  the  defendant 
would  make  no  charge  for  the  loan. 
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The  bill  further  alleged  that  on  the  17th,  18th,  and  19th  of  Jane  the 
plaintiff  endeavored  to  find  the  defendant  and  repa^  his  loan  and  obtain 
his  deed,  but  was  unable  to  find  him  ;  that  on  the  2i8t  of  June  the  plain* 
tiff  saw  the  said  attorney  of  the  defendant,  who  had  told  him  that  the 
attorney  was  authorized  to  settle  the  matter,  and  said  attorney  informed 
the  plaintiff  that  the  defendant  would  not  reconVey  the  land  unless  he  was 
paid  the  sum  advanced  and  $500  besides  for  the  use  of  the  money,  whereat 
the  plaintiff  was  greatly  astonished  and  so  stated  to  the  attorney ;  that 
the  plaintiff  afterwards  saw  the  defendant,  and  objected  to  the  charge, 
and  gave  him  to  understand  that  he  supposed  the  loan  to  be  gratuitous, 
but  rather  than  have  any  ill  feeling  he  would  pav  $250 ;  that  tne  defend- 
ant refused  to  accept  tb^t  sum ;  and  that  the  plaintiff  has  been  desirous 
of  obtaining  a  reconveyance  of  the  land,  and  has  tendered  the  defendant 
the  said  sum  of  $5,500  with  legal  interest  from  the  time  of  the  loan,  and 
has  also  tendered  a  deed  reconveying  the  land  to  the  plaintiff,  to  be  exe- 
cuted by  the  defendant ;  but  that  the  defendant  reftised  to  accept  the 
tender  and  to  execute  the  deed. 

The  prayer  was  "  that  the  plaintiff  may  have  proper  relief  in  the  prem- 
ises :  that  an  account  may  be  taken  of  what,  if  anythiu£^,  is  due  to  the 
defendant  for  principal  Jd  interest  on  said  1^ ;  tbat  £e  plaintiff  may 
be  permitted  to  redeem  the  land,  he  being  ready  and  willing,  and  hereby 
offering,  to  pay  what,  if  anything,  shall  appear  to  be  due  in  respect  to 
said  loan  and  interest  accrued ;  and  that  the  defendant  may  be  decreed 
to  convey  the  land  to  the  plaintiff  in  fee,  free  from  all  incumbrances  made 
by  him  or  any  person  claiming  under  him,  and  may  be  restrained  from 
making  any  sale  or  conveyance  liiereof  to  any  person  or  persons  pending 
thisbiU." 

The  defendant,  in  his  answer,  denied  that  he  ever  made  or  offered  to 
make  any  loan  to  the  plaintiff  ;  alleged  that,  on  the  contrary,  he  refused 
a  request  of  the  plaintiff  for  a  loan ;  and  further  alleged  that  ^^  the  de- 
fendant agreed  to  pay  Tirrill  the  said  sum  of  $5,500  for  the  premises  de- 
scribed in  the  bill,  provided  the  title  to  said  premises  should  stand  in  the 
defendant's  name,"  and  the  plaintiff  agreed  t&at  immediately  on  payment 
of  the  sum  to  Tirrill  the  land  should  be  conveyed  in  fee  simple  to  the  de- 
fendant, ^^  and  the  plaintiff  should  not  have  any  interest  or  title  thereto  ; " 
that  thereupon  the  defendant  paid  the  $5,500  to  Tirrill,  and  Tirrill  exe- 
cuted and  delivered  to  the  plaintiff  a  deed  of  the  land ;  that  the  plaintiff 
did  not  have  any  title  or  interest  in  the  purchase  money  or  any  part 
thereof,  but  the  whole  of  it  was  property  of  the  defendant ;  that  the  land 
was  not  purchased  of  Tirrill  for  the  benefit  of  the  plaintiff,  ^*  neither  did 
the  defendant  agree  to  purchase  it  for  the  benefit  of  the  plaintiff,  but  for 
the  use  and  benefit  of  the  defendant ;  "  that  by  said  purchase  the  equita- 
ble title  to  the  land  was  vested  in  the  defendant ;  and  that  the  plaintiff, 
in  pursuance  of  his  said  agreement,  did  convey  the  land  to  the  defendant 
in  fee  simple,  '^  for  the  purpose  of  vesting  bloth  the  legal  and  equitable 
title  in  the  defendant ; "  that  the  agreement  between  the  plaintiff  and  the 
defendant,  that  the  plaintiff  should  make  such  an  absolute  conveyance, 
and  no  other,  was  fair  and  distinct ;  that  ^^  before  and  at  the  time  of  said 
payment  to  said  Tirrill "  the  defendant  refused  ^^  to  lend  the  plaintiff  said 
money,  and  to  allow  the  plaintiff  to  have  any  interest  in  said  money  or 
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the  premises  purchased  therewith ; "  and  that  the  plaintiff's  deed  was 
read  in  his  presence  and  hearing  before  he  executed  it,  and  he  was  then 
and  there  informed  that  it  was  an  absolute  conveyance  and  that  he 
thereby  ceased  to  have  any  interest  whatever  in  the  land. 

The  answer  also  alleged  that  afterwards,  and  as  an  independent  trans- 
action, the  defendant  at  the  plaintiff's  request  orally  agreed  to  reconvey 
the  land  to  him  for  the  consideration  of  $6,000  to  be  paid  on  June  18, 
1869,  together  with  such  charges  as  the  defendant  should  make  for  his  ex- 
penses incident  to  the  several  conveyances ;  that  although  the  defendant 
then  well  knew,  and  still  insists,  that  this  agreement  had  no  legal  force  or 
effect,  for  the  reason  that  it  was  not  in  writing,  yet  on  the  day  named  he 
was  ready  and  willing  to  perform  his  part  of  it,  but  the  plaintiff  neglected 
and  refused  to  perform  his  own  part  or  pay  any  sum  whatever,  and  there- 
upon the  defendant  considered  himself  released  from  all  obligations  to  the 
plaintiff ;  that  on  June  19,  1869,  he  made  another  oral  agreement  with 
the  plaintiff  to  reconvey  the  land  to  him  for  the  sum  of  $o,600,  together 
with  such  expenses  as  the  defendant  had  incurred  by  reason  of  said  con- 
veyances, provided  the  agreement  should  be  carried  into  effect  forthwith, 
and  the  plaintiff  then  and  there  agreed  to  pay  said  sum ;  that  the  defend- 
ant on  the  same  day  executed  a  quitclaim  deed,  with  the  usual  covenants, 
conveying  the  land  to  the  plaintiff  in  pursuance  of  this  agreement,  and  has 
repeatedly  tendered  this  deed  to  the  plaintiff ;  but  that  the  plaintiff  re- 
fused to  complv  with  the  agreement,  and  to  pay  the  expenses  mcurred  by 
the  defendant  m  the  premises ;  and  that  the  defendant  ^^  now  and  always 
has  denied  that  the  pmintiff  had  any  right  to  or  interest  in  said  premises, 
except  such  as  he  may  have  acquired  under  said  parol  agreements  made 
subsequently  to  and  independently  of  the  conveyance  "  from  the  plaintiff 
to  the  defendant. 

The  answer  then  denied  ^^  that  the  defendant,  or  any  one  in  his  behalf, 
or  at  his  request,  or  with  his  knowledge,  ever  made  any  representations  or 
intimation  to  the  plaintiff  that  the  conveyance  of  the  plaintiff  to  the  de- 
fendant was  or  had  the  effect  of  anything  but  an  absolute  conveyance  in 
fee  simple : "  alleged  ^^  that  the  plamtiff  well  knew  the  contents  and  the 
legal  effect  thereof,  and  the  same  was  fully  explained  to  and  understood 
by  the  plaintiff  before  the  execution  thereof,  and  no  assurances  or  intima- 
tions were  made,  at  or  before  the  execution  or  delivery  thereof,  that  the 
land  would  be  reconveyed ; "  denied  "  that  the  plaintiff  has  ever  tendered 
to  the  defendant  the  amount  paid  by  him  and  interest  thereon,  or«  any 
other  sum  as  alleged  ;  "  set  up  the  statute  of  frauds  ^^  in  answer  to  the  sev- 
eral averments  of  contracts,  agreements,  promises,  and  trusts  concerning  the 
premises  with,  to,  or  for  the  benefit  of  the  plaintiff  in  the  bill  contained, 
and  to  so  much  of  the  bill  as  sets  forth  any  pretended  contract,  agreement, 
trust,  or  confidence  between  the  plaintiff  and  the  defendant,  or  as  seeks  any 
relief  or  discovery,  of  the  defendant,  of  or  concerning  any  pretended  con- 
tract, agreement,  trust,  or  confidence  between  the  plaintiff  and  the  de- 
fendant, touching  the  land,  or  premises  mentioned  in  the  bill,  or  any  part 
thereof ;  "  denied  "  that  the  defendant,  or  any  person  thereunto  by  him 
lawfully  authorized,  did  ever  make  or  sign  any  writing  whatsoever,  of  or 
containing  any  such  contract,  promise,  agreement,  grant,  or  declaration 
with,  to,  or  for  the  benefit  of  the  plaintiff  touching  the  said  land,  or  creat- 
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ing  any  estate  or  interest  therein,  or  creating  or  declaring  any  trust  re- 
specting the  same,  in  or  for  the  benefit  of  the  plaintiff ;  '*  and  finally  denied 
all  the  plaintiff's  aU^ations  which  were  not  above  expressly  admitted. 

The  plaintiff  filed  a  general  replication,  and  the  case  was  heard  by  Colt, 
J.,  who  made  the  following  report  thereof :  — 

"  The  plaintiff  was  the  only  witness  in  support  of  his  case,  and  testified 
substantially  to  the  &cts  stated  in  the  bill.  The  defendant  testified  in 
substance  to  the  facts  stated  in  his  answer,  and  was  confirmed  in  the  main 
part  of  his  evidence  by  the  testimony  of  the  attorney  who  prepared  the 
deed  from  the  plaintiff  to  him,  but  who  also  testifiea  more  lully  to  what 
was  said  between  the  parties  at  his  office  at  the  time  the  deed  was  exe- 
cuted.   The  witnesses  appeared  to  me  to  be  equally  entitled  to  credit. 

^^  I  find  as  a  fact,  that  the  deed  to  the  defendant  was  executed  by  the 
plaintiff  intelligently,  and  not  by  accident  or  mistake  ;  and  that  no  fraud 
was  practised  to  procure  its  execution,  other  than  may  be  inferred,  if  any, 
from  the  facts  testified  to  and  here  found  by  me.  I  9nd,  from  all  the  cir- 
cumstances surrounding  the  transaction,  and  from  the  acts  and  declarations 
of  the  parties  at  the  time,  that  the  plaintiff  believed,  and  had  reason  to 
believe,  that  the  payment  made  to  Tirrill  was  made  to  prevent  a  forfeit- 
ure of  die  plaintiff's  rights  under  the  contract,  as  a  friendly  act  on  the  part 
of  the  defendant,  with  a  view  to  give  him  further  time  to  raise  the  money 
due  thereon,  and  that  the  defendant  would  within  a  few  days,  on  being 
repaid  the  purchase  money  and  a  compensation  for  his  trouble,  reconvey 
the  same  to  him.  It  appeared  that  no  definite  time  was  named  for  the 
repayment,  and  no  definite  amount  was  fixed  as  compensation ;  and  that 
the  defendant  refused  to  take  a  mortgage  instead  of  an  absolute  deed,  in- 
sisting upon  the  ownership  of  the  property,  and  the  right  to  charge  what 
he  had  a  mind  to  for  his  services,  in  case  he  should  reconvey. 

"  I  report  the  case  for  the  consideration  of  the  full  court,  such  order  or 
decree  to  be  entered  as  law  and  justice  may  require." 

The  pleadings  were  made  a  part  of  the  report,  and  the  case  was  argued 
in  writing  for  the  plaintiff,  and  orally  for  the  defendant,  in  January,  1871, 
and  was  decided  in  September,  1873. 

(?.  A.  Somerhy^  G-,  B,  Bigelow  ^  S.  C.  Darling^  for  the  plaintiff. 

W.  S.  Gf-ardner^  for  the  defendant. 

Wells,  J.  Regarding  the  money  paid  to  TirrUl  for  the  land  as  the 
money  of  the  plaintiff,  by  loan  from  the  defendant,  there  is  still  no  result- 
ing trust  in  favor  of  the  plaintiff  arising  from  the  whole  transaction.  A 
deed  was  taken  to  the  plaintiff,  according  to  his  equitable  interest ;  and 
he  thereupon  conveyed  to  the  defendant  by  his  own  deed.  The  recitals 
and  covenants  of  that  deed  preclude  him  from  setting  up  any  trusts  by 
implication,  against  its  express  terms.  Blodgett  v.  Hildrith^  103  Mass. 
484.  His  agreement  with  the  defendant  for  a  reconveyance  cannot  be 
enforced  as  a  contract  for  an  interest  in  lands ;  Gen.  Sts.  c,  105,  §  1 ;  nor 
will  it  create  an  express  trust ;  (Jen.  Sts.  c.  100,  §  19.  The  question  then 
is,  Can  the  deed  be  converted  into  a  mortgage,  or  impeached  and  set 
aside,  or  its  operation  restricted,  upon  any  ground  properly  cognizable  in 
a  court  of  chancery  ? 

This  question  was  somewhat  discussed,  though  not  decided,  in  Newton 
V.  Fay^  10  Allen,  505.    Some  suggestions  were  made  as  to  the  bearing 
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of  the  statute  of  frauds  upon  it,  in  O-lass  v.  Sulbert^  102  Mass.  24. 
For  the  reasons  there  suggested,  we  do  not  regard  the  statute  of  frauds 
as  interposing  any  insuperable  obstacle  to  the  granting  of  relief  in  such  a 
case ;  because  relief,  if  granted,  is  attained  by  setting  aside  the  deed ; 
and  parol  evidence  is  availed  of  to  establish  the  equitable  grounds  for 
impeaching  that  instrument,  and  not  for  the  purpose  of  setting  up  some 
other  or  different  contract  to  be  substituted  in  its  place.  If  proper 
grounds  exist  and  are  shown  for  defeating  the  deed,  the  equities  between 
tihe  parties  will  be  adjusted  according  to  the  nature  of  the  transaction 
and  the  facts  and  circumstances  of  the  case ;  among  which  may  be  in- 
cluded the  real  s^reement.  It  does  not  violate  the  statute  of  frauds,  to 
admit  parol  evidence  of  the  real  agreement,  as  an  element  in  the  proof 
of  fraud  or  other  vice  in  the  transaction,  which  is  relied  on  to  defeat  the 
written  instrument. 

What  will  justify  a  court  of  chancery  in  setting  aside  a  former  deed, 
and  giving  the  grantor  an  opportunity  to  redeem  i£e  land,  on  the  ground 
that  it  was  conveyed  only  for  security,  although  no  defeasance  was  taken, 
is  a  question  of  great  difficulty,  and  one  upon  which  there  exists  a  consid- 
erable diversity  of  adjudication,  as  well  as  of  opinion.  In  Story  £q. 
§  1018,  it  is  stated  in  general  terms  to  be  *^  fraud,  accident,  and  mistake." 
In  4  Kent  Com.  (6th  ed.)  142,  148,  it  is  laid  down  that  **'  parol  evidence 
is  admissible  in  equity,  to  show  that  an  absolute  deed  was  intended  as  a 
mortfi^ac^e,  and  that -the  defeasance  was  omitted  or  destroyed  by  fraud, 
surprise,  or  mistake. 

*'  It  is  determined,  on  the  statute  of  frauds,  that,  if  a  mortgage  is  in- 
tended by  an  absolute  conveyance  in  one  deed  and  a  defeasance  making 
it  redeemable  in  another,  the  first  is  executed,  and  the  party  goes  away 
with  the  defeasance,  that  is  not  within  the  statute  of  frauds."  Dixon  v. 
Parker^  2  Ves.  Sen.  219,  225.  Similar  declarations  are  to  be  found  in 
Walker  v.  Walker^  2  Atk.  98,  Joynen  v.  Statham^  8  Atk.  888,  and  Max- 
well V.  Mountacute^  Pre.  Ch.  526  ;  and  adjudications  in  Washburn  v.  Mer- 
rilU^  1  Day,  139,  Daniels  v.  Alvord^  2  Root,  196,  and  Brainerd  v.  Brai- 
nerd^  15  Conn.  575 ;  and  see  Story  Eq.  §  768. 

This  indeed  is  only  one  form  of  application  of  the  general  rule  of 
equity,  that  one,  who  has  induced  another  to  act  upon  the  supposition 
that  a  writing  had  been  or  would  be  given,  shall  not  take  advantage  of 
that  act,  and  escape  responsibility  himself,  by  pleading  the  statute  of 
frauds  on  account  of  the  absence  of  such  writing,  which  has  been  caused 
by  his  own  fault.  Besides  the  cases  cited  in  Glass  v.  Hulhert^  102  Mass. 
24,  see  Bartlett  v.  PickersgUl^  1  Eden,  515  \  8.  C,\  Cox  Ch.  15  ;  Browne 
on  St.  of  Frauds,  §  94.  But  this  principle  will  not  help  the  plaintiff 
here,  because  he  does  not  allege  that  any  defeasance  was  mtended  or  ex- 
pected ;  and  it  is  found  by  the  report  that  the  deed  ^'  was  executed  by 
the  plaintiff  intelligently,  and  not  by  accident  or  mistake,  and  that  no 
fraud  was  practised  to  procure  its  execution,  other  than  may  be  inferred '' 
from  the  facts  stated. 

From  those  facts,  and  from  the  bill  and  answer,  we  think  these  points 
must  be  taken  to  be  established,  to  wit,  1st.  that  the  plaintiff  had  pur- 
chased the  parcel  of  land  in  controversy  and  held  a  contract  from  Tirrill 
for  its  conveyance  to  himself  upon  payment  of  the  sum  of  $5,500 ;  2d. 
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that  the  money  was  paid  to  Tirrill,  and  the  land  conveyed  by  Tirrill  to 
the  plaintiff,  in  fulfilment  of  that  contract ;  8d.  that  the  money  was  ad- 
vanced by  the  defendant  to  the  plaintiff  as  a  loan,  and  the  deed  from  the 
plaintiff  to  the  defendant  was  given  by  way  of  security  therefor.  The 
report  finds,  ^^from  all  the  circumstances  surrounding  the  transaction, 
and  from  the  acts  and  declarations  of  the  parties  at  the  time,  that  the 
plaintiff  believed  and  had  reason  to  believe  '*  this  to  be  the  case. 

The  defendant,  in  his  answer,  does  not  pretend  that  he  ever  made  any 
contract,  either  with  Tirrill  or  the  plaintiff,  by  which  a  price  was  agreed 
upon  to  he  paid  by  him  as  and  for  the  purchase  of  the  premises  for  him- 
self. His  only  all^ation  to  this  point  is,  at  most,  indirect  and  equivocal. 
He  denies  that  said  estate  was  purchased  of  Tirrill  for  the  plaintiff's  ben- 
efit, ^*  neither  did  this  defendant  agree  to  purchase  it  for  the  benefit  of 
the  plaintiff,  but  for  the  use  and  benefit  of  the  defendant."  This  is  fol- 
lows by  an  argumentative  assertion  of  equitable  title  acquired  as  a 
resulting  trust  from  payment  of  the  purchase  money,  and  that  the  deed 
from  the  plaintiff  was  given  **  for  the  purpose  of  vesting  both  the  legal 
and  equitable  title  in  the  defendant."  He  does  allege  that  he  ^^  agreed 
to  pay  Tirrill  the  said  sum  of  $5,500  for  the  premises  described  in  the  bill, 
provided  the  title  to  said  premises  should  stand  in  the  defendant's  name." 
He  alleges,  with  sufficient  fulness  and  minufceness,  that  he  refused  to 
make  a  loan  of  the  money  to  the  plaintiff  both  ^*  before  and  at  the  time 
of  said  payment  to  said  Tirrill,"  and  refused  ^^  to  allow  the  plaintiff  to 
have  any  interest  in  said  money,  or  the  premises  purchased  therewith," 
and  that  it  was  agreed  that  the  premises  should  be  conveyed  in  fee  simple 
to  the  defendant,  ^^  and  the  plaintiff  should  not  have  any  interest  or  title 
thereto."  He  further  avers  '*  that,  before  the  plaintiff  signed  and  exe- 
cuted his  deed  to  this  defendant,  said  deed  was  read  in  the  presence  and 
hearing  of  the  plaintiff,  and  he  was  then  and  there  informed  that  the 
same  was  an  absolute  conveyance,  and  that  he  ceased  thereby  to  have  any 
interest  whatever  therein."  Taking  the  facts  to  be  literaUy  as  thus  al- 
leged, they  significantly  suggest  the  inference  that  the  money  was  ad- 
vance by  the  defendant  for  the  accommodation  of  the  plaintiff  in  his 
purchase  of  the  land,  and  the  deed  given  to  the  defendant  for  his  security 
therefor  ;  but  that  it  was  agreed  between  them  that  the  plaintiff  should 
retain  no  legal  right  of  redemption.  He  was  to  trust  himself  wholly  to 
the  good  faith  and  forbearance  of  the  defendant. 

It  is  alleged  in  the  bill,  and  not  denied  in  the  answer,  that  the  land  has 
been  all  the  time  in  the  occupation  of  the  plaintiff.  We  think  it  is  also 
to  be  inferred  that  the  land  is  of  considerably  greater  value  than  the  sum 
advanced  by  the  defendant. 

From  the  whole  case  we  are  satisfied  that  it  was  a  transaction  between 
borrower  and  lender,  and  not  a  real  purchase  of  the  land  by  the  defend- 
ant. We  are  brought,  then,  to  the  question.  Can  equity  relieve  in  such  a 
case? 

The  decisions  in  the  courts  of  the  United  States,  and  the  opinions  de- 
clared by  its  judges,  are  uniform  in  favor  of  the  existence  of  the  power, 
and  the  propriety  of  its  exercise  by  a  court  of  chancery.  Hughes  v.  Sd' 
tffards,  9  Wlieat.  489 ;  Sprigg  v.  Bank  of  Mount  Plea%anU  14  Pet.  201, 

208  ;  Morru  v.  Nixm,  1  How.  118  ;  Russell  v.  Southard,  12  How.  130  : 
Vol.  I.  S 


114  THB  AMERICAN  LAW  TIMES  REPORTS.  [Maidi,  1874. 

Vol.  L]  CAMnuLL  V,  D&iBMHur.  [Ka  3. 

Ta^hr  y.  Luther^  2  Sumner,  228 ;  Flagg  ▼.  Jfann,  lb.  486 ;  Jenkiiu  t. 
Sldredge^  8  Story,  181 ;  BenOey  t.  PAeZo^,  2  Woodb.  &  Min.  426 ; 
TFywan  v.  Babeock,  2  Curtis  C.  C.  886,  898  ;  S.  C.  19  How.  289.  Al- 
though  not  bound  by  the  authority  of  the  courts  of  the  United  States,  in 
a  matter  of  this  sort,  still  we  deem  it  to  be  important  that  uniformity  of 
interpretation  and  administration  of  both  law  and  equity  should  prevail 
in  the  state  and  federal  courts.  We  are  disposed  therefore  to  yield  much 
deference  to  the  decisions  above  referred  to,  and  to  follow  them,  unless  we 
can  see  that  they  are  not  supported  by  sound  principles  of  jurisprudence, 
or  that  they  conflict  with  riUes  of  law  already  settled  by  the  decisions  of 
our  own  courts. 

We  cannot  concur  in  the  doctrine  advanced  in  some  of  the  cases,  that 
the  subsequent  attempt  to  retain  the  property,  and  refusal  to  permit  it  to 
be  redeemed,  constitute  a  fraud  and  breach  of  trust,  which  affords  ground 
of  jurisdiction  and  judicial  interference.  There  can  be  no  fraud  or  legal 
wrong  in  the  breach  of  a  trust  from  which  the  statute  withholds  the 
right  of  judicial  recc^nition.  Such  conduct  may  sometimes  appear  to  re- 
late back,  and  give  character  to  the  original  transaction,  by  showing,  in 
that,  an  express  intent  to  deceive  and  defraud.  But  ordinarily  it  will  not 
be  connected  with  the  original  transaction  otherwise  than  constructively, 
or  as  involved  in  it  as  its  legitimate  consequence  and  natural  fruit.  In 
this  aspect  only  can  we  regard  it  in  the  present  case. 

The  decisions  in  th^  federal  courts  go  to  the  full  extent  of  affording  re- 
lief, even  in  the  absence  of  proof  of  express  deceit  or  fraudulent  purpose 
at  the  time  of  taking  the  deed,  and  although  the  instrument  of  defeasance 
*^  be  omitted  by  design  upon  mutual  confidence  between  the  parties."  In 
RvMeU  V.  SotUhardj  12  How.  189,  148,  it  is  declared  to  be  the  doctrine 
of  the  court,  ^^  that,  when  it  is  allied  and  proved  that  a  loan  on  security 
was  really  intended,  and  the  defendant  sets  up  the  loan  as  payment  of 
purdiase  money,  and  the  conveyance  as  a  sale,  both  fraud  and  a  vice  in 
the  eonsideration  are  sufficiently  averred  and  proved  to  require  a  court  of 
equity  to  hold  the  transaction  to  be  a  morteage."  The  conclusion  of  the 
court  was,  ^^  that  the  transaction  was  in  substance  a  loan  of  money  upon 
security  of  the  farm,  and,  being  so,  a  court  of  equity  is  bound  to  look 
through  the  forms  in  which  the  contrivance  of  the  lender  has  enveloped 
it,  .and  declare  the  conveyance  of  the  land  to  be  a  mortgage." 

This  doctrine  is  analogous,  if  not  identical  with  that  which  has  so  fre- 
quently been  acted  upon  as  to  have  become  a  general  if  not  universal  rule, 
in  regard  to  conveyances  of  land  where  provision  for  reconveyance  is  made 
in  the  same  or  some  contemporaneous  instrument.  In  such  cases,  however 
carefully  and  explicitly  the  writings  are  made  to  set  forth  a  sale  with  an 
agreement  for  repurchase,  and  to  cut  off  and  renounce  all  right  of  redemp- 
tion or  reconveyance  otherwise,  most  courts  have  allowed  parol  evidence 
of  the  real  nature  of  the  transaction  to  be  given,  and,  upon  proof  that  the 
transaction  was  really  and  essentially  upon  the  footing  of  a  loan  of  money, 
or  an  advance  for  the  accommodation  of  the  grantor,  have  construed  the 
instruments  as  constituting  a  mortgage ;  holding  that  any  clause  or  stipu- 
lation therein,  which  purports  to  deprive  the  borrower  of  his  equitable 
rights  of  redemption,  is  oppression,  against  the  poliOT  of  the  law,  and  to 
be  set  aside  by  the  courts  as  void.     4  Kent  Com.  (oth  ed.)  159  ;  Cruise 
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Dig.  (Gree&l.  ed.)  tit.  xv.  c.  1,  §  21 ;  2  Waflhb.  Real  Prop.  (8d  ed.)  42  ; 
WiUiamB  on  Real  Prop.  858 ;  Stor^  £q.  §  1019 ;  Adams  £q.  112 ;  8 
Lead.  Cas*  in  £q.  (3d  Am.  ed.),  Wmte  &  Tudor's  notes  to  Thambraugh  y. 
Baker,  pp.  605  [*874]  ^  9eq. ;  Hare  &  Wallace's  notes  to  S.  0.  pp.  624 
[*894]   ^Mcq. 

The  role  has  been  frequently  recognized  in  Massachusetts,  where,  until 
1855,  the  courts  have  held  their  jurisdiction  of  foreclosure  and  redemption 
of  mortgages  to  be  limited  to  cases  of  a  defeasance  contained  in  the  deed 
or  some  other  instrument  under  seal.  Er$hine  y.  Tounuend^  2  Mass.  493 ; 
jESUeratt  y.  Brotm^  4  Mass.  443 ;  Taylor  y.  Weld,  5  Mass.  109 ;  Carejf 
T.  Bawsan^  8  Mass.  159 ;  Parks  y.  ffall,  2  Pick.  206,  211 ;  Bice  y. 
Biee,  4  Pick.  349 ;  Flagff  v.  Mann,  14  Pick.  467,  478 ;  Haton  y.  Green, 
22  Pick.  526.  The  case  of  Flagg  y.  Mann  is  explicit,  not  only  upon  the 
authority  of  the  court  thus  to  deal  with  the  written  instruments  of  the 
parties,  but  also  upon  the  point  of  the  competency  of  parol  testimony  to 
establish  the  facts  by  which  to  control  their  operation ;  although,  upon 
CQDsideration  of  the  parol  testimony  in  that  case,  the  court  came  to 
the  conclusion  that  there  was  a  sale  in  fact,  and  not  a  mere  security  for  a 
loan. 

By  the  St.  of  1855,  c.  194,  §  1,  jurisdiction  was  giyen  to  this  court  in 
equity  *^  in  all  cases  of  fraud,  and  of  conyeyances  or  transfers  of  real  es- 
tate in  the  nature  of  mortgages."  Gen.  Sts.  c.  113,  §  2*  The  authority 
of  the  courts,  under  this  cmuse,  is  ample.  It  is  limited  only  by  those  con- 
siderations which  guide  courts  of  full  chancery  powers  in  the  exercise. of  all 
those  powers. 

If  then  the  adyantage  taken  of  the  borrower  by  the  lender,  in  requiring 
of  him  an  agreement  that  he  will  forego  all  right  of  redemption  in  case  of 
non-payment  at  the  stipulated  time,  or  an  absolute  deed  with  a  bond  or 
certificate  back,  which  falsely  recites  the  character  of  the  transaction,  rep-^ 
resulting  it  to  be  a  sale  of  me  land  with  a  priyile^e  of  repurchase,  be  a 
sufficient  ground  for  interference  in  equity  by  restricting  the  operation  of 
liie  deed,  and  conyerting  the  writings  mto  a  mortgage,  contrary  to  the  ex- 
pressed f^reement,  it  is  difficult  to  see  why  the  ooiurt  may  not  and  ou^t 
not  so  interpose  to  defeat  the  same  wrong,  when  it  attempts  to  reach  its 
object  by  the  simpler  process  of  an  absolute  deed  alone.  In  each  case  the 
relief  is  contrary  to  the  terms  of  the  written  agreement.  In  one  case  it  is 
against  the  express  words  of  the  instrument  or  clause  relied  on  as  a  de- 
feasance, on  the  ground  that  those  words  are  falsely  written  as  a  coyer 
for  the  wrong  practised,  or  an  eyasion  of  the  right  of  redemption.  In  the 
other  it  is  without  an  instrument  or  clause  of  defeasance,  on  tiie  ground 
that  it  was  oppressiye  and  wrongful  to  withhold  or  omit  the  formal  de- 
feasance. In  strictness,  there  is  no  defeasance  in  either  case.  The  wrong 
on  the  part  of  the  leilder  or  grantor,  which  giyes  the  court  its  power  oyer 
his  deed,  is  the  same  in  both.  ^*  For  they  who  take  a  conyeyance  as  a 
mortgage  without  any  defeasance  are  guilty  of  a  fraud."  Cotterell  y.  Pur^^ 
ehauj  Gas.  temp.  Talbot,  61.  See  also  Barnhart  y.  Oreenshields,  9 
Moore  P.  C.  18 ;  Baker  y.  Wind,  1  Ves.  S«q.  160 ;  MeUory.  Lees,  2  Atk. 
494;  WUliamsY.  Owen,  5  Myl.  &  Cr.  303  ;  Lincoln  y,  WriffJU,  4  De  Gex 
4  Jones,  16. 

As  aqufistion  of  eyidaace,  the  principle  is  the  same.    In  either  cacfe  tks 
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Iarol  evidence  is  admitted,  not  to  tary,  add  to,  or  contradict  the  ^writings, 
ut  to  establish  the  fact  of  an  inherent  fault  in  the  transaction  or  its  con- 
sideration, which  affords  ground  for  avoiding  the  effect  of  the  writings,  by 
restricting  their  operation,  or  defeating  them  altogether.  This  is  a  gen- 
eral principle  of  evidence,  well  estabushed  and  recognized  both  at  law 
and  m  equity.  Stackpole  v.  Arnold^  11  Mass.  27 ;  Fletcher  v.  Willard^ 
14  Pick.  464 ;  1  Greenl.  Ev.  §  284 ;  Perry  on  Trusts,  §  226. 

The  reasons  for  extending  the  doctrine,  in  equity,  to  absolute  deeds, 
where  there  is  no  provision  for  reconvejunce,  are  ably  presented  by  Hare  & 
Wallace  in  their  notes  to  WooUam  v.  tieam^  2  Lead.  Cas.  in  Eq.  (8d  Am. 
ed.)  676,  and  to  Thornbrough  v.  Baker^  3  lb.  624.  See  also  Adams  Eq. 
Ill ;  1  Sugd.  Vend.  (8th  Am.  ed.)  Perkins's  notes,  pp.  267,  268,  802, 
303.  The  doctrine  thus  extended  is  declared,  in  numerous  decisions,  to 
prevail  in  New  York ;  also  in  Vermont  and  several  other  states.  Mr. 
Washburn,  in  his  chapter  on  Mortgages,  §  1,  has  exhibited  the  law  as 
held  in  the  different  states,  in  this  particular ;  and  the  numerous  references 
there  made,  as  well  as  by  the  annotators  in  the  other  treatises  which  we 
have  cited,  render  it  superfluous  to  repeat  them  here.  2  Washb.  Real 
Prop.  (3d  ed.)  35  ^  %eq. 

Upon  the  whole,  we  are  convinced  that  the  doctrine  may  be  adopted 
without  violation  of  the  statute  of  frauds,  or  of  any  principle  of  law  or  evi- 
dence; and,  if  properly  guarded  in  administration,  may  prove  a  sound 
and  salutary  principle  of  equity  jurisprudence.  It  is  a  power  to  be  exer- 
cised with  the  utmost  caution,  and  only  when  the  grounds  of  interference 
are  fully  made  out,  so  as  to  be  clear  from  doubt. 

It  is  not  enough  that  the  relation  of  borrower  and  lender,  or  debtor  and 
creditor,  existed  at  the  time  the  transaction  was  entered  upon.  Negotia- 
tions, begun  with  a  view  to  a  loan  or  security  for  a  debt,  may  fairly  ter- 
minate in  a  sale  of  the  property  originally  proposed  for  security.  And 
if,  without  fraud,  oppression,  or  unfair  advantage  taken,  a  sale  is  the  real 
result,  and  not  a  form  adopted  as  a  cover  or  pretext,  it  should  be  sustained 
by  the  court.  It  is  to  the  determination  of  this  question  that  the  parol 
evidence  is  mainly  directed. 

The  chief  inquiry  is,  in  most  cases,  whether  a  debt  wasicreated  by  the 
transaction, •or  an  existing  debt,  which  formed  or  entered  into  the  consid- 
eration, continued  and  kept  alive  afterwards.  "  If  the  purchaser,  instead 
of  taking  the  risk  of  the  subject  of  the  contract  on  himself,  take  a  security 
for  repayment  of  the  principal,  that  will  vitiate  the  transaction,  and  ren- 
der it  a  mortgage  security.'^  1  Sugd.  Vend.  (8th  Am.  ed.)  302,  in  sup- 
port of  which  the  citations  by  Mr.  Perkins  are  numerous.  But  any  rec- 
ognition of  the  debt  as  still  subsisting,  if  clearly  established,  is  equally 
efficacious  ;  as  the  receipt  or  demand  of  interest  or  part  payment.  Eaton 
V.  Green,  22  Pick.  526,  530. 

Although  proof  of  the  existence  and  continuance  of  the  debt,  for  which 
the  conveyance  was  made,  if  not  decisive  of  the  character  of  the  transac- 
tion as  a  mortgage,  is  most  influential  to  that  effect ;  yet  the  absence  of 
such  proof  is  far  from  being  conclusive  to  the  contrary.  Rice  v.  Rice^  4 
Pick.  349 ;  Flagg  v.  Mann,  14  Pick.  467,  478  ;  Ra%9ell  v.  Sauthardy  12 
How.  139  ;  Brown  v.  Dewey,  1  Sandf.  Ch.  56.  When  it  is  considered 
that  the  inquiry  itself  is  supposed  to  be  made  necessary  by  the  adoption  of 
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fonns  and  oatward  appearance  differing  from  the  reality,  it  is  hardly  rea- 
sonable that  the  absence  of  an  actual  debt,  manifested  by  a  written  ac- 
knowledgment or  an  express  promise  to  pay,  should  be  regarded  as  of 
more  significance  than  the  absence  of  a  formal  defeasance.  It  of  course 
compels  the  party  attempting  to  impeach  the  deed  to  make  out  his  proofs 
by  other  and  less  decisive  means.  But  as  an  affirmative  proposition  it 
cannot  have  much  force. 

A  mortgage  may  exist  without  any  debt  or  other  personal  liability  of 
the  mortgagor.  If  there  is  a  large  margin  between  the  debt  or  sum  ad- 
vanced and  the  value  of  the  land  conveyed,  that  of  itself  is  an  assurance  of 
payment  stronger  than  any  promise  or  bond  of  a  necessitous  borrower  or 
debtor.  Hence  inadequacy  of  price,  in  such  case,  becomes  an  important 
element  in  establishing  the  character  of  the  transaction.  Inadequacy  of 
price,  though  not  of  itself  alone  sufficient  ground  to  set  in  motion  chancery 
powers  of  the  court,  may  nevertheless  properly  be  effective  to  quicken 
their  exercise,  where  other  sufficient  ground  exists  ;  Story  Eq.  §§  289,  245, 
246 ;  and  in  connection  with  other  evidence  may  afford  strong  ground  of 
inference  that  the  transaction  purporting  to  be  a  sale  was  not  fairly  and  in 
reality  so.  Kerr  on  Fraud  and  Mistake,  186  and  note ;  Wharf  v.  HowelU 
5  Binn.  499. 

Another  circumstance,  that  may  and  ought  to  have  much  weight,  is  the 
continuance  of  the  grantor  in  the  use  and  occupation  of  the  land  as  owner, 
after  the  apparent  sale  and  conveyance.  Ootterell  v.  Purchase^  Cas. 
temp.  Talbot,  61 ;  Lincoln  v.  WrigtU^  4  De  Gex  &  Jones,  16. 

These  several  considerations  have  more  or  less  weight,  according  to  the 
drcamstances  of  each  case.  Conway  v.  Alexander ^  7  Cranch,  218 ;  Bent- 
ley  V.  Phelps^  2  Woodb.  &  Min.  426.  It  is  not  necessary  that  all  should 
coneor  to  the  same  result  in  any  case.  Each  case  must  be  determined 
upon  its  own  special  facts  ;  but  those'should  be  of  clear  and  decLBive  im- 
port 

In  the  jNresent  case,  we  are  able  to  arrive  at  the  clear  and  satisfactory 
conclusion  that  there  was  no  real  purchase  of  the  land  by  the  defendant, 
either  from  Tirrill  or  from  the  plaintiff ;  that  his  advance  of  the  purchase 
money  at  the  request  of  the  plaintiff  created  a  debt  upon  an  implied 
assumpsit,  if  there  was  no  express  promise ;  and  that  it  was  the  expecta- 
tion of  both  parties  that  the  money  would  be  repaid  soon  and  the  land  re- 
C(mveyed.  W  hatever  may  have  been  the  intention  of  the  defendant,  he 
most  iiave  known  that  this  was  the  expectation  of  the  plaintiff ;  and  it  is 
most  favorable  to  him  to  suppose  that  it  was  his  own  expectation  also. 
These  conclusions  are  not  in  the  least  modified  in  his  favor  by  an  examina- 
tion of  his  answer. 

We  must  declare  therefore  that  in  equity  he  holds  the  title  subject  to 
ledemption  by  the  plaintiff  in  such  manner  and  upon  such  terms  as  shall 
be  determined  upon  a  hearing  therefor  before  a  single  justice. 

Decree  aecordinffly. 
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BUPRBME  COUBT  OF  TENNB88EBL 

[October  Term,  1873.] 

foreign  judgment. — nul  tiel  record.  —  want  of   notige    to 

DEFENDANT. 

ABRAHAM  BARNETT  v.  L.  OPPENHEIMER. 

When  a  judgment  obtained  in  one  state  is  sought  to  he  enforced  in  another,  it  is 
competent  for  the  courts  of  the  latter ^  under  a  plea  q/*nal  del  record,  to  determine 
whether  such  service  was  made  upon  the  defendant  in  the  original  action  as  to 
give  the  court  jurisdiction  of  kis  person. 

Deaderick,  J.  This  is  an  action  of  debt  instituted  in  the  law  oonrt 
of  Memphis,  upon  the  record  of  a  judgment  of  a  circuit  court  of  Missis- 
sippi. Defendant  below  (Bamett)  pleaded  nul  tiel  record  and  payment. 
After  one  verdict  and  judgment  in  favor  of  defendant,  a  new  trial  was 
granted,  which  resulted  in  a  verdict  in  favor  of  plaintiff,  and  defendant 
has  appealed  in  error  to  this  court.  The  argument  of  counsel  here  has 
been  mainly  addressed  to  the  question  of  the  validity  of  the  record  of  the 
judgment,  which  is  the  foundation  of  this  suit.  For  plaintiff  in  error  it  is 
insisted  that  the  record  sued  on  shows  upon  its  face  that  defendant  had  no 
notice,  actual  or  constructive,  of  the  existence  of  the  suit  against  him,  and 
that  this  court  must  hold  the  judgment  void  for  want  of  jurisdiction  of  the 
person.  While,  on  the  other  hand,  it  is  insisted  that  the  judgment,  hav- 
mg  been  rendered  by  a  court  of  competent  jurisdiction  in  such  cases,  its 
jurisdiction  can  no  more  be  inquired  into  by  the  courts  of  this  State,  than 
the  correctness  of  the  judgment  upon  the  merits.  The  statutes  of  Missis- 
sippi require  that  original  process  shall  be  served  personally  on  the  de- 
fendant, if  to  be  found,  and  a  true  copy  thereof  delivered  to  him.  If 
the  defendant  cannot  be  found,  such  process  may  be  served  by  leaving 
such  copy  at  his  usual  place  of  abode,  with  his  wife,  or  some  free  white 
person  above  the  age  of  sixteen  years,  then  and  there  being  a  member  of 
fiifl  family,  &c. 

The  record  in  question  shows  that  on  the  18th  of  May,  1860,  a  declara- 
tion of  complaint  was  filed  in  the  office  of  the  clerk  of  the  circuit  court  of 
Sunflower  County,  Mississippi,  and  thereupon  a  summons  was  issued^ 
which  was  returned  indorsed  as  follows :  "  Received  May  28, 1860.  Ex- 
ecuted this  writ  May  30,  1860,  by  leaving  a  true  copy  thereof  with ^ 

a  free  white  person,  found  at  his  usual  place  of  residence  in  this  county, 
defendant  not  being  found.  Eli  Waites,  sheriff,  by  6.  H.  Bryant,  special 
deputy."  Then  follows,  at  the  December  term,  1860,  a  judgment  by 
default,  for  $1,060.08. 

From  the  sheriff's  return,  it  is  manifest  that  the  personal  service  of  the 
writ  was  not  effected,  and  we  think  it  equally  clear  that  no  constructive 
notice  was  given,  nor  does  the  record  anywhere  recite  that  the  defendant 
appeared,  or  that  he  was  summoned  to  appear.  It  is  not  a  case  of  defec- 
tive service  of  process,  but  one  of  a  total  want  of  service,  a  distinction 
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olearly  leoognized  in  tiie  oaae  of  Hdrtinffton  y.  Wofford^  46  Miis.  R4  41, 
where  it  is  said ;  ^^  There  is  a  yery  dear  and  obyiaus  distinctibn  between 
a  totid  want  of  service  of  process,  and  a  defectiye  service,  as  to  their  effect 
in  jndicial  proceedings.  In  the  one  case  the  defendant  has  no  notice  at 
aU  of  the  suit  or  proceedings  against  him.  The  judgment  or  decree  in 
such  cases,  it  is  conceded,  is  coram  non  judiee  and  void,  upon  the  princi- 
ples of  law  and  justice.  In  the  other  case  the  defective  service  of  process 
gives  the  defendant  actual  notice  of  the  suit  or  proceedings  against  him, 
and  the  judgment  or  decree  in  such  case,  although  erroneous,  would  be 
valid,  until  reversed  by  a  direct  proceeding  in  an  appellate  jurisdiction, 
and  its  validity  cannot  be  called  in  question."  The  same  distinction  is 
recognized  between  a  void  and  a  voidable  judgment,  or  an  irregular  or 
defective  service  and  no  service  at  all,  in  same  book,  page  675,  and  in  41 
Miss.  562*  In  the  last  named  case  Judge  EUett,  delivering  the  opinicm 
of  the  court  says :  — 

^  Where  judgment  in  default  is  taken  upon  a  return  which  purports  to 
riiow  that  the  process  has  been  actually  executed,  such  judgment  is  valid 
and  binding  whenever  it  comes  collaterally  in  question,  although  the 
defendant  might  reverse  it  upon  a  writ  of  error,  on  the  ground  of  the 
insufficiency  of  the  return."  In  the  case  under  consideration,  there  was 
no  personal  service  of  notice,  nor  any  constructive  notice,  so  that  accord- 
ing to  the  case  in  46  Miss.  41,  the  judgment  rendered  in  Mississippi  is 
void  there,  and  this  is  so  whether  def  en^t  was  or  was  not  a  resident  or 
inhabitant  of  that  State  at  the  time  of  the  rendition  of  the  judgment. 
The  Constitution  of  the  United  States  declares,  *^  full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state.  And  the  Conereas  may  by  ^neral  laws 
prescribe  the  manner  in  which  such  acts,  records,  and  proceedmgs  shall  be 
proved  and  the  effect  thereof.''    Article  four,  section  one. 

Pursuant  to  this  authority.  Congress  enacted  ^^  That  the  said  record  and 
judicial  proceedings,  authenticated  as  aforesaid,  shall  have  such  faith  and 
credit  given  to  them,  in  every  court  within  the  United  States,  as  they 
have  by  law  or  usage  in  the  courts  of  the  state  from  whence  the  said 
records  are  or  shall  be  taken."  Act  of  May  26,  1790.  If,  therefore, 
die  judgment  in  this  case  is  a  valid  judgment,  which  the  court  in  Missis- 
sippi had  the  jurisdiction  to  pronounce,  it  is  equally  valid  and  binding 
here.  But  it  is  insisted  by  the  counsel  for  the  deiendant  in  error  that  the 
question  of  jurisdiction  of  the  person  of  the  defendant  is  just  as  legitimate 
for  the  determination  of  the  court  rendering  the  judgment  sued  on,  as  any 
other  question  arising  in  the  cause,  and  when  determined,  as  it  necessarily 
is  in  tile  rendition  of  the  judgment,  it  is  ccmclusive,  and  cannot  be  in- 
quired into  in  a  collateral  proceeding.  Authorities  have  been  cited  which 
fully  sustain  the  proposition  of  the  counsel.  In  the  notes  of  the  two  cases 
(A  Mills  V.  Dwryee^  and  MeElmayh  v.  Cohen  (2  Am.  Lead  Cases), 
many  cases  in  the  United  States  and  state  courts  are  cited,  which  show 
eonflict  and  differences  in  the  holdings  of  those  courts.  While  many  of 
ihem  fully  sustain  the  proposition  of  the  counsel  for  defendant  in  error,  as 
before  stated,  other  authorities  equally  as  decisively  announce  the  doctrine 
that,  upon  the  plea  of  nvl  tiel  record^  the  court  should  inspect  the  record, 
and  determine  for  itself  whether  the  court  trying  the  cause  had  jurisdio- 
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tion  of  the  person  of  the  defendant.  If  defendant  had  no  notice,  actnal  or 
oonstructive,  of  the  proceedings  against  him,  it  would  be  alike  contrary  to 
natural  justice  and  to  law  to  hold  him  liable.  A  judgment  pronounced 
against  a  person  under  such  circumstances  is  null  and  void,  and  is  80 
declared  by  the  courts  of  Mississippi,  and  have  been  so  declared  repeatedly 
by  our  own  courts.  To  hold,  therefore,  that  the  courts  of  this  State 
may  not  declare  a  judgment  of  Mississippi  yoid,  which  the  adjudications 
of  that  State  declare  void,  would  be  to  give  greater  faith  and  credit  to  the 
proceedings  of  the  courts  of  that  State  by  our  own  courts,  than  her  own 
courts  would  pve.  The  plea  of  nui  tiel  record  properly  raises  the  quee^ 
tion  of  the  existence  of  the  record  sued  on,  and.  this  plea  is  triable  by  the 
court ;  and  when,  on  inspection  of  the  record,  it  appears  that  the  party 
sued  in  this  State  was  not  before  the  court  at  the  trial,  and  that  the  court 
never  had  jurisdiction  of  his  person,  he  having  had  no  notice  of  the  suit 
nor  opportunity  to  defend  it,  it  is  in  fact  no  record  as  to  himy  and  he  is 
not  bound  by  the  judgment  therein  rendered.  Whether  the  court  had 
jurisdiction  of  the  person  may  be  tried  and  determined  by  the  court  before 
whom  the  suit  upon  the  record  is  brought.  And  this  power,  which  has 
been  asserted  and  exercised  by  our  own  courts,  is  not  in  violation  of  the 
act  of  Congress  of  1790.  In  Sto.  on  C.  L.  §  609,  it  is  said  that  ^^  judg- 
ments in  state  courts  have  the  same  force  and  effect  in  other  states  as  in 
the  state  in  which  they  are  rendered  ; "  and  adds :  ^^  This  does  not  pre- 
vent an  inquiry  into  the  jurisdiction  of  the  court  in  which  the  original 
judgment  was  rendered."  To  the  same  effect  are  the  cases  in  9  Mass. 
462,  14  Howard  (U.  S.),  Harris  v.  ffardeman^  p.  387,  where  numerous 
cases  are  referred  to  and  reviewed.  In  the  case  of  Moren  v.  KiUtbrew 
(2  Yei^.  876),  Judge  Whyte,  delivering  the  opinion  of  the  court,  declares 
tiiat  void  judgments  have  no  operation  whatever,  while  voidable  judg- 
ments are  valid  until  reversed ;  and,  while  disclaiming  any  right  to  deter- 
mine whether  the  court  of  a  sister  state  had  rendered  a  correct  or  errone- 
ous judgment  upon  the  subject  matter4>efore  it,  very  clearly  asserts  the 
power  of  a  court  of  this  State,  when  called  upon  to  enforce  the  judgment 
of  the  court  of  another  state,  to  inquire  into  the  jurisdiction  of  the  court 
rendering  the  judgment  sought  to  be  enforced.  These  authorities  and 
others  which  might  be  dted,  fully  sustain  what  we  regard  as  the  safer  and 
more  just  rule  upon  the  subject,  u  6.,  that  when  a  judgment  from  another 
state  is  sought  to  be  enforced  in  the  courts  of  this  State,  it  is  competent 
to  our  tribunals  upon  the  plea  of  md  tiel  record  to  determine  whether  the 
court  rendering  the  judgment  sought  to  be  enforced  had  jurisdiction  of 
the  person  against  whom  the  judgment  is  rendered,  and  of  the  subject 
matter  of  the  suit.  It  results  that  the  judgment  of  the  law  court  at 
Memphis  was  erroneous,  and  must  be  reversed,  and  this  court,  rendering 
here  such  a  judgment  upon  the  plea  of  nul  tiel  record  as  the  court  below 
should  have  rendered,  sustain  the  plea  and  dismiss  the  suit  at  the  cost  of 

Slaintiff  below.  The  judgment  of  the  court  in  favor  of  defendant  upon 
is  plea  of  md  tiel  record  is  decisive  of  the  case,  and  makes  it  unnecessary 
to  remand  the  cause  for  a  trial  upon  what  is  now  the  immaterial  plea  of 
payment. 
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SUPREME  COURT  OF  THE  UNITED  BTATEa 

[OCTOBBB  Tebm,  1873.] 

JTBGUGENOB.  —  LIABILITY  OF  MABTBB  TO  8BB VAITT^ 

UNION  PACIFIC  RAILROAD   COMPANY  ▼.  JE&SE  L.  FORT. 

A  hay  was  epmloyed  in  the  tnaehine  $hop  of  a  rctUroad  company  m  a  workman^  -— 
under  the  direction  of  the  company s  foreman  and  required  to  obey  his  orders  ;  the 
hoy^  hy  the  order  of  theforemany  ascended  a  ladder  among  cUmgerous  machinery  for 
the  purpose  of  adjusting  a  belt,  and  while  endeavoring  to  adjust  the  belt  his  arm  was 
torn  off  by  the  machinery  ;  the  jury  having  found  that  the  adjusting  of  the  beU 
was  not  within  the  scope  of  the  bo^s  duty  and  employment,  but  was  within  thai 
of  the  foreman  ;  thai  the  order  was  not  a  reasonable  one ;  that  its  execution  was 
attended  with  hazard  to  life  or  limb,  and  that  a  prudent  man  would  not  have  or^ 
dered  the  boy  to  execute  it,  Ildd,  thai  the  rule  that  a  master  was  not  responsible 
to  one  servant  for  an  injury  caused  by  the  negligence  of  a  feOow-servani  w<u  not 
appUeable,  and  thai  the  company  was  liable, 

Ebbob  to  the  circait  court  of  the  United  States  for  the  District  of  Min- 
nesota. The  facts  of  the  case  and  the  special  verdict  will  be  found  in  2 
Dillon  C.  C.  R.  259. 

Rediek  ^  Briggs^  lot  the  plaintiS  (Fort). 

Poppleton  ^  Wakely^  for  the  raibroad  company. 

Mr.  Justice  Davis  oeliYered  the  opinion  ot  the  court. 

It  was  assumed  on  behalf  of  the  plaintifiE  in  error,  on  tiie  aigument  of 
this  cause,  that  the  master  is  not  liable  to  one  of  his  servants  for  injuries 
resulting  from  the  carelessness  of  another,  when  both  are  engagea  in  a 
common  service,  although  the  injured  person  was  under  the  control  and 
direction  of  the  servant  who  caused  the  injury.  Whether  this  proposition 
8s  stated  be  true  or  not,  we  do  not  propose  to  consider,  because,  if  true, 
it  has  no  application  to  this  case. 

The  action  was  brought  by  the  defendant  in  error  to  recover  damages 
for  an  injury  to  his  minor  son,  resulting  in  the  loss  of  an  arm,  while  in 
the  employment  of  the  railroad  company.  The  boy  was  employed  in  the 
madune  wop  of  the  company  as  a  workman  or  helper,  under  the  super- 
intendence and  control  of  one  GoUett,  and  had  been  chiefly  engaged  in 
receiving  and  putting  away  mouldings  as  they  came  from  a  moulding 
machine.  After  the  service  had  been  continued  for  a  few  months,  the 
boy,  by  the  order  of  Collett,  ascended  a  ladder  to  a  great  height  from  the 
floor,  among  rapidly  revolving  and  dangerous  machinery,  for  the  purpose 
of  adjusting  a  belt  by  which  a  portion  cS  the  machinery  was  moved,  and 
while  engaged  in  the  endeavor  to  execute  the  order  the  accident  happened. 
The  jury,  by  a  special  verdict,  flnd  that  the  boy  was  engaged  to  serve 
under  Collett  as  a  workman  or  helper,  and  was  required  to  obey  his 
orders ;  that  the  order  by  Collett  to  tiie  boy  (in  carrying  out  whi<m  he 
lost  his  arm)  was  not  within  the  scope  of  his  duty  and  employment,  but 
was  within  that  of  CoUett's ;  that  the  order  was  not  a  reasonable  one  i 
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that  its  execution  was  attended  with  hazard  to  life  or  limb,  and  that  a 
prudent  man  would  not  have  ordered  the  boy  to  execute  it. 

It  is  apparent^  from  these  findings,  if  the  rule  of  the  master's  exemp- 
tion from  liability  for  the  negligent  conduct  of  a  co-employ^  in  the  same 
service  be  as  broad  as  is  contended  for  by  the  plidntin  in  error,  that  it 
does  not  apply  to  such  a  case  as  this.  This  rule  proceeds  on  the  theory 
that  the  employ^,  in  entering  the  service  of  the  principal,  is  presumed 
to  take  upon  himself  the  risks  incident  to  the  undertaking,  among  which 
are  to  be  counted  the  negligence  of  f ellowHservants  in  the  same  employ- 
ment, and  that  considerations  of  public  policy  require  the  enforcement  of 
the  rule.  But  this  presumption  cannot  arise  where  the  risk  is  not  within 
the  contract  of  service,  and  the  servant  had  no  reason  to  believe  he  would 
have  to  encounter  it.  If  it  were  otherwise,  principals  would  be  released 
from  all  obligations  to  make  reparation  to  an  employ^  in  a  subordinate 
position  for  any  injury  caused  by  the  wrongful  conduct  of  the  person 
placed  over  him,  whether  they  were  fellow-servants  in  the  same  common 
service  or  not.  Such  a  doctrine  would  be  subversive  of  all  just  ideas  of 
the  obligations  arising  out  of  the  contract  of  service,  and  withdraw  all 
protection  from  the  suoordinate  employes  of  railroad  corporations.  These 
corporations,  instead  of  being  required  to  conduct  their  business  so  as  not 
to  endanger  life,  would,  so  far  as  this  class  of  persons  were  concerned,  be 
relieved  of  all  pecuniary  responsibility  in  case  they  failed  to  do  it.  A 
doctrine  that  leads  to  such  results  is  unsupported  by  reason  and  cannot 
receive  our  sanction. 

The  injury  in  this  case  did  not  occur  while  the  boy  was  doing  what  his 
father  engaged  he  should  do.  On  the  contrary,  he  was  at  the  time  em- 
ployed in  a  service  outside  the  contract  and  wholly  disconnected  with  it. 
To  work  as  a  helper  at  a  moulding  machine,  or  a  common  work-hand  on 
the  floor  of  the  shop,  is  a  very  different  thing  from  ascending  a  ladder 
resting  on  a  shaft,  to  adjust  displaced  machinery,  when  the  shaft  was  re* 
volving  at  the  rate  of  175  to  200  revolutions  per  minute.  The  father  had 
the  right  to  presume,  when  he  made  the  contract  of  service,  that  the  com- 
pany would  not  expose  his  son  to  such  a  peril.  Indeed,  it  is  not  possible 
.  to  conceive  that  the  contract  would  have  been  made  at  all  if  the  father 
had  supposed  that  his  son  would  have  been  ordered  to  do  so  hazardous  a 
thing.  If  the  order  had  been  given  to  a  person  of  mature  years,  who 
had  not  engaged  to  do  such  work,  although  enjoined  to  obey  the  direc- 
tions of  his  superior,  it  might  with  some  plausibility  be  argued  that  he 
should  have  disobeyed  it,  as  he  must  have  known  that  its  execution  was 
attended  with  danger  ;  or,  at  any  rate,  if  he  chose  to  obey,  that  he  took 
upon  himself  the  risks  incident  to  the  service.  But  this  boy  occupied  a 
very  different  position.  How  could  he  be  expected  to  know  the  peril  of 
the  undertaking?  He  was  a  mere  youth,  without  experience,  and  not 
&miliar  with  machinery.  Not  being  able  to  judge  for  himself,  he  had  a 
right  to  rely  on  the  judgment  of  Collett,  and  doubtless  entered  upon  the 
exeeution  of  the  order  without  apprehension  of  danger.  Be  this  as  it 
may,  it  was  a  wrongful  act  on  the  part  of  Collett  to  order  a  boy,  of  his 
age  and  inexperience,  to  do  a  thing  which  in  its  very  nature  was  perilous, 
and  which  any  man  of  ordinary  sagacity  would  know  to  be  so.  Indeed, 
it  is  very  difficult  to  reconcile  the  conduct  of  Collett  with  that  of  a  pru- 
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dent  man,  haying  proper  r^ard  to  the  responsibilities  of  his  own  posi- 
tion and  the  rights  of  others.  It  is  charitable  to  suppose  that  he  did  not 
appreciate  the  danger,  and  acted  without  due  deliberation  and  caution. 
For  the  ocmsequences  of  this  hasty  action,  the  company  are  liable,  either 
upon  the  maxim  of  respondeat  superior^  or  upon  the  obligations  arising 
out  of  the  contract  of  service.  The  order  of  Ck>llett  was  their  order. 
They  cannot  escape  responsibility  on  the  plea  that  he  should  not  haTe 
given  it.  Having  intrusted  to  him  the  care  and  management  ot  the 
machinery,  and  in  so  doing  made  it  his  rightful  duty  to  adjust  it  when 
displaced,  and  having  placed  the  boy  under  him  with  directions  to  obey 
him,  they  must  pay  the  penalty  for  the  tortious  act  he  committed  in  the 
ooorse  of  the  employment.  If  they  are  not  insurers  of  the  lives  and 
limbs  of  their  employ&s,  they  do  impliedly  engage  that  they  will  not 
expose  them  to  the  hazard  of  losing  their  lives,  or  suffering  great  bodily 
harm,  when  it  is  neither  reasonable  nor  necessary  to  do  so.  The  very 
able  judge  who  tried  the  case  instructed  the  jury  on  the  point  at  issue  in 
conformity  vrith  these  views,  and  we  see  no  error  in  the  record.  2 
DiUon  C.  C.  R.  269. 

The  judgment  is  affirmed. 

Mr.  Justice  BBADLEy  dissented. 


BUFBEMB  JUDICIAL  COUBT  OF  MA88AGHU8BTTB. 

[To  AFPEAB  IN  109  Mass.] 

IN8AKE  PERSON.  —  GUABDIAK.  —  ALLOWANCE  TOB  SUPPOBT  OV  WAED. 

MAT  T.MAT. 

A  man  ofweaUh  and  having  no  family  dspendeni  on  him^  vndtr  guardUmikip  a$ 
mtane^  shotdd  be  allowed  those  luxuriei  which  he  desires  and  can  enjoffy  which  are 
unobfedionable  in  themselves  and  would  he  proper  and  reasonable  expendihares 
for  a  eane  man  in  a  similar  position, 

A  guardian  ofm  insane  man  whose  estate  was  worth  over  $200,000  spent  four  hovrs 
three  times  a  week  in  visiting  and  dining  with  his  ward,  and  superintending  the 
management  of  his  house  and  grounds ;  and  the  warcTs  spirits  and  condition  were 
much  improved  by  the  visits.  Held,  that  a  monthly  charge  of  %100  for  personal 
services,  besides  a  commission  of  Jive  per  cent,  on  the  income  collected^  should  be 
oBowed  to  the  guardian;  but  thai  an  additional  charge  oftlQOfor  attending 
court  should  be  disallowed^  as  tho^dd  also  a  charge  of  $200 /or  attending  the  ward 
en  two  journeys  of  a  fortnight  each,  which  were  undertaken  partfy  on  account  of 
Ike  guardian*s  own  business. 

The  additional  eompensationy  if  any^  allowed  to  a  guardian  for  changing  invest* 
rnenis  of  his  wariTs  property,  or  making  repairs  thereon^  should  not  oe  by  way  of 
commissions  on  the  amount  invested  or  expended. 

A  guardian  who  makes  up  his  accounts  monthly  may  charge  his  wartTs  estate  each 
month  with  his  commissions  on  the  amount  collected  in  that  months  and  with  a 
moaUCs  interest  on  a  balance  from  the  preceding  month  in  his  ownfavory  and  may 
carry  the  balance  to  the  next  month. 
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Thb  fibst  of  these  cases  was  an  appeal  by  Josephine  May,  Elmestdne 
May,  James  B.  Bradlee  and  his  wife  Mary  r.  Bradlee,  George  P.  May, 
and  Edwin  Mslj^  next  of  kin  of  Frederick  May,  an  insane  person,  from  a 
decree  of  the  judge  of  probate,  rendered  March  22,  1870,  authorizing 
Frederick  W.  Gr.  May,  his  guardian,  to  build  a  stable  on  the  estate  of  the 
ward  at  an  expense  not  exceeding  $10,000,  and  to  sell  personal  estate  of 
the  ward  sufficient  to  defray  the  expense.  The  reasons  of  the  appeal 
were,  that  the  expenditure  was  extrayagant,  and  was  not  needful  for  the 
comfort  of  the  ward. 

The  second  case  was  an  appeal  by  the  same  persons  from  a  decree  of 
the  judge  of  probate,  rendered  February  8, 1870,  allowing  the  third  ac- 
count of  the  guardian.  The  reasons  for  the  appeal  were,  that  the  amounts 
charged  in  the  account  for  the  services,  commissions,  and  expenses  of  the 
guardian,  in  the  care  of  the  person  and  property  of  his  ward,  were  exces- 
Ave  and  unreasonable. 

Both  appeals  were  heard  in  June,  1871,  before  Ames,  J.,  who  reported 
the  evidence  and  all  questions  of  law  therein  for  the  determination  of  the 
full  court.     The  following  is  the  substance  of  the  report :  — 

Many  witnesses  were  called  and  examined  by  the  appellee,  and  cross- 
examined  by  the  appellants.     No  witnesses  were  called  by  the  appellants. 

It  appeared  that  in  1844  Joseph  Ballard  was  appointed  guardian  of 
Frederick  May,  and  by  the  inventory  then  filed  by  him  the  ward's  prop- 
erty amounted  to  $92,748 ;  that  in  1862  Ballard  was  removed,  and  the 
next  year  the  appellee  was  appointed  guardian,  and  by  the  inventory  then 
filed  the  ward's  property  amounted  to  $202,025 ;  that  the  appellee  filed 
his  second  account  on  September  1, 1865y  which  showed  a  balance  due  to 
him  from  his  ward  of  $8, 610,  and  was  duly  allowed ;  that  the  account  now 
in  question  was  filed  on  July  1,  1868,  t^us  covering  a  space  of  thirty- 
four  months,  and  showed  a  balance  due  to  the  guardian  of  $15,382  ;  that 
the  amount  due  to  him  remained  about  the  same  at  the  time  of  the  hear- 
ing, and  the  debts  then  due  from  the  ward's  estate  to  other  persons 
amounted  to  about  $12,000  ;  that  the  property  of  the  ward,  as  inventoried 
st  the  time  of  the  filing  of  this  account,  was  $207,977,  including  a  parcel 
of  real  estate  of  six  acres  in  Medford,  on  which  the  ward  lived,  which  was 
inventoried  at  $40,000,  its  cost,  and  would  now  sell  for  only  $25,000  or 
$30,000,  but  including  also  other  property  which  was  worth  more  than  the 
inventoried  value ;  that  the  annual  income  of  the  ward,  during  the  time 
covered  by  this  account,  was  about  $14,000  a  year,  from  which  repairs, 
taxes,  insurance,  and  interest  on  debt  were  to  be  deducted ;  that  the  ward 
was  a  bachelor,  about  sixty-five  years  old,  not  fit  to  take  care  of  himself  or 
his  property,  but  of  peaceable  disposition,  of  considerable  intelligence, 
and  very  fond  of  animals,  especially  of  horses ;  that  his  principal  amuse- 
ment was  driving ;  that  the  stable  at  present  on  his  estate  was  too  small 
to  hold  his  horses  and  carriages,  and  wholly  out  of  keeping  with  his  house 
and  the  rest  of  his  establishment ;  that  the  stable  which  it  was  proposed 
to  build  was  to  be  of  brick,  covering  2,220  square  feet  of  ground,  and 
twenty-five  feet  high  to  the  ridge  pole,  and  would  cost  about  $10,000 ; 
that  it  would  increase  the  value  of  the  estate,  though  not  to  the  extent 
of  its  cost;  that  the  ward  was  intensely  interested  in  Having  the  new  stable 
built,  and  complained  bitterly  of  his  present  stable ;  that  he  was  not  on 
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terms  of  intimacy  or  eren  friendship  with  any  of  his  next  of  kin ;  that 
Edwin  May,  one  of  the  appellants,  was  dead ;  and  that  the  other  appel* 
lants  were  persons  of  large  fortune  except  George  P.  May,  who  had  a  wife 
and  two  children  and  a  settled  income  of  82,000  a  year. 

The  aoooimt  in  question  showed  that  the  gross  amount  collected  during 
the  time  covered  by  it  was  $39,658,  and  the  appellee  charged  a  commis- 
sion of  five  per  cent,  thereon,  amounting  to  $1,982.90,  as  appeared  by  the 
first  item  in  a  statement  made  up  from  the  account. 

The  appellee,  in  the  account,  charged  $100  a  month  for  personal  ser- 
vices, as  appeared  by  the  fourth  item  in  said  statement.  It  appeared 
that  he  visited  and  dined  with  his  ward  three  times  a  week,  travelling 
from  Boston  to  Medford  and  spending  four  hours  each  time,  one  of  which 
was  passed  in  the  travelling  ;  that  the  ward  had  a  housekeeper  at  a  salary 
of  $1,000  a  year,  who  took  care  of  the  house,  but  the  appellee  took  charge 
of  all  out-of-door  matters  and  the  affairs  of  the  ward  generally ;  and  that 
the  spirits  and  mental  condition  of  the  ward  had  greatly  improved  while 
he  had  been  under  the  guardianship  of  the  appellee. 

The  appellee  charged  $100  for  attendance  at  the  probate  court  and  at 
this  court,  and  also  $200  for  attending  his  ward  on  two  journeys,  of  a  fort- 
night each,  one  in  September,  1866,  and  the  other  in  June  and  July,  1867, 
as  appeared  by  the  fifth  item  in  said  statement.  The  appellee  testified 
that  he  took  these  journeys  for  business  of  his  own  ;  that  the  ward  wanted 
to  go  with  him  ;  that  had  he  gone  on  his  business  alone  he  would  not  have 
been  away  more  than  two  or  three  days  each  time ;  and  that  he  extended 
the  trips  on  hia  ward's  account. 

The  appellee  charged  in  his  account  $114  as  a  commission  of  three  per 
cent,  on  a  sale  of  real  estate  for  $3,800,  and  investment  of  the  proceeds,  as 
appeared  by  the  second  item  in  said  statement. 

The  account  showed  that  during  the  time  covered  by  it  $20,084  were 
spent  in  remodelling  the  ward's  house,  and  $2,702  in  repairs  on  other 
estates,  and  on  these  two  sums  the  appellee  charged  a  commission  of  five 
per  cent.,  amounting  to  $1,139.30,  as  appeared  by  the  third  item  in  said 
statement. 

The  account  was  made  up  monthly,  the  appellee  crediting  the  ward's 
estate  with  the  amounts  collected  by  him,  and  charging  it  with  the  amount 
expended  for  the  ward,  and  also  with  his  own  commissions  for  the  monthly 
ooUections,  and  a  month's  interest  on  the  balance  due  to  him  from  the 
estate  at  the  end  of  the  preceding  month.  The  balance,  which  was  always 
in  his  favor,  was  carried  to  the  next  month. 

21  jBT.  Sweetser  ^  Q-,  W.  Phillips^  for  the  appellee. 

E.  2>.  Sohier  ^  (7.  A.  Welch^  for  the  appellants. 

Ahb9,  J.  The  ward  in  this  case  is  an  unmarried  man,  about  sixty-five 
years  of  age,  and  the  owner  of  a  large  amount  of  property,  yielding  an  in- 
come of  at  least  $12,000  annually.  Nobody  can  be  said  to  be  dependent 
upon  him,  or  to  have  an  interest  in  the  final  disposition  of  his  estate,  in 
any  such  sense  as  to  need  any  special  or  peculiar  protection  from  the  law. 
Hu  immediate  relatives  are  all  of  them  persons  of  large  property,  and  he 
does  not  appear  to  be  connected  with  any  of  them  by  any  close  ties  of  in- 
thnacy  or  friendship.  He  is  put  under  guardianship,  partly  for  the  con- 
stant direction  and  care  of  his  personal  htj[>its,  and  attention  to  his  wants, 
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and  partly  becaiue  he  has  not  sufficient  intelligence  fior  the  transaction  of 
bnsinesB  and  the  management  of  his  property.  The  guardian  is  appointed 
for  the  welfare,  comfort,  and  security  of  the  ward ;  and  not  for  the  increaae 
of  the  estate  in  his  hamls  by  accumulations  from  the  income,  in  order  to 
enlaige  the  wealth  of  remote  or  collateral  relatives  who  may  ultimately 
succeed  to  the  inheritance.  It  is  no  part  of  his  duty  to  diminish  tlie 
reasonable  comforts  of  his  ward,  or  to  prevent  him  from  enjoying  such 
luxuries,  or  indulging  such  tastes,  as  would  be  allowable  and  proper  in  the 
ease  of  a  man  similarly  situated  in  other  respects,  but  in  the  full  possession 
of  his  faculties. 

In  Oxenden  v.  Compton^  2  Yes.  Jr.  69,  Lord  EUdon  says  that  in  the 
management  of  the  estate  the  g^uardian  should  attend  ^  sokly  and  entire* 
ly  "  to  the  interest  of  the  owner,  without  looking  to  the  interest  ol  those 
n^ho,  upon  his  death,  may  have  eventual  rights  of  succession ; .  *^  and 
nothing  could  be  more  dangerous  or  mischievous  than  for  him  to  considw 
how  it  would  a£Eect  the  successors,"'  as  the  ward  is  the  only  person  he  is 
bound  to  take  care  of.  He  adds  that  the  court  will  always  shut  out  of 
view  all  eventual  interests,  and  will  consider  only  the  immediate  interests 
of  the  person  under  its  care.  To  the  same  general  effect  are  the  other 
cases  cited  by  the  appellee,  of  Ex  parte  Baker^  6  Yes,  8 ;  Dormer^M  aim, 
2  P.  W.  262 ;  EzpaHe  Whitbread,  2  Meriv.  99 ;  A  r«  Feme,  8  Molloy, 
94 ;  Kendall  v.  ifoy,  10  Allen,  59. 

The  case  finds  diat  the  wajrd  is  fond  of  domestic  animals;  that  the 
keeping  and  use  of  horses  is  the  principal  comfort  and  enjoyment  of  his 
life,  if  not  absolutely  necessary  to  his  health  ;  and  that  the  stable  accom- 
modations which  he  now  has  are  scanty,  and  not  at  all  in  keeping  with  his 
dwelling-house  and  domestic  establishment  generally.  Under  such  cir- 
cumstances, the  question  is  not  whether  the  proposea  outlay  for  the  oob- 
struction  of  the  new  stable  is  strictiy  judicious  and  expedient  in  an  eco- 
nomical sense ;  nor  whether  a  trustee,  acting  for  the  benefit  of  minors,  and 
bound  to  increase  the  fund  in  his  hands  by  all  proper  means,  would  be 
justified  in  incurring*  such  an  expenditure ;  but  whethw  it  would  be  un- 
reasonable and  extravagant  to  allow  such  an  investment  from  this  partio> 
ular  estate.  We  do  not  think  that  when  the  management  of  the  property  is 
taken  out  of  the  ward's  hands  for  his  own  good,  the  law  intends  to  deprive 
him  of  tiie  enjoyment  of  his  wealth,  exce]^  so  far  as  the  necessity  of  the 
case  absolutely  requires.  We  see  no  reason  why  the  wishes  and  tastes  of 
the  ward  may  not  properiy  be  considered  in  such  cases,  provided  the  expen« 
diture  is  for  a  purpose  that  is  unobjectionable  in  itself  and  can  be  afforded 
without  material  mconvenience  to  his  financial  position,  especially  where 
there  is  neither  wife  nor  dbild  whose  interests  can  be  affected  unfavorably. 
It  could  not  be  said  to  be  an  unreasonable  expenditure  for  a  man  of  like 
fortune  and  circumstances  not  under  guardianship ;  and  we  think  that  the 
fact  of  raardianshipfumishes  no  sufficient  ground,  in  the  present  case,  for 
its  disa^owance.  The  decree  of  the  judge  of  probate  in  this  respect  is 
therefore  affirmed. 

With  regard  to  the  raardian's  account,  the  charge  of  five  per  cent,  upon 
the  gross  amounts  oouected  is  not  objected  to  by  the  appellants.  The 
charge  of  one  hundred  dollars  per  month,  for  the  services  of  the  guardian 
in  the  personal  diaige  of  the  ward,  although  apparently  somewhat  laigei 
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18  in  oar  opinion  justified  by  the  eyidenoe.  This  item,  as  we  undentimd 
ft,  does  not  apply  to  the  services  of  the  guardian  in  the  management  of 
the  property.  The  eyidence  satisfies  us  that  the  visits  of  the  guardian  to 
the  wani,  which  were  very  frequent  and  occupied  a  lai^  portion  of  the 
guardian's  time,  were  of  great  benefit  and  aavantage  to  the  ward,  have 
greatly  improved  his  condition,  and  are  not  overchai^ged  in  the  guardian's 
account.  But  these  two  items  of  charge  appear  to  us  to  furnish  a  full 
compensation  for  the  ordinary  duties  of  tiie  trust,  and  for  the  time  devoted 
to  personal  attentions  and  services  directly  to  the  ward.  We  disallow 
therefore  the  charges  for  extra  attendance  of  the  guardian  at  court  and  for 
his jperaonal  attendance  upon  the  ward  in  two  journeys. 

With  regard  to  the  sale  of  r^  estate  and  the  reinvestment  oi  its  pro- 
ceeds, and  also  with  r^ard  to  the  remodelling  of  the  dwelling-house  and 
the  repairs  of  other  estates,  we  are  of  opinion  that  ihe  allowanoe  of  com- 
pensation in  the  shape  of  a  commission  upon  the  amount  expended  is 
objectionable.  It  is  contrary  to  public  policy,  and  in  conflict  with  the  true 
nature  and  purpose  of  9uch  trusts,  that  a  guardian  should  be  a  eainer  by 
frequent  changes  of  investment,  or  that  his  compensation  should  be  in- 
creased by  increasing  the  amount  of  expenditures  on  the  vrard's  account. 
Any  specific  services,  not  included  in  the  ordinary  range  of  the  guardian's 
duties,  may  be  charged  in  his  account,  and  it  will  be  the  duty  of  the  judge 
of  probate  to  make  such  reasonable  allowance  for  them  as  their  importance 
and  difficulty  might  reqmre.  The  true  principle  would  be,  adequate  re- 
ward accordmg  to  the  circumstances  of  the  case.  Po$t  y.  Jones^  19  How. 
150.  We  should  however  be  very  unwilling  to  sanction  the  practice  of 
patting  that  compensation  in  the  form  of  a  commission  upon  the  amount 
erpended  or  reinyested,  and  therefore  we  cannot  allow  these  charges  in 
their  present  form. 

As  the  guardian  has  adopted  a  system  of  monthly  accounts,  carrying  the 
balance  forward  every  month  to  the  next  succeeding  account,  it  does  not 
appear  to  ns  that  his  monthly  charge  of  interest  is  open  to  objection. 

Decree  reversed  aeto  all  items  except  the  first  andftmrth. 


SUFKEiME  COUBT  OF  CALIFORNIA. 

[January  Terim,  1874.] 

cbiminal  law.  —  once  in  jeopabdt. 

PEOPLE  V.    CAGE. 

The  defendant  having  been  indicted  for  murder j  a  jury  was  duly  empanetted  and 
swam ;  evidence  was  introduced  and  the  ccue  was  submitted  to  the  Jury  on  the 
dO<A  of  July,  The  jury  remained  together  until  the  evening  of  the  Ucf  AugvMtj 
when  the  court  ordered  the  sheriff  to  proceed  to  the  door  of  the  jury  room  and  in^ 
quire  of  them  if  ^ey  had  agreed  upon  a  verdict^  to  which  they  replied  that  they 
**  had  noif  and  could  not  agree  on  a  verdict ;  "  whereupon  the  court  was  adjoumedfor 
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^  term.  The  term  would  not  have  expired  hyoperaUcn  ofhw  uniilthe  evening 
of  the  next  day.  Heldj  that  the  defendant  hy  Aeee  proceedinge  had  been  placed  in 
jeopardy,  and  that  they  therefore  operated  as  a  verdict  of  acquittaL 
Under  the  provision  of  the  Penal  Code  of  Galifomia^  the  defendant  upon  being  placed 
again  on  trial  had  a  right  to  introduce  evidence  of  the  above  facts  under  the  plea 
of  not  guilty. 

Appeal  from  the  district  court  of  the  Fifteenth  Judicial  District, 
county  of  Los  Angeles. 

Kewen  ^  Howard^  for  appellant. 

Attorney-General  Love^  for  respondent. 

Opinion  by  Nilbs,  J., — Rhodes,  J.,  MoKinstry,  J.,  Crookbtt,  J., 
concurring. 

The  defendant  was  tried  and  convicted  in  the  district  court  for  the 
county  of  Los  Angeles,  in  the  month  of  April,  187S,  of  the  crime  of  mur- 
der in  the  first  degree.  The  leading  question  made  upon  the  appeal  re- 
lates to  the  legal  effect  of  the  proceedings  had  at  a  former  trial  of  the 
cause  in  the  same  court,  at  the  June  term,  1872.  These  proceedings,  as 
shown  by  the  bill  of  exceptions,  were  as  follows  :  The  case  was  r^ularly 
brought  on  for  trial  at  that  term.  A  jury  was  duly  empanelled  and 
sworn ;  evidence  was  introduced,  and  the  case  was  submitted  to  the  jury 
on  the  30th  of  July.  The  jury  remained  together  until  the  evening  of 
the  2d  of  August.  The  proceedings  of  that  day,  as  far  as  they  pertain  to 
the  question  before  us,  are  shown  by  the  following  extract  from  the  min- 
utes of  the  court :  — 

^^  Li  this  cause,  counsel  for  the  defence  having  been  called  and  appear- 
ing (counsel  for  plaintiff  failing  to  answer)  in  open  court,  the  court  or- 
dered the  sheriff  to  proceed  to  the  door  of  the  jury  room  where  the  jury 
in  this  case  were  under  deliberation,  and  inquire  of  them  if  they  had 
agreed  upon  a  verdict,  to  which  they  replied  that  they  ^had  not,  and 
could  not  agree  on  a  verdict,'  and  the  sheriff  thereupon  reported  their  re- 
ply to  the  court.  Whereupon  the  court  was  ordered  to  be  adjourned  for 
the  term,  and  the  same  was  accordingly  done  by  the  sheriff." 

The  term  would  not  have  expired  by  operation  of  law  until  the  evening 
of  the  ensuing  day. 

The  defendant's  counsel  offered  to  prove  the  foregoing  facts  in  support 
of  motion  for  a  judgment  of  acquittal  and  discharge,  made  at  the  time  the 
defendant  was  put  upon  his  second  trial.  The  motion  having  been  denied, 
the  defendant's  counsel  tendered  a  plea  reciting  substantially  the  same 
facts,  which  plea  the  court  refused  to  accept.  At  the  trial  the  defendant 
offered  to  prove  the  same  facts  under  the  plea  of  not  guilty,  and  the  testi- 
mony was  excluded  by  the  court. 

There  is  no  doubt  as  to  the  general  rule  that  whenever  a  person  has 
been  placed  upon  trial,  upon  a  valid  indictment,  before  a  competent  court, 
and  a  jury  empanelled,  sworn,  and  charged  with  the  case,  he  is  then  in  jeop- 
ardy within  the  meaning  of  the  constitutional  provision  which  declares 
that  "  no  person  shall  be  subject  to  be  twice  put  m  jeopardy  for  the  same 
offence ; "  and  that  the  discharge  of  the  jury  without  verdict,  unless  by 
consent  of  the  defendant,  or  from  some  unavoidable  accident  or  necessity, 
is  equivalent  to  an  acquittal.    Among  these  unavoidable  necessities  are 
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recoffmed  the  inability  of  the  jury  to  agree  after  a  reasonable  time  for 
deliberation,  and  the  close  of  the  term  of  the  court.  Unquestionably  this 
defendant  was  placed  in  jeopardy  at  the  first  trial,  and  is  entitled  to  the 
protection  of  the  constitutional  provision,  unless  one  or  the  other  of  these 
necessities  existed. 

1.  The  power  of  the  court  to  discharge  a  juiy,  by  reason  of  their 
inability  to  agree  m>on  a  verdict,  is  undisputed.  It  was  so  held  in  the 
case  of  Sx  parte  McLattghlin^  41  Cal.  212.  But  it  was  also  held  that 
*^it  must  be  exercised  in  accordance  with  established  legal  rules,  and 
sound  legal  discretion  in  the  application  of  such  rules  to  the  facts  and 
drcumstances  of  each  particular  case."  It  is  evident  that  in  a  matter  so 
gravely  affecting  the  life  or  liberty  of  the  accused,  the  discretion  of  the 
court  should  be  exercised  upon  some  kind  of  evidence,  and  its  judgment 
should  be  expressed  in  some  form  upon  the  record.  In  this  case  there 
was  no  evidence  upon  which  the  court  was  authorized  to  act,  and  no  ap- 
parent adjudication.  The  sheriff  was  ordered  ^^  to  proceed  to  the  door  of 
Ae  jury-room  and  inquire  of  them  if  they  had  agreed  upon  a  verdict." 
The  extent  of  his  official  duty  was  to  receive  their  reply  to  this  question 
and  report  it  to  the  court. 

His  report  of  the  further  answer  of  the  jury  that  they  ^^  could  not 
agree  on  a  verdict,"  was  extra  official,  and  was  no  evidence  whatever  upon 
which  the  court  could  act.  If  the  jury  were  in  fact  unable  to  agree, 
they  should  have  been  called  into  court,  and  have  announced  their  in- 
ability in  the  presence  of  the  court  and  of  the  defendant.  In  the  absence 
of  this,  or  some  equivalent  showing,  the  court  was  not  authorized  to 
make  an  order  of  discharge  upon  this  ground. 

Nor  was  there  any  adjudication  whatever  upon  this  subject.  It  does  not 
appear  to  have  been  determined  by  the  court  in  any  way  that  the  jury 
were  unable  to  agree.  There  was  no  order  of  discharge  of  the  jury, 
other  than  that  resulting  from  the  adjournment  of  the  court  for  the  term. 
There  is  nothing  in  the  case  to  show  the  existence  of  that  inability  to 
agree,  which  has  been  held  to  constitute  that  necessity  which  authorizes 
a  discharge  of  a  jury  before  verdict,  and  deprives  the  accused  of  his  ex- 
emption from  a  second  trial. 

2.  There  is  no  doubt  that  the  adjournment  of  the  court  for  the  term 
operated  to  discharge  the  jury.  That  effect  is  given  to  a  final  adjourn- 
ment by  section  413  of  the  criminal  practice  act,  under  which  this  trial 
was  had.  Nor  can  there  be  any  doubt  of  the  power  of  the  court  to  adjourn 
finally  before  the  expiration  of  the  term  limited  by  statute  for  its  con- 
tinuance. But  it  is  claimed  by  the  counsel  for  appellant  that  there  was 
in  this  case  no  such  legal  necessity  for  the  adjournment,  and  the  con- 
sequent dischai^e  of  the  jury,  as  would  prevent  him  from  insisting  upon 
his  former  jeopardy,  in  bar  of  a  second  trial.  And  in  this  we  agree 
with  the  counsel. 

Whenever  the  time  fixed  by  law  for  the  expiration  of  a  term  arrives, 
the  powers  of  the  court  for  that  term  are  at  an  end  by  operation  of  law, 
and  the  powers  of  the  jury  must  terminate  with  those  of  the  court  to 
which  it  was  attached.  Here  the  legal  necessity  for  the  dischai^e  is  ap- 
parent, and  has  been  frequently  recognized  by  the  courts.  It  is  placed 
upon  the  same  footing  as  a  discharge  occasioned  by  the  illness  or  death 

Vol.  L  » 
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of  a  joTTinan  or  of  the  judge.  But  ihere  is,  presomably,  no  neoeasity 
for  the  nnal  adjournment  of  the  court  before  the  fixed  limit  of  the  term 
is  reached.  If  such  an  adjournment  is  had  pending  ihe  trial  of  a  criminal 
cause,  the  necessity  must  exist  and  should  appear,  in  order  to  rebut  the 
presumption  of  jeopardy  arising  from  the  fact  of  the  trial*  If  this  were 
otherwise,  the  court  might  be  adjourned  immediately  after  the  jury  had 
retired  from  the  box,  and  before  an  agreement  was  possible.  The  right 
which  the  constitution  intends  to  assure  to  the  accused  when  put  upon 
trial  —  to  either  have  a  verdict  rendered  in  his  case,  or  go  free — would 
be  made  to  depend  upon  the  arbitrary  discretion  of  the  judge. 

Mr.  Bishop,  in  his  work  upon  criminal  law,  after  an  esLhaustive  review 
of  the  authorities,  and  a  discussion  of  the  whole  subject,  arrives  at  these 
conclusions :  ^^  Whenever,  after  a  trial  has  commenced,  whether  for  mis- 
demeanor or  felony,  the  judge  discovers  any  imperfection  which  will  ren- 
der a  verdict  against  the  defendant  either  void  or  voidable  by  him,  he 
may  stop  the  tnal,  and  what  has  been  done  will  be  no  impediment  in  the 
way  of  future  proceedings.  Whenever,  also,  anything  appears  showing 
plainly  that  a  verdict  cannot  be  reached  within  the  time  assigned  by  law 
for  the  holding  of  the  court,  he  may  adjudge  this  fact  to  exist,  and  on 
making  the  adjudication  matter  of  record,  stop  the  trial,  with  the  like 
result  as  before.  But  without  the  adjudication,  the  stopping  of  the  trial 
operates  to  discharge  the  prisoner.  In  other  words,  when  the  record 
shows  the  defendant  to  have  been  in  actual  jeopardy,  he  is  protected 
thereby  from  further  peril  for  the  same  alleged  off^ice.  But  when  it 
shows  also,  in  additicm  to  this,  something  which  disproves  the  peril,  it 
does  not  show  the  peril,  whatever  else  it  shows,  and  therefore  it  does  not 
protect  him."     1  Bish.  Cr.  Law,  section  878. 

These  views  are  fully  justified  by  the  authorities  cited  in  their  support, 
and  the  conclusions  cannot  well  be  avoided.  We  are  of  the  c^inion  that 
the  discharge  of  the  jury  at  the  first  trial  of  this  cause  was  equivalent  to 
a  verdict  of  acquittal,  and  it  only  remains  to  determine  in  what  manner 
the  defendant  should  be  permitted  to  avail  himself  of  the  right. 

By  section  1016  of  the  Penal  Code,  three  kinds  of  pleas  to  an  in- 
dictment are  provided  for :  First,  guilty  ;  second,  not  guilty  ;  third,  a  for- 
mer judgment  of  acquittal  or  conviction  of  the  offence  charged.  The 
defence,  that  the  defendant  has  been  before  in  jeopardy,  if  it  be,  as  we 
hold,  sufiicient,  must  be  taken  advantage  of  under  one  or  the  other  of  these 
pleas.  It  would  seem  that  the  more  convenient  method  of  interposing 
a  defence  of  this  nature  would  be  by  a  plea  analogous  to  a  plea  of  former 
acquittal,  of  which  it  is  said  to  be  the  equivalent.  But  we  find  no  au- 
thority in  the  statute  for  a  plea  of  this  kind.  The  case  falls  rather  within 
the  purview  of  section  1020  of  the  Penal  Code,  which  declares  that  ^^  all 
matters  of  fact  tending  to  establish  a  defence,  other  than  that  specified 
in  the  third  subdivision  of  section  1016,  may  be  given  in  evidence  under 
the  plea  of  not  guilty."  We  hold  that  under  the  plea  of  not  guilty  the 
evidence  of  the  facts  attending  the  first  trial,  as  disdosed  by  the  record^ 
should  have  been  received.  For  the  error  of  the  court  in  rejecting  thia 
evidence,  the  judgment  must  be  reversed  and  the  cause  remanded  for  a 
new  trial,  and  it  is  so  ordered. 

February  6. 
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Chief  Justice  Wallace,  dissenting.  The  former  trial  of  this  caose 
took  place  in  June,  1872,  and  the  case  was  given  to  the  jury  on  the  30th 
of  July,  and  on  the  same  day  they  returned  into  court  for  further  instruc- 
tions, which,  being  given,  they  again  retired  to  deliberate  upon  their  ver- 
dict, but  on  the  same  day  reappeared  in  court  and  stated  their  inability 
to  agree  upon  a  verdict,  but  the  court  then  declined  to  discharge  them. 
Their  deliberations  continued  during  the  Slst  of  July  and  until  the  first 
day  of  August,  on  which  day  they  again  appearea  in  court  and  an- 
nounced to  the  court  that  they  could  not  agree  upon  a  verdict  and  that 
they  saw  no  chance  for  an  agreement.  The  court  offered  to  repeat  to 
them  the  instructions  already  given,  but  they,  not  desiring  to  agam  hear 
the  instructions,  were  again  sent  out  for  further  deliberation.  On  August 
2d,  it  having  been  reported  to  the  court  that  one  of  the  jurors  was  too  ill 
to  serve  furtjier,  the  jury  were  again  brought  into  court,  when,  it  appear- 
ing that  the  indisposition  of  the  juror  was  not  of  a  serious  character,  the 
jury  were  again  sent  out  for  further  deliberation.  At  7.80  p.  M.  of  the 
same  day,  &e  jury  not  having  returned  a  verdict,  the  court  sent  the 
sheriff  to  inquire  oi  them  if  they  had  yet  agreed  upon  a  verdict,  and  that 
officer  reported  to  the  court  that  the  jury  ^^  had  not  and  could  not  agree 
on  a  verdict."  Upon  receipt  of  this  information  the  court  was  adjourned 
for  the  term,  which  adjournment,  of  course,  operated  a  discharge  of  the 
jury.  Undoubtedly  it  would  have  been  better  practice  to  have  called  the 
jury  into  open  court,  and  there  discharged  them  in  the  due  and  usual 
form  of  law,  and  had  that  been  done,  and  had  the  court  entered  it  of  rec- 
ord that  they  were  discharged,  because  of  their  inability  to  agree  upon  a 
verdict,  I  do  not  understand  that,  in  the  view  of  my  associates,  such  a  dis- 
charge would  have  operated  as  a  bar  to  further  proceedings  on  the  indict- 
ment by  the  empanelling  of  another  trial  jury,  for  the  jury  had  deliberated 
of  the  verdict  from  the  80th  of  July  to  the  2d  of  August,  inclusive  —  some 
four  days  in  all.  Their  discharge  under  such  circumstances,  if  r^ularly 
made  and  entered  of  record,  could  not  have  been  rightfully  complained  of 
by  the  prisoner,  nor  would  it  have  operated  to  free  him  from  further  pros 
ecation  before  another  jury  thereafter. 

If,  then,  upon  these  facts  equally  transpiring  at  the  first  trial,  and  which 
were  then  entered  and  now  appear  of  record,  the  district  court  would  have 
been  justified  in  discharging  the  jury  by  an  order  entered  in  due  form,  I 
think  tiiat  the  prisoner  cannot  allege  jeopardy  merely  because  of  the  ir- 
regular manner  in  which  the  discharge  of  the  jury  was  effected  in  this 
case.  The  substance  of  the  whole  proceeding  is,  in  short,  that  it  distinctly 
appeared  to  the  district  court  that  the  jury  had  not  agreed  after  some  four 
dap'  actual  deliberation,  and  it  further  appeared  that  at  the  time  of  the 
discharge  of  the  jury  there  was  no  probability  of  their  agreeing,  and  I  am 
of  opinion  that  an  order  made  under  these  circumstances,  which  operated 
their  discharge,  must  be  considered  to  have  been  made  (even  though  not 
so  expressed  in  form)  because  of  their  ascertained  inability  to  agree  upon 
a  verdict^  and  that,  upon  settied  principles  of  law,  a  discharge  of  the  jury 
xmder  such  circumstances  should  not  operate  an  acquittal  of  me  prisoner. 

I  must,  therefore,  dissent  from  the  opinion  of  my  associates  upon  this 
pdnt 
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SUPREME  COURT  OF  PENNSYLVANIA. 

[February  16, 1874.] 

negligekgb  of  bailee.  —  gratuitous  deposit. 

SCOTT  ETAL.  v.  THE  NATIONAL  BANK  OF  CHESTER   VALLEY. 

The  plaintiffk  depoiited  hondi  with  the  defendants  for  safe  keeping^  for  the  benefit 
of  the  plaintiffs  and  without  compensation.  The  bonds  were  stolen  by  the  defend- 
ants* teller,  Hdd^  that  the  defendants  were  not  Uctble  except  for  gross  negligence ; 
and  that  the  fact  that  the  teller  had  been  abstracting  the  funds  of  the  bank  for  two 
gears  and  to  the  amount  of  $26,000,  and  had  kept  fcuse  aceountSy  and  wets  sup- 
posed  to  remain  in  his  employment  after  it  was  known  that  he  had  dealt  in  stocky 
did  not  constitute  such  negUgenee  as  to  render  the  defendants  UaJble, 

Error  to  the  court  of  common  pleas  of  Chester  County. 

Agnew,  C.  J.  As  early  as  the  case  of  Tomphivs  v.  Sicdtmarsk,  14  S. 
&  R.  275,  it  was  decided  that  a  delivery  of  a  package  of  money  to  a 
gratuitous  bailee,  to  be  carried  to  a  distant  place  and  deliyered  to  another 
tor  the  benefit  of  the  bailor,  imposes  no  liability  upon  the  bailee  for  its 
safe  keeping,  except  for  gross  negligence.  In  that  case,  the  package  was 
stolen  from  the  yalise  of  the  bailee,  at  an  inn  in  the  course  of  his  journey, 
after  it  had  been  carried  to  his  room,  in  the  usual  custom  of  inns  in  that 
day  (1822).  The  same  rule  is  laid  down  by  Justice  Coulter,  arguendo^ 
in  Lloyd  v.  West  Branch  Bank.  He  says,  a  mere  depositary,  without 
any  special  undertaking,  and  without  reward,  is  answerable  for  the  loss 
of  the  goods  only  in  case  of  gross  negligence,  which,  in  its  effects  on  con 
tracts,  is  equivalent  to  fraud.  He  further  remarks,  that  the  accommoda- 
tion here  was  to  the  bailor,  and  to  him  alone,  and  he  ought  to  be  the 
loser,  unless  he  in  whom  he  confided,  the  bank  or  cashier,  had  been  guilty 
of  bad  faith  in  exposing  the  goods  to  hazards  to  which  they  would  not 
expose  their  own.  These  rules  he  derives  from  Coggs  v.  Bernard^  2  Lord 
Raymond,  909  (1  Smith's  Lead.  Cas.  part  L  369,  ed.  1872)  ;  and  Foster 
V.  Essex  Banh^  17  Mass.  501.  In  the  latter  case,  the  law  of  bailment 
was  exhaustively  discussed  by  Parker,  C.  J.,  and  the  conclusions  were  as 
above  stated.  It  was  further  held  that  the  degree  of  care  which  is  neces- 
sary to  avoid  the  imputation  of  bad  faith,  is  measured  by  the  carefulness 
which  the  bailee  uses  towards  his  own  property  of  a  similar  kind.  When 
such  care  is  exercised,  the  bailee  is  not  answerable  for  a  larceny  of  the 
^oods,  by  the  theft  even  of  an  ofiicer  of  the  bank.  It  is  further  said,  that 
from  such  special  bailments,  even  of  money  in  packages,  for  safe  keeping, 
no  consideration  can  be  implied.  The  bank  cannot  use  the  deposits  in  its 
business ;  and  no  such  profit  or  credit  from  the  holding  of  the  money  can 
arise  as  will  convert  the  bank  into  a  bailee  for  hire  or  reward  of  any  kind. 
The  bailment  in  such  case  is  purely  gratuitous,  and  for  the  benefit  of  the 
bailor,  and  no  loss  can  be  cast  upon  the  bank  for  a  larceny,  unless  there 
has  been  gross  negligence  in  takmg  care  of  the  deposit.  These  appear  to 
be  just  conclusions,  drawn  from  the  nature  of  the  bailment.     The  rule  in 
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this  State  is  stated  by  Thompson,  C.  J.,  in  Lancaster  Bank  v.  Smithy  12 
P.  F.  Smith,  54.  He  says :  ^'  The  case  on  hand  was  a  voluntary  bail- 
ment, or,  more  accurately  speaking,  a  bailment  without  compensation,  in 
which  the  rule  of  liability  for  loss  is  usually  stated  to  arise  on  proof  of 
gross  negligence."  That  case  went  to  the  jury  on  the  question  of  ordi- 
nary care,  and  hence  the  observation  of  the  chief  justice,  that  the  same 
idea  was  suffidently  expressed  by  the  judge  below  in  using  the  words, 
want  of  ordinary  care.  It  may  be  proper,  however,  to  say,  that  want  of 
ordinary  care  is  applicable  to  bailees  with  reward,  when  the  loss  arises 
from  causes  not  within  the  duty  imposed  by  the  contract  of  safe  keeping, 
as  from  fire,  theft,  &c.,  and  hence  is  not  the  measure  in  such  a  case  as  that 
before  xa,  which  we  haye  seen  is  gross  negUgence. 

That  case  was  one  where  the  teller  of  the  bank  delivered  the  deposited 
bonds  to  a  stranger,  caUins;  himself  by  the  name  of  the  bailor,  without 
teldBg  sufficient  ^  to  be^ertain  that^e  was  delivering  the  package  to 
the  right  person,  and  the  bank  was  held  i^esponsible  for  his  negligence. 
There  the  teller,  in  giving  out  the  deposit,  was  acting  in  his  official  capac- 
ity, and  hence  the  liability  of  the  bank.  The  case  before  us  now  is  dif- 
ferent, the  bonds  being  stolen  by  the  teller,  who  absconded.  This  teller 
was  both  clerk  and  teller ;  but  the  taking  of  the  bonds  was  not  an  act 
pertaining  to  his  business,  as  either  clerk  or  teller.  The  bonds  were  left 
at  the  risk  of  the  plaintiff,  and  never  entered  into  the  business  of  the 
bank.  Being  a  bailment  merely  for  safe  keeping,  for  the  benefit  of  the 
bailor,  and  without  compensation,  it  is  evident  the  dishonest  act  of  the 
teller  was  in  no  way  connected  with  his  employment.  Under  these  cir- 
CQmstanoes,  the  only  ground  of  liability  must  arise  in  a  knowledge  of  the 
bank  that  the  teller  was  an  unfit  person  to  be  appointed,  or  to  be  retained 
in  its  employment.  So  lon£^  as  the  bank  was  iiniorant  of  the  dishonesty 
of  the  teW,  and  trusted  Mm  with  its  own  fanl,  confiding  in  his  charai- 
ter  for  intenity,  it  would  be  a  harsh  rule  that  would  hold  it  liable  for  an 
act  not  in  tne  course  of  the  business  of  the  bank,  or  of  the  employment 
of  the  officer.  There  was  no  undertaking  to  the  bailor  that  the  officers 
would  not  steal.  Of  course  there  was  a  confidence  that  they  would  not, 
but  not  a  promise  that  they  should  not.  The  case  does  not  rest  on  a  war- 
ranty or  undertaking,  but  of  gross  negligence  in  care  taking.  Nothing 
short  of  a  knowledge  of  the  true  character  of  the  teller,  or  of  reasonable 
grounds  to  suspect  his  integrity,  followed  by  a  neglect  to  remove  him,  can 
be  said  to  be  gross  negligence,  without  raising  a  contract  for  care  higher 
than  a  gratuitous  bailment  can  create.  The  question  of  the  bank's 
knowledge  of  the  character  of  the  teller  was  fairly  subndtted  to  the  jury. 

But  it  turned  out  that  after  the  teller  absconded  his  accounts  were 
found  to  be  false,  and  that  he  had  been  abstracting  the  funds  of  the  bank 
for  about  two  years,  to  an  amount  of  about  $26,000. 

It  was  contended  that  the  want  of  discovery  of  the  state  of  his  accounts 
for  such  a  length  of  time,  especially  as  he  had  charge  of  the  individual 
ledger,  was  such  evidence  of  negligence  as  made  the  bank  liable. 

The  court  negatived  this  position,  and  held  that  the  bank  was  not  bound 
to  search  his  accounts  for  the  benefit  of  a  gratuitous  bailor,  whose  loss 
arose  not  from  the.  account  as  kept  by  him,  but  from  a  larceny,  a  trans- 
action outside  of  his  employment. 
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We  perceive  no  error  in  this.  The  negligence  constituting  the  ground 
of  liability  must  be  such  as  enters  into  me  cause  of  loss.  But  the  false 
entries  in  the  books,  and  the  want  of  their  discovery,  was  not  the  cause 
of  the  bailor's  loss,  and  not  connected  with  it.  True  the  same  person 
was  guilty  of  both  offences,  but  the  acts  were  unconnected  and  indepen* 
dent. 

True  the  bank  did  not  discover  in  time  the  injury  he  did  to  it ;  but  the 
very  fact  that  it  did  not  discover  his  false  entries  and  his  peculations  re- 
pels the  knowledge  of  his  dishonesty.  The  n^lect  was  culpable,  and 
might  have  led  to  responsibility  to  those  with  whom  they  had  dealinga,  if 
they  suffered  from  that  neslect.  But  this  neglect  to  examine  into  his  ac- 
counts was  not  the  cause  of  the  bailor's  loss.  Hia  loss  was  owing  to  the 
immediate  act  of  dishonesty  of  the  teller,  and  not  to  his  purloining  the 
funds  or  falsifying  the  accounts  of  the  bank.  The  argument  of  the  plain- 
tiff simply  results  in  this,  —  that  mistaken  confidence  is  a  ground  of  lia- 
bility. But  if  this  were  the  case,  business  would  stand  still ;  for  without 
a  common  degree  of  confidence  in  agents  and  officers,  much  of  the  busi- 
ness of  the  world  must  cease.  The  facts  were  fairly  left  to  the  jury,  with 
the  proper  instructions. 

Another  complaint  is,  that  the  teller  was  suffered  to  remain  in  employ- 
ment after  it  was  known  that  he  had  dealt  once  or  twice  in  stock.  Un- 
doubtedly the  purchase  or  sale  of  stocks  is  not  ip9o  facto  the  evidence  of 
dishonesty  ;  but  as  the  judge  well  said,  had  he  been  found  at  the  gaining 
table,  or  engaged  in  some  fraudulent  or  dishonest  practice,  he  should  not 
be  continued  in  a  place  of  trust.  So  if  the  president  of  the  bank,  when 
he  called  on  the  brokers  who  acted  for  the  teller  in  the  purchase  of  stock, 
has  discovered  that  he  was  engaged  in  stock  gambling,  or  in  buying  and 
selling  beyond  his  evident  means,  a  different  course  would  have  been 
called  for.  No  officer  in  a  bank,  engaged  in  stock  gambling,  can  be  safely 
trusted ;  and  the  evidence  of  this  is  found  in  the  numerous  defaulters, 
whose  speculations  have  been  discovered  to  be  directly  traceable  to  this 
species  of  gambling.  A  cashier,  treasurer,  or  other  officer,  having  the 
custody  of  funds,  thinks  he  sees  a  desirable  speculation,  and  takes  the 
funds  of  his  institution,  hoping  to  return  them  instantly,  but  he  fails  in 
his  venture,  or  success  tempts  nim  on,  and  he  ventures  again  to  retrieve 
his  loss  or  increase  his  gain,  and  again  and  again  he  ventures.  Thus  the 
first  step,  often  taken  without  a  criminal  intent,  is  the  fatal  step  which 
ends  in  ruin  to  himself  and  to  those  whose  confidence  he  has  betrayed. 
Hence,  any  evidence  of  stock  gambling,  or  dangerous  outside  operations, 
should  be  visited  with  immediate  dismissal.  In  this  case,  the  operations 
of  the  teller  in  stocks,  as  a  gambler  in  them,  was  unknown  to  the'  officers 
of  the  bank  until  after  he  had  absconded.  Upon  the  whole,  the  case 
appears  to  have  been  properly  tried,  and  finding  no  error  in  the  record, 
the  judgment  is  affirmed. 
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SUPBEME  JUDICIAL  COUBT  OF  MAB8ACHU8ETT8. 

[To  APPEATi  IN  109  Mass.] 

NEGUGBNCE. — VIOLATION    OF    STATUTE.  —  ?BOXIMATE    AND   BEMOTB 

DAMAGE. 

METALLIC  COMPRESSION  CASTING  COMPANY  v.  FITCHBURO 

RAILROAD  COMPANY. 

In  order  to  obtain  the  ontif  avcnlable  supply  of  water  to  throw  vpon  a  hailding  onfirc^ 
it  iffets  necessary  to  lay  a  hose  across  a  railroad.  The  water  was  applied  from 
the  hose  to  thefre^  and  had  diminished  and  would  probably  have  extinguished  ity 
hut  strvamtis  of  the  railroad  corporation  ran  a  train  over  the  hose,  and  severed  iij 
and  thereby  cut  off  the  water  from  the  fire,  which  then  consumed  the  buildina 
They  had  notice  about  the  hose,  and  might  have  stopped  the  train  to  permit  the 
hose  to  be  uncoupled.  The  railroad  wtu  crossed  by  another  at  grade  a  few  hun- 
dredfeet  before  the  place  where  the  hose  was  severed  ;  and  the  train  was  not  stopped 
before  the  crossing,  as  required  bu  the  Gen.  Sts.  c.  63,  §  93.  Held,  in  an  action 
brought  by  the  owner  of  the  building  against  the  railroad  corporation,  (1)  that  the 
violaiion  of  the  statute  did  not  effect  the  defendant^  liability  ;  (2)  that  the  Jiremen 
had  a  right  at  common  law  to  lay  the  hose  across  the  railroad  \  (3^  that  it  was 
immaterial  that  they  were  volunteers  from  another  town  ;  (4)  that  it  was  imma- 
terial  that  the  plaintiff  did  not  own  the  hose  ;  (5)  that  the  severing  of  the  hose  was 
the  proximate  cause  of  the  destruction  of  the  building;  and  (6)  that  the  defendants 
were  Uahlefor  the  negUgenee  of  their  servants  in  severing  the  hose. 

Tori  agamst  a  railroad  corporation  for  negligently  seTering  a  hoee 
which  was  laid  acroes  their  track  in  Somerville,  and  thereby  cutting  off 
tiie  supply  of  water  from  a  fire  which  was  consuming  the  plaintiffs'  fac- 
tory, and  causing  the  destruction  of  the  building  and  its  contents.  Trial 
in  this  court,  before  Ames  J.,  who  with  the  consent  of  the  parties  withdrew 
the  case  from  the  juiyand  reported  it  to  this  court,  to  stand  again  for  trial 
if  the  plaintiffs  could  maintain  the  action  on  the  evidence  reported,  other- 
wise tile  defendants  to  haye  judgment.  The  substance  of  the  eyidenoe  is 
stated  in  the  opinion. 

JB.  H.  Dona,  c7r.,  for  the  plaintiffs,  dted  Atkinson  y.  Newcastle   ^ 

Gateshead  Waterworks  Co.  Law  Rep.  6  Exch.  404 ;  Hart  y.  Western  BaSlr 

road  Co.  18  Met.  99 ;  Scfford  y.  Boston  ^  Maine  Railroad,  108  Mass. 

583;  Smith  y.  London  ^  Southwestern  Bailway  Co.  Law  Rep.  6  C.  P. 

14;  Davie  y.  O-arrett,  6  Bing.  716;  Dickinson  y.  Boyle,  17  Pick.  78; 

Baltimare  ^   Ohio  Railroad  Uo.  y.  Thompson,  10  Maryl.  76;  WUley  y. 

Frederides,  10  Gray,  867 ;  SeoU  y.  Shepherd,  2  W.  Bl.  892 ;  Vandenburgh 

V.  Truax,  4  Denio,  464 ;  Powell  y.  Salisbury,  2  Y.  &  J.  891 ;  OUbertson 

V.  Richardson^  6  C.  B.  &02 ;  Lynch  v.  Nurdin,  1  Q.  B.  29 ;  Borradaile  y. 

Brunton,  8  Taunt.  586  ;  Lee  r.  Riley,  18  C.  B.  (^N.  S.)  722  ;  The  Qeorge 

^  Riehard,  Law  Rep.  8  Adm.  &  Eocl.  467  ;  Bailiffs  of  Ronmey  Marsh  y. 

Trinity  House,  Law  Rep.  6  Exch.  204 ;  Byrne  y.  WUsan,  16  Irish  Law, 

882 ;  White  y.  MoseUy,  8  Pick.  866 ;  Saxton  y.  Baeon,  81  Verm.  640 ; 

Sem  V.  Hunter,  46  Penn.  State,  192  ;  Rylands  y.  Fletcher,  Law  Rep.  8 

H.  L  330 ;  Jones  y.  Festiniog  Railway  Co.  Law  Rep.  8  Q.  B.  788. 
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T.  H.  Sweetser  S^  N*  St.  J.  Oreen  (  TT.  S.  Steams  with  them),  for  the 
defendants,  cited  St.  1855,  c.  452,  §  1 ;  Gen.  Sts.  c.  63,  §§  98,  94  ;  c.  24, 
§§  7,  26  ;  Sedgwick  on  Damages,  (5th  ed.)  82,  and  cases  cited ;  Sourdat, 
Traits  de  la  Responsabilit6,  §§  42,  44,  105,  106  ;  MoU  v.  Hudson  River 
Railroad  Co.  1  Robertson,  685 ;  Bailiffs  of  Romney  Marsh  v.  Trinity 
House^  Law  Rep.  5  Exch.  204 ;  Ryan  v.  New  York  Ventral  Railroad  Go, 
35  N.  Y.  210 ;  Denny  v.  New  York  Central  Railroad  Co.  13  Gray,  481 ; 
Marble  v.  Worcester^  4  Gray,  395 ;  Connecticut  Insurance  Co.  v.  New 
York  ^  New  Haven  Railroad  Co.  25  Conn.  265 ;  Anthony  v.  Slaid^  11 
Met.  290  ;  Silver  v.  Frazier,  3  Allen,  382  ;  Williams  v.  Adams,  lb.  171 , 
Hutchins  v.  HtUchins,  7  Hill,  104 ;  New  York  Academy  of  Music  v.  Hack- 
ett,  2  Hilton,  219 ;  Crain  v.  Fetrie,  6  Hill,  522  ;  Lamb  v.  Stone,  11 
Pick.  527;  Brown  v.  Cummings,  7  Allen,  507;  Waite  v.  Qilbert,  10 
Cush.  177  ;  Farsons  v.  Fettingell,  11  Allen,  507. 

Chapman,  C.  J.  The  case  is  reserved  upon  the  evidence  offered  by 
the  plaintiffs.  That  evidence  would  authorize  the  jury  to  find  substan- 
tially as  follows :  — 

On  the  24th  of  January  1870,  a  little  before  midnight,  the  plaintiffs' 
manufacturing  establishment  was  discovered  to  be  on  fire.  The  ouildings 
were  situated  in  Somerville,  about  fifty  feet  south  of  the  track  of  the 
Fitchburg  Railroad.  Two  fire  engines  were  soon  brought  upon  the 
ground,  belonging  to  the  Somerville  fire  department,  and  one  from  Cam- 
bridge. Not  being  able  to  procure  a  supply  of  water  otherwise,  they  laid 
the  hose  across  the  track,  under  the  direction  of  the  chief  engineer  of  the 
Cambridge  fire  department,  and  obtained  a  supply  from  a  hydrant  on  the 
north  side  of  the  track.  The  water  was,  by  means  of  the  hose,  applied  to 
the  fire,  and  had  diminished  it,  and  would  probably  have  extinguished  it 
in  a  short  time  but  for  the  acts  of  the  defendants.  At  that  time  a  freight 
train  came  along  from  the  west,  and  though  its  managers  had  sufficient 
notice  and  warning,  and  might  have  stopped,  and  had  no  occasion  for 
haste,  they  paid  no  attention  to  the  hose,  but  carelessly  passed  over  it 
with  their  train,  and  thereby  severed  it,  and  stopped  the  water.  They 
injured  the  hose  so  much  that  it  could  not  be  seasonably  repaired ;  and 
thereby  the  plaintiffs'  bdildings  and  machinery  were  consumed.  They  did 
not  delay  to  give  time  for  uncoupling  the  hose,  which  would  have  delayed 
them  but  a  few  minutes. 

One  of  the  grounds  taken  by  the  plaintiffs  is,  that  the  defendants'  train 
did  not  stop  before  crossing  the  Grand  Junction  Railroad,  and  thereby  vi- 
olated the  Gen.  Sts.  c.  63,  §  93,  which  require  that  trains  shall  be  stopped 
before  crossing  another  railroad  at  grade.  The  point  of  this  crossing 
was  in  sight  of  the  fire,  and  a  few  hundred  feet  west  of  it.  But  the  ob- 
ject of  the  statute  was  solely  to  prevent  the  collision  of  trains  at  crossings, 
and  had  no  reference  to  the  extinguishment  of  fires.  It  is  not  applicable 
to  this  case. 

The  plaintiffs  further  contend,  that  the  hose  was  properly  and  rightfully 
laid  across  the  track,  for  the  purpose  of  aiding  in  the  extinguishment  of 
the  fire.  This  the  defendants  deny,  because  they  had  obtained  a  l^al 
title  to  the  land  occupied  by  their  railroad.  It  cannot  be  denied  that  it 
was  their  property,  and  they  had  the  same  right  to  its  possession  that  other 
landowners  have  to  their  lands,  so  far  as  this  case  is  concerned.    But  all 
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li^tB  of  property  are  subject  to  some  limitations.  No  one  has  a  right  to 
his  real  estate,  which  is  absolutely  exclusive.  In  Cooley  on  Constitutional 
Limitations,  594,  it  is  said  that  police  regulations  may  authorize  one  to 
take,  use,  and  destroy  the  priyate  property  of  indiyiduals,  to  prevent  the 
spread  of  fire,  the  ravages  of  pestilence,  the  advance  of  a  hostile  army,  or 
any  other  public  calamity.  See  also  the  authorities  there  cited.  But  we 
have  no  occasion  to  consider  .the  principle  further  than  it  is  settled  by  this 
coort  in  Taylor  v.  Plymovth,  8  Met.  462.  It  is  there  held  that  the  right 
to  take  private  property  to  prevent  the  spread  of  fire  exists  by  the  common 
law.  Chief  Justice  Shaw  <£scusses  the  principle,  and  cites  the  authorities. 
We  cannot  doubt  the  soundness  of  the  principle ;  and  it  authorized  the 
parties  engaged  in  extinguishing  the  fire  in  the  plaintifiEs'  factory  to  lay 
their  hose  across  the  defendants'  track. 

The  elaborate  provisions  which  our  statutes  have  made  for  the  extin- 
goishment  of  fires  indicate  the  magnitude  of  the  interest  which  the  com- 
munity has  in  preventing  the  spread  of  conflagrations ;  but  these  statutes 
do  not  supersede  the  common  law.  Their  purpose  is  merely  to  enable  the 
community  to  protect  themselves  more  effectually  than  they  could  do 
otherwise.  Thus  the  organization  of  a  fire  department  with  officers  and 
implements  does  not  deprive  the  people  of  a  neigborhood  from  obtaining 
an  engine  and  hose,  and  crossing  the  neighboring  lands  to  obtain  water  for 
stopping  a  conflagration,  without  waiting  for  »m  organization;  and  in- 
dividuab  may  climb  upon  neigh}>oring  roofs  to  carry  buckets  of  water. 
It  is  a  sufficient  justification,  that  the  circumstances  made  such  an  invasion 
of  private  property  reasonable  and  proper,  in  helping  to  extinguish  the  fire. 

The  objection  of  the  defendants,  that  the  officers  of  the  fire  department 
in  Cambridge  had  no  jurisdiction  in  SomerviUe,  and  could  not  act  officially 
in  that  town  has  no  validity.  They  had  a  fire  company  organized,  and  an 
engine  and  hose,  and  were  in  the  vicinity  of  the  building,  and  they  could 
not  with  propriety  stand  idly  by,  and  witness  the  spread  of  a  fire  which 
they  might  extinguish,  merely  because  it  was  beyond  the  town  line.  They 
had  a  right,  as  citizens,  to  do  what  they  reasonably  could  to  prevent  this 
public  calamity,  whether  in  their  own  city  or  a  neighboring  town. 

It  is  ui^ed  that,  upon  this  principle  one  person  may  enter  upon  the  prop- 
erty of  another  for  the  purpose. of  extinguishing  a  fire  in  a  small  building 
of  no  importance,  and  where  there  is  no  danger  to  other  buildings.  Un- 
doubtedly the  principle  is  to  have  a  reasonable  limitation.  He  who  enters 
upon  the  property  of  another  takes  upon  himself  the  burden  of  establishing 
the  &ct  that  there  was  a  just  occasion  for  it ;  and  in  this  case  the  plaintiffs 
must  submit  to  the  jury,  with  proper  instructions,  the  question  whether 
there  was  good  cause  for  laying  the  hose  across  the  defendants'  track.  All 
diat  the  court  can  say  is,  that  there  is  sufficient  evidence  to  submit  to  the 
jury. 

But  assuming  that  the  hose  was  properly  laid  across  the  track,  yet  the 
defendants  contend  that  the  plaintins  have  no  cause  of  action,  because  the 
hose  was  not  their  property,  nor  were  the  men  who  had  possession  of  it 
their  servants.  It  is  true  that  the  hose  was  not  their  property,  and  the 
men  in  charge  of  it  were  not  their  servants.  Their  services  were  voluntary, 
and  if  they  had  gone  away  and  taken  the  hose  and  engine  vrith  them,  the 
plaintifb  would  have  had  no  legal  chiim  against  them.    But  we  do  not 
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think  that  these  circunigtances  are  material.  The  men  and  the  engine 
were  in  fact  furnishing  water  to  the  plaintiffs,  and  were  thereby  extingmsh- 
ing  the  fire.  They  were  rendering  the  same  services  to  the  plaintiffs  as  if 
they  were  hired  and  were  using  me  plaintiffis'  hose.  The  defendants  cut 
off  the  supply  of  water,  and  this  was  as  really  an  interference  with  the 
plaintiffs'  possession  as  if  they  held  the  possession  under  a  deed,  and  as  if 
the  men  were  laboring  under  a  contract.     The  interference  was  tortious. 

It  is  further  contcaaded,  that  no  direct  or  immediate  iniury  was  occa- 
sioned to  the  plaintiffs  by  the  act  of  the  defendants,  but  that  the  injury 
was  occasioned  by  the  fire  directly,  and  by  the  defendants  remotely.  The 
question  of  proximate  cause  is  ott&a  involyed  in  difficulty,  by  reason  of  the 
endless  variety  of  circumstances  in  which  injuries  may  occur ;  and  the  cases 
on  the  subject  are  ve^  numerous.  A  case  which  much  resembles  the 
present  is  Atkinson  v.  JS/ewcagUe  ^  Q-ateshead  Waterworks  Co.  Law  Bep. 
6  Exch.  404.  The  defendants  were  a  company  incorporated  to  erect  water- 
works and  supply  water  to  die  inhabitants,  witii  the  obligation  tokeepa 
certain  head  upon  the  fire  plugs.  The^  neglected  to  do  this,  and  were 
thereby  subject  to  a  penalty.  The  plamtiffs'  saw-miU  and  lumber-yard 
took  fire ;  and  in  consequence  of  the  defendants'  neglect  in  respect  to  the 
head  of  water,  the  plaintiffs  could  not  obtain  a  supply,  and  their  prc^rty 
was  burned.  It  was  held  that  the  defendants  were  liable,  on  the  common 
law  principle  stated  in  Com.  Dig.  Action  on  the  Case,  A :  ^'  Whenever 
a  man  has  a  temporal  loss  or  damage  by  the  wrong  of  another,  he  may 
have  an  action  on  the  case  to  be  repaired  in  damages."  The  defendante 
contended  that  the  damages  were  too  remote,  but  the  court  held  otherwise. 
Kelly,  C.  B.,  significantiy  asked,  ^^  What  kind  of  damage  can  be  more  a 
promixate  consequence  of  the  want  of  water  than  the  destruction  by  fiie 
of  a  house  which  a  proper  supply  of  water  would  have  saved  ?  "  Baron 
Bramwell  remarked  that  it  was  the  immediate  consequence  of  the  proxi- 
mate cause.  Cotieh  v.  Steely  8  El.  &  Bl.  402,  was  cited  as  decisive  of  this 
principle.    Among  other  cases  illustrating  die  subject  of  direct  conse- 

?uences  are  Seott  y.  Shepherd^  2  W.  Bl.  892 ;  GHJbertson  y.  Michardsan^  5 
J.  B.  502 ;  Lee  y.  BOetf,  18  C.  B.  (N.  S.)  722 ;  Dickinson  y.  Boyle^  17 
Pick.  78  ;  Wellington  v.  Downer  Kerosene  Oil  Co.  104  Mass.  64. 

Other  cases  are  cited  where  the  damages  were  held  to  be  too  remote, 
but  they  are  unlike  the  present  case.  The  law  regards  practical  distinc- 
tions, rather  than  those  which  are  merely  theoretical;  and  practically, 
when  a  man  cuts  off  the  hose  through  which  firemen  are  throwing  astream 
upon  a  burning  building,  and  thereupon  the  building  is  consumed  f  cht  want 
of  water  to  extinguish  it,  his  act  is  to  be  regarded  as  the  direct  and  efficient 
cause  of  the  injury. 

It  is  further  contended  that  the  advantage  to  be  gained  by  the  plaintifih 
from  the  supply  of  water  through  the  hose  was  merely  prospective,  and 
thus  was  remote.  But  it  was  not  prospective,  in  the  sense  in  which  that 
word  is  used  in  the  cases  cited  by  the  defendants.  In  respect  to  the  ex- 
tinguishment of  the  fire,  the  advantage  was  immediate. 

U  is  further  contended  that  the  railroad  company  owed  no  duty  to  the 
plaintiffs  in  a  case  like  this.  It  may  be  true  that  we  company  owed,  the 
plaintiffs  no  active  duty ;  but  it  cannot  be  doubted  that  they  owed  the 
li^;ative  duty  of  forbearing  to  do  an  unlawful  act  which  caused  an  injury. 
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And  the  defendants  are  reepoiudble  for  the  act  of  their  agents  who  had  the 
control  of  the  train.     This  principle  is  too  well  settl^  to  require 
coflBion.  Oa$e  to  gtand  far  trial. 


SUPREME  COUBT  OF  PENNSYLVANIA. 

[Fbbbuaby  9, 1874-] 

pfiomissoby  note.  —  extension  of  time  to  makeb.  —  disohabob 

of  indobseb. 

EAGER  V.  EILL. 

The  holder  of  a  promissorv  note  executed  a  written  instrument  by  which  he  agreed 
with  the  maker  to  extend  the  time  of  payment  ^  which  written  instrument  contained 
the  following  clause  :  **  Provided  further^  thai  no  dday  of  demand  shall  interfere 
with  any  claim  I  may  have  upon  the  indonen  ofeaid  note,**  BMj  on  a  suit 
against  the  indorser  upon  the  notSy  that  his  KahHity  was  not  discharged  by  such 
agreements 

Ebbob  to  the  district  court  of  Philadelphia. 

Opinion  of  the  court  by  Mebcub,  J. 

This  suit  was  against  the  indorser  of  a  promissorr  note.  The  first 
assignment  of  error  raises  the  question  as  to  whether  ne  was  discharged 
by  reason  of  an  agreement  between  the  holder  and  the  maker,  after  the 
note  became  due,  extending  the  time  of  payment.  It  is  a  well  recognized 
mle,  that  an  extension  of  tune  by  a  valia  agreement  between  the  creditor 
and  the  principal  will,  as  a  general  rule,  discharge  the  indorser.  The 
reasons  therefor  are  these :  Tne  liability  of  the  indorser  to  the  holder  is 
Becondary  and  contingent.  On  his  paying  the  note,  he  has  a  right  of  ac- 
tion against  the  principal,  or  of  suorogation  to  the  rights  of  the  creditcHr. 
Hence,  if  time  has  been  given,  or  an  act  has  been  done  by  the  creditor 
which  prejudices  these  equities  in  the  indorser,  he  will  be  dischai^ged. 

It  has,  however,  been  repeatedly  held  in  England,  and  in  this  country, 
that  a  discharge  by  the  creiditor  of  the  principal  debtor  will  not  discharge 
Uie  snrety,  if  there  be  an  agreement  between  the  creditor  and  the  princi- 
pal that  the  surety  shall  not  be  thereby  discharged.  Byles  <hi  Bills,  816 ; 
Ex  parte  O-lendinnina^  1  Buck  B.  C.  517 ;  JEx  parte  Cfarstairs^  lb.  560 ; 
Grifford^  ex  parte^  6  Vesey  Jr.  806 ;  BouUbee  v.  St%J)bSy  18  Vesey  Jr. 
20 ;  Niehols  et  al.  v.  Norris,  3  Bam.  &  Ad.  41  (28  E.  C.  L.  R.  28) ; 
Kearsley  v.  Cole^  16  Mee.  &  Wels.  128 ;  Boaler  et  al.  v.  Mayor  et  al.  115 
Eng«  Com.  Law  Rep.  76  (19  C.  B.  N.  S.  76).  It  was  said,  however,  by 
Lord  Chancellor  Eldon,  m  Ex  parte  Qlendinning^  supra :  ^  Ever  since 
Mr.  Bichard  Buck's  case,  the  law  has  been  clearly  settled,  and  is  now 
perfectly  understood,  that  unless  the  creditor  reserves  his  remedies,  he 
diflcharges  the  surety  by  compounding  with  the  principal,  and  the  reser- 
vation must  be  upon  the  face  of  the  instrument  by  whicn  the  parties  make 
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the  oompromise ;  for  eyidenoe  cannot  be  admitted  to  vary  or  explain  the 
effect  of  the  instrament."  It  was  held  in  Wyhe  v.  Roffers^  1  De  G.,  Mac. 
&  G.  408,  that  parol  evidence  might  be  given  to  show  that  an  agreement, 
which  would  hj  itself  operate  to  release  tiie  surety,  was  not  to  haye  that 
effect. 

The  ground  upon  which  an  agreement  to  give  time  to  the  maker,  made 
by  the  holder  without  the  consent  of  the  indorsers  upon  a  valid  considera- 
tion, is  held  to  be  a  dischai^  of  the  indorsers,  is  solely  this,  that  the 
holder  thereby  impliedly  stipmates  not  to  pursue  the  indorsers,  or  to  seek 
satisfaction  from  them  in  the  intermediate  period.  It  can  never  apply  to 
any  case  where  a  contrary  stipulation  exists  between  the  parties.  Hence, 
if  the  agreement  for  delay  expressly  saves  and  reserves  the  rights  of  the 
holder  in  the  intermediate  time  against  the  indorsers,  it  will  not  discharge 
the  latter.  In  such  case  the  very  ground  of  the  objection  is  removed, 
that  their  rights  are  postponed  agamst  the  maker,  in  case  they  should  take 
up  the  note.  Story  on  Prom.  Notes,  §  415.  The  same  rule  is  recc^iized 
in  Viele  v.  JJbogr,  24  Vt.  46  ;  Morse  v.  Huntington,  40  Vt.  488 ;  VlageU 
et  al.  V.  Salmon^  5  Gill  &  Johns.  315.  The  whole  course  of  Chancellor 
Walworth's  reasoning  in  Bangs  v.  Strong,  10  Paige's  Chan.  Rep.  11, 
leads  to  the  same  result. 

The  indorser  was  not  a  party  to  the  contract  between  the  holder  and 
the  maker.  He  was  not  thereby  precluded  from  paying  the  note  at  any 
moment.  Having  paid  it  he  woula  have  had  an  immediate  right  of  action 
against  the  maker.  None  of  his  rights  were  in  the  slightest  degree  im- 
paired. 

Neither  the  search  of  counsel  or  our  own  examination  has  resulted  in 
finding  that  the  precise  point  has  ever  been  decided  by  this  court.  When 
not  in  conflict  with  our  own  precedents,  it  is  desirable  that  we  conform  to 
what  seems  to  be  the  general  rule  of  the  commercial  world.  The  case  of 
MdnufoLcturers^  Bank  v.  Bank  of  Pennsglvania,  7  W.  &  S.  885,  has  been 
cited  in  opposition  to  this  rule.  Such  is  not  the  case.  The  point  there 
decided  is  merely  that  an  indorser  may  be  dischai^d  by  the  nolder  giv- 
ing time  to  the  maker,  after  judgment  has  been  obtained  against  him ; 
that  the  creditor  must  no  more  impair  the  rights  of  the  indorser,  after  he 
has  obtained  judgment  i^ainst  the  maker,  than  before. 

The  written  instrument  executed  by  the  plaintiff  below,  by  which  he 
agreed  with  the  maker  to  extend  the  time  of  payment,  expressly  declares : 
Provided  further,  That  no  delay  of  demand  shall  interfere  with  any  claim 
I  may  have  upon  the  indorsers  of  said  note."  The  case  is  thus  clearly 
brought  withm  the  rule,  and  we  hold  that  the  extension  of  time  to  the 
maker  in  a  manner  which  preserved  all  the  rights  of  the  indorser,  did  not 
discharge  the  latter. 

The  second  and  third  assignment  have  no  merit.  The  acceptance  of 
the  conveyance  of  land  in  the  absence  of  the  plaintiff  below,  oy  acting 
without  authority,  and  so  known  by  the  defendant  below,  and  repudiated 
by  the  holder  of  the  note,  cannot  prejudice  his  rights  against  the  indorser. 

The  learned  judge  was  correct  in  instructing  the  jury  to  find  in  favor 
of  the  plaintiff  below.  Judgment  affirmed* . 
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OOHSTrrXJTIONAL  LAW.  —  PABDON.  —  CONVICTION. 

COMMONWEALTH  Y.  LOCKWOOD. 

Bj/  the  constitution  of  the  GommonwedUhj  the  governor  taith  the  adtnce  of  the  coun^ 
dl  may  grant  a  pardon  of  an  offence  after  a  verdict  of  guilty^  and  before  sentence 
and  while  exceptions  aUawed  by  the  judge  who  presided  at  the  trial  are  pending  in 
this  cotartfor  argument ;  and  the  convict^  upon  waiving  his  exceptions  and  plead' 
ing  the  pardon^  is  entitled  to  be  discharged. 

l2n)iCTM£NT  for  cheating  by  false  pretences  ;  returned  at  March  term 
1871  of  the  superior  court  in  Suffolk  for  criminal  business.  At  May  term 
of  that  court  a  trial  was  had,  a  verdict  of  guilty  returned,  and  exceptions 
taken  by  the  defendant  to  the  rulings  and  decisions  of  the  presiding  judge 
were  allowed. 

The  exceptions  were  duly  entered  in  this  court,  and  while  they  were 
pending  here,  and  before  any  argument  or  decision  of  the  questions  arising 
thereon,  the  defendant  on  December  13,  1871,  came  into  the  superior 
court,  and  there  pleaded  a  pardon,  granted  by  the  governor  with  the  ad- 
vice of  the  council  on  December  8,  of  the  offence  charged  in  the  indict- 
ment. The  district  attorney,  in  behalf  of  the  Commonwealth,  replied 
that  the  pardon  was  granted  ^'  while  the  exceptions  were  pending  and  un- 
decided as  aforesaid,  and  before  anv  judgment  on  said  verdict  was  or  had 
been  rendered  by  said  superior  criminal  court  or  any  conviction  had  on 
said  indictment,  and  was.  and  is  null  and  void."  The  defendant  demurred 
to  the  replication ;  and  Lord,  J.,  reported  the  case  for  the  determination 
of  this  court  as  follows :  — 

^^By  consent  of  the  parties,  I  report  for  the  determination  of  the  supreme 
judicial  court,  whether  said  pardon  can  be  pleaded  in  bar  of  sentence  upon 
said  indictment ;  and  whether  it  can  or  cannot  be  pleaded,  what  is  the 
legal  effect  of  the  pleading  in  the  case.  It  was  agreed  between  the  par- 
ties, that  the  exceptions  to  the  rulings  and  decisions  of  the  superior  court 
were  pending  at  the  time  the  pardon  was  issued ;  and  that  said  exceptions 
were  subsequently  waived,  and  the  pardon  pleaded,  as  appears  by  the  rec- 
ord. The  Ck)mmonwealth*s  attorney  contended  that,  under  the  constitu- 
tion of  the  Commonwealth,  the  governor  cannot  pardon  till  conviction  is 
established  by  the  judgment  of  the  court  upon  a  verdict  of  guilty ;  that  at 
all  events,  even  if  the  executive  may  interpose  his  pardon  before  sentence, 
it  can  only  be  when  nothing  of  judicial  proceeding  remains  except  sen- 
tence, when  the  right  of  the  government  to  move  for  sentence  is  judicially 
determined ;  and  that  under  no  circumstances  whatever  can  a  pardon  be 
iastied  while  there  remains  undecided  a  judicial  question,  upon  which  con- 
viction and  sentence  depend.  On  the  part  of  the  defendant,  it  was  con- 
tended that  the  power  and  right  of  the  governor  to  pardon  is  absolute 
npon  the  rendition  of  a  verdict  of  guilty  by  the  jury,  and,  whether  so  or 
otherwise,  the  defendant  is  entitled  upon  the  pleadings  to  be  discharged." 
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O;  A.  Somerby  ^  W*  8,  0-ardner  (37.  JST,  Sweetaer  with  them),  for  the 
defendant. 

cT*.  TT.  May^  district  attorney,  for  the  Commonwealth. 

Gray,  J.  This  case  presents  an  interesting  question  of  the  extent  of 
the  power  conferred  by  that  provision  of  the  constitution  of  the  Common- 
wealth, which  declares  that  ^^the  power  of  pardoning  offences,  except 
such  as  persons  may  be  convicted  of  before  the  senate  by  an  impeachment 
of  the  house,  shall  be  in  the  governor,  by  and  with  the  advice  of  council ; 
but  no  charter  of  pardon,  granted  by  the  governor,  with  advice  of  the 
council,  before  conviction,  shall  avail  the  party  pleading  the  same,  notr 
withstanding  any  general  or  particular  expressions  contained  therein,  de- 
scriptive of  the  offence  or  offences  intended  to  be  pardoned."  Const 
Mass.  c.  2,  §  1,  art.  8. 

The  nature  of  this  question,  involving  a  definition  of  the  limits  of  the 
constitutional  authority  of  the  executive  department  of  the  government, 
and  the  doubts  which  some  of  us  at  first  entertained  in  relation  to  it,  jus- 
tify, if  they  do  not  require,  a  full  statement  of  the  reasons  and  precedents 
for  the  conclusion  at  which  upon  mature  consideration  we  have  unani- 
mously arrived. 

The  ordinary  legal  meaning  of  ^^  conviction,"  when  used  to  designate 
a  particular  stage  of  a  criminal  prosecution  triable  by  a  jury,  is  the  con- 
fession of  the  accused  in  open  court,  or  the  verdict  returned  agunst  him 
by  the  jury,  which  ascertains  and  publishes  the  febct  of  lus  guilt ;  while 
^^  judgment "  or  ^^  sentence  "  is  the  appropriate  word  to  denote  the  action 
of  the  court  before  which  the  trial  is  had,  declaring  the  consequences  to 
the  convict  of  the  fact  thus  ascertained.  The  authorities  upon  this  point 
are  so  numerous,  that  it  will  be  sufficient  to  cite  a  few  of  those  which 
show  that  such  was  the  l^al  understanding  and  use  of  these  words  at  the 
time  of  the  adoption  of  our  constitution. 

Upon  a  question  of  the  meaning  of  legal  language  as  used  at  that  time, 
there  is  no  higher  authority  than  Blackstone's  Commentaries,  which  were 
published  in  1765,  and  of  which  Edmund  Burke,  in  his  Speech  on  Concil- 
iation with  the  Colonies,  in  1775,  said  that  he  had  heard  that  nearly  as 
manv  copies  had  been  sold  in  America  as  in  England. 

Blackstone  uniformly  speaks  of  the  verdict  of  a  jury  upon  a  plea  of  not 
guilty  as  constituting  the  ^^  conviction,"  even  while  me  case  is  still  open 
to  a  motion  for  a  new  trial  or  in  arrest  of  judgment.  After  discussing  the 
granting  of  a  new  trial  when  the  accused  has  been  found  guilty  by  the 
jury,  and  the  conclusive  effect  of  an  acquittal,  he  adds :  ^^  But  if  the  jury 
find  him  guilty',  he  is  then  said  to  be  convicted  of  the  crime  whereof  he 
stands  indicted.  Which  conviction  may  accrue  two  wa^s :  either  by  lus 
confessing  the  offence  and  pleading  guilty ;  or  by  his  being  found  so  by 
the  verdict  of  his  country.  4  Bl.  Com.  362.  '^  After  trial  and  convic- 
tion, the  judgment  of  the  court  regularly  follows,  unless  suspended  or 
arrested  by  some  intervening  circumstance ;  of  which  the  principal  is  the 
benefit  of  clei^."  lb.  365.  "  We  are  now  to  consider  the  next  stage  of 
criminal  prosecution,  after  trial  and  conviction  are  P&st,  in  such  crimes  and 
misdemeanors  as  are  either  too  high  or  too  low  to  be  included  within  the 
benefit  of  clergy ;  which  is  that  of  judgmenL''^  ''  Whenever  he  appears 
in  person,  upon  either  a  capital  or  inferior  conviction,  he  may  at  this  pe- 
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nod,  as  well  as  at  his  arraignment,  offer  any  exception  to  the  indictment, 
in  arrest  or  stay  of  judgment."  lb.  875.  After  describing  the  effect  of 
^*  sentence  of  death,  the  most  terrible  and  highest  judgment  in  the  laws 
of  England,*'  as  attainting  the  criminal,  and  incapacitating  him  to  be  a 
witness,  or  to  perform  the  functions  of  another  man,  he  observes :  ^^  This 
is  after  judgment ;  for  there  is  great  difference  between  a  man  convicted 
and  attainted  ;  though  they  are  frequently  through  inaccuracy  confounded 
together.  After  conviction  only,  a  man  is  liable  to  none  of  these  disabil- 
ities ;  for  there  is  still  in  contemplation  of  law  a  possibility  of  his  inno- 
cence. Somethinfi:  may  be  offered  in  arrest  of  judfimient ;  the  indictment 
may  be  erroneoo^  which  wiU  lender  his  ^It  on^ertaln,  and  thereupon 
the  present  conviction  may  be  quashed ;  he  may  obtain  a  pardon  or  be 
allowed  the  benefit  of  clergy."  lb.  880,  881.  "  When  judgment,  pro- 
nounced npon  conviction,  is  falsified  or  reversed,  all  former  proceedmgs 
are  absolutely  set  aside."  lb.  393.  ^^  General  words  have  also  a  very  im- 
perfect effect  in  pardons.  A  pardon  of  all  felonies  wiR  not  pardon  a  con- 
viction or  attainder  of  felony,  but  the  conviction  or  attainder  must  be  par- 
ticularly mentioned."  lb.  400.  ^*  A  pardon  may  either  be  pleaded  upon 
arraignment,  or  in  arrest  of  judgment,  or  in  bar  of  execution."  lb.  402. 
The  terms  of  our  constitution  clearly  indicate  that  its  framers  had  in 
mind  these  rules  of  the  conmion  law. 

The  word  *^  conviction  "  was  used  in  the  same  sense  in  many  public 
acts  of  the  government  of  this  State,  after  it  had  thrown  off  the  authority 
of  the  crown,  and  before  the  adoption  of  the  constitution  of  the  Common- 
irealth.  By  St.  1776,  c.  82,  §  18,  it  was  provided  that  ^^  no  miswriting, 
mifispelling,  false  or  improper  English,  after  conviction  "  upon  an  indict- 
ment for  treason,  should  ^^  be  any  cause  to  stay  or  arrest  judgment  there- 
upon." By  St.  1776,  c.  44,  §  1,  any  person  offending  against  the  act  of 
1775,  c  9,  to  prevent  the  forgery  of  bills  of  public  credit,  ^^  and  being 
thereof  convicted  as  in  said  act  provided,  shall  be  adjudged  guilty  of  felony 
and  suffer  the  pains  of  death."  By  St.  1776,  c.  48,  §  3,  any  person  trans- 
ported out  of  the  State  as  a  public  enemy,  and  returning  during  the  war 
without  license  of  the  general  court,  should,  ^^  on  conviction  thereof  before 
the  superior  court  of  judicature,"  ^^  be  adjudged  gnilty  of  felony,  without 
benefit  of  clergy."  And  by  the  St.  of  January  25, 1779,  c.  3,  any  inhab- 
itant of  this  State,  committing  treason  without  the  limits  thereof,  might 
be  tried  therefor  in  the  county  whereof  he  was  an  inhabitant,  and,  ^*  if 
thereof  convicted  in  the  same  county,  be  adjudged  and  punished  in  the 
same  manner  as  if  the  said  offence  had  been  therein  committed;"  Mass. 
State  Laws,  1775-1780,  pp.  110, 127,  186,  211.  The  death  warrants  of 
the  same  period,  issued  by  the  council  exercising  the  executive  power,  pre- 
serve the  same  distinction  between  conviction  by  the  jury  and  judgment 
of  the  court.  For  example,  the  warrant  for  the  execution  of  Bathsheba 
Spooner  and  others,  for  the  murder  of  her  husband  in  Worcester  in 
1778,  recites  that  the  defendants  ^^  were  by  verdict  of  our  said  county  of 
Worcester  convict,  and  thereupon  »  ''were  L  our  justices  of  our  said  c6urt 
adjadged  to  suffer  the  pains  of  death."  2  C!handler's  Criminal  Trials* 
878. 

The  first  crimes  act  of  the  United  States  begins  vdth  these  words :  ^^  If 
any  person  or  persons,  owing  allegiance  to  the  United  States  of  Americai 
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shall  levy  war  against  them,  or  shall  adhere  to  their  enemies,  giving  them 
aid  and  comfort  within  the  United  States  or  elsewhere,  and  shall  be 
thereof  convicted,  on  confession  in  open  court,  or  on  the  t^timony  of  two 
witnesses  to  the  same  overt  act  of  the  treason  whereof  he  or  they  shall 
stand  indicted,  such  person  or  persons  shall  be  adjudged  guilty  of  treason 
against  the  United  States,  and  shall  suffer  death/'  U.  S.  St.  1790,  c.  85, 
§  1.  Section  81  of  the  same  act  declares  that  ^^  the  benefit  of  clergy  shall 
not  be  used  or  allowed  upon  conviction  of  any  crime  for  which,  by  any 
statute  of  the  United  States,  the  punishment  is  or  shall  be  declared  to  be 
death."  And  our  own  St.  of  1784,  c.  66,  ^  2,  provided  that  "  if  any  per- 
son shall  be  convicted  of  any  crime  wherem  by  law  the  plea  of  benefit  of 
clergy  was  heretofore  allowed,  and  for  which,  without  such  benefit  of 
clergy,  he  must  have  been  adjudged  to  suffer  the  pains  of  death,"  he 
should  be  otherwise  punished  as  therein  prescribed.  See  also  Sts.  1782, 
c.  9,  §  1 ;  c.  14,  §  3 ;  1784,  c.  9,  §  4 ;  cc.  46,  52,  58  ;  c.  67,  §  11 ;  c.  68. 

Mr.  Dane,  who  \fas  admitted  to  the  bar  before  the  adoption  of  the  con- 
stitution, and  was  peculiarly  learned  in  the  law  of  his  time,  says :  ^^  A 
man  is  convict  by  verdict,  but  not  attainted  before  judgment."  Pardon 
is  another  special  plea  in  bar."  ^^  By  pleading  a  pardon  in  arrest  of  judg- 
ment, there  is  an  advantage,  as  it  stops  the  corruption  of  blood,  by  pre- 
venting the  attainder."  "  Conviction  is  on  confession  or  verdict."  6  Dane 
Ab.  584,  536.     See  also  7  Dane  Ab.  839,  840. 

In  Commonwealth  v.  Richards^  17  Pick.  295,  it  was  held  that  an  appeal 
allowed  by  statute  from  the  court  of  common  ple.as  in  a  criminal  case,  to 
be  claimed  at  ^^  the  court  before  which  such  conviction  shall  be  had,"  must 
be  claimed  before  the  end  of  the  term  at  which  the  verdict  was  returned ; 
and  Chief  Justice  Shaw,  in  delivering  the  opinion  of  the  court,  said  :  *^  It 
has  generally  been  considered,  we  believe,  that,  as  the  sentence  is  the 
final  act  in  a  criminal  proceeding,  it  constitutes  the  judgment,  and  it  is 
only  from  final  judgments  that  appeals  are  to  be  taken.  But  though  such 
is  tne  general  rule  of  law,  we  think  it  has  been  changed  by  this  statute, 
and  that  the  statute  itself  has  made  a  distinction  between  a  conviction 
and  a  judgment.  In  general,  the  legal  meaning  of  ^  conviction '  is,  that 
legal  proceeding  of  record,  which  ascertains  the  guilt  of  the  party,  and 
upon  which  the  sentence  or  judgment  is  founded,  as  a  verdict,  a  plea  of 
guilty,  an  outlawry,  and  the  like."  See  also  Commonwealth  v.  Andrews, 
2  Mass.  409,  and  8  Mass.  126, 131, 133. 

The  use  of  words  in  our  modern  statutes  is  not  the  highest  evidence  of 
their  meaning  at  the  time  of  the  adoption  of  the  constitution.  But  it 
may  be  observed  that  the  Rev.  Sts.  c.  128,  §  3,  and  the  Gen.  Sts.  c.  158, 
§  5,  provide  that  ^^  no  person  indicted  for  an  offence  shall  be  convicted 
thereof,  unless  by  confession  of  his  guilt  in  open  court,  or  by  admitting 
the  truth  of  the  charge  against  him  by  his  plea  or  demurrer,  or  by  the 
verdict  of  a  jury  accepted  and  recorded  by  the  court."  It  is  by  the  de- 
fendant's own  confession,  plea,  or  demurrer,  by  the  verdict,  that  he  is  here 
declared  to  be  "  convicted,"  without  any  action  of  the  court  in  either  al- 
ternative, except,  in  the  latter,  the  mere  formal  acceptance  and  recording 
of  the  verdict,  which  implies  no  adjudication  of  the  court  upon  the  defend- 
ant's guilt.  See  also  Rev.  Sts.  c.  187,  §  11,  and  Gen.  Sts.  c.  172,  §  16  ; 
Rev.  Sts.  c.  139,  and  Gen.  Sts,  c.  174,  passim* 
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When  indeed  the  word  ^*  conviction  *'  is  used  to  describe  the  effect  of 
the  guilt  of  the  accused  as  judicially  proved  in  one  case,  when  pleaded  or 
g^ven  in  evidence  in  another,  it  is  sometimes  used  in  a  more  comprehen* 
sive  sense,  including  the  judgment  of  the  court  upon  the  verdict  or  con- 
fession of  guilt ;  as,  for  instance,  in  speaking  of  the  plea  of  autrefois  etm- 
vict^  or  of  the  effect  of  guilt,  judicially  ascertained,  as  a  disqualification  of 
the  convict.  And  it  might  be  held  to  have  the  same  meaning  in  the  some- 
what analogous  case  in  which  the  constitution  provides  that  '^  no  person 
shall  ever  be  admitted  to  hold  a  seat  in  the  legislature  or  anv  office  of  trust* 
or  importance  under  the  government  of  this  Commonwealth,  who  shall  in 
the  due  course  of  law  have  been  convicted  of  bribery  or  corruption  in  ob- 
taining an  election  or  appointment.'^  Const.  Mass.  c.  6,  art.  2.  See  due 
ofFalm&uth,  Mass.  Election  Ctoes  (ed.  1853),  203. 

But  Blackstone  says :  '^  The  plea  of  autrefois  convict^  or  a  former  con- 
viction for  the  same  identical  crime,  though  no  jud^^ent  was  ever  given 
or  perhaps  will  be  (being  suspended  by  the  benefit  of  clergy  or  other 
causes),  is  a  good  plea  in  bar  to  an  indictment."  4  Bl.  Com.  836.  And  it 
is  still  an  open  question  in  this  Commonwealth,  whether  a  verdict  of 
guilty,  rendered  upon  a  good  indictment,  and  which  has  not  been  set 
aside,  will  or  will  not,  before  judgment,  support  a  plea  of  avtrefois  con- 
vict. 6  Dane  Ab.  533.  Commonwealth  v.  Roby^  12  Pick.  496,  510 ; 
Commonwealth  v.  Lahy^  8  Gray,  459,  461 ;  Commonwealth  v.  Harris^  lb: 
470,473. 

At  the  time  of  the  adoption  of  the  constitution,  the  word  ^^  conviction  *' 
was  ordinarily  used  to  express  the  verdict  only,  even  in  treating  of  the 
disqualification  of  the  convict  as  a  witness.  Lord  Mansfield,  for  example, 
in  1774,  where  a  witness  was  objected  to  as  incompetent  because  he  stood 
convicted  of  perjury,  the  record  of  which  conviction  was  produced,  said : 
"A  conviction  upon  a  charge  of  perjury  is  not  sufficient,  unless  followed 
by  a  judgment ;  I  know  of  no  instance  in  which  a  conviction  alone  has 
been  an  objection. ''  Lee  v.  Q-ansel^  Cowp.  1,  3.  In  the  earlier  cases  in 
this  Commonwealth,  the  word  *^  conviction  "  was  used  in  the  same  sense 
as  applied  to  such  a  question,  even  before  it  had  been  settled  whether  a 
judgment  was  necessary  to  complete  the  disqualification  of  the  witness. 
Upon  the  trial  in  this  court  in  1788  of  an  indictment  against  two  for  per- 
jary,  to  which  one  pleaded  guilty  and  was  offered  as  a  witness  for  tht3 
Commonwealth  against  the  other,  Mr.  Justice  (afterwards  Chief  Justice) 
Dana  states,  in  his  manuscript  note  of  the  case,  ^^  To  whom  it  is  objected 
that,  standing  convict  of  the  crimen  falsi^  he  is  disqualified  to  be  a  wit- 
ness. It  is  answered  that  conviction,  though  of  the  crimen  falsi^  is  no 
disqualification,  without  it  be  followed  by  an  infamous  punishment ;  or  at 
least  until  after  judgment."  The  witness  was  excluded  by  a  divided 
court  Commonwealth  v.  Manley  ^  Willis^  Bristol,  October  term,  1788. 
So  in  Oushman  v.  Loker,  2  Mass.  l06,  the  court  said,  ^^  It  is  now  settled 
that  nothing  short  of  a  conviction  on  an  indictment  for  crimen  falsi^  and 
a  judgment  on  the  conviction,"  "  is  a  sufficient  objection  to  the  compe- 
tency of  a  witness."  And  in  the  latest  case  on  that  subject,  in  which  it 
was  held  that  a  verdict,  without  judgment,  was  not  such  a  "  conviction  " 
as  could  be  proved  under  Gen.  Sts.  c.  181,  §  13,  in  order  to  affect  the 

credit  of  a  witness,  it  was  said :  ^'  In  its  most  common  use,  it  signifies  the 
Vol.  L  10 
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finding  of  the  jury  that  the  prisoner  is  guilty.''  Commonwealth  ▼.  Q-or- 
ham,  99  Mass.  420. 

It  was  argued  by  the  learned  attorney  for  the  Commonwealth,  that  the 
words  of  the  constitution,  that  no  pardon  granted  before  conyiction  ^^  shall 
avail  the  party  pleading  the  same,  imply  that  it  cannot  be  taken  advan- 
tage of  after  verdict  in  the  first  prosecution  for  the  offence  in  question, 
because  the  time  for  pleading  is  then  past.  But  ^^  pleading,"  as  here  used, 
may  well  include  any  suitable  form  of  bringing  the  pardon  to  the  notice 
of  the  court,  by  plea,  motion,  or  otherwise.  Coke,  Holt,  Mansfield,  and 
Blackstx)ne,  all  speak  of  ^^  pleading  "  a  pardon  after  the  verdict  and  even 
after  the  judgment.  3  Inst.  235.  Rex  v.  Parsonic  1  Freem.  501 ;  7%€ 
King  V.  Beaton,  1  W.  Bl.  479  ;  4  Bl.  Com.  837,  376,  402.  In  at  least  one 
instance  before  the  superior  court  of  judicature  of  the  Province  of  Massa- 
chusetts Bay,  a  man  who  had  been  indicted  for  murder  and  found  guilty 
by  the  jury,  and  his  case  continued  from  term  to  term,  upon  a  motion  for 
a  new  trial,  until  he  had  obtained  a  pardon  from  the  king,  was  then,  as 
the  record  states,  '^  brought  again  into  court,  and,  being  set  to  the  bar, 
upon  his  knees  he  pleads  his  majesty's  most  gracious  pardon  of  the  offence 
aforesaid,  a  certificate  of  which  from  the  secretary  of  state's  office,  being 
produced,  is  allowed."  The  King  v.  Richardson,  Bee.  1772,  fol.  15.  And, 
as  we  shall  presently  see,  there  are  many  similar  records  since  the  adop- 
tion of  the  constitution. 

It  is  not  easy  to  ascertain  the  source  of  the  constitutional  restriction  of 
the  pardoning  power.  The  acts  of  the  English  Parliament  contained  no 
like  provision ;  and  the  histories  of  Massachusetts,  and  such  imperfect 
notes  of  the  debates  in  the  convention  which  framed  the  constitution  of 
the  Commonwealth  as  have  come  down  to  us,  are  silent  upon  the  subject. 

The  English  Bill  of  Rights  of  1688  declared  ''  that  all  grants  and  prom- 
ises of  fines  and  forfeitures  of  particular  persons  before  conviction  are  ille- 
gal and  void."  St.  1  W.  &  M.  sess.  2,  c.  2,  §  12.  That  article  did  not 
affect  the  power  of  the  sovereign  to  remit  fines  and  forfeitures  and  pardon 
offenders ;  but  was  aimed  at  the  illegal  practice  of  granting  away  fines 
and  forfeitures  before  they  had  actually  accrued ;  and  an  inquest  or  inqui- 
sition of  office  by  the  jury  was  a  complete  conviction  within  the  contem- 
plation of  the  bill  of  rights.  3  Bl.  Com.  259 ;  4  Bl.  Com.  301.  By  the 
common  law,  a  conviction  of  felony  by  verdict  or  confession  vested  in  the 
king  the  goods  and  chattels  of  the  felon,  although  his  lands  were  not  for- 
forfeited  until  attainder  by  judgment.    4  Bl.  Com.  373,*  387. 

The  house  of  commons  in  1679,  and  again  in  1689,  resolved  that  a  royal 

fardon  could  not  be  "  pleaded  in  bar  of  an  impeachment."  4  Hatseirs 
*rec.  192,  193,  277.  And  in  1700  the  act  of  settlement  of  12  &  13  W. 
III.  c.  2,  §  3,  declarexl  ^'  that  no  pardon  under  the  great  seal  of  England 
be  pleadable  to  an  impeachment  by  the  commons  in  parliament."  ^^  But,'' 
Blackstone  says,  ^^  after  the  impeachment  has  been  solemnly  heard  and 
determined,  it  is  not  understood  that  the  king's  royal  grace  is  further  re- 
strained or  abridged."  4  Bl.  Com.  399.  There  is  no  doubt  that  the  king 
can  pardon  after  sentence  upon  an  impeachment.  7  Pari.  Hist.  283 ;  4 
Hatsell's  Prec.  296  note ;  2  Hallam's  Const.  Hist.  c.  12  (7th  ed.),  414. 
And  the  question  of  his  power  to  pardon  after  a  vote  of  guilty  and  before 
sentence  does  not  appear  to  have  arisen  in  England.    But  in  proceedings 
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upon  impeachment  before  the  house  of  lords  since  the  St.  of  W.  III.  the 
plea  or  vote  of  goilty  was  considered  the  ^*  conviction/'  and  the  sentence 
passed  thereon  uie  *^  judgment,"  as  clearly  appears  in  two  cases  of  impeach- 
ment for  high  treason  in  the  reign  of  George  I.,  in  which  Lord  Chancellor 
Cowper  presided  as  lord  high  steward.  In  one  of  them,  in  1715,  the  Earl 
of  Derwentwater  and  five  other  lords  having  confessed  the  charge.  Lord 
Cowper  said :  "  You  have  severally  pleaded  guilty,  and  are  thereby  con- 
victed. What  say  you  "  (addressing  each  of  them  by  name  separately) 
*'  why  judgment  should  not  pass  upon  you  according  to  law  ?  "  15  How- 
ell's State  Trials,  761,  791.  In  the  other,  in  1716,  the  Earl  of  Wintoun 
pleaded  not  guilty ;  upon  the  trial  the  lords  unanimously  voted  that  he  was 
goilty,  and  Lord  Cowper  announced  to  him  that  they  had  found  him  guilty, 
and  asked  him  if  he  had  anything  to  ofFer  why  ju^ment  of  death  should 
not  pass  upon  him  according  to  law.  He  then  moved  in  arrest  of  judg- 
ment, and  after  argument  of  counsel  upon  that  motion  the  lords  retired,  and 
on  their  return  Lord  Cowper,  in  passing  sentence  of  death,  addressed  him 
as  follows :  "  George,  Earl  of  Wintoun,  I  have  already  acquainted  you 
that  your  peers  have  found  you  guilty,  that  is,  in  the  terms  of  the  law, 
convicted  you  of  the  high  treason  whereof  you  stand  impeached.  After 
your  lordship  has  moved  in  arrest  of  judgment,  and  the  lords  have  disal- 
lowed that  motion,  their  next  step  is  to  proceed  to  judgment.*'  lb.  805, 
874,  893.  In  1747,  Lord  Hardwicke,  presiding  at  the  trial  of  Lord  Lovat 
on  a  like  impeachment,  used  similar  words.    18  lb.  529,  827. 

The  federal  Constitution,  like  that  of  this  Commonwealth,  wholly  ex- 
cepts cases  of  impeachment  out  of  the  executive  power  of  pardon.  Const. 
U.  S.  art.  2,  §  2 ;  3  Madison's  Debates,  1438.  But  both  constitutions,  and 
the  highest  authorities  upon  the  subject,  recognize  the  like  distinction  be- 
tween ^^  conviction  "  and  ^^  judgment "  in  cases  of  impeachment,  as  in  cases 
tried  before  a  court  and  jury.  The  constitution  of  Massachusetts  provides 
that  the  senate  shall  hear  and  determine  all  impeachments ;  that  '*  their 
judgment  '*  shall  not  extend  further  than  to  removal  from  office  and  dis* 
qnaJiiication  to  hold  or  enjoy  any  place  of  honor,  trust,  or  profit  under 
tills  Commonwealth ;  ^^  but  the  party  so  convicted  shall  be  nevertheless 
liable  to  indictment,  trial,  judgment,  and  punishment  according  to  the  laws 
of  the  land."  Const.  Mass.  c.  1,  §  2,  art.  8.  The  Constitution  of  the 
United  States  provides  that  all  impeachments  shall  be  tried  by  the  senate ; 
that  **  no  person  shall  be  convicted  without  the  concurrence  of  two  thirds 
of  the  members  present ;  "  and  that  '^  judgment  in  cases  of  impeachment 
shall  not  extend  further  than  to  removal  from  office,  and  disqualification  to 
hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United  States ; 
but  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indict- 
ment, trial,  judgment,  and  punishment,  according  to  law."  Const.  U.  S. 
sfft  1,  §  8.  Mr.  Justice  Story,  in  his  Commentaries  on  the  Constitution, 
says:  ^^In  England,  the  judgment  upon  impeachments  is  not  confined  to 
mere  removal  from  office  ;  but  extends  to  the  whole  punishment  attached 
by  law  to  the  offence.  The  house  of  lords,  therefore,  upon  a  conviction, 
mav,  by  its  sentence,  inflict  capital  punishment ;  or  perpetual  banishment ; 
or  forfeiture  of  goods  and  lands ;  or  fine  and  ransom  ;  or  imprisonment ; 
as  well  as  removal  from  office,  and  incapacity  to  hold  office  ;  according  to 
the  nature  and  aggravation  of  the  offence."     And  again,  in  speaking  of 
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the  more  complete  i^estriction  of  the  president's  power  of  pardon,  in  cases 
of  impeachment,  than  of  the  king's,  he  says :  ^^  As  the  judgment  upon  a 
conviction  extends  no  farther  than  to  a  removal  from  office,  and  disqualifi- 
cation to  hold  office,  there  is  not  the  same  reason  for  its  exercise  after  the 
conviction,  as  there  is  in  England."  Story  on  Const.  U.  S.  §§  782,  1/^02. 
In  the  trial  of  President  Johnson,  the  rules  of  the  court  of  impeachment 
provided  that  ^^  if  the  impeachment  shall  not,  by  any  of  the  articles  pre- 
sented., be  sustained  by  the  vote  of  two  thirds  of  the  members  present,  a 
judgment  of  acquittal  shall  be  entered ;  but  if  the  person  accused  shall  be 
convicted  upon  any  of  said  articles  by  the  votes  of  two  thirds  of  the  mem- 
bers present,  the  senate  shall  proceed  to  pronounce  judgment."  And  ac- 
cordingly, after  the  vote  had  been  taken,  and  declared  by  the  chief  justice, 
showing  that  two  thirds  of  the  members  present  had  not  found  the  presi- 
dent guilty,  and  that  he  was  therefore  acquitted,  the  chief  justice  said, 
**  That  is  not  the  judgment  of  the  senate ; "  and,  after  debate,  a  judg- 
ment of  acquittal  was  unanimously  ordered  to  be  entered.  1  Johnson  *b 
Trial,  14;  2  lb.  497,  498. 

But  the  effect  of  the  provision  of  the  constitution  of  Massachusetts,  as 
applicable  to  ordinary  criminal  cases,  is  not  now  to  be  determined  for  the 
first  time  by  the  meaning  of  its  words,  or  by  any  analogy  to  be  drawn 
from  cases  of  impeachment  in  England  or  America.  It  is  practically  set- 
tled by  the  action  of  the  highest  executive  and  judicial  authorities  of  the 
Commonwealth,  reaching  back  to  the  time  of  the  adoption  of  the  consti- 
tution, and  proved  by  the  records  of  the  governor  and  council  and  of  this 
court. 

At  November  term,  1780,  in  Essex,  Sargent  Daniels  was  tried  and 
found  guilty  of  manslaughter,  and,  upon  motion  of  his  counsel,  the  court 
ordered  that  sentence  be  respited,  and  that  he  be  bailed,  and  the  case 
was  continued  until  November  term,  1871,  "  for  judgment;  and  now  the 
said  Sargent  Daniels,  being  again  brought  into  court  and  set  at  the  bar,  is 
asked  by  the  court  if  he  has  anything  to  say  why  sentence  of  death  should 
not  be  given  against  him,  pleads  the  gracious  pardon  of  his  excellency 
John  Hancock,  Esquire,  witu  the  advice  of  council,  of  the  offence  afore- 
said, under  the  public  seal  of  the  Commonwealth  of  Massachusetts,  bear- 
ing test  the  fifth  day  of  November,  A.  D.  1781,  which  being  produced  and 
read  in  court,  is  allowed.  It  is  therefore  considered  bv  the  court,  that  the 
said  Sargent  Daniels  go  without  day."  Rec.  1781,  foL  128.  The  charter 
of  pardon  in  that  case,  a  copy  of  which  has  been  laid  before  us,  recites 
that  the  defendant,  ^^  an  infant,"  had  been  ^^  convicted  of  manslaughter  : 
Whereupon  the  said  court  suspended  the  sentence  against  the  said  Sargent 
by  reason  of  his  being  of  very  tender  years." 

At  April  term,  1787,  in  Hampshire,  Timothy  Hinds  was  indicted  for 
treason  against  the  Commonwealth,  and  pleaded  guilty,  and  the  indict- 
ment was  continued  until  September  term,  1787,  for  sentence.  "  And 
now  the  said  Timothy  is  set  t^)  the  bar,  and  it  being  demanded  of  him 
what  he  hath  to  say  wherefore  sentence  of  death  should  not  be  passed 
upon  him  for  the  crime  of  treason  of  which  he  stands  convicted,  says  that 
since  the  time  of  his  conviction  of  the  crime  alleged  in  said  indictment,  to 
wit,  on  the  eleventh  day  of  May  in  the  year  of  our  Lord  seventeen  hun- 
dred and  eighty-seven,  his  excellency  James  Bowdoin,  Esquire,  then  gov- 
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ernor  of  tihe  Commonwealth^  by  and  with  the  advice  of  the  council  of  said 
Commonwealth,  granted  to  him,  the  said  Timothy,  under  the  seal  of  the 
Commonwealth,  a  full,  free,  and  complete  pardon  of  the  crimes  in  said  in* 
dictment  allied,  and  of  all  pains  and  penalties  therefor,  which  same  char- 
ter of  pardon  the  said  Timothy  here  produces  and  exhibits  to  the  court, 
and  prays  that  the  same  may  be  allowed,  which  is  in  the  words  following : " 
[setting  it  out  in  full]  ^^  all  which  being  seen  and  fully  understood,  it  seems 
to  the  court  here  that  the  plea  of  the  said  Timothy  as  above  in  pleading 
alleged,  and  the  pardon  by  him  now  produced,  are  good  and  sufficient  in 
law.  It  is  therefore  considered  by  the  court  that  the  said  Timothy  go 
without  day."    Rec.  1787,  fol.  241. 

llie  judges  present  when  these  cases  were  decided  appear  by  the  rec- 
ords to  have  bc^n  Chief  Justice  Cushing  and  Justices  Sargent  and  David 
Sewall  in  both  cases,  together  with  Justice  Sullivan  in  the  first  case,  and 
Justice  Sumner  in  the  second.  All  these  judges,  as  well  as  Grovemor  Han- 
cock and  Governor  Bowdoin,  had  been  members  of  the  convention  which 
framed  the  constitution  of  the  Commonwealth. 

A  report  of  another  case  is  preserved  among  the  nuinuscripts  of  Chief 
Justice  Dana.  At  November  term,  1808,.  in  Suffolk,  Deborah  btevens  was 
indicted  for  the  murder  of  her  bastard  child  by  drowning.  At  the  trials 
before  Justices  Strong,  Sedgwick,  and  Thacher,  there  was  evidence  thai 
the  child  had  been  alive  a  short  time  before  it  was  thrown  into  the  water, 
and  W33  there  found  dead  the  next  day,  with  a  bruise  upon  its  head  and  • 
string  tied  about  its  neck.  It  was  argued  by  the  counsel  for  the  prisoner, 
that  the  death  of  the  child  might  have  been  caused  either  by  the  blow  on 
the  head,  or  by  being  strangled  by  the  string  about  its  neck,  before  beins 
thrown  into  the  water;  and  so  not  by  drowning.  Justices  Strong  ana 
Sedgwick  (Thacher,  J.,  dissenting)  instructed  the  jury,  ^^that  if  they 
were  convinced  a  murder  had  in  fact  been  committed  by  the  prisoner  upon 
the  child,  and  only  doubted  as  to  the  means  of  the  death,  they  might  law- 
fully convict  the  prisoner,  unless  from  the  evidence  they  were  satisfied  that 
it  was  dead  before  it  was  thrown  into  the  water  by  the  prisoner."  The 
defendant  being  found  guilty  by  the  jury,  a  motion  was  made  in  her 
behalf  ^'  for  a  suspension  of  judgment  in  order  to  obtain  a  request  from 
the  court  to  the  supreme  executive  to  issue  a  charter  of  pardon  in  her 
fsLYory  The  result  of  this  motion  is  stated  by  the  chief  justice  in  these 
words :  "  The  court,  after  argument  by  the  attorney  general  and  the 
counsel  for  the  prisoner,  suspended  sentence  against  the  prisoner,  and  rec- 
ommended her  to  the  governor  as  a  subject  of  mercy.  Three  of  the  court, 
viz.,  Dana,  Sewall,  and  Thacher,  were  of  this  opinion  on  account  of  tlie 
direction  in  matter  of  law  of  Sedgwick  and  Strong  to  the  jury,  the  two 
justices  who  sat  on  the  trial  togeuier  with  Thacher  —  Strong  and  Sedg- 
wick adhering  to  their  direction  as  given  to  the  jury." 

At  April  term,  1808,  in  Worcester,  David  Potter  was  indicted  for  lar- 
ceny, and  pleaded  guilty,  and  the  indictment  was  continued  for  sentence* 
At  September  term  following,  held  by  Chief  Justice  Parsons  and  Jus- 
tices Samuel  Sewall  and  Isaac  Parker  (successively  chief  justices  of  this 
court),  the  defendant,  being  set  to  the  bar,  pleaded  *•*•  tliat  sentence  on  the 
conviction  aforesaid  ouffht  not  to  be  passed  upon  him,"  because,  *^  after 
the  conviction  aforesaid,"  the  governor,  with  the  advice  of  the  councilt 
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bad  granted  to  him  a  charter  of  pardon,  which  he  produced  and  prayed 
might  be  allowed  by  the  court.  ^*  All  which  being  seen  and  understood 
by  the  court  here,  it  is  considered  by  the  court  that  the  said  David  Potter 
be  discharged  and  go  without  day."     Worcester  Rec.  1808,  fol.  540. 

About  the  same  time,  John  Waite,  having  been  indicted  for  forgery  in 
the  county  of  Cumberland,  now  in  Maine,  but  then  part  of  this  Common- 
wealth, and  found  guilty,  moved  the  court,  as  the  report  states,  **  to  set  i 
aside  the  verdict  on  the  ground  that  he  was  improperly  convicted.*'  The 
grounds  of  the  motion  were,  that  the  defendant  had  since  obtained  evi- 
dence of  confessions  of  the  principal  witness  against  him,  which  showed 
him  to  have  been  incompetent ;  and  that,  if  he  was  competent,  the  defend- 
ant now  had  evidence  further  to  discredit  him.  Chief  Justice  Parsons,  in 
delivering  the  opinion  of  the  court  upon  this  motion,  said :  ^^  In  the  trial 
of  ofFences,  but  a  small  part  of  the  trial  is  intrusted  to  the  judges.  The 
offender's  peers  are  to  pass  on  him  ;  and  to  set  aside  a  verdict  merely  at 
our  discretion,  and  not  on  grounds  which  the  law  considers  as  sufficient, 
would  be  an  arbitrary  interference  in  judicial  proceedings,  and  a  violation 
of  the  important  rights  of  jurors.''  ^^  If  there  are  any  equitable  or  hu- 
mane causes  for  relief,  they  belong  not  to  us,  but  to  the  executive.  Sen- 
tence must  be  passed  on  the  verdict."  To  which  the  reporter  adds,  in  a 
jiote,  ^*  The  sentence  being  respited,  the  defendant  received  a  pardon  from 
the  governor  and  council,  which,  being  produced  at  the  next  term  of  the 
eourt,  was  allowed,  and  the  defendant  dischargeii,  tU  audivi.^*  'Common" 
u^ealth  V.  Waite ^  5  Mass.  261.  A  certificate  of  that  pardon,  from  the 
office  of  the  secretary  of  the  Commonwealth,  was  produced  at  the  ail- 
ment of  the  present  case. 

At  April  term,  1807,  in  Middlesex,  Joel  Brown  wns  tried  before  Sedg- 
wick, J.,  and  found  guilty  of  larceny,  and  moved  for  a  new  trial  for  mis- 
direction of  the  judge  to  the  jury.  The  case  was  continued  to  November 
term,  1809,  when,  after  argument  upon  this  motion,  Sedgwick,  J.,  said, 
''  The  conviction,  I  think,  was  right,^^  and  the  other  judges  concurring,  a 
new  trial  was  refused.  Gommonwealth  v.  Brown^  4  Mass.  580.  Before 
any  further  judgment  or  sentence,  the  defendant  obtained  and  pleaded  a 
pardon  from  the  executive,  and  was  thereupon  discharged  by  the  court. 
Middlesex  Rec.  1810,  fol.  6. 

The  published  reports  afford  other  instances  in  which,  after  overruling 
motions  for  a  new  trial  and  in  arrest  of  judgment,  or  exceptions  taken  by 
the  defendant  at  the  trial,  the  court  has  suspended  final  judgment  and 
sentence  to  await  the  effect  of  an  application  of  the  defendant  to  the  gov- 
ernor for  a  pardon.  Commonwealth  v.  Ladd^  15  Mass.  526 ;  Common- 
wealth V.  Ma%h^  7  Met.  472,  476. 

Even  when  no  judgment  whatever  has  been  rendered,  and  no  action 
had  by  the  court  i^r  the  acceptance  and  recording  of  the  verdict,  no  in- 
stance has  been  found  in  which  a  pardon  granted  after  verdict  has  been 
disputed  or  disallowed.  And  our  records  show  that  in  very  many  cases, 
upon  the  production  of  a  pardon  granted  by  the  executive  at  that  stage, 
the  court  has  discharged  the  defendant.  It  will  be  sufficient  to  add  one 
more  case  to  those  already  cited. 

At  September  term,  1811,  in  Worcester,  held  by  Parsons,  C.  J.,  Sedg- 
wick, Sewall,  and  Parker,  JJ.,  Frederick  Carpenter,  who  had  been  in- 
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dieted  for  uttering  as  tme  a  f oreed  and  counterfeit  paper,  and  pleaded  not 
guilty,  and  been  found  guilty  oy  the  jury,  and  afterwards,  being  set  to 
the  nor,  pleaded  **'  that  no  judgment  ought  to  be  rendered  on  the  said  ver- 
dict," because  the  goyemor  and  council  had  since  granted  him  a  pardon, 
'^  wherefore  he  prays  that  judgment  on  said  verdict  may  be  arrested,  and 
he  may  be  thereof  discharged  and  permitted  to  go  without  day.  Which 
being  seen  and  fully  understood  by  the  court,  it  is  thereupon  ordered  that 
the  said  Frederick  Carpenter  be  discharged  and  go  thereof  without  day.** 
Worcester  Rec.  1811,  fol.  409. 

In  Commonwealth  v.  Chreen^  17  Mass.  515,  in  1822,  in  which  the  power 
of  the  court  to  grant  a  new  trial  in  a  capital  case,  on  motion  of  the  defend** 
ant  after  conviction  by  the  jury,  was  deliberately  settled  for  the  first  time 
in  this  Commonwealth,  upon  full  argument  and  advisement.  Chief  Justice 
Parker,  m  delivering  judgment,  clearly  affirmed  the  authority  of  the  court, 
upon  being  satisfied  of  an  error  in  the  rulings  at  the  trial,  to  certify  the 
^t  to  the  executive  and  recommend  a  pardon,  instead  of  granting  a  new 
trial ;  and  declared  that  the  latter  course  was  the  most  proper,  not  from 
any  doubt  of  the  power  of  the  executive  to  grant  a  pardon  at  that  stage  of 
the  case,  but  because  it  was  more  consistent  with  public  justice  that  the 
defendant  should  be  tried  again  according  to  law  than  that  he  should  be 
discharged  for  some  irregularity  perhaps  not  affecting  the  merits  of  the 
case,  and  more  consistent  with  the  rights  of  the  defendant  to  have  the 
judges  correct  an  error  committed  by  themselves  or  by  others  concerned 
in  the  trial,  ^^  instead  of  being  obliged  to  rely  upon  the  disposition  of  the 
court  to  recommend  a  pardon,  or  of  the  executive  power  to  grant  it.''  17 
Mass.  535,  536. 

If  the  words  of  the  constitutional  provision  could  be  denned  ambiguous, 
their  interpretation  must  be  held  to  be  settled  by  the  contemporaneous 
construction  and  the  long  course  of  practice  in  accordance  tnerewith. 
StuaH  V.  Laird,  1  Cranch,  299,  809 ;  JEdtoardi  v.  Darby,  12  Wheat.  206, 
210 ;  Commonwealth  v.  Parker,  2  Pick.  550,  556. 

It  was  argued  for  the  Commonwealth  that  the  defendant  could  not  be 
said  to  be  convicted  at  the  time  when  this  pardon  was  granted,  because  a 
bill  of  exceptions  was  then  pending  in  this  court  to  the  rulings  under 
which  he  ha^  been  found  guilty,  and  that  after  pleading  the  irardon  he 
might  still  prosecute  his  exceptions,  and,  if  they  should  be  sustained,  have 
the  verdict  set  aside.  But  it  is  within  the  election  of  the  defendant 
whether  he  will  avail  himself  of  a  pardon  from  the  executive  (be  the  par- 
don absolute  or  conditional) ;  if  he  does  not  plead  the  pardon  at  the  first 
opportunity,  he  waives  all  benefit  of  the  pardon ;  if  he  does  so  plead  it,  he 
waives  all  other  grounds  of  defence.  Staunf.  P.  C.  160 ;  J.  Kel.  25 ;  4  Bl. 
Com.  402 ;  United  States  v.  Wileon,  7  Pet.  150.  The  pleading  of  the 
pardon  in  the  superior  court  would  therefore  be  ipeofaeto  a  waiver  of  his 
exceptions.  A  still  more  conclusive  answer  to  this  objection  is,  that  at 
tiie  time  of  the  adoption  of  the  constitution,  and  for  many  years  after- 
wards, no  bill  of  exceptions  was  permitted  by  law.  It  was  first  given  to 
the  rulings  of  a  justice  of  this  court  by  St.  1804,  c.  105,  §  5 ;  and  to  the 
^ngs  of  the  court  of  common  pleas,  by  St.  1820,  c.  79,  §  5.  The  pro- 
viding by  the  legislature  of  a  new  form  of  pesenting  questions  of  law  to 
the  court  does  not  make  the  verdict  of  a  jury,  so  long  as  it  stands,  less 
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than  a  ^^  conviction,"  and  cannot  abridge  the  prerogatiye  of  the  ezeoatiye 
under  the  constitution.    Ms  parte  Qarlandy  4  Wallace,  8S3,  380. 

The  necessary  conclusion  is,  tiiat,  having  regard  to  the  ordinary  l^al 
meaning  of  the  words  used  in  the  constitution  at  the  time  of  its  adoption, 
to  the  presumption  which  the  judiciary  is  always  bound  to  make  in  favor 
of  the  validity  of  the  acts  of  those  intrusted  with  the  highest  authority  in 
another  department  of  the  government,  to  the  rule  of  interpretation  in 
favor  of  the  liberty  of  the  subject,  and  to  the  practical  construction  given 
to  this  clause  by  the  supreme  executive  of  the  Commonwealth  and  by  our 
predecessors  in  this  court  from  the  banning,  the  pardon  of  the  defendant 
is  valid,  and  he  must  be  Dueharged. 


BUPBEME  COURT  OF  THE  UNITED  STATES. 

[Jakuabt,  1874.] 

BILL  IN   EQUITY  TO   BET  ASIDE  SALE.  —  BIGHT  OP  INHABITAKTS  OF 

STATES  IK  BEBELUOK. 

.  WASHINGTON  UNIVERSITT  v.  FINCH  et  al. 

T^e  fact  that  a  debtor  was  a  resident  of  a  state  in  rebellion^  and  prevented  by  act 
of  Congress  and  the  war  from  paying  a  debt  due  to  a  creditor  in  a  loyal  state,  is 
no  ground  for  setting  aside  a  sale  mctde  by  virtue  of  a  power  in  a  trust  deed  given 
to  secure  the  payment  of  such  debt. 

F&rmer  adjudieaiions  of  this  court  reviewed. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  districts  of 
Missouri. 

Opinion  of  the  court  by 

Mr.  Justice  Milleb.  James  J.  Daly  and  Edward  R.  Chambers  pur- 
chased of  W.  O.  Elliott,  in  March,  1860,  certain  real  estate  in  St.  Louis, 
Mo.  For  the  principal  part  of  their  purchase  money  they  gave  him  their 
promissory  notes,  and  to  secure  the  payment  of  these  notes,  they  made  a 
deed  of  trust  to  Seth  A.  Ranlett,  conveying  the  property  thus  purchased 
with  authority  to  sell  it  in  satisfaction  of  these  notes,  it  they  were  not 
paid  as  they  fell  due. 

The  notes  were  assigned  by  Elliott  to  the  appellant,  the  Washington 
University,  and  the  money  being  unpaid  and  due,  the  real  estate  so  con- 
veyed was  sold  by  Ranlett,  in  accordance  with  the  terms  of  the  trust  deed, 
to  the  university,  on  the  9th  day  of  December,  1872.  The  trustee  made 
the  university,  which  was  a  corporate  body,  a  deed  for  the  land,  and  the 
university  afterwards  sold  it  for  value,  to  one  Kimball. 

Daly  and  Chambers  were  both  citizens  of  the  State  of  Virginia,  resid- 
ing in  the  county  of  Mecklenberg,  when  they  bought  the  land  of  Elliott, 
and  have  resided  there  ever  since.  Chambers  and  Finch,  assignees  of 
Daly,  who  had  been  declared  a  bankrupt,  filed  the  bill,  on  which  tiie  pres- 
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ent  decree  is  founded^  on  the  chancery  Bide  of  the  circuit  court  of  the 
United  States  for  the  District  of  Missouri,  to  have  the  sale  decreed  Yoid, 
and  to  have  the  proceeds  of  the  sale  of  the  land  of  the  university  to  Kim- 
ball declared  a  trust  fund  for  their  use;  and  the  court  decreed  acoord* 

ingly- 
The  sole  ground  of  this  relief  is,  that  the  sale  by  the  trustees  took  place 

daring  the  late  civil  war,  and  that  Daly  and  Chambers  were  citizens  of 
the  State  of  Virginia,  resident  within  that  part  of  the  State  declared  by 
the  President  to  be  in  a  state  of  insurrection. 

The  argument  is,  that,  inasmuch  as  all  commercial  intercourse  was  for- 
bidden between  the  people  of  the  Loyal  States  and  those  residing  in  the 
insurrectionary  districts,  both  b^  virtue  of  the  act  of  Congress  and  by  the 

|)nnciples  applicable  to  nations  in  a  state  of  war,  all  processes  for  the  col- 
ection  of  debts  were  suspended,  and  that  the  complainants  being  forbid- 
den by  these  principals  to  pay  the  debt,  there  could  be  no  valid  sale  of 
the  land  for  such  payment. 

The  case  before  us  was  not  one  of  a  sale  by  judicial  proceeding.  No 
idd  of  a  court  was  needed  or  called  for.  It  was  purely  the  case  of  the 
execution  of  power  by  a  person  in  whom  a  trust  had  been  reposed  in  re- 
gard to  real  estate,  the  land,  the  trustee,  and  the  eeHtU  que  tnut  all  being, 
as  they  had  always  been,  within  a  state  whose  citizens  were  loyally  sup- 
porting the  nation  in  its  struggle  with  its  enemies.  The  conveyance  by 
complainants  to  Ranlett  vested  in  him  the  legal  title  of  the  land,  unless 
there  was  a  statute  of  the  State  of  Missouri  providing  otherwise ;  and  if 
there  was  such  a  statute,  it  still  gave  him  full  control  over  the  title,  for 
the  purposes  of  the  trust  which  he  had  assumed.  No  further  act  on  the 
part  of  the  complainant  was  necessary  to  transfer  the  titie  and  full  owner* 
ship  of  the  property  to  a  purchaser  under  a  sale  of  the  trustee. 

The  debt  was  due  and  unoaid.  The  obligation  which  the  trustee  had 
assumed  on  a  condition  had  become  absolute  by  the  presence  of  that  con* 
dition.  If  tiie  complainants  had  both  been  dead,  the  sale  would  not  have 
been  void  for  that  reason,  if  made  after  the  nine  months  during  which  a 
statute  of  Missouri  suspends  the  right  to  sell  in  such  cases.  If  they  had 
been  in  Japan,  it  would  have  been  no  legal  reason  for  delay.  The  power 
under  which  the  sale  was  made  was  irrevocable.  The  creditor  haa  both 
a  legal  and  a  moral  right  to  have  the  power,  made  for  his  benefit,  exe- 
cuted. The  enforced  absence  of  the  complainants,  if  it  be  conceded  that 
it  was  enforced,  does  not,  in  our  judgment,  afford  a  sufficient  reason  for 
arresting  his  agent  and  the  agent  of  the  creditor  in  performing  a  duty 
whidi  both  of  them  imposed  upon  him  before  the  war  oegan.  His  power 
over  the  subject  was  perfect ;  the  right  of  the  holder  of  the  note  to  have 
him  exercise  that  power  was  perfect.  Its  exercise  required  no  intercourse, 
commercial  or  otherwise,  with  the  complainants.  No  military  transaction 
would  be  interfered  with  by  the  sale.  The  enemy,  instead  of  being 
stcen^hened,  would  have  been  weakened  by  the  process.  The  interest  of 
complainants  in  the  land  might  have  been  liable  to  confiscation  by  the 
government ;  yet  we  are  told  that  this  right  of  the  creditor  could  not  be 
enforced,  nor  the  power  of  the  trustee  lawfully  exercised.  No  authority 
in  this  country,  or  any  other,  is  shown  us  for  this  proposition.  It  rests 
upon  inference  from  the  general  doctrine  of  absolute  non-intercourse  be- 
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tween  citizens  of  states  which  are  in  a  state  of  public  war  with  each  other, 
but  no  case  has  been  cited  of  this  kind  eren  in  such  a  war. 

It  is  said  that  the  power  to  sell  in  the  deed  of  trust  required  a  notice 
of  the  sale  in  a  newspaper ;  that  this  notice  was  intended  to  apprise  the 
complainants  of  the  time  and  place  of  sale,  and  that,  inasmuch  as  it  was 
impossible  for  such  notice  to  r^u^  complainants,  no  sale  could  be  made. 
If  this,  reasoning  were  sound,  the  gprantors  in  such  a  deed  need  only  go  to 
a  place  where  we  newspaper  could  never  reach  him,  to  delay  the  sale  in- 
definitely, or  defeat  it  altogether.  But  the  notice  is  not  for  the  benefit  of 
the  grantor  in  the  sense  of  notice  to  him.  It  is  only  for  his  benefit  by 
giving  notoriety  and  publicity  of  the  time,  the  terms,  and  the  place  of  sale, 
and  the  property  to  be  sold,  that  bidders  may  be  invited,  competition  en- 
couraged, and  a  fair  price  obtained  for  the  property.  As  to  the  grantor, 
he  is  presumed  to  know  that  he  is  in  default,  and  his  property  liable  to 
sale  at  any  time,  and  no  notice  to  him  is  required. 

But  the  authority  of  certain  cases  decided  in  this  court  is  relied  on,  in 
which  the  effect  of  the  late  civil  war  is  considered  in  judicial  proceedings 
between  parties  residing  on  different  sides  of  what  has  been  called  the 
line  separating  the  belligerents. 

The  first  of  these  is  that  of  Hanger  v.  Ahbott.  The  case  laid  down  the 
proposition  that  when  a  citizen  of  a  state,  adhering  during  that  war  to 
the  national  cause,  brought  suit  afterwards  i^ainst  a  citizen  residing,  dar- 
ing the  war,  within  the  limits  of  an  insurrectionary  state,  the  period  dur- 
ing which  the  plaintiff  was  prevented  from  suing  by  the  state  of  hostili- 
ties should  be  deducted  from  the  time  necessary  to  bar  the  action  under 
the  statute  of  limitations.  It  decided  nothing  more  than  this.  It  did  not 
even  decide  that  a  similar  rule  was  applicable  in  a  suit  brought  by  the  lat- 
ter against  the  former ;  and  it  decided  nothing  in  the  question  now  be- 
fore us,  even  if  the  sale  here  had  been  under  a  judicial  proceeding.  6 
WaU.  632. 

Another  case  is  that  of  Dean  v.  Nelson^  10  Wallace,  158.  If  the  pres- 
ent had  been  a  sale  under  judicial  order,  that  case  would  have  some  anal- 
ogy to  this,  and  some  expressions  more  general  than  was  intended  may,  as 
this  court  has  already  said,  tend  to  mislead.  That  case  was  a  proceeding 
within  an  insurrectionary  district,  but  held  by  our  military  forces,  in  a 
court  established  by  military  orders  alone.  It  was  a  proceeding  to  fore<> 
close  a  mortgage  on  personal  property,  and  it  was  instituted  against  par- 
ties who  had  been  expelled  by  military  force  from  their  residence,  and  who 
were  forbidden  absolutely  by  the  order  which  expelled  them,  and  which 
was  addressed  to  them  by  name,  from  coming  back  again  within  the  lines 
of  the  miHtary  authority  which  oi^anized  the  court.  Inasmuch  as,  with- 
out their  consent,  and  against  their  will,  they  were  thus  driven  from  their 
houses,  and  forbidden  to  return,  by  the  arbitrary  though  probably  neces- 
sary act  of  the  military  power,  we  held  that  a  judicial  decree  by  which 
their  property  was  sold  during  the  continuance  in  force  of  this  onler  was 
void  as  to  them.  To  that  doctrine  we  adhere,  and  have  repeated  it  at  this 
term  in  the  case  of  Lasere  v.  Rochereau. 

But  this  court  has  never  decided,  nor  intentionally  given  expression  to 
the  idea  that  the  property  of  citizens  of  the  Rebel  States,  located  in  the 
Loyal  States,  was,  by  the  mere  existence  of  the  war,  exempted  from  jadi* 
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dal  process  for  debts  due  to  citizeiis  of  the  Loyal  States,  contracted  before 
the  war.  A  proposition  like  this,  which  gives  an  immunity  to  rebels 
ftgaiQst  the  government,  not  accorded  to  the  soldier  who  is  fighting  for 
that  gOYemment  in  the  very  locality  where  the  other  resides,  must  re- 
ceive the  gravest  consideration,  and  be  supported  by  unquesticmed  weight 
of  authority,  before  it  receives  our  assent.  Its  tendency  is  to  make  the 
very  debts  which  the  citizens  of  one  section  may  owe  to  another  an  in- 
daoement  to  revolution  and  insurrection ;  and  it  rewards  the  man  who  lifts 
his  hand  against  his  government  by  protection  to  his  property,  which  it 
would  not  otherwise  possess,  if  he  can  raise  his  efforts  to  tne  dignity  of  a 
dvil  war. 

The  case  of  Mc  Veigh  v.  The  United  State$,  11  Wallace,  259,  holds  that 
an  alien  enemy  may  be  sued,  though  he  may  not  have  the  right  to  brine 
suits  in  our  courts,  and  that  when  he  is  sued  he  has  a  right  to  appear  and 
defend  himself.  ^^  Whatever,"  says  the  court,  *^  may  be  the  extent  of  the 
disability  of  an  alien  enemy  to  sue  in  the  courts  of  the  hostile  country,  it 
is  clear  that  he  is  liable  to  be  sued,  and  this  carries  with  it  the  right  to 
use  all  the  means  and  appliances  of  defence.'' 

And  this  proposition  is  supported  by  the  authorities  there  cited,  as  well 
as  by  sound  reason.  If  such  be  the  rule  in  regard  to  alien  enemies  in  a 
war  between  independent  states,  it  should  be  quite  as  applicable,  if  not 
more  so,  between  citizens  of  the  same  government,  who  are  only  enemies 
m  a  qualified  sense  in  a  civil  war.  See,  also,  Maeteraon  v.  Howard^  of  the 
present  term.     [See  report  of  this  case  below.] 

We  are  of  the  opinion  that  the  sale  by  the  trustee,  in  the  case  under 
consideration,  was  a  lawful  aud  valid  sale,  and  that  complainant's  bill 
should  have  been  dismissed.  The  decree  of  the  circuit  court  is,  therefore, 
reversed,  with  directions  to  dismiss  the  bill. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

[OcTOBBB  Term,  1873.] 

JEPPICT  OF  WAR  UPON    THE    POWER  OP    THE    COURTS  OP  A  STATE    IN 

REBELLION. 

MASTERSON,  Assignee,  ^c.  v.  HO  WARD  et  al 

The  existence  of  war  closes  the  courts  of  each  belligerent  to  the  citizens  of  the  otker^ 
hift  does  not  prevent  the  citizens  of  one  belligerent  from  taking  proceedings  for  the 
protection  of  their  own  property^  in  their  oum  courts^  against  the  citizens  of  the 
other ^  whenever  the  latter  can  be  reached  by  process. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  Western 
District  of  Texas. 

Opinion  of  the  court  by 

Field,  J.  It  is  unnecessary  to  determine  whether  the  decree  against 
Maverick,  entered  in  January,  1861,  is  to  be  deemed  final  or  interlocutory. 


166  THE  AMERICAN  LAW  TIMES  REPORTS.  |  April,  1874. 

Vol.  L]  Mastbbiox  e.  Howabik  [No.  4* 

The  snbseqaent  decree  agaiiiBt  Hemdon,  entered  in  June,  1866,  is  in  fcnrm 
against  both  of  the  defendants.  The  court  below,  in  its  subsequent  pro- 
ceedings, treated  the  latter  as  the  one  which  finally  determined  the  rights 
of  the  parties  in  the  case,  and  from  that  decree  the  appeal  is  taken.  The 
default  of  both  Maverick  and  Hemdon,  in  not  answering  the  supplemental 
bill,  was  entered,  and  an  order  taking  the  bill  as  confessed  against  them 
was  made  as  early  as  October,  1860.  This  order  was,  in  January,  1861, 
confirmed  by  the  court,  and  made  final  as  to  the  defendant  Maverick,  but 
was  set  aside  on  terms  as  to  the  defendant  Hemdon ;  and  leave  was 
granted  him  to  file  his  answer  until  the  rule  day  in  March  following.  The 
answer  having  been  filed  by  him  without  complying,  as  contended,  with 
the  terms  prescribed,  his  default  was  entered  and  an  order  made  taking 
the  supplemental  bill  as  confessed  against  him.  In  June,  1866,  his  answer 
was  by  the  court  struck  from  the  files,  and  the  order  taking  the  supple- 
mental bill  as  confessed  was  confirmed  and  made  final.  The  joint  decree, 
which  is  die  subject  of  the  appeal,  was  entered  against  both  of  tlie  de- 
fendants. 

It  is  unnecessary  to  inquire  whether  the  court  erred  in  striking  Hem- 
don^s  answer  from  the  files,  as  his  assignee  makes  no  objection  to  the  rul- 
ing, or  die  decree  which  followed.  He  has  consented  tiirough  his  counsel 
to  the  dismissal  of  his  appeal.  The  question,  therefore,  for  our  consider- 
ation upcm  the  record  is,  whether  the  all^ations  of  the  supplemental  bill, 
and  of  the  original  bill  to  which  it  refei's,  are  suificuent  to  support  the 
decree  thus  entered  upon  the  default  of  the  defendants.  And  upon  this 
question  there  can  be  no  doubt. 

The  suit  was  brought  on  the  equity  side  of  the  court  to  quiet  the  title 
of  the  complainant  to  a  tract  of  land  situated  in  the  State  of  Texas,  and 
to  prevent  harassing  and  vexatious  litigation  from  a  multiplicity  of  suits. 
The  original  bill  allies,  in  substance,  that  the  complainant  is  in  posses- 
sion and  seised  in  fee  of  the  tract,  deriving  his  title  from  a  grant  issued 
by  the  government  of  Spain,  in  1766,  to  Indians  of  the  Mission  of  San 
Jos^,  in  Texas ;  that  the  defendants  have  made  locations  and  surveys  of 
large  parcels  of  the  tract  under  certificates  or  warrants  issued  by  the 
Republic  of  Texas,  by  virtue  of  which  they  assert  a  right  to  the  parcels 
thus  located  and  surveyed,  and  have  thereby  created  a  cloud  upon  the 
title  of  the  complainant,  and  disturbed  his  possession.  The  bill  prays 
that  the  surveys  and  locations,  and  patents  thereon,  if  any  have  been  ob- 
tained, may  be  determined  and  declared  void,  and  the  doud  impending 
over  the  title  of  die  complainant  be  thereby  removed  ;  or  that  tne  right 
of  the  complainant  being  established,  he  may  be  quieted  in  his  title  and 
possession,  and  all  obstruction  to  the  peaceable  enjoyment  of  his  property 
be  removed;  or  that  he  may  have  such  other  or  further  relief  as  the 
nature  of  the  case  may  require.  The  original  complainant  having  died,  a 
supplemental  bill,  in  the  nature  of  a  bill  of  revivor,  was  filed  and  prose- 
cuted in  the  name  of  his  heirs.  It  shows  a  change  of  parties  consequent 
upon  the  death  of  the  original  complainant,  and  the  death  of  several  of 
the  original  defendants;  and  brings  in  as  new  parties  the  heirs  of  one 
McMullin,  through  whom  the  complainant  traced  his  tide.  But  so  &r  as 
it  concerns  the  defendants,  Maverick  and  Hemdon,  who  are  alone  repre- 
sented by  the  appellants,  its  allegations  are  substantially  die  same  as 
diose  of  die  original  bill. 
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The  decree  of  the  court  entered  on  the  ^Oth  of  June,  1866,  responded 
Bubstantially  to  these  allegations.  It  adjudged  the  title  of  the  complain*' 
ants  to  the  tract  in  question  "  to  be  free  from  all  clouds  cast  thereon ''  by 
the  defendants,  Maverick  and  Herndon,  and  all  persons  claiming  under 
them,  and  that  ^^  all  patents,  locations,  and  surveys  obtained  or  owned  '* 
hy  them,  in  conflict  with  the  title  of  the  complainants,  which  vfas  decreed 
to  be  a  good  title,  were  null  and  void,  and  directed  the  defendants  to  can- 
cel and  remove  them.  The  clause  of  the  decree  directing  that  the  com- 
plainants have  and  recover  the  land  of  the  defendants  may  be  supported 
ander  the  general  prayer  of  the  bill,  if,  pending  the  suit,  the  defendants 
had  gone  into  possession  of  any  of  the  parcels  located  and  surveyed  by 
them,  and,  if  such  were  not  the  case,  the  clause  could  not  in  any  way 
prejudice  their  rights. 

But  the  counsel  of  the  appellant,  Maverick,  looking  outside  of  the 
record  to  the  condition  of  the  country  at  the  time  the  decree  was  ren- 
dered, takes  the  position  that  the  decree  is  null  and  void,  because  ren- 
dered by  the  court  before  the  proclamation  of  the  President  of  August 
20th,  1866,  announcing  the  close  of  the  war  in  Texas,  contending  that,  as 
the  complainants  were  citizens  of  California  and  Illinois,  and  the  defend- 
ants citizens  of  Texas,  it  was  a  decree  in  a  suit  between  public  enemies, 
and,  therefore,  void. 

If  it  were  true,  which  is  not  admitted,  that  the  parties  to  the  present 
suit  were  to  be  regarded  as  public  enemies  after  the  cessation  of  hostilities 
in  Texas,  and  the  restoration  of  the  authority  of  tJie  United  States,  under 
the  proclamation  of  the  President,  issued  in  August,  1866,  the  conclusion 
drawn  by  counsel  would  not  follow.  The  existence  of  war  does,  indeed, 
dose  the  courts  of  each  belligerent  to  the  citizen  of  the  other,  but  it  does 
not  prevent  the  citizens  of  one  belligerent  from  taking  proceedings  for  the 
protection  of  their  own  property  in  their  own  courts  against  the  citizens  of 
the  other,  whenever  the  latter  can  be  reached  by  process.  The  citizens  of 
California  and  Illinois  had  a  right  to  seek  the  courts  of  the  United  States 
in  Texas,  or  to  proceed  with  suits  commenced  therein  previous  to  the  war, 
to  protect  their  property  there  situated  from  seizure,  invasion,  or  disturb- 
ance by  citizens  of  that  State,  so  soon  as  those  courts  were  opened,  whether 
oflScial  proclamation  were  made  or  not  of  the  cessation  of  hostilities. 

In  the  case  of  The  Protector^  12  Wallace,  700,  it  was  held  that  the 
war  began  in  the  Gulf  States  at  the  date*  of  the  proclamation  of  intended 
blockade  of  their  port  by  the  President.  That  was  the  first  public  act  of 
the  executive  in  which  the  existence  of  the  war  was  officially  recc^nized, 
and  to  its  date  the  courts  look  to  ascertain  the  commencement  of  the  war. 
And,  80  far  as  the  operation  of  the  statutes  of  limitation  in  the  several 
states  is  concerned,  to  determine  the  period  which  must  be  deducted  for 
the  pendency  of  the  war  from  the  limitation  prescribed,  it  was  held  in  the 
same  case  that  the  war  continued  until  proclamation  was  in  like  manner 
offidaily  made  of  its  close.  This  is  the  extent  of  the  decisions  of  this 
court.    Brown  t.  HxoUb^  16  Wall.  184 ;  Adger  v.  Alstm^  lb.  660. 

It  is  well  known  that  before  such  official  proclamation  was  made,  courts 
of  the  United  States  were  held  in  the  several  states  which  had  been  en- 
gaged in  the  rebellion,  and  their  jurisdiction  to  hear  and  determine  the 
cases  brought  in  them,  as  well  b^ore  as  after  such  proclamation,  is  not 
open  to  controversy.  Judgment  affirmed. 
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bufbsimb  coubt  of  thb  unitbd  states. 

[January,  1874.] 
national  banking  ass0gl4ti0n8.  —  rate  of  intebb8t. 

TIFFANY  Y.  NATIONAL  BANK  OF  MISSOURI 

1.  The  thirtieth  section  of  the  act  of  Oongrese  of  June  3,  1864,  relative  to  national 
banking  aesodatione^  allowe  such  hanks  the  rate  of  interest  allowed  by  the  state  in 
which  they  are  situated^  to  natural  persons  generally ,  and  a  higher  rate^  if  state 
banks  of  issue  are  authorized  to  charge  a  higher  rate. 

2.  77ie  defendants,  a  national  banking  association^  being  allowed  to  take  nine  per 
cent,  interest^  under  authority  of  the  act  of  OongresSj  are  not  liable  for  any 
penalty. 

In  error  to  the  circuit  court  of  the  United  States  for  the  districts  of 
Missouri. 

Opinion  of  the  court  by 

Strong,  J.  In  an  action  like  the  present,  brought  to  reooyer  that 
which  is  substantially  a  statutory  penalty,  the  statute  must  receive  a  strict, 
that  is,  a  literal  construction.  The  defendant  is  not  to  be  subjected  to 
a  penalty  unless  the  words  of  the  statute  plainly  impose  it.  The  ques* 
tion  therefore  is,  whether  the  thirtieth  section  oi  the  act  of  Congress  of 
June  3, 1864,  relative  to  national  banking  associations,  clearly  prdbibits 
such  associations  in  the  State  of  Missouri  from  reserving  and  taking  a 
greater  rate  of  interest  than  eight  per  cent.,  the  rate  limited  by  the  laws 
of  that  State  to  be  charged  by  the  banks  of  issue  organisced  under  its  laws. 
It  is  only  in  case  a  greater  rate  of  interest  has  been  paid  than  the  national 
banking  associations  are  allowed  to  receive,  that  they  are  made  liable  to 
pay  twice  the  interest.  The  act  of  Congress  enacts  that  every  such  asso- 
ciation ^^  may  take,  receive,  reserve,  and  charge  on  any  loan  or  discount 
made,  or  upon  any  note,  bill  of  exdiange,  or  other  evidences  of  debt,  in- 
terest at  the  rate  allowed  by  the  laws  of  the  state  or  territory  where  the 
bank  is  located,  and  no  more ;  except  that  where,  by  the  laws  of  any 
state,  a  different  rate  is  limited  for  banks  of  its  issue,  organized  under 
state  laws,  the  rate  so  limited  shall  be  allowed  for  associations  organized 
in  any  such  state  under  the  act."  What,  then,  were  the  rates  of  interest 
allowed  in  Missouri  when  the  loans  were  made  by  the  defendants,  that 
are  claimed  to  have  been  usurious  ?  It  is  admitted  to  have  been  ten  per 
cent,  per  annum,  allowed  to  all  persons,  except  banks  of  issue  organized 
under  the  laws  of  the  State,  and  they  were  allowed  to  charge  and  receive 
only  eight  per  cent. 

The  claim  of  the  plaintiff  is,  that  the  general  provision  of  the  act  of 
Congress  that  national  banking  associations  may  charge  and  receive  inter- 
est at  the  rate  allowed  by  the  laws  of  the  state  where  they  are  located, 
has  no  application  to  the  case  of  these  defendants,  and  that  they  are  re- 
stricted to  the  rate  allowed  to  banks  of  issue  of  the  State,  that  is,  to  eight 
per  cent*     This,  we  think,  cannot  be  maintained.    The  act  of  Congress  is 
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an  enabling  statate,  not  a  restraining  one,  except  so  far  as  it  fixes  a  maxi- 
mum rate  in  all  cases  where  state  banks  of  issue  are  not  allowed  a  greater. 
There  are  three  provisions  in  section  thirty,  each  of  them  enabling.  If 
no  rate  of  interest  is  defined  by  state  laws,  seven  per  cent,  is  allowed  to 
be  charged.  If  there  is  a  rate  of  interest  fixed  by  state  laws  for  lenders 
generally,  the  banks  are  allowed  to  charge  that  rate,  but  no  more,  except 
that  if  state  banks  of  issue  are  allowed  to  reserve  more,  the  same  privi- 
lege is  allowed  to  national  banking  associations.  Such,  tre  think,  is  the 
fair  construction  of  the  act  of  Oonffress,  entirely  consistent  with  its  words 
and  with  its  spirit.  It  speaks  of  allowances  to  national  banks  and  limita- 
tions upon  state  banks,  but  it  does  not  declare  that  the  rate  limited  to 
state  banks  shall  be  the  maximum  rate  allowed  to  national  banks.  There 
can  be  no  question  that  if  the  banks  of  issue  of  Missouri  were  allowed  to 
demand  interest  at  a  higher  rate  than  ten  per  cent.,  national  banks  might 
do  likewise.  And  this  would  be  for  the  reason  that  they  would  then  come 
within  the  exception  made  by  the  statute ;  that  is,  the  exception  from  the 
operation  of  the  restrictive  words  ^^  no  more  "  than  the  general  rate  of  in- 
terest allowed  by  law.  But  if  it  was  intended  they  should  in  no  case 
charge  a  higher  rate  of  interest  than  state  banks  of  issue,  even  though 
the  general  rule  was  greater,  if  the  intention  was  to  restrict  rather  than  to 
enable,  tiie  obvious  mode  of  expressing  such  an  intention  was  to  add  the 
words  ^^  and  no  more,"  as  they  were  added  to  the  preceding  clause  of  the 
section.  The  absence  of  those  words,  or  words  equivalent,  is  significant. 
Coupled  with  the  general  spirit  of  the  act,  and  of  all  the  legislation  re- 
specting national  banks,  it  is  controlling.  It  cannot  be  doubted,  in  view 
of  the  purpose  of  Congress  in  providing  for  the  organization  of  national 
banking  associations,  that  it  was  intended  to  give  them  &  firm  footing  in 
the  different  states  where  they  might  be  located.  It  was  expected  tney 
woald  come  into  competition  with  state  banks,  and  it  was  intended  to 
give  them  at  least  equal  advantages  in  such  competition.  In  order  to 
accomplish  this,  they  were  empowered  to  reserve  interest  at  the  same 
rates,  whatever  those  rates  might  be,  which  were  allowed  to  similar  state 
insti^tions.  This  was  considered  indispensable  to  protect  them  against 
possible  unfriendly  state  legislation.  Obviously,  if  state  statutes  should 
allow  to  their  banks  of  issue  a  rate  of  interest  greater  than  the  ordi- 
nary rate  allowed  to  natural  persons,  national  banking  associations  could 
not  compete  with  them,  unless  allowed  the  same.  On  the  other  hand, 
if  such  associations  were  restricted  to  the  rates  allowed  by  the  statutes 
of  the  State  to  banks  which  might  be  authorized  by  the  state  laws,  un- 
friendly legislation  might  make  their  existence  in  the  State  impossible. 
A  rate  of  interest  might  be  prescribed  so  low  that  banking  coula  not  be 
carried  on,  except  at  a  certain  loss.  The  only  mode  of  guarding  against 
sach  contingencies  was  that  which,  we  think,  Conmress  adopted.  It  was 
to  allow  to  national  associations  the  rate  allowed  by  the  State  to  natural 
persons  generally,  and  a  higher  rate,  if  state  banks  of  issue  were  author- 
ized to  charge  a  higher  rate.  This  construction  accords  with  the  purpose 
of  Congress,  and  carries  it  out.  It  accords  with  the  spirit  of  all  the  l^s- 
lation  of  Congress.  Natipnal  banks  have  been  national  favorites.  Tney 
were  established  for  the  purpose,  in  part,  of  providing  a  currency  for  the 
whole  coimtry,  and  in  part  to  create  a  market  for  the  loans  of  the  general 
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government.  It  could  not  have  been  intended,  therefore,  to  expose  diem 
to  the  hazard  of  unfriendly  legislation  by  the  states,  or  to  lotinous  com* 
petition  with  state  banks.  On  the  contrary,  much  has  been  done  to  in- 
sure their  taking  the  place  of  state  banks.  The  latter  have  been  substan- 
tially taxed  out  of  existence.  A  duty  has  been  imposed  upon  their  issues 
so  large  as  to  manifest  a  purpose  to  compel  a  withdrawal  of  all  such  issues 
from  circulation.  In  harmony  with  this  policy  is  the  construction  we 
think  should  be  given  to  the  thirtieth  section  of  the  act  of  Congress  we 
have  been  considering.  It  gives  advantages  to  national  banks  over  their 
state  competitors.  It  allows  such  banks  to  charge  such  interest  as  state 
banks  may  charge,  and  more,  if  by  the  laws  of  the  State  mcnre  may  be 
charged  by  natural  persons. 

The  result  of  this  is  that  the  defendants,  in  receiving  nine  per  cent,  in- 
terest upon  the  loans  made  by  them,  have  not  transgressed  the  act  of  Con- 
gress, and  consequently  they  are  under  no  liability  to  the  plaintiff. 

The  judgment  u  affirmed. 


CIRCUIT    COURT   OF   THE  U.   S.  — SOUTHERN    DISTRICT   OP 

MISSISSIPPI. 

[November  Term,  1873.] 

mfb  insubancb.  —  representations  of  agent.  —  tendeb  op 

ovbbdde  pbemiuh. 

SARAH  L.  MORET  v.  NEW  YORK  LIFE  INS.  00. 

1.  Where  the  local  agent  of  a  life  insurance  company,  on  receiving  payment  of  the  first 
premium  due  on  a  policy,  represented  to  the  assured  that  the  company  was  in  the 
habit  of  giving  thirty  day^  notice  to  its  policy  holders  of  the  time  when  each  pre- 
mium fcUls  due,  and  promised  that  he  would  give  such  notice^  and  the  eusured 
died  two  days  after  the  second  premium  feU  due,  no  such  notice  having  been  given 
to  him,  and  the  proof  failed  to  show  that  the  agent  had  any  authority  to  make 
such  an  agreement,  it  was  held  that  the  hewtfidary  could  not  recover  on  the  policy. 

2.  Where  the  compan^s  receipt  for  the  premium  was  not  received  by  the  load  agent 
to  whom  it  was  to  he  paid^  until  two  days  after  the  death  of  the  insured^  it  was 
held,  under  the  circumstances  above  stated,  that  the  beneficiary  cotdd  not  recover 
on  the  policy;  otherwise  if  the  premium  had  been  tendered  before  it  fell  due. 

8»  Where  by  express  agreement,  or  by  the  course  of  business  between  the  parties,  it 
is  understood  that  payment  will  be  made  to  the  local  agent,  and  no  notice  hfxs 
been  given  in  sufficient  time  that  payment  shall  be  made  at  the  office  and  princi- 
pcd  place  of  business  stipulated  in  the  contract,  a  tender  of  payment  to  the  local 
agent,  whether  received  by  him  or  not,  will  excuse  the  pdicy  holder  and  prevent 
a  forfeiture. 

The  facts  are  stated  in  the  opinion. 

Hill,  J.     This  action  at  law  was  brought  in  the  circuit  court  of  Madi- 
son County,  and  removed  into  this  court,  to  recover  the  amount  of  a  polioj 
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of  insurance  iasued  by  the  defendant  on  the  first  day  of  April,  1871,  for 
the  sum  of  five  thousand  dollars,  payable  to  plaintiff  upon  the  death  of 
her  late  husband,  John  B.  Morey,  upon  the  payment  of  $197.90  then 
made,  and  the  same  amount  to  be  paid  thereafter  on  the  first  day  of  April 
of  each  year  during  the  continuance  of  said  policy,  with  the  usual  oondi** 
tion  annexed,  that  if  said  premium  should  not  Idhb  paid  on  or  before  the 
first  day  of  April  of  each  year,  the  policy  should  become  yoid,  and  all 
payments  theretofore  made  become  forfeited  to  defendant. 

The  plea  is  that  the  policy  became  yoid  under  this  stipulation  by  reason 
of  the  non-payment  of  the  premium  due  on  the  first  day  of  April,  1872  ; 
to  which  the  plaintiff  replies :  First,  that  when  said  John  B.  Morey  made 
application  for  said  policy  it  was  to  one  Morey,  a  local  asent  of  defend-* 
ant,  doing  business  for  defendant  in  the  city  of  Canton ;  that  at  the  time 
he  stated  to  said  agent  that  he  feared  he  would  forget  the  time  when 
the  premiums  would  become  payable  and  fail  to  make  them  in  proper 
time,  and  thereby  the  policy  would  become  forfeited  ;  that  the  said  agent 
stated,  as  an  inducement  to  said  John  B.  to  take  said  policy,  that  the  com- 
pany was  in  the  habit  of  giving  thirty  days*  previous  notice  of  the  time, 
and  that  he  would  give  the  notice  and  save  the  forfeiture ;  and,  secondly, 
that  it  was  understood  that  payment  would  be  made  to  the  local  agent  m 
Canton ;  that,  at  the  time  the  premium  fell  due,  the  agent  at  Canton  had 
not  been  furnished  with  the  printed  premium  receipts,  without  which  he 
was  not  authorized  to  receive  payment ;  that  the  failure  to  give  the  no- 
tice and  to  furnish  the  receipt  was  a  waiver  of  the  right  to  a  forfeiture 
of  the  policy. 

A  jury  being  waived,  the  questions  of  both  law  and  fact  are  submitted 
to  the  court. 

The  only  facts  shown  by  the  proof,  and  necessary  to  be  stated  for  the 
application  of  the  rules  of  law,  are  as  follows :  — 

Morey,  the  agent  of  the  defendant,  did  make  the  statements  to  John  B. 
Morey,  at  the  time  the  application  for  the  policy  was  made,  as  stated  in 
the  pleadings ;  the  advance  premium  was  paid  on  the  delivery  of  the 
policy ;  no  notice  of  the  time  the  premium  fell  due  was  given  ;  John  B. 
Morey  died  on  the  8d  day  of  April,  two  days  after  the  premium  fell  due, 
without  having  paid  or  tendered  the  same  to  any  one.  On  the  5th,  pay- 
ment of  the  premium  was  tendered  to  the  agent  at  Canton,  and  refused, 
for  the  reason  that  John  B.  Morey  had  died  on  the  3d. 

That  the  premium  receipt  was  not  forwarded  to  the  general  agents  at 
Vicksburg  until  the  4th,  and  not  forwarded  to  the  local  agent  until  the 
next  day. 

The  question  upon  the  pleadings  and  proof  is,  did  the  want  of  notice 
of  the  time  of  payment,  and  the  absence  of  the  receipt  in  the  hands  of 
the  local  agent,  excuse  the  payment  of  the  premium  upon  the  day  it  be- 
came due,  and  thereby  avoid  the  forfeiture  stipulated  in  the  contract  ? 

The  policy,  and  the  conditions  annexed  to  it,  constituted  the  contract, 
and  must  be  held  binding  on  both  parties  to  it,  unless  its  conditions  have 
been  waived  by  some  act  or  omission  of  the  party  against  whom  it  is 
flon^ht  to  be  enforced,  or  by  the  authorized  agent  of  such  party. 

The  proof  fails  to  show  that  the  agent,  Morey,  had  any  authority  to 

engage  that  notice  should  be  given  ;  indeed,  none  such  is  chtimed ;  but  it 
Vol.  I.  11 
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IB  claimed  that,  being  the  agent,  it  was  a  fraud  in  him  to  make  audi  a 
promise,  as  it  misled  the  assured,  and  induced  him  to  take  the  policy  which 
he  would  not  otherwise  have  done  ;  but  it  is  apparent  from  the  proof  Uiat 
he  did  not  make  the  promise  as  agent,  or  pretend  to  bind  the  defendant, 
but  only  made  it  as  a  friend  and  relative  of  John  B.  Morey ;  it  was  a 
mere  personal  promise,  for  the  fulfilment  of  which  be  could  only  look  to 
him  who  made  it ;  Morey,  the  agent  for  this  purpose,  was  more  the  agent 
for  the  assured  than  the  insurer;  so  that  upon  the  facts,  this  want  ci 
notice  cannot  avail  the  plaintiff. 

The  remaining  question  is,  did  the  failure  to  place  in  the  hands  of  the 
agent  at  Canton  the  premium  receipt  on  or  before  the  time  of  payment, 
waive  and  excuse  payment  on  that  day  ?  The  conditions  of  the  policy 
require  payment  at  defendant's  office  in  the  city  of  New  York,  unless  a 
different  place  is  stipulated  for  in  writing  between  the  parties,  or  to  an 
agent  having  for  delivery  a  printed  receipt,  signed  by  the  president  of  the 
company,  or  other  officer  mentioned. 

The  advance  payment  was  made  to  the  local  agent  in  Canton  upon  the 
delivery  of  the  policy.  The  fact  that  the  premium  receipt  for  the  second 
payment  was  forwarded  to  the  local  agent  in  Canton  shows  that  that  was 
the  place  where  payment  was  expected  to  be  made,  and  where  it  doubtless 
would  have  been  made  but  for  the  death  of  said  John  B.  Such  evidently 
being  the  understanding  between  the  parties,  I  am  satisfied  that  had  the 
tender  of  the  amount  due  been  made  to  the  local  agent  at  Canton  on  the 
day  and  within  the  time  stipulated,  the  forfeiture  claim  could  not  have 
been  maintained  ;  but,  unfortunately  for  the  plaintiff,  this  was  not  done. 
I  cannot  accept  the  position  as  correct,  that  nothing  can  avoid  the  forfeiture 
but  an  agreement  of  waiver  of  payment  made  by  the  principal  officers  of 
the  company  in  New  York,  or  by  actual  payment  or  tender  of  payment 
there,  or  to  a  local  or  other  agent  having  the  premium  receipt,  signed  as 
provided  for.  Where,  by  an  express  agreement  or  by  the  course  of  busi- 
ness between  the  parties,  it  is  understood  that  payment  will  be  made  to 
the  local  agent,  and  no  notice  has  been  given  in  sufficient  time  that  pay- 
ment shall  be  made  at  the  office  and  principal  place  of  business  stipulated 
in  the  contract,  a  tender  of  payment  to  the  local  agent,  whether  received 
by  him  or  not,  will  excuse  the  policy  holder  and  prevent  the  forfeiture. 
To  hold  otherwise  would  open  the  door  to  the  grossest  frauds  upon  the 
part  of  these  foreign  insurance  companies.  The  company,  when  its  cof- 
fers have  been  in  part  filled  with  the  hard  earnings  of  the  policy  holders, 
could  withhold  the  receipt  from  him  who  had  been  depriving  himself  and 
family  of  the  comforts,  if  not  the  necessaries  of  life  for  yeai*s,  to  provide, 
as  he  supposed,  something  for  his  helpless  family  when  he  shall  have 
been  laid  in  the  grave ;  and  when  he  comes,  perhaps,  on  the  last  mo- 
ment in  which  payment  can  be  made,  he  is  for  the  first  time  informed  that 
he  must  pay  in  New  York,  or  all  he  has  paid  will  be  forfeited  —  a  thing 
which  it  is  impossible  for  him  to  do,  and  which  would  be  gross  injustice. 
It  is  said,  -and  is  in  proof,  that  these  receipts  are  furnished  to  the  local 
agents  through  the  general  agency  for  the  state,  and  if  the  agents*  ac- 
counts at  the  principal  office  are  not  satisfactory,  the  receipts  are  with- 
held. The  answer  to  this  is,  tiiat  it  is  a  thing  about  which  the  policy 
holder  4s  not  presumed  to  know  anything ;  it  surely  cannot  be  held  that 
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he  is  respoDsible,  or  to  be  affected  by  dereliction  in  duty  of  the  company's 
agent,  over  whom  he  has  no  sort  of  control*  John  B.  Morey  is  not  pre- 
aamed  to  have  known  ol  the  absence  of  the  receipt,  and  its  absence  ooold 
have  had  no  influence  upon  his  unfortunate  neglect ;  and  however  much 
it  is  to  be  r^retted  that  the  widow  and  orphan  shall  be  deprived  of  the 
maintenance  and  support  a  kind  husband  and  father  intended  for  them, 
the  rales  of  law  must  be  applied  to  the  facts,  which  being  done,  neoes- 
Bsrily  results  in  favor  of  the  defendant.  Judgment  for  defendant. 


BUFBBICB  COURT  OF  ILLIMOIS. 

[Januaby,  1874.] 

malioions  pbosbcution. — pbobablb  cause.  —  legal  adviob. 

EUGENE  p.  PALMER  v.  MICHAEL  J.  RICHARDSON. 

1.  hi  urderfor  the  plaintiff  to  recover  in  an  action  for  malicioui  proeeeyHon^  the  bur* 
den  of  proof  ie  upon  him^  to  show  clearly  by  a  preponderance  of  evidence  that  the 
defendant  did  not  have  probable  cauee  to  institute  the  criminal  prosecution  against 
UoL  Good  faith  on  the  part  of  the  prosecutor  is  always  a  good  defence,  unless  it 
appear  that  lie  closed  his  eyes  to  facts  around  him  which  would  have  been  suffi- 
cient to  convince  a  reasonably  cautious  man  that  no  crime  in  fact  had  been  com- 
mitted by  the  person  about  to  be  prosecuted. 

2.  The  fact  that  the  defendant  before  instituting  a  prosecution  alleged  to  be  malicious 
and  without  probable  cause,  had  honestly  laid  all  the  facts  before  counsel  and  fol- 
lowed his  advice  J  is  pregnant  evidence  to  show  the  existence  of  probable  cause, 

Gbaio,  J.  This  was  an  action  on  the  case  brought  by  Michael  J. 
Richardson  against  Eugene  P.  Palmer,  in  the  circuit  court  of  Cook  County, 
to  recover  for  an  alleged  malicious  prosecution,  instituted  by  the  latter 
against  the  fonner.  The  cause  was  tried  by  » jury  and  a  verdict  rendered 
in  favor  of  the  plamtiff  for  $1,000.  A  motion  for  a  new  trial  was  made 
and  overruled,  and  judgment  entered  upon  the  verdict,  from  which  the 
defendant  appealed  to  this  court. 

A  reversal  of  the  judgment  is  asked  mainly  on  the  ground  that  the 
verdict  is  contrary  to  the  weight  of  the  evidence. 

It  seems  to  be  difficult  for  a  jury  to  comprehend  that  an  innocent  per- 
son may  be  arrested  for  a  criminal  offence,  and,  at  the  same  time,  the  law 
afford  no  redress  against  the  person  who  caused  the  arrest  and  prosecu- 
tion, and  yet  experience  teaches  us  this  is  not  an  uncommon  occurrence. 

While  it  is  a  great  hardship  that  an  innocent  person  should  be  prose- 
cated  for  a  criminal  offence,  yet  it  is  far  better  for  the  preservation  of 
peace,  order,  and  the  well-being  of  society,  that  this  should  occasionally 
occur,  than  that  the  citizen  should  be  deterred  from  instituting  criminal 
prosecutions  for  a  violation  of  the  lawjs  of  the  land. 

In  order  for  the  plaintiff  to  recover  in  this  case,  the  burden  of  proof  was 
upon  him  to  show  clearly,  by  a  preponderance  of  evidence,  that  the  de- 
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fendant  did  not  haye  probable  oanae  to.  institate  the  criminal  piosecution 
against  him.  Ross  et  al.  v.  InnU^  85  111.  487.  Good  ttiih  on  the  part  of 
the  proaeotttor  is  always  a  good  defence,  unless  it  appears  that  he  cIosibs 
his  eyes  to  facts  around  him,  which  are  sufficient  to  convince  a  reasonably 
cautious  man  that  no  crime  in  fact  had  been  committed  by  the  person 
about  to  be  prosecuted. 

Probable  cause  has  been  defined  by  this  court  to  be  a  reasonable  ground 
of  suspicion,  supported  by  circumstances  sufficiently  strong  in  themselves 
to  warrant  a  cautious  man  in  the  belief  that  the  person  accused  is  guilty 
of  the  offence  charged.  Rickey  v.  McBean^  17  111.  66  ;  J(u:k9  v.  atimp- 
9on^  13  111.  701 ;  Boss  et  cU.  v.  Innis^  35  HI.  505  ;  Collins  et  al.  v.  Hayte^ 
50  111.  353. 

The  main  question  for  consideration  in  this  case  then  is.  Did  the  plain- 
tiff, by  his  proof,  tested  by  the  correct  rules  of  law  that  govern  this  class 
of  cases,  make  a  case  which  justified  the  jury  in  rendering  the  verdict  they 

Upon  a  careful  examination  of  the  facts  in  this  case,  as  shown  by  the 
record,  we  have  arrived  at  the  conclusion  that  the  verdict  is  manifestly 
contrary  to  the  weight  of  the  evidence,  and  that  the  jury  did  not  compre- 
hend the  law  as  applicable  to  the  evidence  in  the  case.  The  prosecution 
instituted  by  the  defendant.  Palmer,  which  the  jury  found  to  be  malicious 
and  without  probable  cause,  so  far  as  it  is  material  to  state  them,  grew  out 
of  these  facts :  About  4  o'clock  on  the  morning  of  the  fire  in  Chicago, 
October  9,  1871,  the  plaintiff  and  one  Carragher,  with  a  horse  and  wagon, 
went  to  the  store  of  Hotchkin,  Palmer  &  Co.,  which  was  about  to  be 
burned,  and  loaded  their  wagon  with  valuable  goods,  worth  from  $1,500 
to  $2,000,  and  started  to  the  place  of  business  of  plaintiff.  As  the  wagon 
sorted,  Palmer's  attention  was  called  to  it  by  his  clerk,  and  he  followed 
and  got  upon  the  wagon ;  the  three  men  had  not  proceeded  far  when  a 
controversy  arose  between  Palmer  and  Richardson  in  r^ard  to  where  the 
goods  should  be  taken  and  the  amount  of  compensation  Richardson  should 
receive  for  hauling  the  goods ;  angry  words  were  exchanged,  and  the  con- 
test was  excited.  Palmer  finally  called  upon  a  man  who  was  passing  for 
assistance.  After  this,  Richardson  took  the  goods  to  a  place  oi  safety 
where  Palmer  wanted  them  taken  ;  the  goods  were  unloaded ;  Richardson 
kept  back  a  piece  of  beaver-doth  as  pay  for  hauling,  which  he  insisted 
Palmer  agreed  he  should  have.  Palmer  refused  to  let  him  have  this,  and 
the  evidence  of  Palmer  and  Carragher  shows  that  Richardson  took  off  this 
piece  of  goods  by  force. 

The  evidence  shows  that  about  the  time  these  goods  were  loaded  in  the 
wagon  by  Richardson  and  Carragher,  several  lots  were  stolen  as  they  were 
carried  out  of  the  store  and  piled  up ;  that  Palmer  was  not  acquainted 
with  Richardson. 

Palmer  and  his  clerk  teistify  that  Richardson  had  no  authority  to  load 
his  wagon  with  goods.  Ludlow,  the  clerk,  swears  that  he  had  entire 
charge  of  taking  care  of  and  saving  the  goods,  and  that  he  gave  no  author- 
ity to  Richardson  to  take  or  haul  goods ;  that  he  had  no  knowledge  of 
Richardson  until  about  the  time  the  wagon  started  to  drive  off  with  the 
load ;  he  saw  it  and  directed  Palmer's  attention  to  the  wagon,  and  as  it 
moved  off  Palmer  got  upon  it.    That  plaintiff  and  Carragher  attempt^ 
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to  haul  off  this  load  of  goods  in  defiance  of  Palmer,  is  sworn  to  by  Palmer, 
and  he  seems  to  be  corroborated  by  this  fact.  He  testifies  that  on  the 
road  he  had  difficulty  with  Richardson  and  called  for  assistance,  and  a 
man  passing  by  interfered.  Richardson  and  Carragher  in  their  evidence, 
both  testify  that  Palmer  did  call  for  assistance. 

There  is  another  very  suspicious  fact  in  the  case.  Palmer  testifies  that 
after  the  goods  were  unloaded  and  the  two  men  got  in  the  wagon  to  start 
off,  he  discovered  several  shawls  under  the  cushion  that  the  men  were  sit- 
ting upon,  and  that  he  got  in  the  wagon  and  forced  them  off  the  seat,  and 
got  the  shawls.  Plaintiff  and  Carragher,  in  their  evidence,  concede  the 
fact,  bat  undertake  to  explain  that  they  did  not  know  the  shawls  were 
there. 

These  are  the  leading  facts  in  the  case,  and  upon  them,  some  days  after 
Richardson  took  the  piece  of  beaver-cloth,  Palmer  had  him  arrested  for 
stealing  it. 

When  these  facts  are  taken  in  connection  with  the  further  fact  tha^ 
Richardson  was  an  entire  stranger  to  Palmer,  and  that  during  this  fire 
larceny  was  of  common  occurrence ;  that  excitement  ran  high,  and  that 
law  and  order  were,  to  a  great  extent,  set  at  nought,  can  it  be  said  that 
Palmer,  in  causing  the  arrest  of  the  plaintiff,  acted  without  probable  cause 
and  widi  malice  ?  We  do  not  think  the  evidence  justifies  that  conclusion. 
There  is  another  fact  in  the  case  that  tends  to  show  that  Palmer  acted  in 
good  faith  and  without  malice.  Before  he  commenced  the  criminal  prose^ 
cation,  he  took  legal  counsel  of  Mr.  Swezey,  an.attomey-at-law  in  Chicago, 
who  had  been  in  the  habit  of  doing  business  for  him.  Mr.  Swezey  testi*- 
fies  that  Palmer  gave  him  a  full  statement  of  the  facts  in  the  case ;  that  in 
statmg  the  facts  he  gave  them  as  fully  and  fairly  as  he  did  in  his  evidence 
on  the  stand ;  and  that,  upon  hearincp  the  facts  stated,  he  advised  Palmer 
that  there  was  sufficient  ground  for  me  arrest.  It  is  a  clear  proposition  of 
law,  that  if  Palmer  laid  all  the  facts  before  his  attorney  with  an  honest 
Tiew  to  learn  if  they  would  warrant  a  criminal  prosecution,  and  was  ad- 
Tiaed  they  would,  such  will  go  far  to  show  probable  cause. 

In  view  of  all  the  facts  we  are  satisfied  that  justice  demands  that  thia 
cause  should  be  submitted  to  another  jury. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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SUPREME  COUBT  OP  PENNSYLVANIA, 

[January,  1874.] 

contributoby  negligence.  —  care  reqt7ired  on  the  part  of  a 

child  who  has  been  injured. 

CRISST  V.   HESTONVILLE,   MANTUA,   AND  FAIRMOUNT    PAS- 
SENGER RAIL  WA  T  COMPANY. 

Where  negligence  %$  concurrent,,  a  child  wiU  not  be  held  to  the  exerciee  of  the  tame 

degree  of  care  and  diecretion  at  an  adult, 

Mercur,  J.  The  first  assignment  of  error  is  not  according  to  the  rules. 
All  the  other  assignments  are  to  the  charge  of  the  court,  and  will  be  con- 
ridered  together.  As  a  general  rule  a  question  of  negligence  must  be  sub- 
mitted to  the  jury.  It  should  be  where  there  is  any  substantial  doubt  as  to 
the  facts,  or  to  the  inferences  to  be  drawn  from  them.  Penntylvania  JR.  R. 
Co.  V.  Bamett^  9  P.  F.  Smith,  269  ;  Johnton  v.  Bruner,  11  P.  F.  Smith,  68. 

There  is  no  absolute  rule  as  to  what  constitutes  negligence.  It  is  de- 
pendent upon  the  particular  circumstances  of  the  case.  Where  the  nieas- 
lue  of  duty  is  not  unvarying ;  where  a  higher  degree  of  care  is  demanded 
under  some  circumstances  than  under  others ;  where  both  the  duty  and  the 
extent  of  the  performance  are  to  be  ascertained  as  facts,  a  jury  alone  can 
determine  what  is  negligence,  and  whether  it  has  been  proven.  Me  Cully 
V.  Clarke  et  al.  4  Wr.  406 ;  Penntylvania  Canal  Co.  v.  Bently^  16  P.  F. 
Smith,  80.  Where  the  measure  of  duty  is  ordinary  and  reasonable  care, 
it  is  always  a  question  for  the  jury.  Wettchester  ^  Philadelphia  R.  R. 
Co.  V.  mcElwee^  17  P.  F.  Smith,  811.  Where  negligence  \r  concurrent, 
a  <sfaild  will  not  be  held  to  the  exercise  of  the  same  degree  of  care  and  dis- 
cretion as  an  adult.  Ranch  v.  Lloyd  et  al.  7  Casey,  868  ;  Penntylvania 
R.  R.  Co.  V.  Kelly,  lb.  872  ;  Smith  v.  O'Connor,  12  Wright,  218  ;  Oakland 
Railway  Co.  v.  Fielding,  lb.  820  ;  G-lattey  v.  H.,  M.  ^  F.  Pattenger  R. 
R.  Co.  7  P.  F.  Smith,  172 ;  Kay  v.  Penntylvania  R.  R.  Co.  16  P.  F. 
Smith,  269. 

Now  let  us  apply  the  law  to  the  facts  in  this  case.  The  plaintiff  was  a 
cbild  of  die  age  of  thirteen  years.  He  and  his  companion,  a  boy  of  the 
same  age,  signalled  the  driver,  as  the  defendant's  car  crossed  Thirteenth 
Street.  The  car  was  slackened  to  receive  them ;  they  stood  there  by  the  side 
of  the  driver  all  the  way  out  to  Forty-first  Street  and  Lancaster  Avenue. 
No  objection  was  made  by  either  the  driver  or  conductor  to  their  riding 
iliere ;  neither  of  them  requested  the  plaintiff  to  step  inside  of  the  car ; 
the  conductor  came  to  him  and  collected  his  fare;  at  Forty-first  Street 
and  Lancaster  Avenue,  the  plaintiff  said  to  his  companion  in  a  voice  suf- 
ficiently loud  for  the  driver  to  hear,  "  I  am  going  to  get  off  here."  The 
speed  of  the  car  was  thereupon  slackened ;  the  plaintiff  took  hold  of  the 
dasher  with  one  hand,  and  the  iron  on  the  car  with  the  other,  and  stepped 
off ;  the  car  continued  in  motion  ;  the  plaintiff's  foot  slipped  ;  he  retained 
his  hold  to  save  himself ;  he  was  dragged  two  or  three  yards,  and  until 
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the  front  wheel  ran  over  his  foot,  causing  the  injury  of  which  he  com* 
plf^na.     There  was  a  crossing  in  the  street  where  he  desired  to  get  off. 

In  view  of  the  plaintiff's  age,  we  think  this  evidence  should  have  been 
sabmitted  to  the  jury;  the  jury  should  have  determined  whether  the 
plaintiff  had  been  guilty  of  negligence ;  he  should  be  held  to  the  exercise 
of  that  degree  of  care  and  discretion  ordinarily  to  be  expected  of  a  child 
of  hiB  age,  neither  more  or  less.  Smith  v.  0*  Conner^  supra.  So  in  regard 
to  the  defendant's  allied  negligence.  The  fact  that  the  plaintiff  was 
soffered  to  stand  upon  and  get  off  from  the  front  platform,  and  whether  the 
defendant  exercised  proper  care  under  all  the  circumstances,  in  not  sooner 
stopping  the  car,  should  nave  been  submitted  to  the  jury.  It  is  the  duty  of 
a  railway  company  to  cause  its  cars  to  come  to  a  full  stop,  to  permit  a  pa»- 
s^iger  to  get  off.  Whether  the  defendant  properly  discharged  his  duty 
with  a  due  regard  to  the  zm  of  the  plaintiff,  and  of  notice  of  plaintiff  s 
desire  to  leave  the  car,  should  have  been  left  to  the  jury.  We  think  tha 
learned  judge  erred  in  directing  that  the  verdict  should  be  for  the  defen- 
dant.    The  errors  are  sustained. 

Judgment  reversed,  and  a  venire  faeia»  de  novo  awarded. 


DISTBICT  COUBT  OF  THB  U.  8.— DI8TBI0T  OF  OALIFORNIA. 

[January,  1874.] 

married  women  may  be  adjt7doed  bankrupt. 

IN  RE  JULIA  LYONS. 

hi  a  stale  whose  statute  law  makes  a  married  woman  Umng  apart  from  her  husband 
liable  to  be  sued  as  ifsolsj  she  majf  be  adjudged  bankrupt* 

W,  H,  Fifieldy  for  petitioning  creditors. 

Wdting  ^  Najpthaly^  for  respondent. 

Hoffman,  District  Judge.  The  question  raised  by  the  demurrer  in 
this  case  is,  whether  the  respondent,  being  a  married  woman,  is  liable  on 
a  contract  to  pay  rent,  and,  if  she  has  committed  an  act  of  bankruptcy, 
can  be  adjudged  bankrupt.  It  appears  that  the  husband  of  the  respon- 
dent has  long  since  renounced  and  abandoned  all  his  marital  rights  and 
duties.  For  twelve  years  Mrs.  Lyons  has  lived  separate  and  apart  from 
him,  supporting  herself  and  her  minor  children  by  her  own  exertions.  In 
the  course  of  her  business  as  keeper  of  a  lodffing-house,  she  has  contracted 
an  indebtedness  for  rent,  and  being  so  indebted,  and  in  contemplation  of 
bankruptcy  and  insolv^icy,  has  made,  as  \a  alleged,  an  assignment  of  her 
property  in  fraud  of  the  bankrupt  act. 

It  is  urged  by  the  respondent's  counsel  that  the  contract  of  a  married 
woman  for  the  payment  of  money  is  void,  and  that  the  petitioning  creditor 
has  no  debt  which  the  court  can  recc^nize.  On  this  point  numerous  au- 
thorities are  cited ;  but  as  they,  for  the  most  part,  are  decisions  undet  the 
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act  of  April  17,  I860,  and  the  amended  act  of  May  12, 1862,  no  eramina- 
Hon  of  mem  is  necessary.     The  decision  of  the  question  before  ns  turns 

.  upon  the  force  and  effect  to  be  giyen  to  the  act  of  March  9, 1870.  Laws 

,  of  1870,  p.  226. 

The  first  three  sections  of  that  act  are  as  follows  Section  1.  *^  The 
earnings  of  the  wife  shall  not  be  liable  for  the  debts  of  the  husband." 

,  Section  2.  ^'  The  earnings  and  accumulations  of  the  wife  and  her  minor 

.  children  living  with  her,  or  being  in  her  custody,  while  the  wife  is  living 
separate  and  apart  from  her  husband,  shall  be  the  separate  property  of  the 
wife."  Section  8.  ^^  The  wife,  while  living  separate  and  apart  from  her 
husband,  shall  have  the  sole  and  exclusive  control  of  her  separate  property, 

.and  may  sue  and  be  sued  without  joining  her  husband,  ana  may  avau  her- 

.'self  erf,  and  be  subject  to,  all  l^al  process  in  all  actions,  including  actions 

.cpnceniing  her  real  estate."  The  fourth  section  prescribes  the  mode  in 
which  she  may  convey  her  real  estate. 

The  object  of  these  enactments  is  apparent.  It  was  to  secure  to  the 
wife,  when  abandoned  by  her  husband,  the  fruits  of  her  own  industry,  and 
to  enable  her  to  support  herself  and  her  children  out  of  her  earnings  and 
accumulations,  free  from  his  interference  or  molestation.  For  this  pur- 
pose her  earnings  and  accumulations,  which  at  common  law  belonged  to 
her  husband,  are  declared  her  separate  property,  and  her  rights  in  respect 
of  such  property  are  carefully  defined.  She  is  to  have  the  sole  and  exclu- 
sive control  of  it ;  she  may  separately  sue  or  be  sued,  and  may  avail  her- 
self of  and  be  subject  to  aU  legal  process  in  all  actions.  That  the  principal 
intention  of  the  legislature  was  to  protect  deserted  wives  in  their  just 
rights,  and  not  to  impose  upon  them  additional  liabilities,  is  admitted. 
For  this  purpose  they  were  placed  in  the  position  of  quasi  femes  sole^  and 
were  granted  ail  the  powers  necessary  to  enable  them  to  earn  their  own 
livelihood,  and  to  retain  and  enjoy  the  fruits  of  their  industry.  Bat  to 
accomplish  this  object,  it  was  evidently  necessary  to  create  new  liabilities 
as  well  as  to  confer  new  rights.  The  ability  to  sue  for  moneys  earned  by 
or  due  to  her  was  clearly  indispensable  to  enable  the  wife  to  attain  the  ob- 
ject contemplated  by  the  law. 

Justice  and  reason,  and  even  her  own  interests,  demanded  that  she 
should  herself  be  liable  for  all  debts  contracted  by  her.  For  without  sach 
liabiUty  how  could  she  obtain  the  credits  usuauy  necessary  in  the  con- 
duct of  any  business ;  and  what  could  be  said  of  the  morality  of  a  law 

'  which'  should  announce  to  a  woman  that  for  all  debts  and  demands  due 
her  she  shall  have  the  right  to  sue  and  enforce  payment,  but  as  to  debts 

.  due  by  her  she  may  plead  her  coverture  as  a  conclusive  bar  to  the  ac- 
tion ? 

The  separate  property  of  a  married  woman  has,  on  general  principlea  of 
equity,  been  held  liable  for  debts  contracted  in  respect  to  it  or  in  and 

..about  its  management  and  improvement.  The  act  of  1870  created  a  new 
species  of  separate  property  in  the  earnings  and  accumulations  of  the  wife 
while  separated  from  her  husband. 

The  equitable  principles  already  adopted  by  the  courts,  and  usuall\r  en- 
forced' by  statute,  required  this  new  species  of  separate  property  should  be 
liable^r  debts  incurred  in  its  creation  or  management,  and  in  the  course 
of  th^^lmsiness,  the  proceeds  of  which  the  statute  enables  the  wife  exclu* 
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nvely  to  enjoy.  Further  discossion,  however,  is  needless,  as  the  language 
of  the  act  is  too  explicit  to  be  mistaken.  It  enacts  that  the  wife  separated 
from  the  husband  ^^  may  sue  and  be  9uedy  and  that  %he  shall  be  subject  to 
all  legal  process  in  all  aetions.''  This  language  is  obviously  inconsistent 
with  any  exemption  from  liability  to  suit  for  a  just  debt  on  the  pretext 
that,  bemg  a  married  woman,  her  contracts  for  the  payment  of  money  are 
Yoid. 

The  respondent  being  thus  found  to  have  incurred  a  yalid  indebtedness 
and  a  liability  to  be  sued  therefor  as  if  a  feme  sole^  she  may,  if  she  has 
committed  an  act  of  bankruptcy,  be  adjudged  a  bankrupt.  Hilliard  on 
Bankruptcy,  p.  49;  Avery  &  Hobbs  on  Bankruptcy,  pp.  88-4;  In  re 
KMcead,  7  N.  B.  R.  p.  489. 

The  demurrer  is  oyerruled  and  the  respondent  allowed  ten  days  to 
answer  the  petition. 


SUPREME  COURT  OP  PENNSYLVANIA. 

•  [Febbuary,  1874.] 
begugencb  a  question  of  fact. — contbibutoey  negliogncb  of 

CHILD. 

THE  PHILADELPHIA  AND  READING  R.  R.  CO.  v.  LONG. 

Whether  the  engineer  of  a  railroad  runs  His  engine  at  a  proper  rate  of  speedy  and 
keeps  a  proper  lookout,  the  facts  being  in  dispute,  is  a  question  for  the  jury, 

A  mother  teho  takes  reasonable  care,  under  the  circumstances,  of  an  infant  child,  is 
not  guiUg  of  negligence. 

Opinion  delivered  by 

Aqnew,  C.  J.  This  case  has  been  argued  by  the  eminent  counsel  of 
the  railroad  company  as  if  the  facts  were  fixed  with  the  certainty  of  a 
special  verdict.  If  we  assume  that  the  child,  Rosanna  Long,  suddenly 
appeared  upon  the  track,  five  or  six  feet  ahead  of  the  locomotive  on  the 
left  hand  side  ;  that  the  engineer  was  in  his  proper  place  on  the  right  side 
of  the  engine  cab,  looking  out  constantly,  but  his  vision,  for  several  feet 
in  front  of  the  cow-catcher,  was  obstructed  by  the  boiler  and  carriage  <A. 
the  engine ;  and  that  the  fireman  was  at  his  post  ringing  the  bell,  and  un- 
able to  keep  a  lookout  on  the  left  hand  side  of  the  engine  ;  we  might  con- 
dude  that  the  death  of  the  child  was  an  accident  not  within  the  power  of 
the  engineer  to  avoid,  and  that  the  court  might  have  given  a  binding  in* 
rtrnction  to  the  jury.  Then,  indeed,  the  rate  of  speed  would  be  imma- 
terial, for,  upon  such  a  sudden  appearance  of  the  child  on  the  track,  no 
late  of  speed,  no  matter  how  slow,  could  have  saved  it.  But  it  was  be- 
cause these  &ct8  were  not  so  fixed  and  certain,  that  the  question  of  negli* 
gence  must  necessarily  go  to  the  jury,  to  ascertain  eicactly  how  they  were ; 
and  for  the  same  reason  the  rate  of  speed  became  an  element  properly  be* 
longing  to  the  case.     Only  two  witnesses  saw  the  acddent  happen.    One 
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of  tbem,  S.  A.  Moore,  coming  oot  of  an  alley  into  Cotton  Street,  idiioh 
crosses  Cresson  Street  and  the  railroad  track  at  right  angles,  saw  the 
child  and  the  locomotive  at  the  same  instant,  at  the  crossing.  To  him  the 
sight  and  the  accident  were  simultaneous,  so  that  his  testimony  gives  us 
no  information  of  the  previous  position  of  the  child  while  the  train  was 
moving  up  Cresson  from  Gay  Street  to  Cotton.  The  other  witness,  Ben* 
jamin  Levering,  saw  more.  He  crossed  Cresson  at  Cotton  Street ;  saw 
the  engine  coming.  Saw  it  when  it  left  the  depot  at  Gay  Street.  The 
child  was  then  on  the  upper  side  of  the  road ;  after  crossing,  he  himself 
turned  up  Cresson  Street,  and  in  doing  this  turned  his  back  upon  the  child ; 
for  he  says,  ^^  Just  as  I  turned  round  the  child  went  on  the  track,  and  the 
cow-catcher  struck  her,  the  train  then  going  over  eight  miles  an  hoar.'* 
In  his  cross-examination  he  says,  when  he  got  opposite  to  the  store  at  the 
upper  comer  of  Cotton  Street,  the  child  was  tnen  on  the  side  of  Mr. 
Long's  house,  and  when  h^  got  over,  the  child  was  between  the  tracks. 
Thus  it  is  very  evident  the  testimony  of  this,  the  only  witness  who  saw 
the  child  before  the  train  reached  Cotton  Street,  left  it  an  open  question 
of  fact  where  the  child  was,  and  whether  she  was  not  visible  to  the  en- 
gineer had  he  kept  a  constant  lookout  while  the  train  was  moving  up 
Cresson  Street,  before  it  reached  Cotton  Street,  and  whether  a  slower 
rate  of  speed  would  not  have  enabled  the  engineer  to  discover  the  child, 
as  well  as  to  reverse  his  engine  before  it  came  upon  her.  Two  of  the  wit- 
nesses testify  the  speed  to  have  been  not  less  than  eight  miles  an  hour, 
and  Levering  gives  as  a  reason  for  his  belief,  that  he  had  lived  there  all 
his  lifetime,  and  of  course  was  in  the  habit  of  judging  of  the  speed. 
Thus  it  is  evident  that  the  position  of  the  child  while  the  train  was  mov- 
ing up  Cresson  Street,  the  lookout  of  the  engineer,  the  place  of  the  fire- 
man, the  rate  of  speed,  and  all  the  circumstances,  were  matters  entering 
into  the  question  of  negligence,  taken  into  connection,  also,  with  the  all- 
important  fact  that  Manayunk  is  a  closely  built,  populous  town,  Cresson 
Street  a  public  thoroughfare,  not  of  great  width,  where  many  persons  of 
all  ages,  sexes,  and  conditions  are  constantly  passing  and  repassing,  and 
crossing  the  tracks  ot  the  railroad  rightfully.  It  was,  therefore,  clearly 
the  province  of  the  jury  to  ascertidn  from  the  evidence  the  true  position 
of  the  child  while  the  train  was  moving  up  Cresson  Street,  when  and  how 
far  the  engineer  ought  to  have  seen  the  child  in  advance  of  the  locomotire, 
and  whether  he  was  keeping  a  due  lookout,  and  a  properly  regulated  rate 
of  speed,  in  traversing  a  populous  street.  It  was  in  view  of  this  duty  of 
the  jury,  the  instructions  of  the  judge,  contained  in  the  first  three  as- 
signments of  error,  were  apposite  and  correct.  We  diwigree  emphatically 
to  the  position  taken  by  the  learned  counsel  of  the  railroad  company  that 
the  rate  of  speed  at  the  time  was  not  material,  and  that  seven  or  eight 
miles  an  hour  is  a  rate  of  speed  compatible  with  safety  in  passing  through 
the  streets  of  a  populous  town.  While  it  is  true  that  trains  must  be  run 
at  a  high  rate  of  speed  to  reach  their  greatest  utility,  populous  towns  and 
cities  must  be  exceptions,  when  the  speed  must  be  moderated  in  Tiew  of 
the  danger  to  life,  limb,  and  property.  Where  the  people  and  the  trains 
have  a  common  right  to  be,  and  to  have  a  joint  use  of  the  highway,  the 
rights  of  each  must  be  regarded.  These  remarks  dispose  of  the  first  three 
assignments  of  error. 
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There  can  be  no  just  complaint  against  that  part  of  the  charge  recited 
in  the  fourth  assignment.    It  does  not  contradict  the  answer  to  the  de- 
fendant's fourth  point.     The  learned  judge  affirmed  all  his  points,  includ- 
ing the  fourth,  stating  that  it  is  negligence  and  would  prevent  a  recovery 
for  parents  to  suffer  an  infant  less  than  two  years  and  two  months  old  to 
wander  upon  a  railroad  track  when  trains  are  constantly  passing.   In  that 
part  of  the  chai^  recited  in  the  fourth  assignment,  the  judge  said,  ^^  That 
the  fact  that  the  child  is  found  in  the  street  affords  a  strong  presumption 
of  negligence  on  the  part  of  the  plaintiffs.     You  will,  therefore,  consider 
whether  the  mother  took  reasonable  eare  of  the  child  ;  if  she  did  not,  it 
was  n^Iigence.'*    To  suffer  a  child  to  wander  on  the  street  has  the  sense 
of  permit.     If  such  permission  or  sufferance  exist  it  is  negligence.    This 
is  the  assertion  of  a  principle.    But  whether  the  mother  did  suffer  the 
child  to  wander  is  a  matter  of  fact,  and  is  the  subject  of  evidence,  and 
this  must  depend  upon  the  care  she  took  of  her  child.    Such  care  must  be 
reasonable  care  dependent  on  the  circumstances.     This  is  a  fact  for  the 
jury.     If  she  did  not  exercise  this  care  she  was  negligent.    What  more 
than  this  can  be  demanded  of  her  ?    When  a  railroad  runs  through  a  pop- 
nlous  city,  has  the  company  a  right  to  exact  a  harder  measure,  and  are  we 
to  say,  as  a  matter  of  law,  that  the  citizens  are  to  be  imprisoned  in  their 
houses,  or  their  children  caged  like  birds,  otherwise  it  is  negligence  ?     Is 
it  negligence  for  the  poor  who  congregate  these  crowded  streets,  unless, 
even  in  the  summer's  heat,  they  live  shut  up  in  the  noisome  vapors  of 
their  closed  tenements,  without  a  breath  of  healthy  air  ?    In  this  the  life 
they  must  lead  or  be  adjudged  to  be  negligent  ?    This  mother  gave  her 
child  a  piece  of  bread,  to  satisfy  it,  closed  the  kitchen  door  to  keep  it  in, 
and  went  to  the  next  room  to  scrub  the  oil  cloth  on  the  floor,  and  before 
her  labor  was  finished,  and  in  less  than  five  minutes,  the  mangled  body  of 
her  little  one  was  brought  in  and  laid  before  her.     We  have  no  reason  to 
believe  that  her  love  for  her  child  was  less  than  that  of  the  more  favored 
of  her  sex,  having  servants  at  their-  beck.     Because  the  child  managed  to 
lift  the  latch  and  momentarily  disappeared,  are  we  to  say  this  was  negli- 
gence per  «e,  and  that  she  suffered  her  child  to  wander  into  the  street? 
What  sort  of  justice  is  that  which  tells  the  mother  s^nizing  over  her 
dying  child,  *^  Your  negligence  c^iused  this.     You  suffered  your  child  to 
run  into  the  jaws  of  death.    We  cannot  perceive  any  fault  in  the  railroad 
company.     A  speed  of  eight  miles  an  hour  along  this  populous  thorough- 
fare was  all  right.*'    We  can  indorse  no  such  cruel  doctrine  ;  but  we  must 
say,  as  was  said  in  Kay  v.  Itailroad  Company^  the  doctrine  which  imputes 
negligence  to  a  parent  in  such  a  case  is  repulsive  to  our  natural  instmots, 
and  repugnant  to  the  condition  of  that  class  of  persons  who  have  to  main- 
tain life  by  daily  toil.     15  P.  F.  Smith,  276.    The  judgment  is  affirmed. 
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BUFBEME  COUBT  OF  PENNSYLVANIA. 

[February,  1874.] 

bight  of  fishino.  —  right  of  navigation. 

OOBB  V.  BENNETT  ei  aL 

The  right  ofjUhing  in  a  river  is  subordinate  to  thai  of  navigotionj  hut  this  does  not 
excuse  the  master  of  a  vessel  from  running  into  asid  damaging  a  net  of  a  fsher' 
man^  where  he  could  change  the  course  of  the  vessel  without  prejudice  to  the  rea- 
sonable prosecution  of  his  voyage,  and  Aus  avoid  the  neL 

• 

Error  to  the  district  coart  of  Philadelphia. 

Opinion  delivered  February  24,  1874,  by 

Agnew,  C.  J.  We  discover  no  error  in  the  portions  of  the  chai^  as- 
simied  for  error.  They  may  all  be  comprised  in  the  following  instruction : 
^^  I  charge,  as  a  question  of  law,  he  (the  defendant)  was  boimd  to  shorten 
his  tack,  if  he  could  thereby  have  avoided  the  nets,  without  prejudice  to 
the  reasonable  prosecution  of  his  voyage.*'  This  waa  said  in  view  of  the 
facts  in  evidence  on  part  of  the  plaintiff,  that  the  defendant  was  notified 
of  the  position  of  the  net  of  the  plaintiff;  pointed  to  the  light  which 
marked  that  position,  and  requested  to  change  his  course,  so  as  not  to 
foul  it,  and  that  this  could  be  done  conveniently.  The  judge  had  already 
said :  *^  But  there  is  another  right  in  the  river,  that  of  navigation,  whi<» 
is  superior  to  the  right  of  fishing,  and  when  they  interfere,  that  of  fishing 
must  give  way  to  the  right  of  navigation.'*  He  had  also  said :  ^^  Those 
exercising  the  rights  of  navigation  will  not  be  excused,  if  they  are  suffi- 
ciently warned,  unless  they  make  a  reasonable  effort  to  avoid  them.  Now, 
surely,  it  is  not  error  to  say  that  when  the  mariner  is  warned  of  his  ap- 
proach toward  the  net  of  the  fisherman,  he  should  change  the  course  of 
his  vessel,  if  he  can  do  so  without  prejudice  to  the  reasonable  prosecution 
of  his  voyojge.'*  The  entire  point  of  the  charge  is  contained  in  this  quali- 
fication, and,  hence,  it  was  not  doing  full  justice  to  the  charge  to  omit  the 
qualifying  words  in  the  assignment.  What  would  be  a  reasonable  prosecu- 
tion of  the  voyage  would  depend  on  the  attendant  circumstances,  and  upon 
these  a  special  instruction  might  have  been  called  for.  Without  the  qual- 
ification there  would  have  been  error,  for  we  must  agree  that  the  mariner 
is  not  bound  to  shorten  his  tack  merely  because  a  net  is  stretched  across  his 
course.  A  vessel  is  entitled  to  take  her  course  in  the  navigation  of  the 
river,  and  to  hold  it,  without  regard  to  the  fisherman's  net,  provided  the 
master  act  without  wantonness  or  malice,  and  do  no  unnecessary  dam- 
age. This  is  an  obvious  consequence  of  the  superior  right  of  navigation. 
But  this,  we  think,  was  the  very  doctrine  of  the  charge,  and  the  exception 
contained  in  the  qualification,  in  view  of  the  facts  in  evidence.  If  the 
mariner,  warned  of  the  position  of  the  net,  and  requested  to  change  his 
tack  may  do  so  ^^  without  prejudice  to  the  reasonable  prosecution  of  his 
voyage,  can  we  say  he  is  exercising  his  superior  right  of  navigation  justly, 
and  in  the  spirit  of  the  maxim,  Sic  vJtere  tuo  vJt  alienum  non  ludos^  if,  in- 
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different  to  the  inferior  right,  he  recklessly  holds  on  his  way,  and  fouls  and 
injures  the  fisherman's  net  ?  Certainly  we  cannot  say  this,  for,  in  effect, 
it  would  be  to  say  a  fisherman  has  no  rights  whatever  —  that  being  no 
right  which  another  may  disregard  under  all  circumstances.  In  view  of 
the  legislation,  both  of  Pennsylvania  and  New  Jersey,  the  usages  of  fish- 
ing, and  the  decisions  in  our  own  State,  there  is  a  rieht  of  fishing  in  the 
Delaware,  though  subordinate  to  the  right  of  navigation,  which  cannot  be 
unnecessarily  impeded  by  it.  Fisheries  attached  to  the  riparian  ownership 
sire  valuable,  and  command  high  rents.  This  subject  will  be  found  to  be 
discussed  at  great  length  and  with  much  research  by  brother  Sharswood, 
in  the  case  of  the  THnicum  Fishinff  Co,  v.  Carter^  11  P.  P.  Smith,  21.  It, 
therefore,  needs  no  further  discussion  here.  The  right  of  fishery  is  an  ac- 
knowledged one,  though  it  is  entirely  subordinate  to  that  of  navigation, 
and  we  intend,  in  this  opinion,  to  lay  down  no  principles  which  would 
burden  commerce  or  restrict  the  navigator's  rights,  beyond  that  which  his 
evident  duty  to  others  would  justly  require.  Indeed,  the  question  upon 
the  chai^  comes  down  to  this :  Is  it  wantanness^  when  a  mariner,  warned 
of  the  net,  seeing  the  light  marking  its  position,  and  requested  to  avoid  it, 
yet,  indifferent  to  the  interests  of  the  fisherman,  keeps  on  his  course,  when 
a  reasonable  pursuit  of  his  voyage  would  not  be  prejudiced  by  avoiding 
the  net  ?  Wantonness  is  reckless  sport,  wilfully  unrestrained  action,  run- 
ning immoderately  into  excess.  If  a  man  will  do  an  injury,  when  he  may 
reasonably  avoid  doing  so,  without  inconvenience  to  himself,  can  it  be  said 
he  is  blameless  ?  Is  it  not  worse  than  wantonness ;  is  it  not  rather  malice, 
where  he  may,  without  prejudice  to  the  reasonable  enjoyment  of  his  own 
right,  desist  from  an  injury  to  another,  and  yet  will  persist  in  committing 
it?  Now,  unless  we  deny  tliis  proposition,  we  cannot  reverse.  If  there 
were  anything  exceptional  in  the  facts,  or  contradictory  in  the  evidence,  it 
was  in  the  power  of  the  defendant  to  ask  specific  instructions  upon  the 
precise  state  of  the  facts  as  appearing  on  either  side.  If,  by  reason  of  the 
veering  of  the  wind  to  the  northeast,  the  running  of  the  tide  with  the 
course  of  the  vessel,  the  want  of  men  on  deck  at  the  moment,  or  other 
sufficient  cause,  it  would  have  been  difficult,  or  even  unreasonably  incon- 
venient to  shorten  the  tack  of  the  vessel,  or  change  its  course,  the  instruc- 
tion might  have  been  asked,  that  in  such  a  case  the  master  was  not  bound 
to  luff  or  to  shorten  tack.  We  agree  with  the  counsel  of  the  plaintiff  in 
error,  that  the  interests  of  navigation  are  all-important  to  a  port  like  that 
of  Philadelphia,  and  are  not  required  to  give  way  to  the  minor  and  subor- 
dinate right  of  fishing.  But,  in  absence  of  a  call  for  instruction  on  the 
point  so  much  insisted  upon  in  the  argument,  we  cannot  say  the  court  erred 
in  the  general  instructions  contained  in  the  charge.  There  was  evidence 
of  malice  sufficient  to  take  the  case  to  the  jury,  to  whom  it  belonged,  and 
not  to  the  court,  to  say  whether  the  language  used —  '*  To  hell  with  your 
net  "  —  was  a  mere  superfluity  of  maritime  civility,  or  was  indicative  of 
inalice.  Judgment  affirmed. 
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COUBT  OF  QUEEN'S  BENCEL 

[Law  Reports,  9  Q..  B.  122.] 

bailee   eor    hire. — uvery  stable   keeper,  liability  of,   for 
care  of  carriage  of  customer.  —  fall  of  coach-house. 

SUABLE  V.  LA  VERICK 

Where  a  livery  stable  keeper  undertakes  far  reward  to  receive  a  carriage  and  lodge  it 
in  a  coach-Jiouse,  the  case  comes  within  the  second  class  of  the  fifth  sort  of  haU- 
tnent  mentioned  by  HoU^  C.  J.j  in  Goggs  v.  Bernard,  2  Ld,  Raym.  at  pp.  917,  918, 
viz, :  a  delivery  to  carry  or  otherwise  manage  for  reward,  to  a  private  perton^  not 
exercising  a  pvhlic  employment ;  and  he  is  bound  to  take  recuonable  care* 

The  obligation,  to  take  reasonable  care  of  the  thing  intrusted  to  a  bailee  of  this  cUus 
involves  in  it  an  obUgaHon  to  take  reeuanahle  care  thai  any  building  in  which  it 
is  deposited  is  in  a  proper  state,  so  that  the  thing  deposited  may  be  reasonably  safe 
in  it ;  but  no  warranty  or  obligation  is  to  be  implied  by  law  on  his  part  that  the 
building  is  aJbsolutely  safe. 

The  fact  tliat  the  building  has  been  erected  for  the  bailee  on  his  own  ground  makes 
no  difference  in  his  liability. 

The  plaintiff  brought  his  horses  and  two  carriages  to  defendant,  a  Kvery  stable 
keeper,  the  carriages  were  placed  under  a  shed  on  defendant's  premises,  a  charge 
being  made  by  defendant  in  respect  of  each.  The  shed  had  just  been  erected,  the 
upper  part  being  still  in  the  hands  of  the  workmen.  Defendant  had  employed  a 
builder  to  erect  the  shed  for  him,  as  an  independent  contractor,  not  as  defendants 
servant,  and  he  was  a  competent  and  proper  person  to  be  so  employed.  The  shed 
was  blown  down  by  a  high  toind,  defendant  being  ignorant  of  any  defect  in  it,  and 
the  carriages  were  injured,  upon  which  plaintiff  brought  an  action  against  defend- 
ant.  At  the  trial,  tlie  above  facts  having  been  admitted,  the  judge  refected  evidence 
to  prove  that  the  fall  of  the  shed  weu  owing  to  its  being  unskilfully  built  through 
the  negligence  of  the  contractor  and  his  men  ;  and  he  nonsuited  the  plaintiff, 
ruling  that  the  defendants  liability  was  that  of  an  ordinary  bailee  for  hire,  and 
that  he  was  only  bound  to  take  ordinary  care  in  the  keeping  of  the  plaintiff^  s  car- 
riages, and  that  if  he  had  exercised  in  the  employment  of  the  builder  such  care  as 
an  ordinary  careful  man  would  use,  he  was  not  liable  for  damage  caused  by  the 
carelessness  of  the  builder,  of  which  he,  defendant,  had  no  notice :  Held,  that 
the  nonsuit  and  ruling  were  right.  Readhead  v.  Midland  Ry.  Co.,  Law  Rep. 
4  Q.  B.  379;  and  Francis  v.  OockreUj  Law  Rep.  5  Q.  B.  184,  501,  distin- 
guished. 

Declaration,  that  in  consideration  of  plaintiff  having  delivered  to 
defendant  certain  carriages  to  be  safely  kept  and  taken  care  of  by  defend: 
ant  for  plaintiff,  for  a  reward  to  defendant,  defendant  promised  to  safely 
keep  and  take  care  of  the  carriages.  Breach,  that  defendant  did  not  safely 
keep  and  take  care  of  the  carriages  while  they  were  in  his  keeping,  where- 
by they  were  damaged. 

Second  count,  that  plaintiff  delivered  to  defendant  certain  carriages  to 
be  kept  in  a  fit  and  proper  carriage-house  or  building  for  that  purpose, 
and  to  be  taken  due  care  of  by  defendant  for  reward  to  him  ;  that  defend- 
ant promised  so  to  keep  the  carriages  in  a  fit  and  proper  building.  Breach, 
that  defendant  did  not  so  keep  the  carriages,  but  kept  them  in  a  danger- 
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ons  and  insufficient  shed  or  building,  whereby  the  roof  fell  down  and 
damaged  the  carriageB.   . 

Pleas :  First,  That  defendant  did  not  promise  as  alleged.  Second,  That 
plaintiff  did  not  deliver  nor  defendant  receive  the  cari-iages  on  the  terms 
allied.     Third,  A  denial  of  the  wrongful  acts  and  breaches  alleged. 

Issue  taken  and  joined. 

At  the  trial  before  Pollock,  B.,  at  the  Durfiam  spring  assizes,  187S, 
the  plaintiff  was  nonsuited. 

A  rule  was  afterwards  obtained  for  a  new  trial,  on  the  ground  of  mis- 
direction ;  and  that  on  the  facts  opened  and  proposed  to  be  proved  there 
was  evidence  that  the  defendant  had  failed  in  his  duty,  and  was  guilty  of 
negligence  as  bailee  of  the  property. 

November  21, 1873,  Holker^  Q.  C.  ^  Shield^  showed  cause. 

C  RustelU  Q«  G.  ^.  Lewers^  supported  the  rule. 

The  facts,  course  of  trial,  and  direction  of  the  learned  judge,  and  the 
armaments  of  counsel,  are  fully  set  out  in  the  judgment  of  the  court. 

In  addition  to  the  cases  noted  in  the  judgment,  the  following  authorities 
were  cited  by  counsel :  Story  on  Bailments,  ss.  4,  5,  6,  and  442 ;  Smith 
V.  MarrabUy  11  M.  &  W.  6 ;  Sutton  v.  Temple,  12  M.  &  W.  52,  64 ; 
Erskine  v.  Adeane,  Law  Rep.  8  Ch.  Ap.  756 ;  Piekard  v.  Smith,  10  C. 
B.  (N.  S.)  470.  Our.  adv.  vult 

January  28, 1874.  The  judgment  of  the  court  (Blackburn,  Mellor,  and 
Lash,  JJ.)  was  delivered  by 

Blackbxtbn,  J.  This  was  a  rule  obtained  to  set  aside  a  nonsuit  and 
have  a  new  trial,  against  which  cause  was  shown  in  the  last  term  before 
my  brothers  Mellor  and  Lush  and  myself. 

The  trial  took  place  at  Durham  before  my  brother  Pollock.  The  action 
was  brought  to  recover  damages  for  an  injury  to  the  plaintiff^s  carriages, 
occasioned  by  the  fall  of  a  building  below  which  they  were  placed ;  and 
the  question  in  the  cause  was  whether  the  defendant  was  responsible  for 
the  injury  so  occanoned.  It  appears  from  the  learned  judge's  notes,  that 
the  defendant  was  a  livery  stable  keeper,  and  that  be  had  contracted  with 
a  builder  (not  a  servant  of  the  defendant,  but  an  independent  contractor) 
to  erect  on  part  of  his  yard  a  building,  of  which  the  lower  part  was  to  be 
a  shed  intended  for  the  reception  of  carriages,  and  the  upper  part  to  h'4 
lued  for  other  purposes. 

The  plaintiff  brought  his  horses  and  two  carriages  to  the  defendant 
about  the  end  of  September,  at  which  time  the  building  was  not  completed, 
BO  far  as  to  permit  both  carriages  to  be  placed  under  it.  One  of  the  plain- 
tifiTs  carriages  was  housed  in  it,  the  other  stood  at  first  in  the  open  yard. 
The  plaintiff,  finding  this  to  be  the  case,  complained  at  some  time  in  Octo- 
ber, and  was  told  in  substance  that,  as  soon  as  the  shed  was  complete,  the 
carriage  should  be  put  under  cover,  and  that  till  then  no  charge  would  be 
made  for  it.  The  second  carriage  was  placed  under  the  shed  in  the  last 
week  in  October,  and  from  that  time  a  charge  was  made  for  both  car- 
riages, until  the  misfortune  happened  which  I  will  now  mention.  In  No- 
vember, at  a  time  when  the  lower  part  of  the  building  had  been  complete, 
hat  whilst  the  contractor's  workmen  were  still  in  the  upper  part  of  it,  the 
building  was  blown  down  by  a  high  wind,  and  the  carriages  were  injured. 
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It  was  not  disputed  that  the  builder  waB  one  whom  a  careful  and  pru- 
dent person  might  trust,  and  that  the  defendant  had  no  notice  of  any 
negEgence  on  the  contractor's  part ;  but  the  plaintiff's  counsel  offered  to 

Erove  that,  owing  to  the  neglect  of  the  contractor  and  his  workmen,  the 
uilding  was  in  fact  unskilfully  built  and  unsafe,  and  that  this  was  the  cause 
of  the  fall.  The  learned  judge  then,  as  stated  in  his  note,  ruled  ^*  that  de- 
fendant's liability  is  that  of  an  ordinary  bailee  for  hire,  and  that  all  he 
was  bound  to  do  was  to  use  ordinary  care  in  the  keeping  of  the  plaintiff's 
carriages ;  and  that,  if  in  causing  the  shed  to  be  built  he  did  all  that  he  did, 
by  employing  a  builder  and  otherwise,  with  such  care  as  an  ordinary  care- 
ful man  would  use  therein,  he  would  be  protected,  and  would  be  exempt 
from  liability  for  an  event  which  was  caused  by  the  careless  or  improper 
conduct  of  the  builder,  of  which  the  defendant  had  no  notice. 

On  this  the  plaintiff's  counsel  declined  to  give  evidence  as  to  the  shed 
having  been  improperly  built  by  the  builder,  the' defendant  having  no 
knowledge  thereof ;  and  the  plaintiff  was  thereupon  nonsuited. 

The  plaintiff's  counsel,  having  raised  his  point,  did  right  in  submitting, 
at  nisi  prius^  to  the  ruling  of  the  judge,  and  he  is  not  precluded  thereby 
from  questioning  it  afterwards.  And  if  proof  that  the  building  was  un- 
skilfully erected  by  the  builder  or  his  workmen,  though  the  defendant  had 
no  knowledge  of  it,  would  have  established  the  defendant's  liability,  tlie 
plaintiff  is  entitled  to  a  new  trial,  in  order  that  he  may  have  an  opportu- 
nitv  of  bringing  forward  the  evidence  which,  in  submission  to  the  judge's 
ruhng,  he  abstained  from  giving  at  the  former  trial. 

The  question,  therefore,  which  we  have  to  determine  is,  what  was  the 
extent  of  the  obligation  of  the  defendant  as  to  the  security  of  the  shed  in 
which  he  lodged  the  plaintiff's  carriages.  We  think  it  is  beyond  question 
that  he  did  come  under  some  obligation  ;  but  it  is  a  different  and  a  diffi- 
cult question  what  the  precise  obligation  was.  We  think,  in  the  first 
place,  that  it  is  not,  in  this  case,  material  that  the  building  was  not  fin- 
ished at  the  time  when  the  bargain  was  made.  No  doubt  it  may  be,  under 
some  circumstances,  imprudent  to  lodge  a  carriage  in  an  unfinished  build- 
ing, as  it  may  thereby  be  exposed  to  risk  from  the  fact  that  work  is  going 
on  round  it ;  and  if  in  the  present  case  the  damage  had  arisen  from  the 
workmen,  in  the  course  of  their  work,  letting  fall  bricks  and  mortar  on 
the  carriages,  or  from  any  similar  cause,  it  would  have  been  a  question 
whether  the  defendant  had  not  neglected  his  duty  in  placing  the  carriages 
where  they  were  exposed  to  that  risk.  But  no  such  question  arises  here. 
What  the  plaintiff  offered  to  prove  was,  that  due  care  had  not  been  used 
by  the  builder  (who  was  employed,  not  as  a  servant  of  the  defendant,  but 
as  an  independent  contractor)  to  make  the  building  reasonably  safe. 

Neither  does  it,  in  our  opinion,  make  any  difference  that  the  building  id 
which  the  defendant  lodged  the  carriages  had  been  erected  for  him  on  his 
own  ground.  It  seems  to  us  that  the  extent  of  the  defendant's  obligation 
to  the  plaintiff  is  that  of  an  ordinary  livery  stable  keeper,  who  undertakes 
for  reward  to  receive  a  carris^  and  lodge  it  in  a  coach-house  which  he  pro- 
vides. The  customer  in  the  great  majority  of  cases  does  not  know  nor  care 
how  the  livery  stable  keeper  obtains  the  coach-house,  though  he  must  know 
that  he  is  generally  tenant  for  years ;  and  the  obligation  of  the  livery  stable 
keeper  implied  by  law  must,  as  it  seems  to  us,  be  the  same  in  each  case. 
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Hiis  kind  of  bailment  b  included  in  what,  in  the  celebrated  case  of 
Cogyt  y.  JBemardy  2  Ld.  Baym.  at  p.  917^  918,  Lord  Holt  classes  as  the 
6ttii  sort,  viz.,  ^^  a  delivery  to  carnr  or  otherwise  manage  for  a  reward  to 
be  paid  to  the  bailee ;  *'  as  to  which,  says  Lord  Holt,  ^^  Those  cases  are 
of  two  sorts :  either  a  delivery  to  one  that  exercises  a  public  employment, 
or  a  delivery  to  a  private  person.  First,  if  it.be  to  a  person  of  the  first 
sort,  and  he  is  to  have  a  reward,  he  is  bound  to  answer  for  the  goods  at 
all  events." 

The  langu^e  of  Lord  Holt  is  general,  and  applies  this  to  all  that  exer- 
dse  ^*  a  public  employment ;  "  and  in  the  Praetor's  Ekiict,  Nautse,  Caupones, 
et  Stabularii,  which  is  generally  considered  the  origin  of  this  head  of  the 
law,  stablemen  are  expressly  named.  See  Dig.  lib.  iv.  tit.  ix.  1.  i.  But 
we  take  it  to  be  established  law  that,  by  the  custom  of  England,  this  ex* 
treme  liability,  making  the  bailee  an  insurer,  is  confined  to  carriers  and 
mnkeepers,  and  that  livery  stable  keepers  and  warehousemen  come  within 
what  Lord  Holt  calls  the  second  sort,  as  to  which  he  says,  **  The  second 
8ort  are  bailifb,  factors,  and  such  like."  As  to  this  sort,  he  says  the  bailee 
is  only  bound  to  take  reasonable  care  ;  and  *^  the  true  reason  of  the  c(^e  is, 
it  would  be  unreMonable  to  charge  him  anth  a  trust  further  than  the  nature 
of  the  thing  puts  it  in  his  power  to  perform  it.  But  it  is  allowed,  in  the 
other  cases ''  (t.  e.  the  earner  and  innkeeper),  ^*  by  reason  of  the  necessity 
of  the  thing." 

The  obligation  to  take  reasonable  care  of  the  thing  intrusted  to  a  bailee 
of  this  class  involves  in  it  an  obligation  to  take  reasonable  care  that  any 
building  in  which  it  is  deposited  is  in  a  proper  state,  so  that  the  thing 
tiierein  deposited  may  be  reasonably,  safe  in  it. 

If  the  ooligation  of  a  livery  stable  keeper  goes  no  further  than  this,  the 
defendant  in  the  present  case  has  fulfilled  it,  and  the  nonsuit  was  right. 
Bnt  the  argument  of  the  plaintiff's  counsel  was  that  the  two  ca^  of 
Beadhead  v.  31idland  Ry.  do.  Law  Rep.  4  Q.  B.  379,  and  Franeis  v.  Ooek'' 
red,  Law  Rep.  5  Q.  B.  184,  601,  both  decided  in  the  exchequer  chamber, 
establish  that  a  carrier  of  passengers,  who  for  reward  furnishes  a  carriage, 
and  a  person  veho  lets  sittings  in  a  temporary  stand  built  for  the  reception 
of  sjpectators  at  a  race,  iare  under  an  obligation  as  to  the  sufficiency  of  the 
carnage  and  the  stand  which  they  supply  much  more  extensive  than  this. 

The  point  decided  in  Meadhead  v.  Midland  Ry»  Co*  Law  Rep.  4  Q.  B. 
379,  was,  that  the  obligation  did  not  extend  so  far  as  to  make  the  carrier 
responsible  for  a  latent  defect,  which  neither  he  nor  those  who  made  the 
carriage  could  by  proper  care  have  prevented  or  detected.  In  Francis  v. 
Coekrell^  Law  Rep.  5  Q.  B.  184,  501,  which  was  the  case  of  a  temporary 
stand  erected  by  independent  contractors  for  the  defendant  and  then  let 
oat  by  him  in  separate  sittings  to,  amongst  others,  the  plaintiff,  the  case 
is  treated  as  strictly  analogous  to  the  case  of  the  carrier  of  passengers, 
who,  having  got  a  carriage,  in  the  way  he  finds  most  convenient  for  him- 
self, nses  it  for  the  carriage  of  the  passenger.  And  in  the  judgment  in 
this  court,  carefully  prepared  and  delivered  in  writing  by  my  brother 
Hannen,  the  question  is  thus  stated :  **  It  becomes  necessary,  therefore, 
for  us  to  consider  whether  the  contract  by  the  defendant  to  be  implied 
from  the  relation  which  existed  between  him  and  the  plaintiff  was  that 

due  care  had  been  used,  not  only  by  the  defendant  and  his  servants  but 
Vol.  I.  12 


178  THE  AMERICAN  LAW  TIMES   REPORTS.  [April,  1874. 

Vol.  I.]  Sbabta  9.  LATmiCK.  [No.  4. 

by  the  persons  whom  he  employed  as  independent  oontractors  to  erect  the 
stand.  It  is  said  in  the  judmient  in  Beadhead  y.  MidUmd  Ry.  Co.  Law 
Rep.  4  Q.  B.  at  p.  892,  *  Warranties  implied  by  law  are  for  the  most 
part  founded  on  the  presumed  intention  of  the  parties,  and  ought  cer- 
tainly to  be  founded  on  reason,  and  with  a  just  regard  to  the  interests  of 
the  party  who  is  supposed  to  give  the  warranty  as  well  as  of  the  party  to 
whom  it  is  supposed  to  be  given.*  Applying  this  rule  to  the  present  case, 
we  think  that  the  contract  of  the  defendant  with  the  plaintiff  did  contain 
an  implied  warranty  that  due  care  had  been  used  in  the  construction  of 
the  stand  by  those  whom  the  defendant  had  employed  to  do  the  work,  as 
well  as  by  himself."     Law  Rep.  5  Q.  B.  at  p.  198. 

This  decision  was  affirmed  in  the  exchequer  chamber.  Law  Rep.  5  Q. 
B.  501.  The  judgments  there  were  not  written,  and  in  some  of  them,  as 
reported,  expressions  are  used  much  more  favorable  to  the  extension  of 
the  doctrine  of  an  implied  warranty  than  the  language  used  in  the  written 
judgment  of  the  same  court  in  Readhead  v.  MidUfand  Ry.  Co.  Law  Rep.  4 
Q.  B.  879 ;  but  the  two  decisions  are  not  in  conflict,  and  both  are  binding 
on  us. 

We  think  that  where  the  matter  is  not  already  decided  by  authority, 
the  principle  by  which  the  court  is  to  be  guided  in  determining  what  is 
the  obligation  implied  by  law  is  that  given  by  Lord  Holt  in  Coggs  ▼.  Ber- 
nard^ 2  Ld.  Raym.  at  p.  918,  ^^  that  it  would  be  unreasonable  to  charge  the 
bailee  with  a  trust  further  than  the  nature  of  the  thing  puts  it  in  his 
power  to  perform  it.*'  Which  is,  we  think,  the  same  principle  as  is  ex- 
pressed in  the  passage  from  the  judgment  in  Re<idhead  v.  Midland  Ry. 
Co.  Law  Rep.  4  Q.  B.  at  p.  392,  above  cited  by  Hannen,  J.,  in  Francis  v. 
Cockrell^  Law  Rep.  4  Q.  B.  at  p.  193. 

And  we  may  observe  that  in  Pothier,  Du  Contrat  de  Louage,  partie 
2nd%  chap.  1,  No,  118,  119,  120,  we  find  a  similar  principle  laid  down, 
though  not  in  the  same  language,  as  being  that  of  the  old  French  law. 
That  very  learned  author  lays  it  down,  that  where  the  person  who  lets 
a  thing  on  hire  knows  of  a  defect  in  the  thing  which  he  lets,  making  it 
unfit  for  the  purpose  for  which  it  is  let,  he  is  responsible  in  damages  for 
it.  And  though  he  does  not  actually  know  it,  that  if  the  circumstances 
are  such  that  he  ought  to  have  had  a  suspicion  of  it  and  made  inquiry, 
and  does  not  either  inquire  or  inform  the  hirer,  so  that  he  may  inquire 
for  himself,  he  is  liable :  which  is  so  far  equivalent  to  saying  that  he  is 
bound  to  reasonable  care  and  good  faith.  And  further,  that,  if  the  letter 
follows  a  trade  which  makes  it  his  duty  to  know  whether  the  thing  has 
faults  or  not,  he  is  liable  without  proof  that  he  did  know.  He  puts  as  an 
example  the  case  of  a  cooper,  who  supplies  wine  casks  made  of  bad  wood, 
so  that  they  leak.  Pothier  says :  ^^  The  cooper  shall  not  be  permitted  to 
set  up  as  a  defence  that  he  did  not  know  the  bad  quality  of  the  wood,  for 
his  profession  bound  him  to  know  the  quality  of  the  wood  he  used,  and  to 
supply  none  but  of  good  quality."  This  seems  to  us  to  say,  in  other 
words,  that  from  the  nature  of  the  employment  a  warranty  of  the  quality 
of  the  wood  should  be  implied.  But  says  Pothier,  ^^  Except  in  those 
cases,  the  letter,  if  he  neither  knows  nor  is  bound  to  know  the  fault  in  die 
thing  let,  is  not  responsible  in  damages." 

The  difficulty,  in  a  case  not  already  settled  by  decisions,  is  to  apply 
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these  principles,  and  to  say  whether  the  nature  of  the  relation  between 
the  parties  is  such  that  a  warranty  to  any,  and  if  to  any,  to  what  extent, 
should  be  implied. 

On  this  pcu*t  of  the  case  the  observations  of  Crompton,  J.,  in  Bra$$  y. 
MaiUani,  6  £.  &  B.  at  pp.  490-493 ;  26  L.  J.  (Q.  B.)  at  pp.  56-58,  are 
weighty. 

The  plaintiff's  counsel  on  the  argument  in  this  case  relied  mainly  on  the 
decision  in  FrancU  v.  Coekrell^  Law  Rep.  5  Q.  B.  184,  501,  and  very 
properly,  for  we  feel  that«  unless  there  is  real  difference  between  the  rela* 
tion  of  a  person  who  takes  a  seat  in  a  temporary  stand  to  the  person  who 
famishes  the  ticket  admitting  him  to  that  stand,  and  the  relation  of  the 
person  who  sends  his  carriage  to  stand  in  a  coach-house  to  the  livery  stable 
keeper  who  supplies  the  coach-house,  the  contract  to  be  implied  in  the  two 
cases  should  be  the  same.  And  we  feel  that  it  is  not  desirable  to  make 
nice  distinctions. 

It  is  very  difficult  to  draw  the  precise  line  between  cases  in  which  the 
warranty  or  obligation  —  it  matters  not  which  it  is  called  —  should  be 
implied,  and  those  in  which  it  should  not.  But,  to  borrow  an  illustration 
bom  my  brother  Bramwell,  though  it  may  not  be  easy,  or  indeed  possible, 
to  say  where  the  line  should  be  drawn  which  divides  day  from  night,  it  is 
quite  clear  that  noon  is  on  the  one  side  of  that  line  and  midnight  on  the 
other ;  and  it  is  enough  for  the  decision  of  this  case  if  we  can  see  that  the 
present  case  is  not  one  in  which  this  warranty  or  obligation  should  be 
unpiied  by  law.  And  there  seem  to  us  to  be  sufficient  reasons  for  saying 
that  it  should  not  in  this  case  be  implied,  though  it  was  implied  in  the 
case  of  the  carrier  of  passengers  supplying  a  carriage,  and  in  the  case, 
considered  analogous,  of  the  person  furnishing  a  seat  in  a  temporary 
stand. 

In  the  first  place,  it  is  to  be  observed  that  in  most  cases  where  a  bailee 
takes  care  of  goods  he  must  lodge  them,  if  dead  soods,  in  a  building  so  as 
to  shelter  them  from  the  weather ;  if  live  animus,  either  in  a  stable  or  a 
fenced  field ;  and  it  must  have  often  happened  that  the  goods  were  injured 
or  lost  in  consequence  of  some  defect  in  the  building  of  fences. 

In  Broadwater  v.  Blot^  Holt  N.  P.  547,  the  action  vras  against  an  agis- 
tor for  losing  a  horse.  On  an  application  for  a  nonsuit,  Gibbs,  C.  J., 
said :  '*  All  the  defendant  is  obliged  to  observe  is  reasonable  care.  He 
does  not  insure,  and  is  not  answerable  for  the  wantonness  or  mischief  of 
others.  If  the  horse  had  been  taken  from  his  premises,  or  had  been  lost 
by  accidents  which  he  could  not  guard  against,  ne  would  not  be  responsi- 
ble. I  admit  that  particular  negligence  must  be  proved,  by  occasion  of 
which  the  horse  was  lost,  or  gross  general  negligence,  to  which  the  loss 
may  be  ascribed,  in  ignorance  of  the  special  circumstances  which  occa- 
sioned it.  If  there  were  a  want  of  due  care  and  diligence  generally,  the 
defendant  will  be  liable.  The  queBtion  t>.  Were  the  defendant 9  fencen  in 
an  improper  state  at  the  time  the  horse  was  taken  in  to  agist  f  Did  he 
apply  such  a  degree  of  care  and  diligence  to  the  custody  of  the  horse 
as  the  plaintiff,  who  had  intrusted  the  horse  to  him,  had  a  right  to  ex- 
pect?   I  shall  leave  it  to  the  jury." 

The  passage  above  in  italics  was  cited  on  the  argument,  as  showing  that, 
in  the  opinion  of  that  very  learned  and  accurate  judge,  the  agistor  would 
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be  liable  if  the  fences  were  in  an  improper  state,  however  caused.  Bat 
it  seems  to  us  that,  when  taken  with  the  context,  the  fair  conclusion  is, 
that  the  allied  improper  state  of  the  fences  was  such  that  the  agistor,  if 
he  took  proper  care,  could  not  have  been  ignorant  of  it,  and  that  it  was 
only  mentioned  by  Gibbs,  C.  J.,  as  an  instance  of  the  absence  of  due  care 
and  diligence. 

With  this  exception,  no  case  was  cited  in  which  it  was  ever  suggested 
that  there  was  any  warranty,  however  limited,  as  to  the  state  of  the 
place  in  which  goods  are  deposited  beyond  what  was  expressed  in  the  ml- 
ing  of  my  brother  Pollock  at  the  trial  of  the  case  at  bar.  Vid.  ante.  And 
as  far  as  our  own  research  goes,  there  is  no  such  case ;  nor  can  we  find 
any  suggestion  to  that  effect  in  any  of  our  text  writers.  In  the  case  ol 
the  carriage  supplied  by  a  carrier,  either  by  land  or  by  water,  it  had  been 
long  a  delated  question  whether  there  was  not  an  absolute  warranty :  as 
may  be  seen  from  the  authorities  collected  in  ReadKead  v.  Midlana  Ry. 
Co.  Law  Rep.  2  Q.  B.  412 ;  4  Q.  B.  879. 

We  are,  therefore,  as  far  as  authority  goes,  at  liberty  to  apply  the  prin- 
ciples before  stated  to  this  case,  and  see  if  any  warranty  or  obligation 
should  be  implied.  There  is,  we  think,  a  real  difference  between  the  case 
of  one  who  supplies  a  carriage,  or  a  seat  in  a  temporary  stand,  which  is  in 
the  nature  of  a  chattel,  and  one  who  supplies  room  for  goods  in  a  perma- 
nent building.  We  think  that  we  must  take  notice  of  the  fact,  that  in  the 
Eeneral  and  more  ordinary  state  of  things,  a  warehouseman  or  livery  stable 
eeper  is  tenant  of  the  buildings  in  which  he  lodges  the  goods  intrusted 
to  him ;  and  we  know  that  in  the  ordinary  case  of  lessor  and  lessee  there 
is  no  implied  covenant  on  the  part  of  the  landlord  to  his  tenant  that  the 
building  shall  be  fit  for  the  purpose  for  which  it  is  let.  See  Hart  v.  TRjwf- 
sor,  12  M.  &  W.  68. 

We  think,  therefore,  that  in  such  cases  an  implied  warranty  as  to  the 
state  of  the  building  would,  to  borrow  Lord  Holt's  languid  already  cited, 
be  unreasonable,  as  charging  him  with  a  trust  beyond  what  the  nature  of 
th^  thing  puts  it  in  his  power  to  perform.  2  Ld.  Raym.  at  p.  918.  It  is 
reasonable  to  require  him  to  use  due  care  to  ascertain  whether  the  build- 
ing is  fit,  and  by  himself  and  servants  to  take  due  care  to  maintain  it  in 
a  proper  state,  but  it  would  be  unreasonable  to  go  further. 

It  is  true  that,  in  some  cases,  the  bailee  is  owner  in  fee  of  the  btiilding ; 
and  in  some,  as  in  the  present  case,  he  has  it  built  for  him  ;  and  even 
where  lessee,  he  might  take  special  covenants.  But  these  are  exceptional 
cases  ;  and  in  ea  qiuB  freqiientitis  aceidunt  prceveniunt  jura.  We  must  im- 
ply the  warranty  or  obligation  which  would  be  reasonable  in  the  ordinary 
state  of  things,  and  no  more,  even  though  in  exceptional  cases  it  might  be 
reasonable  to  imply  more,  and  though  the  particular  case  may  be  one  of 
those  exceptions. 

We  think,  therefore,  that  the  ruling  of  the  learned  judge  was  right, 
and  that  the  rule  should  be  discharged.  Rule  diseJiarged. 

Attorney  for  plaintiff :  John  Scatty  for  Graham  &  Graham,  Sunderland. 
Attorneys  for  defendant :  BeU^  Brodertok  ^  dray^  for  W.  W.  Rol^on, 
Sunderland. 
January  28,  1874. 
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COURT  OF  COMMON  PLBA8. 
[Law  Reports,  9  C.  P.  88.] 

FRINGIPAL    AND  AOENT.  —  SET-OFF    AGAINST    PRINCIPAL    OF    A    DEBT 
DUE  FROM  AGENT.  —  PLEADING.  —  MEANS  OF  KNOWLEDGE. 

BOBBIES  ^  another  v.  THE  IMPEBIAL  OTTOMAN  BANK. 

Jn  order  to  constitute  a  vaUd  defence  within  the  rule  in  George  r.  Clagetty  7  T.  B. 
359,  the  flea  should  show  that  the  contract  was  made  by  a  person  whom  the  plain- 
tiff had  intrusted  with  the  possession  of  the  goods  ;  that  thai  person  sold  them  eu 
his  own  goods  in  his  own  name  as  principalj  with  the  authority  of  the  plaintiff; 
that  the  defendant  dealt  with  him  as^  and  believed  him  to  be^  the  principal  in  the 
transaction  ;  and  that  before  the  defendant  was  undeceived  in  that  respect  the  set- 
off accrued, 

his  not  necessary  in  such  a pleciy  to  negative  '*  means  of  knowledge^  that  the  seller 
was  dealing  cu  an  agent. 

To  a  count  for  goods  sold  and  delivered^  the  defendants  pleaded^  that  the  goods  were 
sold  and  delivered  to  them  by  iSL,  then  being  the  agefU  of  the  plaintiffs  and  in- 
trusted by  them  with  the  possession  of  the  goods  as  apparent  owner  thereof :  thcU  & 
told  the  goods  in  his  own  name  and  as  his  own  goods j  with  the  consent  of  the  plain- 
tiff; that^  at  the  time  of  the  sale^  the  defendants  beUeved  &  to  be  the  owner  of  the 
gtfodsj  cmd  did  not  know  thai  the  plaintiffs  were  the  owners  of  or  interested  therein^ 
or  that  S,  was  agent;  and  thai^  before  the  defendants  knew  that  the  plaintiff^  were 
the  owners  of  the  goodsj  or  that  S,  was  agent  in  the  sale  (hereof  S.  became  in- 
debted to  the  defendants^  Sfc,  claiming  a  set-off, 

BepHcation,  that,  before  the  scde  by  /S*.,  the  defendants  liad  the  means  of  knowing  that 
he  was  merely  apparent  owner  of  the  goods  and  that  the  same  were  intrusted  to  him 
as  agent,  and  that  S.  was  agent,  and  as  such  sold  the  goods  to  the  defendants. 
Held,  that  the  plea  was  good,  and  the  replication  no  answer  to  iL 

The  second  count  was  for  goods  sold  and  delivered,  money  received  by 
the  defendants  for  the  nse  of  the  plaintiffs,  and  interest. 

Fifth  plea,  as  to  so  much  of  the  second  count  as  related  to  money  pay- 
able for  goods  sold  and  delivered  by  the  plaintiffs  to  the  defendants,  that 
the  goods  were  sold  and  delivered  to  the  defendants  by  certain  persons 
known  and  carrving  on  business  as  Scheitlin  &  Co.,  then  being  the  agents 
of  the  plauitiffs  m  that  behalf,  and  intrusted  by  the  plaintiffs  with  the  pos- 
session of  the  goods  as  apparent  owners  thereof;  that  Scheitlin  &  Co. 
8old  and  delivered  the  goods  in  their  own  name  and  as  their  own  goods, 
with  the  consent  of  the  plaintiffs ;  that  at  the  time  of  the  sale  and  de- 
liTery  of  the  goods,  the  defendants  believed  Scheitlin  &  Co.  to  be  the- 
owners  of  the  goods,  and  did  not  know  that  the  plaintiffs  were  the  owners 
of  the  goods  or  of  any  of  them,  or  were  interested  therein  or  in  the  said 
sale  thereof,  or  that  Scheitlin  &  Co.  were  agents  in  that  behalf ;  that,  be- 
fore the  defendants  knew  that  the  plaintiffs  were  the  owners  of  the  goods 
or  of  any  of  them,  or  interested  therein,  or  that  Scheitlin  &  Co.  were 
agents  in  the  sale  thereof,  Scheitlin  &  Co.  became,  and  at  the  commence- 
ment of  the  suit  were,  and  still  remained  indebted  to  the  defendants  in  an 
amount  equal  to  the  plaintiffs*  claim,  as  the  drawers  of  certain  dishonored 
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bills  of  exchange  which  had  been  refused  acceptance  by  the  drawees,  and 
for  goods  bargained  and  sold  bj  the  defendants  to  Scheitlin  &  Co.,  and  for 
work  done,  &c.,  &c.,  —  which  amount  the  defendants  were  willing  to  set 
off  against  the  plaintiffs'  claim. 

Second  replication  to  the  fifth  plea,  —  that,  before  and  at  the  time  when 
the  goods  were  so  sold  and  delivered  to  the  defendants  as  in  the  plea  men- 
tioned by  the  personfl  known  as  Scheitlin  &  Co.  to  the  defendants,  they, 
the  defendants,  had  the  means  of  knowing  that  Scheitlin  &  Co.  were 
merely  apparent  owners  of  the  goods,  and  that  the  same  were  intrusted 
to  Scheitlin  &  Co.  as  agents  of  and  for  the  plaintiffs,  and  as  agents  of  and 
for  the  plaintiffs  sold  and  delivered  the  goods  to  the  defendants. 

Third  replication  to  the  fifth  plea,  —  that,  before  and  at  the  time  when 
the  goods  were  so  sold  and  delivered  to  the  defendants  as  in  plea  men- 
tioned by  Scheitlin  &  Co.,  they  the  defendants  had  the  means  of  knowing 
that  Scheitlin  &  Co.  were  merely  apparent  owners  of  the  goods,  and  that 
the  same  were  intrusted  to  Scheitlin  &  Co.  as  agents,  and  that  Scheitlin 
&  Co.  were  agents,  and  as  agents  sold  and  delivered  the  goods  to  the  de- 
fendants. 

Demurrer  to  the  fifth  plea,  on  the  ground  that  it  did  not  allege  that  the 
defendants  had  not  the  means  of  Imowledge  that  Scheitlin  &  Co.  were 
acting  in  the  sale  as  agents.     Joinder. 

Demurrers  to  the  second  and  third  replications  to  the  fifth  plea,  on  the 
ground  that,  inasmuch  as  the  defendants  acted  in  the  bond  fide  belief  that 
Scheitlin  &  Co.  were  the  owners  of  the  goods,  and  did  not  know  that 
Scheitlin  &  Co.  were  acting  in  the  sale  as  agents,  it  was  immaterial  whether 
they  had  such  means  of  knowledge  as  alleged.     Joinder. 

tldall^  for  the  plaintiffs.  The  plea  merely  alleges  that  the  defendants 
did  not  know  that  the  plaintiffs  were  the  owners  of  the  goods,  or  that 
Scheitlin  &  Co.  were  agents.  It  ought  to  have  gone  on  to  aver  that  they 
had  not  the  means  of  knowing  those  facts.  See  the  precedent  in  Chitty 
Jun.,  on  Pleading,  8d  ed.  514.  Smith's  Mercantile  Law,  8th  ed.  p.  152, 
contains  a  correct  exposition  of  tli"  law  upon  the  subject.  "  The  princi- 
pal's right  to  enforce  contracts  madd  by  his  agent  is  subject,"  it  is  said, 
**  to  this  rule :  namely,  that  if  the  agent  have  been  allowed  to  deal  in  his 
own  name,  the  party  dealing  with  him  will  enjoy  the  same  rights  against 
the  employer  as  he  might  have  exercised  against  his  agent  had  that  agent 
really  been  principal.  Thus,  when  a  factor  dealing  for  a  principal,  but 
concealing  that  principal,  delivers  goods  in  his  own  name,  the  person 
contracting  with  him  has  a  right  to  consider  him  to  all  intents  and 
purposes  the  principal;  and,  though  the  real  principal  may  appear  and 
bring  an  action  on  that  contract  against  the  purchaser  of  the  goods,  yet 
that  purchaser  may  set  off  any  claim  he  may  have  against  the  factor,  in 
answer  to  the  demand  of  the  principal.  This  rule  is  to  prevent  the  hard- 
ship under  which  a  purchaser  would  labor,  if,  after  having  been  induced 
by  peculiar  considerations  —  such,  for  instance,  as  the  consciousness  of  pos- 
sessing a  set-off — to  deal  with  one  man,  he  could  be  turned  over  and  made 
liable  to  another,  to  whom  those  considerations  would  not  apply,  and  with 
whom  he  would  not  willingly  have  contracted.  But  if,  at  any  time  in  the 
course  of  the  transaction,  be  have  meann  of  knowing  that  the  person  with 
whom  he  deals  is  not  a  principal,  the  above  reason  does  not  apply,  and 
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then  Ce99anU  ratume  eeuat  ipsa  lex.**  For  this  the  author  cites  Coatss  y. 
Lewe$j  1  Camp.  444 ;  Sim$  y.  Bond^  5  B.  &  Ad.  889 ;  Bastable  y.  Poole^ 
1  C,  M.  &  R.  410 ;  Stracey  y.  J>eei/,  7  T.  R.  861,  n.  (c)  ;  George  y. 
dagett,  7  T.  R.  859 ;  Blackhum  y.  Seholes,  2  Camp.  841 ;  Oarr  y. 
Sinehliff,  4  B,  4  C.  547  ;  Taylor  v.  Kymer,  8  B.  4  Ad.  820  ;  Warner  y. 
MeKay^  1  M.  4  W.  591.  So,  in  the  notes  to  Q-eorge  y.  Clagett^  7  T.  R. 
359,  in  2  Smith's  Leading  Cases,  6th  ed.  p.  115,  it  is  said  that  *^  This 
mle  only  applies  where  the  party  contractii^  has  not  the  means  of  know- 
ifig  that  the  party  with  whom  he  contracts  is  but  an  agent.  If  he  haYe 
the  means  of  knowing,  and,  though  he  may  not  be  expressly  told,  still 
must  be  supposed  to  have  known,  that  he  was  dealing  not  with  a  principal 
bat  with  an  agent,  the  reason  of  the  above  rule  ceases  ;  '*  citing  Baring 
T.  Corrie^  2  B.  4  Aid.  137.  And  at  pa^  117  it  is  said  that,  ^^  In  order 
to  make  a  valid  defence  within  the  rule  laid  down  in  the  principal  case, 
the  plea  must  show  that  the  contract  was  made  with  a  person  whom  a 
plaintiff  had  intrusted  with  the  possession  of  the  goods  ;  that  that  person 
sold  them  as  his  own,  in  his  own  name,  as  principal,  with  the  authority 
of  the  plaintiff ;  that  the  defendant  dealt  with  him  as  and  believed  him  to 
be  the  principal  in  the  transaction  ;  and  that,  before  the  defendant  was  un- 
deceived in  that  respect,  the  set-off  accrued."  For  this  reference  is  made 
to  the  judgment  of  this  court  in  Semenza  v.  Brinsley^  18  C.  B.  (N.  S.) 
467 ;  84  L.  J.  (C.  P.)  161.  In  Purehell  v.  Salter,  1  Q.  B.  197,  the  plea 
contained  the  averment  in  which  this  plea  is  deficient.  The  plea  as  here 
pleaded  is  consistent  with  the  defendants'  having  had  notice,  and  having 
forgotten  it ;  as  in  Raphael  v.  Bank  of  England,  17  C.  B.  161 ;  25  L.  cl. 
(C.  P.)  88.  [Brettf  J.  It  is  consistent  with  this  plea  that  the  debt  sought 
to  be  set  off  was  contracted  before  Scheitlin  4  Co.  were  intrusted  with  the 
goods.  How  is  the  fact  ?]  It  may  be  assumed  to  have  accrued  before  this 
claim  arose.  [Keating,  J.  Is  ^^  means  of  knowing  "  anything  more  than 
evidence' of  knowledge  ?1  The  substantial  question  is,  whether  or  not  the 
defendant  had  means  oi  knowledge.  [Coleridge,  C.  S.  I  observe  that 
Lord  Denman,  in  giving  judgment  in  Purehell  v.  Salter,  1  Q.  B.  at  page 
200,  in  the  court  below,  when  he  states  the  substance  of  the  plea  omits  all 
mention  of  ^^  means  of  knowledge."  Denman,  J.  In  the  third  edition  of 
Ballen  4  Leake,  p.  688,  there  is  a  form  of  plea  which  omits  the  words  you 
contend  ought  to  be  inserted ;  and  in  a  note  appended  thereto,  referring 
to  Baring  v.  Corrie,  2  B.  4  Aid.  187,  it  is  said  :  ^^  If  the  buyer  had  the 
means  of  knowing  him  to  be  deaUn^  as  an  agent,  and  negligently  omitted 
to  inform  himself,  it  would  be  equivalent  to  knowledge,  and  would  de- 
prive him  of  the  set-off."]  Those  words  are  found  in  the  same  form  in 
the  second  edition,  which  is  referred  to  in  the  argument  in  Semenza  v. 
Brindey,  18  C.  B.  (N.  S.)  at  p.  472.  It  is  submitted  that  the  plea  is  bad 
and  the  replications  good. 

HolU  contra.  The  plea  is  in  the  form  given  in  the  8d.  edition  of  Bul- 
len  4  Leake,  p.  688,  and  in  3  Ch.  PI.  7th  ed.  122,  and  adopted  in 
Carr  v.  Hinchliff,  4  B.  4  C-  547  ;  Fish  y.  Kempton,  7  C.  B.  687  ;  18  L. 
i.  (C.  P.)  206  ;  Dresser  v.  Norwood,  17  C.  B.  (N.  S.)  466 ;  82  L.  J.  (C. 
P.)  201,  and  otiier  cases.  The  real  question,  t^ter  iJl,  is,  whether  the 
defendants  knew  that  they  were  dealing  with  an  agent.  In  Rabone  v. 
Wmiams^  7  T.  R.  860,  n.  (a),  Loid  Mansfield  said ;  ''  Where  a  factor, 
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dealing  for  a  principal,  bat  concealing  that  principal,  deUyers  goods  in  his 
own  name,  the  person  contracting  with  him  has  a  right  to  consider  him 
to  all  intents  and  purposes  as  the  principal ;  and,  though  the  real  prind- 
pal  may  appear  and  bring  an  action  upon  that  contract  against  the  poiv 
chaser  of  the  goods,  yet  that  purchaser  may  set  off  any  claim  he  may  haye 
against  the  factor  in  answer  to  the  demands  of  the  principal.  This  has 
been  long  settled."  And  in  Oe^nrge  v.  Clagett^  7  T.  R.  359,  Lord  Ken- 
yon  and  the  rest  of  the  court,  upon  the  authority  of  that  case,  held  that 
if  a  factor  who  sells  under  a  del  credere  commission  sells  goods  as  his  own, 
and  the  buyer  knows  nothing  of  any  principal,  the  buyer  may  set  off  any 
demand  he  may  have  on  the  factor  against  the  demands  for  the  goods 
made  by  the  principal.  [Brett,  J.  The  mai^inal  note  is  not  strictly  ac- 
curate.] The  passage  dted  from  2  Smith's  Leading  Cases,  6th  ed.  115, 
is  not  inconsistent  with  the  authorities.  In  Baring  ▼.  Carrie^  2  B.  &  Aid. 
137,  the  court  came  to  the  conclusion  that  the  defendant  had  knowledge 
of  the  fact.  Abbott,  C.  J.  says,  2  B.  &  Aid.  at  p.  142 :  ^'  The  distinction 
between  a  broker  and  a  factor  is  not  merely  nominal,  for  they  differ  in 
manj  important  particalan.  A  factor  is  a  penK>i>  to  whom  gooda  aH» 
consigned  for  sale  by  a  merchant  residing  abroad  or  at  a  distance  from  the 
place  of  sale ;  and  he  usually  sells  in  his  own  name,  without  disclosing 
that  of  his  principal :  the  latter,  therefore,  with  full  knowledge  of  these 
circumstances,  trusts  him  with  the  actual  possession  of  the  goods,  and  gires 
him  authority  to  sell  in  his  own  name.  But  the  broker  is  in  a  different 
situation :  he  is  not  trusted  with  the  possession  of  the  goods,  and  he  ought 
not  to  sell  in  his  own  name.  The  principal,  therefore,  who  trusts  a  bn^er, 
has  a  right  to  expect  that  he  will  not  sell  in  his  own  name."  And  further 
on  he  says,  2  B.  &  Aid.  at  p.  144:  *^  There  is  another  circumstance 
which  shows  that  if  they  (the  defendants)  did  not  know  that  Coles  & 
Co.  were  acting  as  brokers  in  this  case,  it  was  because  they  chose  not  to 
know  it.  It  appears  that  they  received  a  sale-note,  and  were  not  tequired 
to  sign  a  bought-ndte.  Now,  without  entering  into  the  question  whether 
or  not  under  such  circumstances  the  bargain  could  be  enforced,  it  is  quite 
sufficient  to  say  that  the  ordinary  course  of  dealing  was  not  pursued,  and 
that  enough  appears  to  show  that  the  defendants  negligently  abstsuned 
from  making  those  inquiries  which  they  ought  to  h^e  made.  I  think, 
therefore,  that  they  ought  not  to  be  allowed  the  set-off  which  is  claimed.'" 
And  Bayley,  J.,  said,  2  B.  &  Aid.  at  p.  147 :  ^*  I  think  the  plaintiffs 
did  not  by  their  conduct  enable  Coles  &  Co.  to  hold  themselyes  out  as 
the  proprietors  of  these  goods,  and  so  to  impose  on  the  defendants  ;  that 
the  defendants  were  not  imposed  upon;  and  even  supposing  that  they 
were,  that  they  must  have  been  guilty  of  gross  negligence.'*  [Brett,  J. 
Three  reasons  seem  to  have  been  giyen  for  the  judgment,  any  one  of 
which  would  haye  been  sufficient.] 

In  Fish  y.  Kemptan,  7  C.  B.  687 ;  18  L.  J.  (C.  P.)  206,  CressweU,  J., 
says :  *^  This  is  an  attempt  to  extend  the  rule  laid  down  in  Babane  y.  Wtt" 
liame,  7  T.  R.  360,  n.  (a)  and  George  y.  ClageUy  7  T.  R.  369,  which  has 
now  been  uniformly  acted  upon  for  many  years.  If  a  factor  sells  goods 
as  owner,  and  the  Duj&r  bond  fide  purchases  them  in  the  belief  that  he  is 
dealing  with  the  owner,  he  may  set  off  a  debt  due  to  him  from  the  factor 
against  a  demand  preferred  by  the  principal."     These  are  exactly  the 
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tenns  of  Uiis  plea.  [Brett,  J«  The  deoiBion  was,  that  the  defendant 
knew  that  Tanner  &  Ward  were  selling  as  factors,  and  therefore  he  had 
no  right  to  set  ofiE.  The  objection  here  is,  that  the  plea  does  not  suf- 
ficiently aver  that  the  defendants  had  not  notice  that  Soheitlin  &  Co. 
were  factors.]  It  is  not  necessary  to  negative  notice  ;  it  is  enough  to  aver 
that  the  defendants  bond  fide  believed  that  the  vendors  were  the  true 
owners  of  the  goods.  [Brett,  J.  Suppose  at  the  trial  the  plaintifEs 
proved  that  the  defendants  had  notice,  and  the  jury  find  that  they  did  not 
believe  it  ?]  The  fact  of  knowledge  cannot  depend  upon  whether  the  in- 
formation was  true  or  false.  [Coleridge,  C.  J.  Do  not  the  words  of  the 
plea  convey  to  any  reasonable  mind  that  the  defendants  had  neither  notice 
nor  knowledge  ?  Keating,  J.  If  notice  is  proved,  the  plaintiffs  will  very 
likeW  dispose  of  the  allegation  that  the  defendants  had  not  knowledge.] 

ifdM  was  heard  in  reply. 

CoLEBiDGB^  C.  J.    I  am  of  opinion  that  our  judgment  'should  be  for  the 
defendants.     The  action  is  brought  for  goods  sold  and  delivered  by  the 
plaintiffs  to  the  defendants.     The  fifth  plea  states  that  the  goods  were  ' 
aold  and  delivered  to  the  defendants  by  Scheitlin  &  Co.,  then  being  agents 
of  the  plaintiffs  and  intrusted  by  them  with  the  possession  of  the  goods  as 
apparent  owners  thereof;  that  Scheitlin  &  Co.  sold  the  goods  m  their 
own  name  and  as  their  own  goods,  with  the  consent  of  the  plaintiffs ;  that, 
at  the  time  of  the  sale,  the  defendants  believed  Scheitlin  &  Co.  to  be  tho 
owners  of  the  goods,  and  did  not  know  that  the  plaintiffs  were  the  owners 
of  them,  or  were  interested  therein,  or  that  Scheitiin  &  Co.  wei*e  agents ; 
and  that  before  the  defendants  knew  that  the  plaintiffs  were  the  owners  of 
the  goods,  or  interested  therein,  or  that  Scheitlin  &  Co.  were  agents  in 
the  sale  thereof,  Scheitlin  &  Co.  became  indebted  to  the  defendants,  &c. 
It  was  in  the  first,  place  contended  by  Mr.  Udall  that  the  plea  should 
have  averred  not  only  that  the  defendants  did  not  know  that  the  plaintiffs 
were  ihe  owners  of  the  goods,  and  believed  Scheitiin  &  Co.  to  be  the 
owners,  but  also  that  the  defendants  had  not  tiie  means  of .  knowing  that 
Scheitlin  &  Co.  were  not  owners,  but  were  acting  in  the  sale  as  agents. 
It  appears  to  me,  however,  that  the  plea  states  all  that  is  material  to 
raise  the  defence.     It  states  that  the  plaintiffs  intrusted  Scheitlin  &  Co. 
with  goods  for  sale^  that  they  sold  them,  and  that  tiie  defendants  bought 
them  believing  Scheitlin  &  Co.  to  be  the  owners  of  them.     The  essence  of 
the  defence  is,  the  real  state  of  the  defendants'  minds  when  they  bought 
the  goods  of  Scheitlin  &  Co.     They  assert  that  it  was  this :  that  they  be- 
tiev^  the  goods  to  be  the  goods  of  Scheitlin  &  Co.,  and  did  not  know  or 
beheve  that  the  plaintiffs  were  the  owners  or  interested  in  them.     That 
brings  the  case  distinctly  within  the  rule  in  George  v.  Olagett^  7  T.  R. 
359 ;  and  that  is  the  form  of  plea  which  has  been  commonly  in  use  to 
raise  a  defence  of  this  kind.     I  observe  that  in  two  cases,  —  Purchell  v. 
Salter,  1  Q.  B.  197,  and  Semenza  v.  Brimley,  18  C.  B.  (N.  S.)  467  ;  84 
L.  J.  (G.  P.)  161, — where  the  plea  contained  an  averment  that  the  de- 
fendants had  no  means  of  knowledge,  no  notice  is  taken  of  that  allegation 
in  the  judgment.     If  it  be  necessary  to  aver  that  the  defendants  hs^  not 
notice  that  the  plaintiffs  were  the  owners  of  the  goods,  I  think  that  is  sub- 
stantially averred  in  this  plea  by  the  statement  that  Scheitlin  <&  Co.,  with 
Ihe  consent  of  the  plaintiffs,  sold  the  goods  as  their  own,  and  that  the 
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defendants  believed  ihem  to  be  the  owners  of  them,  and  did  not  know 
that  the  plaintiffs  were  the  owners.  The  plea  being  good,  it  follows  that 
the  replication  which  merely  states  that  at  the  time  of  the  sale  the  defend- 
ants had  the  means  of  knowing  that  Scheitlin  &  Co.  were  only  apparent 
owners,  and  were  intrusted  with  the  goods  as  agents  of  the  plaintiffs,  is 
no  answer  to  the  plea,  being  a  mere  statement  of  a  fact  which  was  im- 
material. 

Keating,  J.  I  am  of  the  same  opinion.  The  argument  of  Mr.  Udall 
in  substance  is  this :  that  in  a  plea  setting  up  the  defence  in  O-eorge  ▼. 
Clagett^  7  T.  R.  359,  it  is  not  sufficient  to  allege  want  of  knowledge, 
without  going  on  to  negative  that  the  defendant  had  the  means  of  knowl- 
edge or  notice.  It  seems  to  me,. however,  that  this  plea  contains  all  that 
is  essential  to  constitute  a  good  defence.  It  states  that  Scheitlin  &  Co. 
were  intrusted  by  the  plaintiffs  with  the  goods  for  sale  ;  that  Scheitlin  & 
Co.,  with  the  plaintiffs  consent,  sold  them  in  their  own  names  and  as  their 
own  goods ;  and  that  the  defendants  bought  them  believing  Scheitlin  & 
*  Co.  to  be  the  owners  of  them,  and  not  knowing  that  the  plaintiffs  were 
the  owners,  or  that  Scheitlin  &  Co.  were  agents  in  that  behalf.  I  think 
it  was  quite  unnecessary  to  go  on  and  aver  that  the  defendants  had  not 
notice  or  means  of  knowledge  ;  for,  if  they  had  means  of  knowledge,  that 
might  be  given  in  evidence  under  a  traverse  of  the  allegation  of  want  of 
knowledge.  For  these  reasons  I  entirely  agree  with  my  lord  that  the 
plea  is  good,  and  that  the  replications  afford  no  answer  to  it. 

Brett,  J.  The  material  allegations  in  the  plea  are,  that  the  goods  were 
sold  to  the  defendants  by  Scheitlin  &  Co.,  who  as  agents  were  intrusted  by 
the  plaintiffs  with  the  possession  of  the  goods  as  apparent  owners  thereoi, 
and  that  Scheitlin  &  Co.  sold  the  goods  in  their  own  name  and  as  their 
own  goods,  with  the  consent  of  the  plaintiffs  ;  and  that  at  the  time  of  the 
sale  the  defendants  believed  Scheitlin  &  Co.  to  be  the  owners  of  the  goods, 
and  did  not  know  that  the  plaintiffs  were  the  owners  of  or  interested  in 
them,  or  that  Scheitlin  &  Co.  were  agents  only.  The  contention  on  the 
part  of  the  plaintiffs  is,  that,  assuming  these  allegations  to  be  true,  the 
plea  is  bad  for  not  averring  that  the  defendants  at  the  time  of  the  sale 
nad  not  the  means  of  knowing  that  Scheitlin  &  Co.  were  acting  in  the 
sale  as  agents.  Assuming  the  other  averments  in  the  plea  to  be  true,  such 
an  averment  as  it  is  contended  ought  to  appear  in  it  would,  as  it  seems  to 
me,  throw  upon  the  purchasers  of  goods  a  burden  which  the  mercantile 
law  never  intended  should  be  cast  upon  them.  ^^  Means  of  knowledge  " 
is  so  large  and  comprehensive  a  term  that  the  defendants  might  be  bound 
to  prove  that  they  could  not  by  inquiry  have  ascertained  that  the  plainti£b 
were  the  owners  of  the  goods,  and  that  ScheitUn  &  Co.  were  acting  only  as 
agents  in  the  sale  of  them.  That  would  be  manifestly  unjust,  seeing  that 
the  plaintiffs,  by  intrusting  Scheitlin  &  Co.  with  the  possession  of  the  goods 
for  sale,  gave  them  the  opportunity  of  representing  themselves  to  be  the  real 
owners  of  them.  It  was  further  said  that  the  plea  is  bad  for  not  averring 
that  the  defendants  had  not  notice.  It  is  unnecessary  to  decide  that.  If  it 
were,  I  should  be  prepared  to  hold  that  the  negation  of  notice  is  involTed 
in  the  affirmative  allegation  that  Scheitlin  &  Co.  sold  the  goods  in  their 
own  names  and  as  their  own  goods,  and  that  the  defendants  bought  them 
believing  Scheitlin  &  Co.  to  be  the  owners  and  not  knowing  the  plaintifib 
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to  be  the  owners.  But,  though  it  is  not  necessary,  I  should  incline  to  so 
further  and  to  say  that,  if  the  replication  had  expressly  averred  that  the 
defendants  had  notice  at  the  time  of  the  sale  that  Scheitlin  &  Co.  were 
acting  merely  as  agents,  if  the  allegations  in  the  plea  were  true  that 
averment  would  be  immaterial.  I  take  the  rule  of  law  to  have  been  prop- 
erly laid  down  by  Willes,  J.,  in  Se^nema  v.  Brinnley^  18  C.  B.  (N.  S.) 
at  p.  477,  where,  treating  of  the  facts  necessary  to  be  alleged  in  a  plea 
of  this  sort,  he  says,  referring  to  the  rule  in  U-eorge  v.  Clagett^  7  T  R. 
359 :  '^  In  order  to  make  a  valid  defence  within  the  rule  above  stated,  it  is 
obvious  that  the  plea  should  show  that  the  contract  was  made  by  a  person 
whom  the  plaintiff  had  intrusted  with  the  possession  of  the  goods ;  that 
that  person  sold  them  as  his  own  goods  in  his  own  name  as  principal,  with 
the  authority  of  the  plaintiff ;  that  the  defendant  deal£  with  him  as  and  be- 
lieved him  to  be  the  principal  in  the  transaction  ;  and  that  before  the  de- 
fendant vras  undeceived  in  that  respect  the  setoff  accrued."  In  that  state- 
ment of  the  law  by  that  very  learned  jud^,  neither  of  the  allegations,  the 
absence  of  which  is  relied  on  here,  is  alluded  to.  Mr.  Udall's  reference  to ' 
the  precedent  in  Chitty  Jun.  Sd  ed.  p.  514,  shows  that  the  extreme  caution 
of  the  learned  editors  induced  ihem  to  put  in  something  which  was  not  ab- 
solutely necessary  to  the  validity  of  the  plea.  I  am  of  opinion  that  the  plea 
is  good,  and  the  replications  bad. 

Denman,  J.  I  am  of  the  same  opinion.  I  think  the  plea  contains  all 
that  is  essential  to  constitute  a  defence.  Means. of  knowledge  may  be 
material  evidence  on  the  trial.  So,  the  allegation  of  notice  would  be 
merely  stating  matter  of  evidence.  Judgment  for  the  defendant$. 

Attorneys  for  plaintiffs :  Williamson  ^  HiU^  for  Ingleden  &  Daggett, 
Newcastle-upon-Tyne. 

Attorney  for  defendants  :   Clements. 

November  20,  1878. 


COURT  OF  QUEEN'S  BENCH. 
[Law  Reports,  9  Q.  B.  66.] 

NEGUOENCE.  —  RAILWAY  COMPANY.  —  INVITATION  TO  PASSENGERS  TO 

ALIGHT. 

LEWIS  AND  WIFEy.  THE  LONDON,    CHATHAM,  AND   DOVER 

RAIL  WA  T  COMPANY. 

9 

Tlie  plainUff  was  a  passenger  an  the  defendants*  railway  from  A  to  B;  while  the 
train  was  passing  through  B  station  the  company's  servants  called  out  the  name  of 
the  station^  and  shortly  afterwards  the  train  stopped*  The  carriage  in  which  the 
plaintiff  travelled  stopped  a  little  way  beyond  the  platform,  and  several  car- 
riages  and  the  engine,  which  were  in  front  of  that  carriage,  stopped  at  some  dis' 
iameefrom  the  platform.  The  plaintiff,  who  was  well  acquainted  with  the  station, 
in  alighting  from  the  carriage  was  thrown  down  and  injured  in  consequence  of 
the  train  being  backed  into  the  station  for  the  purpose  of  bringing  the  carriages 
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(dongnde  the  platform.  A  very  short  interval  elap$ed  between  the  time  thai  the 
train  stopped  and  the  time  it  was  hacked  into  the  station  :  Held,  that  there  woe  no 
evidence  of  negliyenee  on  the  part  of  the  company  to  render  them  liable  to  an  action. 

Appeal  from  the  county  court  of  Middlesex  holden  at  Westminster. 

This  was  an  action  of  tort  commenced  in  the  court  of  queen's  bench 
and  remitted  to  the  Westminster  county  court,  under  80  and  81  Vict.  c. 
142,  s,  10. 

The  plaint  alleged  that  the  action  was  for  negligence  in  carrying  the 
wife  as  a  passenger  upon  the  defendants*  railway,  whereby  she  was  in- 
jured, and  for  the  loss  of  services  sustained  by  the  husband,  and  for  med- 
ical expenses  incurred  by  him. 

The  cause  was  tried  on  the  21st  of  February,  1872,  before  the  judge 
and  jury,  when  the  jury  found  a  verdict  for  the  plaintiffs,  with  damages 
jE20.  This  verdict  was,  on  the  application  of  the  defendants,  set  aside 
by  the  judge,  and  a  new  trial  was  onlered.  On  the  21st  of  June,  1872,  the 
.cause  was  again  tried  before  the  judge  and  a  jury. 

The  evidence  given  on  behalf  oi  the  plaintiffs,  so  far  as  is  material, 
is  as  follows:  The  plaintiff,  Mary  Ann  Licwis,  on  her  examination-in- 
chief,  said :  **  On  the  7th  of  October,  1871,  at  a  few  minutes  past  seven  in 
the  evening,  I  started  from  St.  Maiy  Cray  for  Bromley,  in  a  third-class 
carriage  of  defendants.  I  paid  4c2.  for  my  ticket.  The  train  was  late  at 
St.  Mary  Cray.  When  it  arrived  at  Bromley  station,  I  heard  *  Bromley  ' 
called  out  several  times.-  I  know  the  station  well.  After  I  heard  ^  Brom- 
ley *  called  out  the  train  stood  still.  I  was  in  the  act  of  getting  out,  and 
a  gentleman  in  the  same  compartment  with  me  opened  the  door.  I  had  a 
basket  and  large  parcel.  When  the  gentleman  opened  the  door  I  wanted 
to  get  my  basket ;  he  wished  me  to  get  out  first,  and  said  he  would  hand 
me  out  my  goods.  I  put  my  hand  on  the  door,  and  my  foot  on  the  step, 
and  a  sudden  jerk  of  the  tram  threw  me  off  the  step  on  to  the  end  of  the 
)»latform.  When  I  got  up  and  was  getting  out  of  the  carriage  the  train 
was  quite  still ;  the  sudden  jerk  threw  me  down.  I  fell  on  the  edge  of 
the  platform,  just  clear  of  the  bridge,  where  the  platform  joins  the  bridge. 
I  fell  just  off  the  platform.  The  jerk  of  the  train  threw  me  from  the  edge 
of  the  door  on  to  the  platform.  I  would  have  fallen  on  the  platform 
provided  there  had  been  sufficient  ground  to  hold  me.  Some  wires  were 
outside ;  but  for  those  wires  I  should  have  been  under  the  railway  car- 
riage ;  they  protected  me  from  the  wheels  of  the  railway  carriage.  The 
carriage  I  was  in  went  cloi^  to  the  edge  of  the  platform,  as  near  as  it 
could  be.  If  the  train  had  been  a  little  farther  I  would  have  fallen  or 
been  upon  the  platform.  After  the  jerk  the  train  shunted  back  some  dis- 
tance. My  knee  was  very  much  hurt.  I  was  taken  to  a  cab.  Before 
that,  the  guard  asked  me  if  I  heard  him  call  out>  Bromley.'  I  said  I  did 
not.  He  said  he  called  out '  Keep  your  seats.'  I  did  not  hear  any  one  call 
out  *  Keep  your  seats.'     I  told  the  guard  that." 

On  cross-examination  she  said  she  knew  the  Bromley  station  very  well. 
^^  I  had  observed  it  manv  times  before  this  occasion.  I  knew  the  platform 
goes  quite  up  to  the  brick  work  of  the  bridge ;  the  brick  work  of  the  bridge 
in  fttct  joined  the  end  of  the  station.  When  I  fell  I  did  not  come  upon  the 
ground.  I  was  thrown  suddenly  from  the  step  of  the  carriage ;  one  loot  was 
on  the  step,  and  my  hand  was  on  the  carriage  door ;  I  was  suddenly  thrown 
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from  the  carriage  door  to  the  edge  of  the  platform.  I  came  on  to  the  wires. 
The  wires  adjoin  the  platform ;  they  come  quite  up  to  it ;  they  are  lower  than 
the  platform.  I  found  myself  at  the  edge  of  the  platform  upon  the  ground.*' 
Question :  ^^  As  the  platform  comes  up  close  to  the  end  of  the  bridge,  you 
were  under  the  bridge?"  Answer :  *'  I  could  not  be  under  the  bridge." 
Question :  **  If  the  platform  came  absolutely  to  the  bridge,  and  you  were 
under  the  bridge,  you  would  not  have  fallen  on  the  platform  ?  "  Answer : 
^^ It  was  not  far  under  the  bridge."  Question:  ^^  Could  you  have  been 
nnder  anywhere  else  than  under  the  bridge  ?  "  Answer :  "  I  could  not  be 
under  the  bridge."  Question  :  "  What  were  you  near  ?  "  Answer :  **  The 
brickwork  of  the  platform.  The  brickwork  was  above  me.  There  were 
other  persons  in  the  carriage.  '  After  the  train  stopped  I  prepared  to  get 
out.  The  gentleman  said  I  was  to  get  out,  and  he  would  hand  me  out  my 
basket  and  parcels.  I  was  in  the  act  of  stooping  down  to  lift  them  up 
myself ;  he  opened  the  door.  He  did  not  caution  me  not  to  get  out  be* 
cause  it  was  dangerous  to  do  so.  I  do  not  know  whether  any  other  pas- 
senger opened  the  door.  I  could  not  say  whether  any  one  from  the  outside 
opened  it.  There  was  no  one  close  by.  I  did  not  open  the  door.  Previ- 
ous to  leaving  the  train  I  did  not  hear  any  one  call  out  ^  Keep  jour  seats  ;  * 
I  heard  only  ^  Bromley,  Bromley.'  I  travel  on  the  line  sometimes  once  or 
twice  a  week,  and  I  know  it  is  the  practice  to  call  out  the  name  of  the 
station  as  the  train  comes  up  to  it." 

On  reexamination  the  witness  said:  *^The  train  was  perfectly  still 
when  I  endeavored  to  get  out.  I  was  in  the  front  part  of  the  train,  not 
in  the  back  part  of  the  carriage."  In  answer  to  the  jud^  she  said: 
^  There  is  an  archway  at  the  further  end  of  the  platform  commg  from  St. 
Mary  Cray,  and  the  railway  goes  under  it.  The  platform  ^oes  up  to  the 
bridge  and  adjoins  it.  Part  of  the  train  was  standing  under  the  bridge 
when  I  got  out,  and  the  engine  was  on  the  other  side.  My  carriage  was 
just  at  the  end  of  the  platform.  If  my  carriage  had  been  a  little  further 
back  I  should  have  fallen  on  to  the  platform.  I  do  not  know  that  I  fell 
against  an  iron  bar.  I  could  not  tell.  There  is  an  iron  bar  adjoining  the 
platform ;  that  is  the  bar  the  wire  is  on." 

Bichard  Elliott  said :  **  On  the  7th  of  October  I  came  in  the  train 
from  Sevenoaks  junction  to  Bromley ;  the  train  was  due  at  Bromley  at  7. 
29  p.  H. ;  it  was  late.  When  the  train  came  to  Bromley  station  several 
offidals  called  out  *•  Bromley.'  I  was  in  the  hind  part  of  the  train,  and 
had  my  basket  in  the  back  of  the  train  in  the  luggage  break.  After 
'  Bromley  *  was  called  out  the  train  stopped.  I  got  out  and  went  to  the 
back  part  of  the  train.  I  walked  seven  or  eight  yards,  and  then  the  train 
shunted  back  about  three  or  four  rods.  I  did  not  hear  any  guard  call  out, 
'  Keep  your  seats.'  " 

Thomas  Strong  said :  ^  I  am  a  plumber  and  glazier,  and  reside  at  Brom- 
ley. I  was  a  passenger  in  the  train  from  St.  Mary  Cray.  I  was  in  the 
fore  part  of  the  train.*  I  had  my  basket  and  my  frame  of  glass  on  my 
back.  When  we  got  to  Bromley  station  I  heard  *  BronJey '  called  out 
three  times.  The  train  came  to  a  stand  ;  my  basket  was  on  the  seat  of 
the  carriage.  I  took  my  basket  in  my  hand  when  the  train  stopped. 
The  frame  was  strapped  on  my  back.  I  stood  upright,  and  bent  over  to 
take  hold  of  the  handle  of  the  door ;  all  at  once  the  train  shunted  baok 
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and  threw  me  back,  and  my  glass  went  against  the  back  of  the  carriage 
and  two  large  sheets  of  glass  were  broken.  I  was  not  injured.  I  did  not 
attempt  to  get  out  when  the  train  gave  me  that  jerk.  I  stopped  till  it 
came  to  a  stand  again.     I  heard  no  one  call  out,  ^  Keep  your  seats.*  *' 

On  cross-examination  he  said  :  **  They  may  have  called  out,  '  Keep  your 
seats,'  but  I  did  not  hear  them.  I  was  in  the  fore  part  of  the  train,  near 
the  engine,  with  my  back  to  the  engine,  up  at  the  fore  end  of  the  train 
underneath  the  bricl^.  I  was  in  the  fore  part  of  the  train  as  it  ran  up 
through  Bromley.  I  put  my  arm  over  towards  the  door,  and  then  the 
train  shunted  back  and  gave  me  a  jerk,  and  then  I  stayed  till  the  train 
went  back  and  came  to  a  stand.  I  am  almost  certain  I  was  within  three 
or  four  carriages  of  the  engine.  I  cannot  say  how  much  I  was  under  the 
bridge  ;  I  should  not  call  the  fore  part  that  part  that  was  going  to  Lon- 
don.    I  should  call  it  the  back  part  of  the  train." 

In  answer  to  the  judge  the  witness  said :  '^  I  know  some  portion  of  the 
train  was  a  long  way  beyond  the  station  where  it  used  to  stay.  I  was 
thrown  back.  I  was  incumbered  with  the  glass  at  my  back  ;  after  the 
jerk  the  train  put  back."  In  answer  to  a  juror  the  witness  said :  ^^  I 
cannot  exactly  say  whether  the  carriage  I  was  in  when  I  first  attempted 
to  get  out  was  under  the  bridge." 

At  the  conclusion  of  the  plaintiffs'  case  the  judge  stated  that,  in  his 
opinion,  there  was  no  evidence  of  negligence  on  the  part  of  the  defendants 
to  go  to  the  jury,  and  that  it  was  his  duty  to  direct  a  nonsuit,  but  the 
plaintiffs  refused  to  be  nonsuited ;  the  judge  thereupon  directed  the  ver- 
dict to  be  entered  for  the  defendants. 

The  question  for  the  consideration  of  the  court  was,  whether  the  ver- 
dict entered  for  the  defendants  ought  to  be  set  aside  and  a  new  trial  ordered. 

B.  F.  Williams^  for  the  plaintiffs.  The  defendants  were  guilty  of  neg- 
ligence. The  officials  called  out  ^^  Bromley,"  and  then  the  train  stopped. 
The  female  plaintiff  reasonably  supposed,  under  these  circumstances,  die 
was  to  alight.  The  calling  out  the  name  of  the  station,  coupled  with 
the  stopping  of  the  train,  was  an  invitation  to  her  to  get  out  of  the  car- 
riage. Cockle  V.  London  and  South  Eastern  Ry.  Go,  Law  Rep.  7  C.  P. 
321.  While  she  is  acting  on  the  invitation,  and  is  about  to  get  down 
from  the  carriage,  the  train  is  suddenly  shunted  back  and  she  is  injured. 
Shunting  back  the  train  without  notice  is  an  absence  of  ordinary  care  in 
the  management  of  the  train,  and  is  negligence  for  which  the  defendants 
are  liable. 

TT.  (r.  Harrison^  for  the  defendants,  was  not  called  upon. 

Blackburn,  J.  I  think  it  is  not  necessary  to  hear  the  defendants' 
counsel.  The  question  is,  whether  (the  woman  having  unquestionably 
sustained  an  injury)  the  judge  could  say  there  was  evidence  on  which  the 
jury  could  reasonably  find  that  there  wfis  negligence  on  the  part  of  the 
defendants  or  their  servants,  which  occasioned  injury  to  the  plaintiff.  The 
facts  appear  to  be  abundantly  clear  on  the  female  plaintiff's  own  story. 
It  appears  that  the  train  was  coming  up  to  the  station,  and  some  official 
on  the  platform  called  out,  "  Bromley  —  Bromley."  Calling  out  the  name 
of  the  station  I  understand,  and  have  always  understood,  to  mean  this,  that 
it  is  an  intimation  to  all  who  are  travelling  by  the  train  that  the  station  at 
which  the  train  is  about  to  stop  is  that  particular  station.     When  the  ser- 
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▼ants  of  the  defendants  called  oat  ^^  Bromley/'  the  train  was  still  going 
forward,  and  the  train,  by  one  of  those  accidents  that  will  sometimes  occur, 
overshot  the  platform,  so  that,  as  the  plaintiff  herself  said,  the  engine 
went  beyond  the  bridge,  and  part  of  the  train  went  under  the  bridge  and 
passed  the  platform.  Immediately  after  that  there  was  an  order  given 
for  the  train  to  Come  back  to  the  platform,  and  the  train  was  backed.  The 
female  plaintiff  had  in  the  mean  time  proceeded  to  get  out,  and  in  trying 
to  get  out,  and  in  consequence  of  trying  to  get  out  at  the  time  the  trf^in 
began  to  back,  a  jerk  comes,  throws  her  down,  causing  the  injury.  The 
question  is,  whether  there  was  negligence  on  the  part  of  the  defendants' 
servants  causing  her  to  get  out  at  the  time  and  place  she  did  ?  Mr.  Wil- 
liams has  argued  that  if  the  plaintiff  supposed  she  was  to  get  out  at  the 
place  at  which  the  train  stopped,  and  was  injured,  the  defendants  are  lia- 
ble. I  do  not  think  so,  unless  that  supposition  was  induced  by  the  acts  of 
the  company's  servants ;  but  the  plaintiff  could  not  have  supposed  that, 
because  she  says  that  she  knew  the  place  well ;  that  she  saw  ner  carriage 
was  not  alongside  the  platform,  but  at  the  edge  or  the  comer  of  it,  and 
that  part  of  die  train  was  beyond  the  platform.  I  see  no  evidence  in  this 
case  of  an  act  on  the  part  of  the  company's  servants  to  induce  her  or  to 
justify  her  in  alighting  at  the  spot  where  sne  was  gettiiig  out.  From  all 
the  circumstances  she,  as  a  reasonable  person,  must  have  believed  that  the 
train,  which  had  passed  the  platform,  would  come  back  again ;  that  it 
would  not  stop  under  the  bridge  and  let  the  passengers  in  the  further  car- 
riages get  out  upon  the  line ;  and,  consequently,  she  had  no  business  to  get 
out  at  the  place  she  did  unless  the  company's  servants  told  her  to  do  so. 
There  was,  therefore,  no  evidence  from  which  the  jury  could  have  reason- 
ably found  negligence.  I  do  not  agree  with  Mr.  Williams  that  calling  out 
the  name  of  a  station  is  an  invitation  to  passengers  to  alight.  On  the  con- 
trary, the  name  of  the  station  is  generally  called  out  as  the  train  is  pass- 
ing on.  Every  person  must  have  heard  porters  at  a  railway  station  call 
out  something,  which,  if  he  happens  to  know  the  name  of  the  station,  he 
can  recognize;  if  not,  it  frequently  happens  that  the  passenger  cannot 
make  out  what  name  it  is  that  the  porters  are  calling  out.  Calling  out 
the  name  of  a  station  is  not  an  invitation  to  alight.  Cockle  v.  London  ^ 
South  Eagtern  Ry.  Co.  Law  Bep.  7  C.  P.  S21,  is  distinguishable.  In  that 
case  there  was  clear  evidence  that  the  train  had  been  brought  to  a  final 
standstill,  and  that  the  passengers  were  to  get  out  at  that  place,  or  not  at 
all.  I  think  there  was  no  evidence  on  which  the  jury  could  find  for  the 
plaintiffs,  and  that  consequently  the  judge  was  right  in  directing  a  verdict 
for  the  defendants. 

QuAiN,  J.  I  am  of  the  same  opinion.  This  is  a  case  manifestly  where 
the  female  plaintiff  had  no  reasonable  ground  for  believing  that  the  train 
had  finally  stopped,  so  as  to  entitle  her  to  alight  at  the  particular  spot. 
She  says  herself  that  she  knew  the  station  very  well,  and  that  she  had 
been  in  the  habit  of  travelling  on  the  line  once  or  twice  a  week.  She  was 
in  the  front  part  of  the  train.  Four  carriages  in  front  of  her,  as  well  as 
the  engine  and  tender,  had  actually  shot  so  far  beyond  the  platform  that 
they  were  at  the  other  side  of  the  bridge,  and  her  own  carriage  was  close 
to  die  end  of  the  platform  and  well  up  to  the  bridge.  She  knowing  the 
place,  when  she  looked  out  and  saw  the  position  of  the  train,  must  have 
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seen  at  once  that  the  train  was  not  in  its  proper  position ;  and  if  she  had 
thought  for  a  moment,  she  must  have  Imown  that  the  train  would  be 
backed  in  order  to  get  it  into  its  proper  place  alongside  of  the  platform. 
With  a  knowledge  of  the  station,  and  without  any  express  invitation  to 
alight,  and  without  having  the  door  opened  for  her  by  any  porter  — only 
having  heard  ^^  Bromlev/'  called  out  —  which  is  done  to  give  notice  to  the 
passengers  that  the  tram  had  arrived  at  that  particular  station,  and  that 
th^y  were  to  prepare  to  alight  —  she  gets  out.  The  company  had  done  no 
act  to  induce  her  to  believe  that  the  train  had  arrived  at  a  place  where  it 
would  stop,  so  as  to  justify  her  in  assuming  that  the  company  had  given 
her  an  invitation  to  alight  at  that  particular  spot.  I  think  the  Terdict 
was  right. 

Archibald,  J.  I  am  also  of  opinion  that  there  was  no  evidence  in  this 
case  to  go  to  the  jury.  No  doubt  there  may  be  conduct  on  the  part  of 
the  company,  and  the  circumstances  may  be  such  as  to  amount  to  an  invi- 
tation to  get  out  without  the  actual  opening  the  door  and  bidding  the 
passengers  to  alight.  If  the  train  is  in  its  proper  place,  or  if  the  train  is 
allowed  to  stand  still  for  a  sufScient  length  of  time,  there  may  be,  under 
some  circumstances,  an  intimation  at  least  that  the  passengers  may  alight. 
But  the  circumstances  are  entirely  diiSerent  here.  The  train  had  reached 
beyond  the  platform  ;  for,  according  to  the  evidence,  it  is  clear  that  a  con- 
siderable portion  of  it  was  beyond  the  bridge,  and  the  carriage  in  which 
the  plaintiff  herself  was  travelling  was  next  to  the  comer  of  the  platform. 
The  slightest  attention  on  her  part  must  have  made  her  aware  that,  as 
matters  stood,  it  was  dangerous  for  her  to  alight.  She,  knowing  the  sta- 
tion as  she  did,  must  have  come  to  the  reasonable  conclusion  that  that  was 
not  the  place  she  ought  to  alight  at ;  that  there  was  something  more  to 
be  done,  and  that  the  train  would  be  pushed  back  before  it  was  right  and 
proper  for  her  to  alight.  Being  well  acquainted  with  the  platform  and 
the  station  —  and  the  evidence  showing  that  the  train  did  not  wait  a  suflB- 
dent  time  and  give  her  fair  intimation  that  she  might  alight  without  dan- 
ger—  she  chooses  to  get  out  of  the  carriage.  The  evidence  as  to  the  time 
tiie  train  stopped  shows  it  was  only  for  a  few  seconds.  One  of  the  wit- 
nesses states  that  he  had  a  frame  strapped  on  his  back ;  he  had  not  to  wait 
to  put  it  on  ;  and  that  when  the  train  stopped  he  stood  up  immediately, 
and  then  he  put  his  hand  on  the  door ;  the  train  shunted  back.  We  may 
conclude  that  he  was  an  active  man,  carrying  a  burden,  and  therefore  did 
not  lose  much  time  in  attempting  to  get  out  of  the  carriage ;  but  he  says 
before  he  got  out  of  the  carriage  the  train  shunted  back,  so  that  the  femue 
plaintiff  must  have  got  out  very  hastily  and  in  a  great  hurry,  and  at  a 
time  when  there  was  nothing  done  on  the  part  of  the  company,  or  their 
servants,  that  she  might  have  taken  to  be  an  intimation  or  invitation  that 
she  might  safely  get  out.  Under  these  circumstances,  I  think  the  verdict 
was  right.  Judgment  far  the  defendants. 

Attorneys  for  plaintiffs :  Martin^  Qregary  ^  Baretnan. 

Attorney  for  defendants:  J.  (7.  Chfurch* 

November  11, 1878. 
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COUBT  OF  EXCHEQUBB. 

[Law  Repoets,  9  Ex.  54.] 

TBOVBB.  —  ACTION  BY  PUBOHABEB  FOE  GOODS   SUBJECT  TO  VBNDOB's 

UEN  FOE  UNPAID  PUBCHASE  HONEY. 

LORD  V.  PBICE. 

The  purchaser  of  good$  which  remain  in  the  poeseesian  of  the  vendor  eubjeet  to  the 
vmdor's  Hen  for  unpaid  purchcue-money  cannot  maintain  an  action  of  trover 
against  a  wrong-doer. 

AanoN  of  trover  tried  in  the  passage  court,  Liverpool,  on  the  8th  of 
Noyember,  1878.  The  plaintiff,  on  the  15th  of  August,  bought  at  an 
auction  two  lots  of  damaged  cotton,  part  of  the  salvage  from  a  fire,  under 
conditions  which,  so  far  as  is  material,  were  as  follows  :  — 

"  2.  All  the  cotton,  as  allotted,  is  to  be  at  purchaser's  risk  as  to  fire, 
theft,  disarrangement  of  lots,  or  loss  in  any  respect,  from  the  falling  of  the 
broker^s  hammer,  and  to  be  taken  away  before  Saturday  next,  the  16th 
instant,  at  four  o'clock,  P.  M. ;  and  if  any  should  remain  after  that  time, 
the  cotton  remaining  will  be  sold  without  notice,  the  deposit  forfeited,  and 
the  loss  (if  any)  to  be  made  good  by  the  defaulter. 

^*  3  A  deposit  of  £50  per  heap  and  £10  per  lot  to  be  paid  at  the  time 
of  sale  of  each  lot,  and  payment  of  the  balance  in  cash,  less  1][  per  cent, 
discount,  to  be  made  immediately  after  at  the  broker's  office,  and  before 
delivery  of  the  cotton." 

The  plaintiff  paid  the  deposit  on  the  two  lots,  but  did  not  pay  the  resi- 
due of  the  purchase  money,  and  left  the  cotton  in  the  field  where  the 
auction  had  been  held. 

On  the  same  day  he  removed  one  of  the  lots ;  but  on  going  on  the  18th 
of  Augost  to  fetch  the  other  lot,  he  found  that  it  was  gone.  It  had,  in 
fact  been  taken  by  the  defendant,  who  was  also  a  purchaser  at  the  sale,  by 
mistake  for  a  lot  which  had  been  bought  by  him,  and  the  plaintiff  (whose 
purchase  money  was  still  unpaid)  now  sued  him  for  the  alleged  conversion. 
The  learned  ajssessor,  on  the  defendant's  application,  nonsuited  the  plaintiff, 
on  the  ground  that  the  vendor's  lien  for  unpaid  purchase  money  prevented 
him  from  maintaining  an  action  of  trover,  and  gave  leave  to  the  plaintiff 
to  move  the  court  of  exchequer  for  a  new  trial.  A  rule  having  been  ob- 
tained accordingly, 

OtUlif  showed  cause.  In  order  to  maintain  this  action  the  plaintiff 
must  have  the  right  to  present  possession.  But  the  plaintiff  has  no  such 
right  It  is  true  that  the  property  in  the  goods  passed  to  him,  but 
the  vendor's  lien  for  unpaid  purchase  money  deprived  him  of  the  right  to 
possession,  which  the  vendor  retained.  Blozam  v.  Sanderiy  4  B.  &  C. 
941,  at  p.  948 ;  Mlgate  v.  Kebble,  8  M.  &  G.  100.  The  owner,  therefore, 
could  have  maintained  an  action  against  the  defendant,  and  the  plain- 
tiff cannot,  for  it  cannot  be  that  both  can  sue.     Similarly  a  mortgagee, 

under  a  bill  of  sale  of  chattels,  of  which  the  mortcrasor'is  to  remain  in 
VOL.L  -IS  ^^ 


104  THE  AMERICAN  LAW  TIMES  REPORTS.  [Maj,  1874. 

VoL  I.]  LoBD  V.  Pkicb.  [No.  5. 

possession  until  default  in  payment,  cannot  maintain  trover  for  them; 
Bradley  v.  Copley^  1  C.  B.  685 ;  nor  a  landlord  for  diattels  leased  to  a  ten- 
ant. Gordon  v.  Harper^  7  T.  R.  9.  The  plaintiflE's  remedy  is  not  in  this 
form  of  action,  but  oy  a  special  action  for  injury  to  his  interest  in  the 
goods,  as  in  Mear%  v.  London  and  South  Western  ky.  Co.  11  C.  B.  (N.  S.) 
850 ;  31  L.  J.  (C.  P.)  220.  This  course  would  secure  the  rights  of  all 
parties,  but  if  the  plaintiff  can  recover  without  paying  for  the  goods,  the 
vendor's  lien  will  be  lost.     Possibly  also,  by  now  paying  or  tendering  the 

Erice,  the  plaintiff  might  entitle  himself  to  recover  in  trover.    In  any  case 
e  \a  not  without  remedy,  for  he  may  treat  the  vendor  as  his  trustee,  and 
on  giving  an  indemnity,  sue  in  his  name. 

Myburgh^  in  support  of  the  rule.  It  is  true  the  plaintiff  has  no  right  to 
present  possession  as  against  the  vendor,  but  the  vendor's  right  is  for  his 
own  benefit,  and  the  defendant,  who  is  merely  a  wrong-doer,  cannot  take 
advantage  of  it. 

Bramwell,  B.  I  am  of  opinion  that  this  rule  must  be  discharged,  on 
the  ground  that  the  action  cannot  be  maintained  without  a  right  of 
present  possession  in  the  plaintiff.  Here  there  is  no  evidence  that  the 
plaintiff  had  any  right  of  possession ;  that  right  was  in  the  vendor,  who 
was  entitled  to  retain  possession  of  the  goods  until  the  balance  of  the  pur- 
chase money  was  paid,  and,  on  non-payment,  to  resell  the  goods  and 
recoup  himself  for  any  loss  sustained  on  the  resale.  Therefore,  if  the 
goods  were  tortiously  removed  (and  there  is  no  evidence  that  the  vendor 
assented  to  their  removal),  it  is  manifest  that  the  vendor  could  have  main- 
tained an  action.  But  it  cannot  be  that  two  men  can  be  entitled  at  ilie 
same  time  to  maintain  an  action  of  trover  for  the  same  goods.  It  is, 
therefore,  abundantly  manifest  that  the  vendor  could,  and  that  the  plain- 
tiff  cannot,  mauitain  this  action. 

Whether,  by  paying  the  balance  of  the  price  now,  or  tendering  it,  the 
buyer  can,  either  in  an  action  of  trover  or  by  a  special  action  on  the  case, 
have  any  remedy  at  common  law  in  his  own  name,  or  whether  he  is  lim- 
ited to  an  action  in  the  name  of  the  vendor,  it  is  not  necessary  now  to 
pronounce.  It  is  sufficient  to  say  that,  on  the  facts  shown  here,  the 
plaintiff  cannot  recover. 

Amphlett,  B.     I  am  of  the  same  opinion.     I  should  be  sorry  to  sup- 

Eose  that  the  plaintiff  could  have  no  remedy.  No  doubt,  on  paying  the 
alance,  he  would  be  entitled  to  relief,  either  at  law  or  in  equity.  But  it  is 
sufficient  to  say  here  that  he  has  not  done  those  acts  which  were  necessary 
to  entitle  him  to  the  possession  of  the  goods,  and  that  he  cannot  therefore 
maintain  this  action.  Rule  discharged. 

Attorneys  for  plaintiff :  Lowndes  ^  Co.^  Liverpool. 
Attorney  for  defendant :  Lupton,  Liverpool. 
January  30,  1874. 
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SUPREME  COUBT  OF  THE  UNITED  STATES. 

[OcTOBBB  Tbbii,  1873.] 

BANKBUPTOY.  —  EQUITABLB  8BT-0EP. 

MOSES  W.  GRAY,  Appellant,  v.  WILLIAM  K  BOLLO,  Asiignee  in  Bank- 
ruptcy of  the  Bstate  of  the  Merchanti*  tMurance  Company, 

1.  Set-off  is  enforced  in  equity  only  where  there  are  mutual  debts  or  mutual  credits, 
or  where  there  exists  some  equitable  consideration  or  agreement  between  the  parties 
which  would  render  it  unjust  not  to  allow  a  set-off, 

2.  Where  a  bankrupt  owes  a  debt  to  two  persons  jointly,  and  holds  a  joint  note  given 
by  one  of  them  and  a  third  person,  the  two  claims  are  not  subject  to  set-off  under 
the  bankrupt  act,  being  neither  mutual  debts  nor  ( without  more)  mutual  credits. 

3.  Where  one  of  two  joint  debtors  becomes  bankrupt,  it  seems  that  the  creditor  may 
set  off  the  debt  against  his  separate  indebtedness  to  the  bankrupt,  because  each  joint 
debtor  is  liable  to  him  in  solido^br  the  whole  debt ;  hut,  if  this  be  conceded,  it  does 
not  follow  that  if  one  of  two  joint  creditors  becomes  bankrupt,  the  common  dpbtor 
may  set  off  against  the  debt  a  separate  claim  which  he  has  against  the  bankrupt, 
for  this  would  be  unjust  to  the  other  joint  creditor, 

4.  A  and  B  were  joint  makers  of  certain  notes,  which  were  transferred  to  an  insur- 
anee  company,  B  and  G  held  policies  in  this  company  which  became  due  in  con- 
sequence  of  loss  by  fire.  The  company  being  bankrupt,  its  assignee  claimed  the 
fall  amount  of  the  notes  from  A  and  B,  B  sought  to  set  off  against  his  half  of 
Uie  liability  the  claim  due  to  him  and  O  on  the  policies  of  insurance,  the  latter 
consenting  thereto :  Held,  that  this  was  not  a  case  for  set-off  within  the  bankrupt 
act,  the  two  obligations  having  been  contracted  wiUiout  any  reference  to  each  other. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

Justice  Bbajdley  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  was  filed  to  compel  a  set-off  of  alleged  mutual 
debts.  The  Merchants'  Insurance  Company,  when  it  became  bankrupt 
by  the  great  fire  at  Chicago,  held  two  promissory  notes  for  $5,555  eadi, 
made  by  the  complainant  Gray,  jointly  with  one  Gaylord,  and  which  the 
company  had  received  from  the  payee  in  the  regular  course  of  business. 
By  the  fire  referred  to,  Moses  W.  Gray,  the  complainant,  and  his  brother, 
Franklin  D.  Gray,  doing  business  under  the  firm  of  Gray  Brothers,  suf- 
fered largely  in  the  destruction  of  buildings,  for  which  they  held  insurance 
in  the  said  insurance  company,  whereby  the  latter  became  indebted  to 
them  in  the  sum  of  $30,000  on  three  several  policies.  Now  the  complain- 
ant alleges  that  his  just  share  of  liability  on  the  two  notes  is  one  half  of 
the  amount,  and  he  desires  to  have  that  half  extinguished  by  a  set-off  of 
the  like  amount  due  on  the  policies.  It  is  true,  the  money  due  on  the 
policies  is  not  due  to  him  alone,  but  to  Gray  Brothers.  But  he  states  that 
his  brother  assents  to,  and  authorizes,  sucn  appropriation ;  and  the  bill, 
being  demurred  to,  must  be  taken  as  true.  The  question  is,  whether  set- 
off can  be  allowed  in  such  case  ?  The  language  of  the  bankrupt  act,  on 
the  subject  of  set-off,  is  :  ^^  That  in  all  cases  of  mutual  debts  or  mutual 
credits  between  the  parties,  the  account  between  them  shall  be  stated,  and 
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one  debt  set  off  against  the  other,  and  the  balance  only  shall  be  allowed 
or  paid."  14  Stat.  526,  §  20.  It  is  clear  that  these  claims  are  not  mutual 
debts.  They  are  not  between  the  same  parties.  The  notes  exhibit  a 
liability  of  the  complainant  and  Gaylord ;  the  policies,  a  claim  of  the 
complainant  and  his  brother.  But  it  is  said  that  by  the  law  of  Illinois  all 
joint  obligations  are  made  joint  and  several ;  and,  tnerefore,  that  the  com- 
plainant 18  separately  liable  on  the  notes,  and  could  be  sued  separately 
upon  them.  Granting  this  to  be  so,  the  debts  would  still  not  be  mutual. 
If  sued  alone  on  the  notes,  the  claim  on  the  policies,  which  he  might  seek 
to  set-off,  pro  tanto^  against  the  notes,  is  a  claim  due  not  to  him  alone,  but 
to  him  and  his  brother.  His  brother's  consent  that  he  might  use  the  claim 
for  that  purpose  would  not  alter  the  case.  Had  his  brother's  interest 
been  assigned  to  him  before  the  bankruptcy  of  the  company,  and  without 
any  yiew  to  the  advantage  to  be  gained  by  the  set-off « the  case  would  be 
dinerent. 

Nor  does  the  case  present  one  of  mutual  credit.  There  was  no  connec- 
tion between  the  claims  whatever,  exc^t  the  accidental  one  of  the  com- 
plainant's being  concerned  in  both.  The  insurance  company,  so  far  as 
appears,  took  the  notes  without  any  reference  to  the  policies  of  insurance  ; 
and  Gray  Brothers  insured  with  the  company  without  any  reference  to  the 
notes.  Neither  transaction  was  entered  into  in  consequence  of,  or  in  reli- 
ance on,  the  other  ;  and  no  agreement  was  ever  made  between  the  parties 
that  the  one  claim  should  stand  against  the  other.  There  being  neither 
mutual  debts  nor  mutual  credits,  the  case  does  not  come  within  the  terms 
of  the  bankrupt  law.  If  it  can  be  maintained  at  all,  it  must  be  upon 
some  general  principle  of  equity,  recognized  by  courts  of  equity  in  cases 
of  set-off ;  which,  if  it  exists,  may  be  considered  as  applicable  under  an 
equitable  construction  of  the  act.  But  we  can  find  no  such  principle  rec- 
ognized by  the  courts  of  equity  in  England  or  this  country,  unless  m  some 
exceptional  cases  which  cannot  be  considered  as  establishing  a  general 
rule.  In  Pennsylvania,  it  is  true,  set-off  is  allowed  in  cases  where  the 
claims  are  not  mutual,  and,  in  that  State,  under  the  decisions  there,  it  is 
probable  that  set-off  would  be  allowed  in  such  a  case  as  this.  But  we  do 
not  regard  the  rule  adopted  in  Pennsylvania  as  in  accord  with  the  general 
rules  of  equity  which  govern  cases  of  set-off.  We  think  the  general  rule 
is  stated  by  Justice  Sto^,  in  his  treatise  on  Equity  Jurisprudence,  sect. 
1437,  where  he  says :  "  Courts  of  equity,  following  the  law,  will  not  allow 
a  set-off  of  a  joint  debt  against  a  separate  debt,  or  conversely,  of  a  sepa- 
rate debt  against  a  joint  debt ;  or,  to  state  the  proposition  more  gener- 
ally, they  will  not  allow  a  set-off  of  debts  accruing  in  different  rights. 
But  special  circumstances  may  occur  creating  an  equity,  which  will  justify 
even  such  an  interposition.  Thus,  for  example,  if  a  joint  creditor  fraudu- 
lently conducts  himself  in  relation  to  the  separate  property  of  one  of  the 
debtors,  and  misapplies  it  so  that  the  latter  is  drawn  m  to  act  differently 
from  what  he  would  if  he  knew  the  facts,  that  will  constitute,  in  a  case  of 
bankruptcy,  a  sufficient  equity  for  a  set-off  of  the  separate  debt  created  by 
such  misapplication  against  the  joint  debt.  So,  if  one  of  the  joint  debtors 
is  only  a  surety  for  the  other,  he  may,  in  equity,  set  off  the  separate  debt 
due  to  his  principal  from  the  creditor  ;  for  in  such  a  case  the  joint  debt  is 
nothing  more  than  a  security  for  the  separate  debt  of  the  principal ;  and. 
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upon  equitable  considerations,  a  creditor  who  has  a  joint  security  for  a 
separate  debt  cannot  resort  to  that  security  without  allowing  what  he  has 
received  on  the  separate  account  for  whidl  the  other  was  a  security.  In- 
deed, it  may  be  generally  stated  that  a  joint  debt  may,  in  equity,  be  set  off 
against  a  separate  debt,  where  there  is  a  clear  series  of  transactions,  estab- 
Miing  that  there  was  a  joint  credit  given  on  account  of  the  separate  debt/* 
Other  instances  are  given  by  way  of  illustration  of  the  principle  on  which  a 
court  of  equity  will  deviate  from  the  strict  rule  of  mutuality,  allowing  a 
set-off ;  all  of  them  based  on  the  idea  that  the  justice  of  the  particular  case 
requires  it,  and  that  injustice  would  result  from  refusing  it ;  but  none  of 
them  approaching  in  likeness  to  the  case  before  the  court.  There  is  no  rule 
of  justice  or  equity  which  requires  that  Gray  Brothers  should  be  paid,  in 
preference  to  other  creditors  of  the  insurance  company,  out  of  the  specific 
assets  represented  by  the  notes  of  Gray  and  Gaylord.  If  the  complainant 
instead  of  the  insurance  company  were  bankrupt,  and  the  notes  were  value- 
less, his  brother  and  the  cieditors  of  Gray  Brothers  would  think  it  very 
hard  if  the  company  were  allowed  to  pay  the  insurance  pro  tanto  with  that 
worthless  paper. 

The  case  of    Tucker  v.   Oxley^  5  Cranch,  84,  which  arose  out  of  the 
bankrupt  act  of  1800,  has  been  pressed  upon  our  attention  by  the  counsel 
of  the  appellant,  on  tiie  supposition  that  it  is  decisive  in  his  favor.     The 
danse  relating  to  set-off  contained  in  that  act  (2  Stat.  38,  §  42)  does  not 
materially  differ  from  the  corresponding  clause  in  the  act  of  1867.    Mutual 
credits  given,  and  mutual  debts  existing,  before  the  bankruptcy,  are  made 
the  ground  of  set-off  in  both  acts.     But  the  case  of  Tocher  v.  Oxley  will 
be  found  to  differ  from  the  present.     There  two  persons  by  the  name  of 
Moore,  being  partners,  became  indebted  to  Tucker.   They  afterwards  dis- 
solved partnership,  and  Tucker  became  indebted  to  one  of  them,  who  con- 
tinued the  business,  and  who  afterwards  became  bankrupt.     Oxley,  the 
assignee,  sued  Tucker  for  this  debt,  but  the  latter  was  allowed  to  set  off 
his  claim  against  the  two.     The  court  put  the  decision  upon  the  ground 
tbat  the  debt  due  from  the  two  Moores  to  Tucker  could  have  been  col- 
lected from  the  property  of  either  of  them,  and  was  provable  under  the 
bankruptcy  proceedings  against  the  estate  of  him  who  became  bankrupt, 
and  hence  it  might  be  set  off  against  any  claim  which  the  bankrupt  had 
against  Tucker.     The  case,  therefore,  was  the  same  as  the  case  before  us 
would  have  been  if  the  complainant  had  been  solely  entitled  to  the  insur- 
ance money,  and  if  he  and  not  the  company  had  become  bankrupt.     In 
such  case  the  company,  according  to  the  case  of  Tucker  v.  Oxley^  could 
have  set  off  the  notes  of  the  complainant  and  Gaylord  against  the  claim 
for  insurance.     The  reciprocal  form  of  this  rule  would  have  enabled  the 
complainant  to  succeed  in  this  case  had  he  been  the  sole  clmmant  of  the 
money  due  for  insurance.     In  other  words,  the  case  of  Tucker  v.  Oxley 
decides  that  k  joint  indehtedne%9  may  be  proved  and  set  off  against  the 
estate  of  either  of  the  joirit  ■  debtors  who  may  become  bankrupt,  and  the 
fact  that  it  may  be  subject  to  be  marshalled  makes  no  difference.     The 
joint  debtors  are  severally  liable  in  solido  for  the  whole  debt.     But  the 
case  does  not  decide  that  a  joint  claim^  that  is  to  say,  a  debt  due  to  several 
joiant  creditors,  can  be  set  off  against  a  debt  due  by  one  of  them.     If  a 
debt  is  due  to  A  and  B,  how  can  any  court  compel  ^e  appropriation  of  it 
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to  pay  the  indebtedness  of  A  to  the  common  debtor  without  committing 
injustice  toward  B  ?  The  debtor  who  owes  a  debt  to  several  creditors 
jointly  cannot  discharge  it  by  setting  up  a  claim  which  he  has  against  one 
of  those  creditors,  for  the  others  have  no  concern  with  his  claim  and  can- 
not be  affected  by  it ;  and  no  more  can  one  of  several  joint  creditors,  who 
is  sued  by  the  common  debtor  for  a  separate  claim,  set  off  the  joint  de- 
mand in  discharge  of  his  own  debt,  for  he  has  no  right  thus  to  appropri- 
ate it.  Equity  will  not  allow  him  to  pay  his  separate  debt  out  of  the 
joint  fuhd.  And  if  he  had  the  assent  of  his  co-obligees  to  do  this,  it 
would  be  unjust  to  the  suing  debtor,  because  he  has  no  reciprocal  right  to 
do  the  same  thing. 

The  case  before  us,  therefore,  is  clearly  distinguishable  from  that  of 
Tucker  v.  Oxleyy  and  the  ground  on  which  that  case  was  put  is  not  appli- 
cable to  this. 

The  decree  must  be  affirmed. 


SUEEKEIMB  OOUBT  OP  PENNSYLVANIA. 

[Mabch  2,   1874.] 

DISSOLUnOlT  OF  PABTNEBSHIP.  —  NOTICE. 

SCHLATER  v.    WINPENST. 

A  was  told  in  January,  1868,  that  B%  partnership  was  for  one  year.     BM,  thai 
A  in  Janwiry,  1869,  had  such  notice  of  its  dissolution  as  put  him  on  inquiry, 

Ebbob  to  district  court  of  Philadelphia. 

Opinion  by  Williams,  J.     There  are  three  questions  in  this  case : — 

1st.  Whether  the  partnership  of  F.  Schlater  &  Co.  expired  on  the  Ist 
of  January  or  the  13th  of  February,  1869  ? 

2d.  If  on  the  former  day,  whether  the  plaintiff  below  had  notice  of  its 
dissolution  ? 

3d.  Whether  John  Clendenning  was  authorized  to  wind  up  the  affairs 
and  settle  the  business  of  the  partnership  after  its  dissolution  ? 

I.  The  evidence  shows  that  the  plaintiff  sold  yams  after  the  let  of 
January,  1869,  to  John  Clendenning,  who  was  authorized  by  power  of 
attorney,  bearing  date  the  17th  of  January,  1868,  *^to  buy  and  sell  goods 
and  merchandise,"  for  and  in  the  name  of  the  firm,  and  that  the  price  of 
these  yams  was  included  in  the  notes  sued  on.  The  plaintiff  himself  tes- 
kified  that  ^^  these  notes  were  given  for  a  balance  of  account  and  are  re- 
newals of  others."  If  then  the  partnership  expired  on  the  1st  of  January, 
1869,  and  the  plaintiff  had  notice  of  its  dissolution,  it  is  clear  that  he  is 
not  entitled  to  recover  that  portion  of  the  notes  embracing  the  price  of 
the  yams  sold  after  that  date,  even  if  John  Clendenning,  by  whom  they 
were  given,  was  authorized  to  settle  the  business  of  the  partnership.  It  is, 
therefore,  a  material  question,  whether  the  partnership  expired  on  the 
Ist  of  January,  186d,  or  was  dkaolved  on  tisve  iStfa  ci  February  Uiereafter.' 
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Clendenning  was  examined  as  a  witness  for  the  plaintiff,  and  testified 
that  the  partnership  continued  until  the  13th  of  February,  1869,  and  that 
it  was  then  dissolved.  On  his  cross-examination  he  said  that  he  did  not 
tell  Benj.  Rowland,  Jr.,  that  this  firm  expired  January  1st,  1869 ;  and 
that  he  did  not  tell  him  that  all  coal  charged  to  F.  Schlater  &  Co.  after 
that  date  must  be  re-charged  to  himself,  as  the  firm  expired  January  1st, 
1869 ;  and  that  the  coal  was  not  so  rendbarged,  and  he  did  not  pay  the 
bill  for  the  same.  The  defendants  called  Rowland,  who  testified :  ^'  We 
famished  coal  to  F.  Schlater  &  Co.  In  January  and  February,  1869,  we 
charged  coal  to  F.  Schlater  &  Co.  and  sent  the  bill  to  Schlater  &  Co." 
The  defendant  then  offered  to  show  that  Clendenning  gave  notice  to  the 
witness  that  this  partnership  ended  January  1st,  1869,  and  that  as  to  the 
coal  charged  to  F.  Schlater  &  Co.  after  January  Ist,  1869,  Clendenning 
said  that  it  was  to  be  re-charged  to  John  Clendenning ;  and  that  it  was 
80  re-charged  and  paid  by  Clendenning,  and  that  this  notice  was  given 
before  the  date  of  these  notes.  The  plaintiff  objected  to  the  offer  and  the 
court  sustained  the  objection.  The  defendant  then  offered  to  prove  by 
the  witness  the  declarations  of  Clendenning  that  the  firm  of  F.  Schlater  & 
Co.  was  dissolved  January  1st,  1869.  This  offer  was  objected  to  unless 
die  plaintiff  was  present  and  had  notice  of  the  dissolution,  and  the  court 
sustained  the  objection  and  excluded  the  offer.  If  anything  in  the  law  of 
evidence  can  be  regarded  as  settled,  it  is,  that  the  credit  of  a  witness  may 
,be  impeached  by  proof  that  he  has  made  statements  out  of  court  contrary 
to  what  he  has  testified  at  the  trial.  The  principle  is  too  familiar  to 
need  the  citation  of  aay  authority  in  its  support.  The  matter  in  re- 
gard to  which  it  was  proposed  to  contradict  the  witness  was  material 
and  relevant  to  the  issue ;  and  his  attention  was  called  to  the  person  and 
the  particular  circumstances  involved  in  the  supposed  contradiction.  The 
offers  should,  therefore,  have  been  admitted,  ana  the  court  fell  into  a  pal- 
pable error  in  rejecting  them. 

U.  If  the  defendant  informed  the  plaintiff  in  January  or  February, 
1868,  that  the  partnership  was  for  one  year,  and  that  it  ended  on  the  1st 
of  January,  1869,  then  the  latter  had  such  notice  of  its  dissolution  as 
should  have  put  him  upon  inquiry.  He  had  no  right  to  sell  goods  to  Clen* 
denning  on  the  credit  of  the  firm  after  that  date  without  ascertaining  that 
the  partnership  still  continued. 

III.  The  dissolution  of  the  partnership,  whether  it  terminated  on  1st  of 
January  or  the  13th  of  February,  1869,  undoubtedly  operated  as  a  revo- 
cation of  the  power  of  attorney  authorizing  Clendenning  to  conduct  its 
business,  and  unless  he  was  authorized  by  the  members  of  the  firm  to 
settle  the  business  of  the  partnership  after  its  dissolution,  he  had  no  au- 
thority to  give  the  notes  in  controversy.  On  his  cross-examination  he 
said :  ^  I  exercised  no  powers  except  under  the  letter  of  attorney,  which 
was  for  the  business  of  F.  Schlater  &  Co. ; "'  but  on  his  reexamination  he 
said:  ^^  I  had  authority  to  wind  up  the  affairs  of  the  firm,  after  dissolu- 
tion." In  saying  this  he  may  have  supposed  that  under  the  power 
authorizing  him  to  conduct  the  business  of  the  firm  he  had  authority  to 
wind  up  and  settle  its  affairs  ;  or  he  may  have  so  testified  because  he  was 
expresdy  authorized  hj  the  members  of  the  firm  to  settle  the  business  of 
tl^  partnership  after  its  dissolution^    But  b^  this  qa  it  noay,  it  ia  dear 
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that  the  defendant  had  the  right  to  contradict  the  witness  by  showing 
that  he  had  no  power  as  attorney  in  fact  of  the  firm,  after  the  dissolution 
thereof,  to  wind  up  its  affairs,  and,  therefore,  the  court  erred  in  sustain- 
ing the  objection  to  the  offer  unless  followed  by  proof  of  notice  to  the 
plaintiff. 

The  authority  conferred  by  the  power  of  attorney  to  conduct  the  busi- 
ness of  the  firm,  as  already  suggested,  ceased  with  the  dissolution  of  the 
partnership,  and  if  the  plaintiff  knew  that  the  firm  was  dissolved  when 
the  notes  were  given,  as  it  is  manifest  that  he  did,  it  was  his  business  to 
see  that  Clendenning  had  authority  to  give  them. 

It  needs  no  argument  to  show  that  the  defendant  was  not  bound  l>y  the 
entries  made  by  Clendenning,  or  by  his  direction,  in  the  partnership 
books  after  the  dissolution  of  the  firm ;  nor  were  they  evidence  against 
him,  unless  it  was  shown  that  he  had  assented  to  them. 

Judffment  reversed  and  a  venire  facias  de  novo  awarded. 

Edward  R.  Worrell^  Esq.^  for  plaintiff  in  error. 

Richard  P.  White^  Esq.^  for  defendant  in  error. 


supreme  goubt  of  the  united  states. 

[October  Term,  1878.] 
constitutional   law.  —  fouetbenth   amendment.  —  intoxicating 

UQUOB. 

F.  BARTEMETER,  SR,  plaintiff  in  error,  v.  THE  STATE  OF  IOWA. 

1.  The  usual  and  ordinary  legislation  of  the  states  regulating  or  prohibiting  the 
sale  of  intoxicating  liquors  raises  no  question  under  the  Constitution  of  the  United 
States  prior  to  the  fourteenth  amendment  of  that  instrument, 

2.  27ie  right  to  sell  intoxicating  liquors  is  not  one  of  the  privileges  and  immunities 
of  citizens  of  the  United  States  which  hy  that  amendment  the  states  were  forbidden 
to  abridge. 

3.  Bui  if  a  case  were  presented  in  which  a  person  owning  liquor  or  other  property 
at  the  time  a  law  was  passed  by  the  state  absolutely  prohibiting  any  sale  of  ity  it 
would  be  a  very  grave  question  whether  such  a  law  would  not  be  inconsistent  with 
the  provision  of  that  amendment  which  forbids  the  state  to  deprive  any  person  of 
life^  liberty,  or  property  without  due  course  of  law. 

4.  While  the  case  before  us  attempts  to  present  that  question^  it  fails  to  do  it,  because 
the  plea,  which  is  taken  as  true,  does  not  state,  in  due  form  and  by  positive  allega- 
tion, the  time  when  the  defendant  ^became  the  owner  of  the  liquor  sold;  and,  sec- 
ondly, because  the  record  satisfies  us  that  this  is  a  moot  case,  made  up  to  obtain  the 
opinion  of  this  court  on  a  grave  constitutional  question,  without  the  existence  of 
the  facts  necessary  to  raise  that  question. 

5.  In  such  a  case,  where  the  supreme  court  of  the  state  to  which  the  writ  of  error  is 
directed  has  not  considered  the  question,  this  court  does  not  feel  at  liberty  to  go  out 
of  its  usual  course  to  decide  it. 

In  error  to  the  supreme  court  of  the  State  of  Iowa. 
Justice  MnjiEB  delivered  the  opinion  of  the  court. 
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Bartemeyer,  the  plaintdff  in  error,  was  tried  before  a  justice  of  the  peace 
on  the  cha^  of  selling  intoxicating  liquors,  and  acquitted.  On  an  appeal 
to  the  circuit  court  of  the  State  the  defendant  filed  the  following  plea :  — 

^'  And  now  comes  the  defendant,  F.  Bartemeyer,  Sr.,  and  K>r  plea  to 
the  information  in  this  cause  says :  He  admits  that  at  the  time  and  place 
mentioned  in  said  information  he  did  sell  and  deliver  to  one  Timothy 
Hickey  one  (1)  glass  of  intoxicating  liquor  called  whiskey,  and  did  then 
and  there  receive  pay  in  lawful  money  from  said  Hickey  for  the  same. 
But  defendant  allies  that  he  committed  no  crime  known  to  the  law  by 
the  selling  of  the  intoxicating  liquor  hereinbefore  described  to  said  Hickey, 
for  the  reason  that  he,  the  defendant,  was  the  lawful  owner,  holder,  and 
possessor,  in  the  State  of  Iowa,  of  said  property,  to  wit,  said  one  glass  of 
intoxicating  liquor,  sold  as  aforesaid  to  said  Hickey,  prior  to  the  day  on 
which  the  law  was  passed  under  which  these  proceedings  are  instituted 
and  prosecuted,  known  as  the  act  for  the  suppression  of  intemperance, 
and  being  chapter  sixty-four  (64)  of  the  revision  of  1860  ;  and  that,  prior 
to  the  passage  of  said  act  for  the  suppression  of  intemperance,  he  was  a 
dtizen  of  the  United  States  and  of  the  State  of  Iowa." 

Without  any  evidence  whatever  the  case  was  submitted  to  the  court, 
the  parties  waiving  a  jury,  and  a  judgment  was  rendered  that  the  defend- 
ant was  guilty  as  charged.  A  bill  of  exceptions  was  taken,  and  the  case 
carried  to  the  supreme  court  of  Iowa,  and  that  court  affirmed  the  judg- 
ment of  the  circuit  court,  and  rendered  a  judgment  for  costs  against  the 
present  plaintiff  in  error. 

There  is  sufficient  evidence  that  the  main  ground  relied  on  to  reverse 
the  judgment  in  the  supreme  court  of  Iowa  was,  that  the  act  of  the  Iowa 
legislature,  on  which  the  prosecution  was  based,  was  in  violation  of  the 
Constitution  of  the  United  States. 

The  opinion  of  that  court  is  in  the  record,  and,  so  far  as  the  general 
idea  is  involved,  that  acts  for  suppressing  the  use  of  intoxicating  drinks 
are  opposed  to  that  instrument,  they  content  themselves  with  a  reference 
to  the  previous  decisions  of  that  court,  namely.  Our  House  No.  2  v.  The 
State,  4  G.  Greene,  172 ;  Zumhoff  v.  The  State,  4  lb.  526 ;  Santos  v.  The 
State,  2  Iowa,  165.  But,  referring  to  the  allegation  in  the  plea  that  the 
defendant  was  the  owner  of  the  liquor  sold  before  the  passage  of  the  act 
under  which  he  was  prosecuted,  they  say  thai  the  transcript  fails  to  show 
that  the  admissions  and  averments  of  the  plea  were  all  the  evidence  in 
the  case,  and  that  other  testimony  may  have  shown  that  he  did  not  so  own 
and  possess  the  liquor. 

The  case  has  been  submitted  to  us  on  printed  arguments.  That  on 
the  part  of  the  plaintiff  in  error  has  taken  a  very  wide  range,  and  is 
largely  composed  of  the  arguments,  familiar  to  all,  against  the  nght  of  the 
states  to  regulate  the  traffic  in  intoxicating  liquors.  So  far  as  this  argu- 
ment deals  with  the  mere  question  of  regulating  this  traffic,  or  even  its 
total  prohibition,  as  it  may  have  been  affected  by  anything,  in  the  federal 
Constitution  prior  to  the  recent  amendments  of  that  instrument,  we  do  not 
propose  to  enter  into  a  discussion.  Up  to  that  time  it  had  been  consid- 
ered as  falling  within  the  police  regulations  of  the  state,  left  to  their  judg- 
ment, and  subject  to  no  other  limitations  than  such  as  were  imposed  bv 
the  state  constitution,  or  by  the  general  principles  supposed  to  limit  all 
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le^slatiTe  power.  It  has  never  beea  seriously  contended  that  such  laws 
raised  any  question  growing  out  of  the  Constitution  of  the  United  States. 

But  the  case  before  us  is  supposed  by  the  counsel  of  plaintiff  in  error 
to  present  a  violation  of  the  fourteenth  amendment  of  the  Constitution,  on 
the  ground  that  the  act  of  the  Iowa  legislature  is  a  violation  of  the  privi- 
leges and  immunities  of  citizens  of  the  United  States,  which  that  amend- 
ment declares  shall  not  be  abridged  by  the  states ;  and  that  in  his  case  it 
deprives  him  of  his  property  without  due  process  of  law. 

As  regards  both  branches  of  this  defence,  it  is  to  be  observed  that  the 
statute  of  Iowa,  which  is  complained  of,  was  in  existence  long  before  the 
amendment  of  the  federal  Constitution,  which  is  thus  invoked  to  render  it 
invalid.  Whatever  were  the  privileges  and  immunities  of  Mr.  Bartemeyer, 
as  they  stood  before  that  amendment,  under  the  Iowa  statute,  they  have 
certahily  not  been  abridged  by  any  action  of  the  state  legislature  since 
that  amendment  became  a  part  of  the  Constitution.  And  unless  that 
amendment  confers  privileges  and  immunities  which  he  did  not  previously 
possess,  the  ai^ument  fails.  But  the  most  liberal  advocate  of  the  righto 
conferred  by  that  amendment  have  contended  for  nothing  more  than  that 
the  rights  of  the  citizen  previously  existing,  and  dependent  wholly  on  state 
laws  for  their  recognition,  are  now  placed  under  the  protection  of  the  fed- 
eral government,  and  are  secured  by  the  federal  Constitution.  The  weight 
of  authority  is  overwhelming  that  no  such  immunity  has  heretofore  existed 
as  would  prevent  state  legislatures  from  regulating  and  even  prohibiting 
the  traffic  in  intoxicating  drinks,  with  a  solitary  exception.  That  excep- 
tion is  the  case  of  a  law  operating  so  rigidly  on  property  in  existence  at 
the  time  of  its  passage,  absolutely  prohibiting  its  sale,  as  to  amount  to  de- 
priving the  owner  of  his  property.  A  single  case,  that  of  Wjfnehamer  v. 
The  People^  8  Kernan's  N.  Y.  Reports,  486,  has  held  that  as  to  such  prop- 
erty the  statute  would  be  void  for  that  reason.  But  no  case  has  held  that 
such  a  law  was  void  as  violating  the  privileges  or  immunities  of  citizens  of 
a  state  or  of  the  United  States.  If,  however,  such  a  proposition  is  seri- 
ously urged,  we  think  that  the  right  to  sell  intoxicating  liquors,  so  far  as 
such  a  right  exists,  is  not  one  of  the  rights  growing  out  of  citizenship  of 
the  United  States,  and  in  this  regard  the  case  falls  within  the  principles 
laid  down  by  this  court  in  the  SlaugJUer-hovse  Cases^  16  Wallace. 

But  if  it  were  true,  and  it  was  fairly  presented  to  us,  that  the  defendant 
was  the  owner  of  the  glass  of  intoxicating  liquor  which  he  sold  to  Hickey^ 
at  the  time  that  the  State  of  Iowa  first  imposed  an  absolute  prohibition  on 
the  sale  of  such  liquors,  then  we  concede  that  two  very  grave  questions 
would  arise,  namely :  First,  whether  this  would  be  a  statute  depriving  him 
of  his  property  without  due  process  of  law  ;  and,  secondly ,'whether,  if  it 
were  so,  it  would  be  so  far  a  violation  of  the  fourteenth  amendment  in 
that  regard  as  would  call  for  judicial  action  by  this  court  ? 

Both  of  these  questions,  whenever  they  may  be  presented  to  us,  are  of 
an  importance  to  require  the  most  careful  and  serious  consideration.  They 
are  not  to  be  lightly  treated,  nor  are  we  authorized  to  make  any  advances 
to  meet  them  until  we  are  required  to  do  so  by  the  duties  of  our  position. 

In  the  case  before  us,  the  supreme  court  oi  Iowa,  whose  judgment  we 
are  called  on  to  review^  did  not  consider  it.  They  said  that  t£e  recprd 
J&i  not  presjBnt  it. 
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It  is  trae  the  bill  of  exceptions,  as  it  seems  to  us,  does  show  that  de- 
fendant's plea  was  all  the  evidence  given,  but  this  does  not  remove  the 
difficulty  in  our  minds.  The  plea  states  that  defendant  was  the  owner  of 
the  glass  of  liquor  sold  prior  to  the  passage  of  the  law  under  which  the 
proceedings  against  him  were  instituted,  being  chapter  sixty-four  of  the 
revision  of  1860. 

If  this  is  to  be  treated  as  an  allegation  that  defendant  was  the  owner  of 
that  glass  of  liquor  prior  to  I860,  it  is  insufficient,  because  the  revision  of 
the  laws  of  Iowa  of  i860  was  not  an  enactment  of  new  laws,  but  a  revision 
of  those  previously  enacted ;  and  there  has  been  in  existence  in  the  State 
of  Iowa,  ever  since  the  Code  of  1851,  a  law  strictly  prohibiting  the  sale 
of  such  liquors,  — the  act  in  all  essential  particulars  under  which  defend- 
ant was  prosecuted,  amended  in  some  immaterial  points.  If  it  is  supposed 
that  the  averment  is  helped  by  the  statement  that  he  owned  the  liquor  be- 
fore the  law  was  passed,  the  answer  is  that  this  is  a  mere  conclusion  of  law. 
He  should  have  stated  when  he  became  the  owner  of  the  liquor,  or  at  least 
have  fixed  a  date  when  he  did  own  it,  and  leave  the  court  to  decide  when 
the  law  took  effect,  and  apply  it  to  his  case.  But  the  plea  itself  is  merelv 
argumentative,  and  does  not  state  the  ownership  as  a  fact,  but  says  he  is 
not  guilty  of  anv  offence  because  of  such  fact. 

If  it  be  said  that  this  manner  of  looking  at  the  case  is  narrow  and  tech- 
nical, we  answer  that  the  record  affords  to  us  on  its  face  the  strongest  rea- 
son to  believe  that  it  has  been  prepared  from  the  beginning  for  the  purpose 
of  obtaining  the  opinion  of  this  court  on  important  constitutional  ques- 
tions without  the  actual  existence  of  the  facts  on  which  such  questions  can 
alone  arise. 

It  is  absurd  to  suppose  that  plaintiff,  an  ordinary  retailer  of  drinks, 
could  have  proved,  if  required,  that  he  had  owned  that  particular  glass  of 
whiskey  prior  to  the  prohibitory  liquor  law  of  1851. 

The  defendant,  from  his  first  appearance  before  the  justice  of  the  peace 
to  his  final  argument  in  the  supreme  court,  asserted  in  the  record  in  various 
forms  that  the  statute  under  which  he  was  prosecuted  was  a  violation  of 
the  Constitution  of  the  United  States.  The  act  of  the  prosecuting  attor-^ 
ney,  unaer  these  circumstances^  in  going  to  trial  without  any  replication  or 
denial  of  the  plea,  which  was  intended  manifestly  to  raise  that  question, 
bat  which  carried  on  its  face  the  strongest  probability  of  its  falsehood* 
satisfies  us  that  a  moot  case  was  deliberately  made  up  to  raise  the  partio- 
Tilar  pomt  when  the  real  facts  of  the  case  would  not  have  done  so.  As  the 
sapreme  court  of  Iowa  did  not  consider  this  question  as  raised  by  the  rec- 
ord, and  passed  no  opinion  on  it,  we  do  not  feel  at  liberty,  undbr  all  the 
circomatances,  to  pass  on  it  on  this  record. 

The  other  errors  assimed  being  found  not  to  exist,  the  judgment  of  the 
sapreme  court  of  Iowa  is  affirmed. 
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SUPREME  COUBT  OF  CALIFORNIA. 

[January  Term,  1874.] 

mandamus.  —  demurrer  to  answer.  —  the  federal  oonstitution 
secures  to  all  children  the  right  to  attend  public  schools. 
—  separate  schools  for  colored  children.  —  right  of  colored 

CHILDREN  TO  ATTEND  SCHOOLS  WITH  WHTTB  CHILDREN. 

WABD  y.  FLOOD. 

Where,  upon  petition  for  the  writ  of  mandamuiy  an  answer  it  filed  setting  up  certcdn 

frmaiive  matters  in  bar  of  the  application,  a  motion  made  by  the  petitioner,  that 
writ  issue,  notwithstanding  the  matters  set  up  in  the  answer,  is,  in  effect,  a 
general  demurrer  to  the  answer ;  and  if  the  matters  as  pleaded  in  the  answer  he 
sufficient  in  law  to  bar  or  preclude  the  petitioner,  the  writ  must  be  denied. 

The  latter  clause  of  the  first  section  of  the  fourteenth  amendment  to  the  federal  Con- 
stitution —  '*  nor  shall  any  state deny  to  emy  person  within  itsjurisdie' 

tion  the  equal  protection  of  the  laws "  —  secures  to  each  child  in  CaUfomioj  re- 
gardless of  the  race  or  color  of  such  child,  a  legal  right  to  attend  as  a  pupil,  and 
receive  instruction  at  the  public  schools  in  the  State,  under  the  law  providing  for 
common  schools. 

The  act  of  the  legislature  providing  for  the  maintenance  of  separate  schools  for  the 
education  of  children  of  African  or  Jkdian  descent,  and  excluding  them  from 
schools  where  white  children  are  educated,  is  not  obnoxious  to  constitutional  ob- 
jection. 

But  unless  such  separate  schools  be  actually  maintained  for  the  education  of  colored 
children,  then  the  latter  have  a  legal  right  to  resort  to  schools  where  white  children 
are  instructed,  and  cannot  be  legally  excluded  therefrom  by  reason  of  race  or 
color. 

Application  for  a  writ  of  mandamus. 

John  W.  Dwindle,  for  petitioner. 
•    William^s  ^  Thornton,  contra. 

Opinion  by  Wallace,  C.  J. ;  Crockett,  Niles,  JJ.,  concurring. 

Tnis  is  an  application  made  to  this  court  for  a  writ  of  mandamus  direct- 
ing the  defendant  to  receive  the  petitioner  as  a  scholar  in  the  school  of 
which  be  is  the  principal.     The  petition  for  the  writ  is  as  foUows :  — 

Harriet  A.  Ward,  being  sworn,  says :  ^^  I  am  the  mother  of  Mary 
Frances  Ward,  who  is  under  the  age  of  fourteen  years  —  namely,  of  the 
age  of  between  eleven  and  twelve  years.  I  am  the  wife  of  A.  J.  Ward, 
and  by  that  marriage  the  mother  of  said  Mary  Frances  Ward.  We  are 
all  of  African  descent,  colored  citizens  of  the  United  States  and  of  the 
State  of  California,  and  at  present,  and  continuously  for  thirteen  years 
now  last  past,  residents  of  the  City  and  County  of  San  Francisco,  and  for 
six  months  last  past,  and  now,  residing  at  No.  1006  Pacific  Street,  in  the 
City  and  County  of  San  Francisco.  The  City  and  County  of  San  Fran- 
cisco is  not  now,  nor  for  the  year  last  past  has  been,  divided  into  school 
districts ;  but  by  law,  and  also  by  the  custom  adopted  by  the  board  of 
education  of  said  city  and  countv,  pupils  residing  therein  have  a  right  to 
be  received  as  such  at  the  pubhc  school  nearest  their  residence,  in  case 
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such  school  is  not  fall,  and  they  have  made  sufficient  progress  to  be  re- 
ceiyed  therein. 

^^  The  nearest  public  school  to  our  said  residence  in  said  city  and  county 
for  six  months  now  last  past,  and  now,  is  the  so-called  Broadway  Grammar 
School,  on  Broadway  Street,  in  said  city  and  county,  between  r  owell  and 
Mason  streets ;  a  public  school  under  the  control  of  the  board  of  educa- 
tion of  said  city  and  county,  sustained  by  taxes  raised  in  said  dty  and 
county  for  the  support  of  public  schools  therein,  and  at  the  time  the  ap- 
plication hereinafter  mentioned  was  made,  was,  and  ever  since  then  has 
been,  and  is  now,  in  charge  of  Noah  F.  Flood,  as  principal  thereof,  ap- 
pointed thereto  by,  and  holding  office  as  such,  under  the  said  board  of 
education. 

"  On  or  about  the  1st  day  of  July,  A,  D.  1872,  by  the  consent  and  direc- 
tion of  my  said  husband,  1  took  the  said  Mary  Fiunces  Ward  with  me  to 
the  said  Broadway  Grammar  School,  the  same  being  in  session,  and  there 
found  the  said  Noah  F.  Flood,  then  and  there  being  such  principal  of  said 
school,  and  then  and  there  as  such  being  the  proper  and  only  person  to 
whom  to  make  application  for  the  admission  of  pupils  to  the  same,  and 
presented  her  to  him,  as  a  pupil  asking  to  be  admitted  as  such  to  said 
school.  The  said  school  then  and  there  was  not  full,  nor  was  there  any 
good  or  lawful  reason  why  the  said  Mary  Frances  Ward  should  not  be 
received  therein  as  such  pupil,  as  aforesaid.  But  the  said  Noah  F.  Flood, 
instead  of  making  inquiries  respecting  the  said  Mary  Frances  Ward,  her 
residence,  citizenship,  or  in  any  other  respect,  or  examining  her  as  to  her 
proficiency,  at  once  politely  but  firmly  and  definitely  declined  to  entertain 
the  said  application,  or  to  admit  said  Mary  Frances  Ward  as  such  pupil, 
assigning,  as  the  only  reason  for  such  action  and  refusal,  the  fact  that  she 
was  a  colored  person,  and  that  the  said  board  of  education  had  estab- 
lished and  assigned  separate  schools  for  such  colored  persons,  and  that  he 
was  sorry  to  be  compelled  for  that  reason  to  adopt  that  course  of  action 
on  his  part.  And  I  aver  that  the  reason  so  assigned  was  true  in  fact,  and 
was  in  truth  and  fact  the  only  reason  existing  for  such  action  and  refusal 
of  the  said  Noah  F.  Flood. 

^^  The  said  Broadway  Grammar  School  was  then  and  is  now  of  the  de- 
scription called  a  graded  school,  which  'signifies  that  the  pupils  in  it  are 
classified  into  several  distinct  grades,  accordmg  to  the  instruction  which  they 
may  respectively  require  ;  those  of  the  lowest  grade  receiving  instructions 
nearly  of  a  primary  character,  and  those  of  the  highest  grade  receiving 
Instruction  of  a  somewhat  thorough  character  in  arithmetic,  grammar,  and 
other  studies.  The  said  Mary  Frances  Ward,  at  the  time  of  said  appli- 
cation, had  already  received  sufficient  instruction  to  enable  her  to  enter 
the  lowest  grade  of  said  grammar  school,  but  not  the  highest  grade. 

"  Harriet  A,  Ward." 

The  answer  of  the  defendant  is  as  follows :  — 

"  Now  comes  Noah  F.  Flood,  and  for  his  answer  in  the  above  entitled 
action  or  proceeding  admits  that  he  is  and  was,  on  or  about  the  1st  day 
of  July,  1872,  the  principal  of  the  Broadway  Grammar  School,  in  the 
Cii^  and  County  of  San  Francisco ;  admits  that  Harriet  A.  Ward,  in  said 
actLon  or  proceeding  mentioned,  is  the  mother  of  Mary  Frances  Ward,  a 
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minor  under  the  age  of  fourteen  years,  and  iihat  she  is  the  wife  of  A.  J. 
Ward  ;  admits  that  petitioner  and  her  said  mother  and  father  are  of  Afri- 
can descent,  and  colored  citizens  of  Ihe  United  States,  and  admits  their 
residence  as  stated  in  the  affidavit  of  Harriet  A.  Ward  in  said  action  or 
proceeding ;  admits  that  the  said  City  and  County  of  San  Francisco  is 
not  now,  nor  for  the  year  last  past  has  been,  divided  into  school  districts ; 
and  admits  that  by  law  and  also  by  the  custom  adopted  and  established 
by  the  board  of  eaucation  of  said  city  and  county,  white  pupils  residing 
therein  have  a  right  to  be  received  as  such  at  the  public  school  nearest 
their  residence  in  case  such  school  is  not  full,  and  they  have  made  suffi- 
cient progress  to  be  received  therein,  but  denies  that  children  of  African 
descent  have  a  right  to  be  admitted  into  any  public  school  other  than 
those  separately  organized  and  provided  for  them. 

^^  Further  answering,  said  defendant  admits  that  the  nearest  public  school 
to  the  residence  of  petitioner  has  been  for  six  months  last  past,  and  now  is, 
the  said  Broadway  Grammar  School ;  and  admits  that  the  same  is  a  public 
school  under  the  control  of  the  board  of  education  of  said  city  and  county, 
sustained  by  taxes  raised  in  said  city  and  county  for  the  support  of  pubhc 
schools  therein,  and  was,  on  or  about  the  said  1st  day  of  July,  1872,  and 
ever  since  has  been,  and  now  is,  in  charge  of  this  defendant  as  principal 
thereof,  appointed  thereto  by,  and  holding  office  as  such  under  the  said 
board  of  education. 

"  He  admits  that  on  or  about  the  1st  day  of  July,  1872,  the  said  Har- 
riet A.  Ward,  by  the  consent  and  direction  of  her  said  husband,  took  the 
petitioner  with  her  to  the  said  Broadway  Grammar  School,  and  that  the 
same  was  then  in  session  ;  that  said  Harriet  then  and  there  presented  the 
said  petitioner  to  this  defendant  as  a  pupil  asking  to  be  admitted  as  such 
to  said  school,  this  defendant  then  and  there  being  such  principal  as  afore- 
said ;  he  admits  that  said  school  was  not  then  and  there  full,  but  denies 
that  there  was  no  good  or  lawful  reason  why  said  petitioner  should  not  be 
received  in  said  school  as  said  pupil  as  aforesaid,  and  denies  that  he  had 
any  right  or  authority  to  admit  her  as  such  pupil,  or  that  she  had  any 
right  to  be  admitted  as  such  pupil,  but  on  the  contrary  avers  that  there 
was  a  good  and  sufficient  reason  in  this,  that  he  was  appointed  as  such  prin- 
cipal by  the  said  board  of  education,  and  in  refusing  to  receive  the  peti- 
tioner as  a  pupil,  he  acted  under  and  in  accordance  with  the  rules  and 
regulations  adopted  and  prescribed  by  the  said  board,  one  of  which  is  as 
follows :  — 

SEPABATB  SCHOOLS. 

" '  Sec.  117.  Sepaeatb  Schools.  —  Children  of  African  or  Indian  de- 
scent shall  not  be  admitted  into  schools  for  white  children,  but  separate 
schools  shall  be  provided  for  them  in  accordance  with  the  California  School 
Law.' 

^^  And  this  defendant  avers  that  in  accordance  with  said  rule  and  the  act 
of  the  legislature  therein  referred  to,  entitled  ^  An  act  to  amend  an  act  to 
provide  for  a  system  of  common  schools,'  approved  April  4th,  1870,  two 
separate  schools  were  and  are  provided  for  colored  children,  with  able  and 
efficient  teachers,  and  which  afford  equal  advantages,  and  are  conducted 
under  the  same  rules  and  regulations,  as  those  provided  for  the  educati(m 
of  white  children. 
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**  Farther  answering,  defendant  admits  tiiat  the  said  Broadway  Oram- 
mar  School  was  then  and  is  now  of  the  description  called  a  graded  school, 
which  signifies  that  the  pupils  in  it  are  classined  into  distinct  grades,  ac- 
cording to  the  instruction  which  they  may  respectively  require  ;  but  this 
defendant  avers  that  the  lowest  grade  in  said  grammar  school  then  was 
and  now  is  the  sixth  grade,  into  which  the  petitioner  had  not  received 
sufficient  instruction  to  enable  her  to  enter ;  and  further  avers  that  the 
said  Mary  Frances  Ward  was,  prior  to  and  at  the  time  of  her  said  appli- 
cation, and  now  is,  a  member  of  and  pupil  in  a  school  provided  for  colored 
children  or  children  of  African  descent,  under  the  said  act  of  the  legisla- 
ture of  the  State  of  California,  and  in  the  seventh  grade  of  said  school. 

^^  And  this  defendant  farther  avers  that  the  said  Mary  Frances,  in  ap- 
plying for  admission  into  the  said  Broadway  Grammar  School,  did  not 
present  to  him,  as  the  principal  thereof,  any  certificate  of  transfer,  as 
required  by  the  said  rules  and  regulations  as  adopted  by  the  said  board 
of  education,  one  of  which  rules  is  as  follows  :  — 

TRANSFERS. 

"  *  Sec.  134.  Transfers.  —  Pupils  desiring  to  be  transferred  from  one 
school  to  another  shall  apply  to  their  principal  for  a  certificate,  which  shall 
state  their  name,  age,  scholarship,  deportment,  residence,  and  cause  of 
transfer.' 

^^  And  now,  having  fully  answered,  the  said  defendant  asks  that  the 
prayer  of  petitioner  be  denied,  and  that  said  defendant  be  hence  dismissed, 
with  judgment  for  his  costs  in  this  proceeding  incurred." 

The  case  was  submitted  for  decision  upon  these  pleadings  of  the  respec- 
tive parties. 

1.  The  motion  that  the  writ  issue,  notwithstanding  the  matters  alleged 
in  the  answer  of  the  defendant,  amounts  to  a  general  demurrer  to  the 
answer.  It  necessarily  assumes  that  the  matters  set  up  in  the  answer, 
though  true  in  point  of  fact,  do  not  in  law  amount  to  a  defence  against 
the  application  for  the  writ.  It  is  averred  in  the  petition  and  admitted 
in  the  answer  that  the  Broadway  Grammar  School,  into  which  the  peti- 
tioner seeks  to  be  admitted  as  a  pupil,  is  a  graded  school  —  that  is  to  say, 
a  school  in  which  the  pupils  are  classified  into  several  distinct  grades, 
"  according  to  the  instruction  which  they  may  respectively  require,"  and 
the  answer  thereupon  avers  ^^  that  the  lowest  grade  in  said  Grammar 
School  then  was  and  now  is  the  sixth  grade,  into  which  the  petitioner  had 
not  received  sufficient  instruction  to  enable  her  to  enter.  It  being, 
therefore,  necessarily  admitted  for  the  purposes  of  this  motion,  that  the 
attainments  of  the  petitioner,  in  point  of  learning,  were  not  sufficient  to 
entitle  her  to  be  admitted  in  any  class,  even  the  lowest  in  the  school,  it 
would  hardly  require  an  argument  to  show  that  the  defendant,  as  princi- 
pal of  the  school,  correctly  dented  her  application  to  be  received  as  a  pupil. 
It  is  claimed  for  the  petitioner,  however,  that  the  refusal  of  the  defendant 
not  having  been  placed  on  that  ground,  but  on  the  sole  ground  that  the 
petitioner  was  a  colored  person^  the  defendant  cannot  now  be  permitted 
to  set  up  the  fact  that  sne  was  not  sufficiently  advanced  in  learning  to 
entitle  her  to  be  admitted. 

There  is  no  doubt  that  if  a  party,  upon  tender  or  demand  made,  or 
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other  proceeding  en  pais^  had  put  his  refusal  upon  some  particular  omis^ 
sion  or  defect  in  the  proceedings  of  his  adversar^r,  he  will  not  afterwards 
be  permitted,  in  support  of  such  refusal,  to  allege  a  new  or  additional  de- 
fect or  insufiBciency  in  those  proceedings,  especially  if  such  defect  or  in- 
sufficiency be  of  such  a  character  as  that  it  might  have  been  cured  if  it 
had  been  pointed  out  or  relied  upon  at  the  time.  This  is  the  ordinary  and 
general  rule,  and  it  proceeds  upon  the  idea  that,  having  specially  desig- 
nated one  or  more  supposed  insufficiencies,  the  party  thereby  waives  and 
abandons  all  others. 

But  it  is  obvious  that  this  rule  can  have  no  just  application  to  the  case 
now  under  consideration.  If  the  law,  under  the  circumstances  actually 
appearing  in  the  record  before  us,  forbade  the  respondent,  as  the  principal 
of  the  school,  to  admit  the  petitioner  as  a  pupil  therein,  the  ciicumstanoe 
that  the  respondent  put  the  refusal  pn  an  untenable  ground  ought  not,  in 
this  proceeding,  to  preclude  an  examination  into  the  very  right  of  the  case. 

The  claim  of  the  petitioner  to  be  admitted,  and  the  corresponding  duty 
of  the  defendant  to  adpiit  her  as  a  pupil,  are  governed  by  law  ;  and  if  it 
appear,  as  it  does  unquestionably  appear  upon  the  record  before  us,  that 
she  did  not  possess  the  acquirements,  in  point  of  learning,  sufficient  to 
entitle  her  —  whatever  her  color  —  to  be  admitted  to  anv  class  in  the  school 
—  even  the  lowest  —  then  the  respondent  must  be  considered  to  have  cor- 
rectly refused  to  entertain  her  application  for  admission,  and  the  legal 
efficiency  of  the  particular  reason  assigned  by  him  for  such,  refusal  becomes 
wholly  immaterial. 

The  writ  of  mandamus  is  issued  to  compel  the  admission  of  a  party  to 
the  enjoyment  of  a  substantial  right  from  which  he  is  unlawfully  pre- 
cluded ;  and  it  is  necessary  that  the  record  should  manifest  the  right 
claimed,  as  well  as  the  unlawful  preclusion  of  the  petitioner  from  the  en- 
joyment of  that  right.  Failing  in  either  of  these  respects,  the  writ  must 
be  denied,  for  we  know  of  no  principle  upon  which  we  ought  to  compel 
the  defendant  to  entertain  tha  application  of  the  petitioner  here,  when  it 
appears  to  us  by  the  record  that,  should  he  do  so,  it  will  then  become  his 
plain  duty  to  again  decline  to  admit  her.  Upon  this  view,  the  application 
for  the  writ  must  fail. 

2.  But  we  do  not  intend  to  put  the  decision  of  the  case  upon  this  point 
alone.  We  will,  therefore,  assume  for  this  purpose,  that  the  petitioner 
was  sufficiently  advanced  in  her  studies  to  entitle  her  to  enter  some  one  of 
the  classes  of  this  school ;  and  further,  that  upon  her  application  for  ad- 
mission as  a  pupil  she  presented  the  certificate  required  by  the  134th  rule 
of  the  board,  and  also  that  the  only  ground  upon  which  she  was  denied 
admission  to  the  school  was  that  she  wba  a  child  of  African  descent.  These 
assumptions  lead  us  to  inquire  whether,  under  the  circumstances  appearing, 
the  respondent  is  justified  by  law  in  refusing  to  admit  her.  We  say  under 
the  circumstances  appearing,  because  it  is  shown  by  the  record  that  in  San 
Francisco  separate  schools  are  not  only  authorized  by  law,  but  are  in  fact 
maintained  for  the  education  of  colored  children,  ^^  with  able  and  efficient 
teacherSy  and  which  afford  equal  advantages  and  are  conduced  under  the 
same  rules  and  regulations  as  those  provided  for  the  education  of  white 
children  ;  "  and  because  it  also  appears  that  the  petitioner,  at  the  time  when 
she  made  application  to  be  admitted  into  the  Broadway  Grammar  School, 
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waB  a  papil  in  attendance  upon  another  public  school  conducted  in  San 
Frandsoo  for  the  education  of  children  of  her  color,  which  school,  like  the 
Broadway  Grammar  School,  was  a  graded  school,  she  bein^  a  pupil  of  the 
seventh  grade  or  class  therein.  Recnrring  then  to  the  inquiry  whether  the 
refusal  of  the  respondent  to  admit  the  petitioner  to  the  school  under  his 
charge  is  justified  by  the  law,  it  will  be  seen  that  the  statute  of  the  State 
(Acts  1869-70,  sec.  56)  enacts  in  terms,  that  '^  the  education  of  children 
of  African  descent  and  Indian  children  shaU  be  provided  for  in  separate 
schools,"  and  if  the  statute  be  itself  free  from  objection  of  a  constitutional 
character,  it  is  evidently  a  sufficient  authority  for  the  one  hundred  and 
seventeenth  rule  of  the  board  alreadv  recited;  and  in  this  view  the  re- 
spondent was  not  only  justified  in  excluding  the  petitioner  from  the  school 
in  his  charge,  but  in  the  face  of  the  statute  and  the  rule  referred  to,  he  had 
no  discretion  to  admit  her  as  a  pupil  therein.  It  is  not  claimed  by  the 
learned  counsel  for  the  petitioner,  as  we  understand  him,  that  the  stat- 
ute in  question  is  forbidden  by  the  constitution  of  the  State,  The  ar- 
gament  is  that  the  exclusion  of  the  petitioner  from  this  particular  school 
is  contrary  to  the  thirteenth  and  fourteenth  amendments  of  the  federal 
Constitution,  lately  adopted.  We  are,  however,  unable  to  perceive  in 
what  way  it  is  to  be  maintained  that  the  state  law  or  the  action  of  the  re- 
spondent thereunder  are  in  contravention  of  the  thirteenth  amendment 
referred  to,  by  which  amendment  slavery  and  involuntary  servitude  are 
forbidden.  It  would  seem,  indeed,  too  plain  to  require  argument,  that  the 
mere  exclusion  of  the  petitioner  from  this  particular  school  does  not  as- 
sume to  remit  her  to  a  condition  of  slavery  or  involuntary  servitude,  in  the 
sense  of  the  Constitution,  or  in  any  sense  at  all ;  or  that  there  is  any  — 
eyen  the  slightest  —  relation  between  the  case,  here  and  the  prohibition 
contained  in  the  amendment  referred  to. 

Nor  is  it  perceived  that  the  state  law  in  question,  in  obedience  to  which 
the  respondent  proceeded,  is  obnoxious  to  those  provisions  of  the  fourteenth 
amendment  to  the  federal  Constitution  securing  the  privileges  and  immu- 
nities of  citizens  of  the  United  States,  and  protecting  all  persons  against 
deprivation  of  life,  Ubertv,  or  property,  without  due  process  of  law.  That 
amendment  so  &r  as  clauned  to  be  material  to  the  question  is  as  follows : 
*^  No  state  shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
I^;es  and  immunities  of  citizens  of  the  United  States.  Nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or  property,  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws." 

It  will  indeed  be  readilv  conceded  that  the  privilege  accorded  to  the 
yonth  of  the  State  by  the  law  of  the  State,  of  attending  the  public  schools 
maintained  at  the  expense  of  the  State,  is  not  a  privilege  or  immunity  ap- 
pertaining to  a  citizen  of  the  United  States  as  such ;  and  it  necessarily 
follows,  therefore,  that  no  person  can  lawfully  demand  admission  as  a 
papil  in  any  such  school  because  of  the  mere  status  of  citizenship^  and  it  is 
periiaps  hardly  necessary  to  add,  assuredly  no  person  can  be  said  to  have 
been  deprived  of  either  life,  liberty,  or  property,  because  denied  the  right 
to  attend  as  a  pupil  at  such  schools,  however  obviously  insufficient  and 
untenable  be  the  ground  upon  which  the  exclusion  is  put. 

The  last  dause  of  so  much  of  the  amendment  as  has  been  recited,  how- 
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ever,  forbids  the  State  to  "deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws ;  "  and  it  remains  to  inquire  if  the  stat- 
ute of  the  State,  providing  for  a  system  of  common  schools,  in  so  far  as 
it  directs  that  schools  shall  be  maintained  for  the  education  of  colored 
children  separate  from  those  provided  for  the  education  of  white  children, 
be  obnoxious  to  this  portion  of  the  federal  Constitution. 

The  opportunity  of  instruction  at  public  schools  is  afforded  the  youth  of 
the  State  by  the  statute  of  the  State,  enacted  in  obedience  to  the  special 
command  of  the  constitution  of  the  State,  directing  that  the  legislatnie 
shall  provide  for  a  system  of  common  schools,  by  which  a  school  shall  be 
kept  up  and  supported  in  each  district  at  least  three  months  in  every  year, 
Ac.  Art.  9,  sect.  3.  The  advantage  or  benefit  thereby  vouchsafed  to 
each  child  of  attending  a  public  school  is,  therefore,  one  derived  and  se- 
cured to  it  under  the  highest  sanction  of  positive  law.  It  is,  therefore,  a 
right — a  legal  right  —  as  distinctively  so  as  the  vested  right  in  property 
owned  is  a  legal  right,  and  as  such  it  is  protected,  and  entitled  to  be  pro- 
tected, by  all  the  guarantees  by  which  other  legal  rights  are  protected  and 
secured  to  the  possessor. 

The  clause  of  the  fourteenth  amendment  referred  to  did  not  create  any 
new  or  substantive  legal  right,  or  add  to  or  enlarge  the  general  classifica- 
tion of  rights  of  persons  or  things  existing  in  any  state  under  the  laws 
thereof.  It,  however,  operated  upon  them  as  it  found  them  already  estab- 
lished, and  it  declared  in  substance  that,  such  as  they  were  in  each  state, 
they  should  be  held  and  enjoyed  alike  by  all  persons  within  its  jurisdiction. 
The  protection  of  law  is  indeed  inseparable  from  the  assumed  existence  of 
a  recognized  legal  right,  through  the  vindication  of  which  the  protection 
is  to  operate.  To  declare,  then,  that  each  person  within  the  jurisdiction  of 
the  State  shall  enjoy  the  equal  protection  of  its  laws  is  necessarily  to  de- 
clare that  the  measure  of  legal  rights  within  the  State  shall  be  equal  and 
uniform,  and  the  same  for  all  persons  found  therein  —  according  to  the 
respective  condition  of  each  —  each  child  as  all  other  children  —  each  adult 
person  as  all  other  adult  persons.  Under  the  laws  of  California  children 
or  persons  between  the  ages  of  five  and  twenty-one  years  are  entitled  to 
receive  instruction  at  the  public  schools,  and  the  education  thus  afforded 
them  is  a  measure  of  the  protection  afforded  by  law  to  persons  of  that 
condition. 

The  education  of  youth  is  emphatically  their  protection.  Ignorance, 
the  lack  of  mental  and  moral  culture  in  earlier  life,  is  the  recognized  parent 
of  vice  a;nd  crime  in  after  years.  Thus  it  is  the  acknowledged  duty  of  the 
parent  or  guardian,  as  part  of  the  measure  of  protection  which  he  owes  to 
the  child  or  ward,  to  afford  him  at  least  a  reasonable  crpportunity  for  the 
improvement  of  hig  mind  and  the  elevation  of  his  moral  condition,  and  of 
this  duty  the  law  took  cognizance  long  before  the  now  recognized  inter- 
ests of  society  and  of  the  body  politic  in  the  education  of  its  members  had 
prompted  its  embarkation  upon  a  general  system  of  education  of  youth. 
So  a  ward  in  chancery,  as  being  entitled  to  the  protection  of  the  court,  vras 
always  entitled  to  be  educated  under  its  direction  as  constituting  a  most 
important  part  of  that  protection.  The  public  law  of  the  State  —  both 
the  constitution  and  the  statute  —  having  established  public  schools  for 
educationa.  purposes,  to  be  maintained  by  public  authority  and  at  public 
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expense,  the  youth  of  the  State  are  thereby  become  pro  hoc  vice  the  wards 
of  the  State,  and,  under  the  operations  of  the  constitutional  amendment 
referred  to,  equally  entitled  to  be  educated  at  the  public  expense.  It 
woald,  therefore,  not  be  competent  to  the  legislature,  while  providing  a 
system  of  education  for  the  youth  of  the  State,  to  exclude  the  petitioner  and 
those  of  her  race  from  its  benefits,  merely  because  of  their  African  descent ; 
and  to  have  so  excluded  her  would  have  been  to  deny  to  her  the  equal 
protection  of  the  laws  within  the  intent  and  meaning  of  the  Constitution. 

But  we  do  not  find  in  the  act  of  April,  1870,  providing  for  a  system  of 
common  schools,  which  is  substantially  repeated  m  the  Political  Code  now 
in  force,  any  legislative  attempt  in  tUs  direction,  nor  do  we  discover  that 
the  statute  is  in  any  of  its  provisions  obnoxious  to  objections  of  a  constitu- 
tional character.  In  provides  in  substance  that  schools  shall  be  kept  open 
for  the  admission  of  white  children,  and  that  the  education  of  children  of 
African  descent  must  be  provided  for  in  separate  schools. 

In  short,  the  policy  of  separation  of  the  races  for  educational  purposes 
is  adopted  by  the  legislative  department,  and  it  is  in  this  mere  policy  that 
the  counsel  for  the  petitioner  professes  to  discern  ^^  an  odious  distinction  of 
caste,  founded  on  a  deep-rooted  prejudice  in,  public  opinion."  But  it  is 
hardly  necessary  to  remind  counsel  that  we  cannot  deal  here  with  such  mat- 
ters, and  that  our  duties  lie  wholly  within  the  much  narrower  range  of  de- 
termining whether  this  statute,  in  whatever  motive  it  originated,  denies  to 
the  petitioner,  in  a  constitutional  sense,  the  equal  protection  of  the  laws ; 
and  in  the  circumstance  that  the  races  are  separated  in  the  public  schools, 
there  is  certainly  to  be  found  no  violation  of  the  constitutional  rights  of 
the  one  race  more  than  of  the  other,  and  we  see  none  of  either ;  for  each, 
though  separated  from  the  other,  is  to  be  educated  upon  equal  terms  with 
that  other,  and  both  at  the  common  public  expense.  A  question  similar 
to  this  came  before  the  supreme  judicial  court  of  the  State  of  Massachu- 
setts in  1849  (^Roberts  v.  the  City  of  Boston^  5  Gushing  R.  198),  and  was 
determined  by  the  court  in  accordance  with  the  views  just  expressed  by  us. 
That  was  an  action  on  the  case  brought  by  a  colored  child  against  the  city 
to  recover  damages  claimed  by  reason  of  her  exclusion  from  a  public  school 
as  a  pupiL  It  appeared  that  primary  schools  to  the  number  of  about  one 
hundred  and  sixty  were  maintained  for  the  instruction  of  children  of  both 
sexes  between  five  and  seven  years  of  age,  and  that  of  these  schools  two 
were  appropriated  to  the  exclusive  instruction  of  colored  children,  and  the 
residue  to  the  exclusive  instruction  of  white  children.  It  also  appeared 
that  the  plaintiff  had  been  excluded  from  the  primary  school  nearest  her 
father's  residence,  which  was  a  school  devoted  exclusively  to  the  instruc- 
tion of  white  children,  and  that  the  school  appropriated  to  the  education 
of  colored  children  nearest  her  father's  residence  was  about  a  fifth  of  a  mile 
more  distant  therefrom  than  was  the  school  from  which  she  had  been 
excluded.  The  constitution  of  the  State  of  Massachusetts  contained  the 
following  clauses,  which  were  relied  upon  by  the  counsel  for  the  plaintiff 
to  show  that  the  separation  of  colored  from  white  children  for  educational 
purposes  was  not  justified  by  law :  "  Part  1,  article  1.  All  men  are  bom 
free  and  equal,  and  have  certain  natural,  essential,  and  inalienable  rights ; 
among  which  may  be  reckoned  the  right  of  enjoying  and  defending  their 
lives  and  liberties,  that  of  acquiring,  possessing,  and  protecting  property  ; 
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in  fine  that  of  seeking  and  obtaining  their  safety  and  happiness.  Article 
6.  No  man  nor  corporation  or  association  of  men  have  any  other  title  to 
obtain  advantages  or  particular  and  exclnsive  priyileges  distinct  from  those 
of  the  commumty  than  what  arise  from  consideration  of  services  rendered 
to  the  public."     .... 

It  will  be  seen  that  the  language  of  the  Massachusetts  constitution 
prohibiting  ^^  particular  and  exclusive  privileges  "  was  fully  as  significant, 
to  say  the  least,  in  its  bearings  on  the  general  question  in  hand  as  is  that 
of  the  fourteenth  amendment  of  the  federal  Constitution  securing  ^*the 
equal  protection  of  the  laws.^* 

The  argument  of  the  counsel  for  the  plaintifiE  in  the  Massachusetts  case, 
much  like  that  of  the  counsel  for  the  petitioner  here,  was  that  the  separa- 
tion of  the  races  for  educational  purposes  ^^  is  the  occasion  of  inconveni^ices 
to  colored  children,  to  which  they  would  not  be  exposed  if  they  had  access 
to  the  nearest  public  schools  ;  it  inflicts  upon  them  the  stigma  of  caste  ; 
and  although  the  matters  taught  in  the  two  schools  may  be  precisely  the 
same,  a  school  exclusively  devoted  to  one  class  must  differ  essentially,  in 
its  spirit  and  character,  from  that  public  school  known  to  the  law,  where 
all  classes  meet  together  in  equality." 

The  opinion  of  the  court,  delivered  by  Mr.  Chief  Justice  Shaw,  main- 
tained the  rightful  authority  of  the  school  committee  to  separate  tiie  col- 
ored children  from  the  white  children  in  the  public  schools  of  ihe  city  of 
Boston,  and  in  the  course  of  the  opinion  the  learned  chief  justice  re- 
marked as  follows  :  ^*  It  will  be  considered  that  this  is  a  question  d  power. 
Or  of  the  legal  authority  of  the  committee  intrusted  by  the  city  with 
this  department  of  public  instruction  ;  because,  if  they  have  the  legal  au- 
thority, the  expediency  of  exercising  it  in  any  particular  way  is  exdusiTely 
with  them.  The  great  principle  advanced  by  the  learned  and  eloquent 
advocate  of  the  plaintiff  is,  that  by  the  constitution  and  laws  of  Massa- 
chusetts all  persons,  without  distinction  of  age  or  sex,  birth  or  color,  origin 
or  condition,  are  equal  before  the  law.  This,  as  a  broad,  general  prin- 
ciple, such  as  ought  to  appear  in  a  declaration  of  rights,  is  perfectly 
sound;  it  is  not  only  expressed  in  terms,  but  pervades  and  animates 
the  whole  spirit  of  our  Constitution  of  free  government.  But  when 
this  great  principle  comes  to  be  applied  to  the  actual  and  various  con- 
ditions of  persons  in  society,  it  will  not  warrant  the  assertion  that  men 
and  women  are  equally  clothed  with  the  same  civil  and  political  powers, 
sLnd  that  children  and  adults  are  legally  to  have  the  same  functions  and  be 
subject  to  the  same  treatment ;  but  only  that  the  rights  of  all,  as  they  are 
settled  and  regulated  by  law,  are  eqiukUy  entitled  to  the  paternal  con- 
sideration and  protection  of  the  law,  for  their  maintenance  and  security. 
What  those  rights  are,  to  which  individuaLs  in  the  infinite  variety  of  cir- 
cumstances by  which  they  are  surrounded  in  society  are  entitled,  must 
depend  on  laws  adapted  to  their  respective  relations  and  conditions. 

"  Conceding,  therefore,  in  the  fullest  manner,  that  colored  persons,  the 
descendants  of  Africans,  are  entitled  by  law,  in  this  Commonwealth,  to 
equal  rights,  constitutional  and  political,  civil  and  social,  the  question  then 
arises  whether  the  r^ulation  in  question,  which  provides  separate  schools 
for  colored  children,  is  a  violation  of  any  of  these  rights. 

^^  Legal  rights  must,  after  all,  depend  upon  the  provisionla  of  laCw;  oer- 
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tainly  all  those  rights  of  individuals  which  can  be  asserted  and  maintained 
in  any  judicial  tribunal.  The  proper  province  of  a-  declaration  of  rights 
and  constitution  of  government,  after  directing  its  form,  regulating  its  or- 
ganization, and  the  distribution  of  its  powers,  is  to  declare  great  principles 
and  fundamental  truths,  to  injQluence  and  direct  the  judgment  and  con- 
science of  legislators  in  making  laws,  rather  than  to  limit  and  control 
them,  by  directing  what  precise  laws  they  shall  make.  The  provision 
that  it  shall  be  the  duty  of  legislatures  and  magistrates  to  cherish  the 
interests  of  literature  and  the  sciences,  especially  the  University  of  Cam- 
bridge, public  schools  and  grammar  schools  in  the  towns,  is  precisely  of 
this  character.  Had  the  legislature  failed  to  comply  with  this  injunction, 
and  neglected  to  provide  public  schools  in  the  towns,  or  should  they  so  far 
fail  in  their  duty  as  to  repeal  all  laws  on  the  subject,  and  leave  all  educa- 
tion to  depend  on  private  means,  strong  and  explicit  as  the  direction  of 
the  Constitution  is,  it  would  afford  no  remedy  or  redress  to  the  thousands 
of  the  rising  generation,  who  now  depend  on  these  schools  to  afford  them 

a  most  valuable  education  and  an  introduction  to  useful  life The 

power  of  general  superintendence  vests  a  plenary  authority  in  the  committee 
to  arrange,  classify,  and  distribute  pupils,  in  such  a  manner  as  they  think 
best  adapted  to  their  general  proficiency  and  welfare.  If  it  is  thought  ex- 
pedient to  provide  for  very  young  children,  it  may  be  that  such  schools 
may  be  kept  exclusively  by  female  teachers,  quite  adequate  to  their  in- 
stniction,  and  yet,  whose  services  may  be  obtained  at  a  cost  much  lower 
than  that  of  more  highly  qualified  male  instructors.  So,  if  they  should 
judge  it  expedient  to  have  a  grade  of  schools  for  children  from  seven  to 
ten,  and  another  for  those  from  ten  to  fourteen,  it  would  seem  to  be  within 
their  authority  to  establish  such  schools.  So,  to  separate  male  and  female 
pnpils  into  different  schools.  It  has  been  found  necessary,  that  is  to  say, 
highly  expedient,  at  times,  to  establish  special  schools  for  poor  and  neg- 
ledied  children,  who  have  passed  the  i^e  of  seven  and  have  become  too 
old  to  attend  the  primary  school,  and  yet  have  not  acquired  the  rudiments 
of  learning  to  enable  them  to  enter  the  ordinary  schools.  If  a  class  of 
youth,  of  one  or  both  sexes,  is  found  in  that  condition,  and  it  is  expedient 
to  organize  them  into  a  separate  school,  to  receive  the  special  training 
adapted  to  their  condition,  it  seems  to  be  within  the  power  of  the  su- 
perintending committee  to  provide  for  the  organization  of  such  special 

school In  the  absence  of  special  legislation  on  the  subject,  the  law 

has  vested  the  power  in  the  committee  to  regulate  the  system  of  distribu- 
tion and  classification ;  and  when  this  power  is  reasonably  exercised, 
without  being  abused  or  perverted  by  colorable  pretences,  the  decision 
of  the  committee  must  be  deemed  conclusive.  The  committee,  appar- 
ently upon  great  deliberation,  have  come  to  the  conclusion  that  the  good 
of  both  classes  of  schools  will  be  best  promoted  by  maintaining  the  sep- 
arate primary  schools  for  colored  and  for  white  children,  and  we  can 
perceive  no  ground  to  doubt  that  this  is  the  honest  result  of  their  ex- 
perience and  judgment.  It  is  urged  that  this  maintenance  of  separate 
schools  tends  to  deepen  and  perpetuate  the  odious  distinction  of  caste, 
founded  on  a  deep-rooted  prejudice  in  public  opinion.  This  prejudice, 
if  it  ensts,  is  not  created  by  law,  and* probably  cannot  be  changed  by 
law.    Whether  this  distinction  and  prejudice,  existing  ip  the  opinion  and 
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feelings  of  the  community,  would  not  be  as  efiEectually  fostered  by  com- 
pelling colored  and  white  children  to  associate  together  in  the  same 
schools,  may  well  be  doubted  ;  at  all  events,  it  is  a  fair  and  proper  ques- 
tion for  the  committee  to  consider  and  decide  upon,  having  in  view  the 
best  interests  of  both  classes  of  children  placed  under  their  superintend- 
ence, and  we  cannot  say  that  their  decision  upon  it  is  not  founded  upon 
just  grounds  of  reason  and  experience,  and  is  the  result  of  a  discriminating 
and  honest  judgment." 

We  concur  in  these  views,  and  they  are  decisive  of  the  present  con- 
troversy. In  order  to  prevent  possible  misapprehension,  however,  we  think 
proper  to  add  that  in  our  opinion,  and  as  the  result  of  the  views  here 
announced,  the  exclusion  of  colored  children  from  schools  where  white  chil- 
dren attend  as  pupils  cannot  be  supported  except  under  the  conditions  ap- 
pearing in  the  present  case,  —  that  is,  except  where  separate  schools  are 
actually  maintained  for  the  education  of  colored  children ;  and  that  unless 
such  separate  schools  be  in  fact  maintained,  all  children  of  the  school  dis- 
trict, whether  white  or  colored,  have  an  equal  right  to  become  pupils  at 
any  common  school  organized  under  the  laws  of  the  Stat^,  and  have  a 
right  to  r^istration  and  admission  as  pupils  in  the  order  of  their  registra- 
tion, pursuant  to  the  provisions  of  subdivision  14,  of  section  1617,  of  the 
Political  Code.  Writ  of  mandamus  denied. 

McKiNSTBT,  J.  I  concur  in  the  judgment  on  the  ground  first  con- 
sidered in  the  opinion  of  the  chief  justice. 

February  24. 


CIRCUIT   COURT   OF  THE   UNITED   STATES.  —  NINTH   JUDI- 
CIAL CIRCUIT.  DISTRICT  OF  CALIFORNIA. 

[March,  1874.] 

patent:    use  of  fart  of  combination.  —  USELESS  PARTS  REJECTED. 

a  a  COOLEDGE  y.  JOHN  McGONE. 

A  combination  of  three  distinct  parts  is  not  infringed  by  the  making  and  stde  of 

two  of  the  parts  to  be  used  without  the  third. 
When  the  invention  claimed  and  patented  is  a  combination  of  three  distinct  parUy 

it  is  no  infringement  to  make  and  use  two  of  the  parts,  even  though  the  third  is 

useless. 

Before  Sawyer  and  Hillyer,  JJ. 

The  plaintiff  is  assignee  of  a  patent  issued  to  one  Belknap,  for  a  com- 
bination of  certain  shoes  and  dies,  and  bevelled  bars,  used  in  amalgamat- 
ing pans  for  the  amalgamation  of  silver  ores.  The  defendant,  a  foundry- 
man,  is  charged  with  making  and  selling  the  invention  in  violation  of 
plaintiff's  rights.  It  appeared  in  the  testimony  that  some  time  in  1866, 
before  the  assignment  under  which  plaintiff  claims,  the  patentee,  Belknap, 
brought  the  patterns  of  his  shoes  and  dies  to  defendant's  foundry,  and 
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procured  him  to  cast  shoes  and  dies  from  those  patterns,  which  the  pat* 
entee  himself  put  into  the  pans  of  certain  mills  in  the  neighborhood  without 
chaige,  for  the  purpose  of  introducing  them.  But  the  defendant  made  no 
*'*'  bevelled  bars,"  to  go  with  the  shoes  and  dies.  These  could  be  made  of 
wood  as  well  as  of  iron,  and  Belknap  himself  made  the  bevelled  bars  for 
those  mills  wherein  he  had  introduced  his  invention  —  the  defendant  cast- 
iog  from  the  patterns  furnished  only  the  shoes  and  dies.  Afterwards,  be- 
tween 1867  and  the  commencement  of  this  suit,  and  after  the  assignment 
of  Belknap*s  patent  to  plaintiff,  the  defendant  cast  and  furnished  to  vari- 
008  mill-owners  shoes  and  dies  of  the  same  kind.  Mill-owners  would 
bring  to  defendant  their  own  patterns  in  such  form  as  they  desired  the 
castings  to  be  made,  and  the  defendant  would  cast  the  shoes  and  dies  from 
the  patterns  so  furnished,  and  the  parties  for  whom  they  were  cast  would 
take  them  away,  put  them  into  the  pans  in  their  mills  themselves,  and 
there  use  them.  They  sometimes  obtained  dies  without  the  shoes,  and 
used  them  with  other  kinds  of  shoes ;  and  sometimes  obtained  shoes  without 
the  dies,  and  used  them  with  other  kinds  of  dies.  The  shoes  and  dies  were 
not  neeessariltf  used  together ;  as  the  Belknap  shoe  cavid  5e,  and  some- 
times was^  used  with  other  kinds  of  dies,  and  the  Belknap  die  with  other 
shoes.  Defendant  never  inquired  what  use  was  to  be  made  of  the  shoes 
and  dies  cast  by  him,  but  he  simply  cast  and  furnished  them  from  pat- 
terns brought  by  his  customers.  There  was  no  testimony  tending  to  show 
that  he  ever  cast  or  furnished  any  of  the  '^  bevelled  bars,"  either  with  or 
without  the  shoes  and  dies.  On  the  contrary,  the  testimony  showed  af- 
firmatively that  he  never  did  cast  or  furnish  any  bevelled  bars.  There 
was,  also,  no  testimonj  tending  to  show  that  the  parties  using  the  shoes 
and  dies  cast  and  f urmshed  by  defendant  ever  procured  from  other  sources, 
or  nsed  in  connection  with  the  shoes  and  dies  furnished  by  him,  any  of  the 
^  bevelled  bars "  mentioned  in  the  plaintiff's  patent,  or  any  mechanical 
substitute  therefor,  except  in  those  instances  where  the  patentee  himself 
furnished  them  as  aforesaid,  in  his  efforts  to  introduce  his  invention.  The 
casting  and  furnishing  of  shoes  and  dies  as  before  stated  to  parties,  other 
than  Belknap,  are  the  acts  complained  of  as  constituting  an  infringement 
of  plabtifiPs  rights. 

At  the  close  of  plaintiff's  testimony,  counsel  for  the  defendant  moved 
the  court  to  advise  the  jury  to  find  a  verdict  for  the  defendant,  on  the 
ground,  that  there  was  no  testimony  tending  to  show*  that  the  defendant 
had  manufactured  or  sold  the  plaintiff's  invention,  —  the  invention  claimed 
and  patented  being,  as  defendant  insisted,  a  combination  of  shoes,  dies, 
and  the  ^^  bevelled  bars ; "  and  as  the  ^^  bevelled  bars  "  had  not  been  made 
or  sold,  or  even  used  in  connection  with  the  shoes  and  dies  furnished  by 
defendant,  the  whole  combination  had  not  been  made  or  sold ;  and  that 
there  is  no  infringement  by  making  and  using  a  part  only  of  the  combina- 
tion. 
After  argument  of  the  motion,  and  consultation  between  the  judges, 
Sawteb,  Circuit  Judge,  delivered  the  opinion  of  the  court  as  follows :  — 
We  have  examined  the  specifications  annexed  to  the  patent  very  care- 
fully, and  it  is  very  plain  to  our  minds,  that  the  patent  is  for  a  combina- 
tion of  several  elements,  or  parts.  The  petitioner  commences  by  describ- 
bg  the  drawings,  and  then  states  as  follows :  — 


me  TGm  AMEBICAN  LAW  TIMBS  REPORTS.  [Afay^  1874. 

Vol.  L]  CoourooB  v.  MoComs.  [No.  5. 


^^  The  natare  of  my  inTention  connstB  in  the  arranging  of  shoes  and 
dies  having  grooves  or  channels,  cut  obliquely  from  the  circumference  to 
the  centre,  terminating  in  a  line  of  a  radius  to  the  centre  or  axis.  My  in- 
vention also  relates  to  bevelled  bars  placed  between  each  die,  and  partially 
filling  the  grooves,  for  the  purpose  of  keeping  the  ore  near  the  same  as 
they  pass  each  other."  Then  he  describes  how  the  dies  are  fixed  to  the 
disks,  and  tells  us  how  other  dies  have  been  used  in  a  different  arrange- 
ment ;  points  out  how  the  bevelled  bars  are  arranged  in  connection  with 
the  other  parts  ;  describes  their  operation,  and  concludes  with  the  claim, 
which  is  in  the  following  words :  — 

*'''  I  do  not  claim  broadly  the  use  of  shoes  and  dies  for  the  purpose  of  re- 
ducing amalgamating  ores,  for  these  are  well  known  and  used.  What  I  do 
elcdm,  however,  and  desire  to  secure  by  letters  patent,  is,  constructing  and 
placing  the  shoes  and  dies  upon  upper  and  nether  disks  obliquely  at  about 
the  angle  as  described,  together  with  the  bevelled  bars  B.  B.  B.,  ftc. ;  sub- 
stantiaUy  as  described,  and  for  the  purposes  set  forth. *^ 

The  claim  is  for  a  combination.  There  is  no  claim  that  the  dies  are 
new ;  that  the  direction  of  the  grooves  is  new,  or  that  the  bars  are  new. 
But  what  he  does  claim  is  the  arrangement  of  these  together. 

^  Placing  the  shoes  on  upper  and  nether  disks  about  the  angles  described, 
together  with  the  bevelled  bars  B.  B.  B.,  substantially  as  described,  and  for 
the  purposes  set  forth."  These  shoes  and  dies,  arranged  as  described, 
**  together  with ; "  that  is  to  say,  united  with,  in  conjunction  with,  in  com- 
bination with  the  bevelled  bars,  substantially  as  described.  Now,  it  may 
be  that  this  claim  is  not  made  in  such  a  way  as  to  be  so  advantageous  to 
the  patentee,  as  he  was  entitled  to  make  it.  It  may  be  that  he  has  ar- 
ranged his  dies  in  ccmnection  with  the  disks  in  such  a  way  as  to  be  an 
improvement  by  itself,  and  which  may  entitle  him  to  a  patent  for  that 
arrangement,  unconnected  with  the  bevelled  bars ;  and  that  he  might 
have  put  in  a  claim  and  obtained  a  patent  for  such  arrangement,  indepen- 
dent of  the  bevelled  bars.  It  may  be  that,  having  obtained  a  patent  for 
such  arrangement,  he  could,  also,  have  obtained  a  patent  for  a  farther 
combination  of  that  arrangement  in  c(Hinection  with  the  bevelled  bars. 
If  that  was  the  object  intended  to  be  covered  by  this  patent,  the  claim- 
ant has  failed  to  express  it.  It  is  for  the  arrangement  of  the  dies  and 
shoes  together  with,  that  is  to  say,  in  combination  witk^  the  bars  that  is 
patented.  The  claim  to  the  whole  is  made  as  one  indivisible  claim  — 
as  an  entirety  —  and  the  entire  combination  must  be  made  and  sold  or 
used,  in  order  to  constitute  an  infringement.  If  the  patentee  failed  to  get 
all  he  desires  ;  or  failed  to  get  his  patent  in  such  a  form  that  any  part 
could  not  be  used  without  an  infringement,  he  has  only  done  what,  per- 
haps, a  majority  of  patentees  before  him  in  the  first  instance  have  done. 
It  may  be  necessary  to  surrender  the  patent,  and  procure  a  reissue  in  order 
to  secure  the  full  benefit  of  his  invention.  However  this  may  be,  he  has 
made  his  claim  in  his  own  way,  and  the  patent  on  that  claim  is,  for  this 
one,  single,  indivisible  combination  of  all  the  elements  as  an  entirety,  in 
manner  substantially  as  described,  and  for  the  purposes  indicated  ;  that  is 
to  say,  to  cut  the  pulp  like  shears,  and  throw  it  up  to  the  cutters  by  means 
of  the  bars. 

The  charge  in  this  complaint  is,  that  the  defendant  has  made  and  sold 
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Hub  inyention  as  one  single  invention.  The  testioKMiy  shows  that  the  de- 
fendant has  mannfactored  and  furnished  to  .mill-owners  dies,  and  mannfac- 
tarad  and  famished  shoes.  One  witness  testifies  that  the  defendant  put 
the  dies  and  shoes  together,  in  some  instances  in  the  shops,  for  the  purpose 
rf  trying  them,  to  see  if  they  would  fit ;  but  there  is  no  testimony  which 
shows  that  he  has  ever  manirfactured  any  of  these  '^  bevelled  bars."  On 
tiie  contrary,  TyrreU  and  Horn,  his  employ^,  and  BelknaD,  say  distinctly 
that  defendant  never  manufactured  any  oi  the  bars  so  far  as  they  are 
aware ;  but  he  has  manufactured  shoes  and  dies  upon  the  request  of  par- 
ties desiring  to  have  theoi  manufactured.  There  is  no  testimony  showing 
that  defendant  ever  manufactured  or  sold  the  bevelled  bars. 

The  testimony  shows,  too,  that  these  dies  may  be^  and  wmetimet  are^ 
used  in  connection  with  other  tthoes^  and  the  shoes  in  connection  with  other 
dies.    They  are  not  necessarily  used  together  in  the  combination. 

It  is  claimed  that  the  defendant  has  made  the  shoes  and  dies  without 
aatJiority  from  the  patentee,  knowing  they  were  to  be  used  in  violation 
of  the  patent,  and  that  this  renders  him  liable  even  if  he  did  not  make 
the  entire  machine.  Now,  li  several  different  parties  conspire  togetiier, 
one  to  make  one  part  of  a  patented  mai^ne,  another  another,  and  so  on, 
in  order  to  avoid  responsibility,  it  may  well  be  that  each  party  so  con- 
spiring and  engaged  in  making  a  complete  machine  would,  nevertheless, 
be  liable,  —  although  he  himself  should  actually  make  but  one  part  of  the 
perfected  machine.  However  that  may  be,  it  is  not  this  caae.  There  is 
no  testimcmy  tending  to  establish  snch  a  case.  Defendant  casts  certain 
partB  for  citomerTfrom  patterns  famished  by  them,  without  inquiry  as 
to  their  use.  The  pieces  or  elements  of  this  combination  are  not  new, 
and  are  capable  of  use  out  <rf  this  combination.  Defendant  had  a  right 
to  cast  and  sell  them  to  be  used  separately ;  and  there  is  no  testimony 
diowing  either  that  tiie  bevelled  bars,  or  any  mechanical  substitute  for 
them,  were  used  in  connection  with  any  of  the  dies  and  shoes  which  de- 
fendant made  without  authority  from  Belknap ;  or  that  defendant  under- 
stood that  they  were  to  be  so  used.  Belknap,  I  believe,  does  say  that  bars 
were  made  by  himself  to  use  in  combination  with  those  dies  and  shoes 
which  he  ordered  made  by  defendant  for  the  purpose  of  introducing  his 
invention ;  but,  beyond  that,  there  is  no  testimony  tending  to  show  that 
any  of  the  parties  made  and  used  the  bevelled  bars  in  connection  with  any 
of  the  dies  and  shoes  which  defendant  made  without  authority  from  the 
plaintiff. 

We  have  looked  over  the  testimony  carefully.  My  associate,  Judge 
Hillyer,  took  very  full  notes,  and  I  find  that  they  agree  with  my  recollec- 
tion of  die  testimony.  There  is  nothing,  then,  to  show  that  this  combina- 
tion was  made  or  sold  by  the  defendant,  or  that  he  has  made  portions  of 
it  and  sold  them  to  other  parties,  with  the  knowledge  that  they  were  to 
be  used  in  connection  with  the  "  bevelled  bars,'*  for  the  purpose  of  mak- 
ingup  a  single  complete  machine. 

We  think,  therefore,  we  are  bound  to  advise  the  jury  as  asked. 

At  the  dose  of  the  (pinion,  the  counsel  for  plaintiff  offered  to  prove 
farther,  that  the  ^^  bevelled  bars  "  were,  in  fact,  of  no  advanta^,  or  use  in 
the  combination,  and  m^ht  be  dispensed  with  in  practice  without  in  any 
degna  impaiiing  the  efficiency  of  the  machine ;  that  the  whole  advan- 
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tage  of  the  machine  really  consisted  in  the  arrangement  of  the  shoes  and 
dies  obliquely,  in  connection  with  the  disks,  as  in  the  other  particulars  de- 
scribed in  the  specifications,  so  as  to  cut  outwards  in  the  manner  of  shears. 
But  the  court  held  that  the  whole  combination,  as  an  entirety,  is  the  thing 
claimed  as  the  invention  and  patented ;  and  that  no  part,  however  useless, 
can  be  dispensed  with,  for  the  purpose  of  working  out  an  infringement. 
Citing  Rich  v.  Cloae^  4  Fisher's  rat.  Ca.  282 ;  Vance  v.  Campbell^  1 
Black,  427 ;  and  Earners  v.  Qodfrey^  1  Wal.  78  ;  Carter  v.  Baker^  1  Saw. 
512. 

The  court  thereupon  advised  the  jury  to  return  a  verdict  for  the  de- 
fendant, which  was  accordingly  done. 

Lewis  ^  Deal  and  Beatty^  for  plaintiff. 

Williams  ^  Bixler^  for  defendants. 


cmcniT  COURT  op  the  united  states.— ninth  judi- 
ciAii  omcurr.  district  of  California. 

[February,  1874.] 

paid  judgment. — sale.  —  assignee  of  paid  judgment. — power 
op  attorney.  —  incidental  powers.  —  actions  against  bellig- 
ERENTS. 

RICHARD  B.  LEE  v.  DANIEL  ROGERS,  adminirtrator,  et  aL 

1.  A  sale  of  lands  under  an  execution  issued  upon  a  judgment  which  had  heenJvUg 
paid  is  void 

2.  W,  had  a  judgment  against  C,  which  was  the  first  lien  on  his  property,  T,  edso 
had  ajudgment^  which  was  the  second  lien  on  the  property,  C.  paid  Wi's  judg* 
ment  infuU,  but  took  an  assignment  of  it  in  the  name  of  his  hired  man,  who- paid 
nothing  for  it.  Afterwards,  to  avoid  an  attachment^  C.  confessed  a  judgment  in 
fixvor  of  L,j  for  a  debt  previously  due  him,  which  became  a  lien  upon  the  property, 
and,  in  order  to  give  L.  a  preference  over  T,,  C  procured  an  assignment  to  him 
of  W,'s  judgment,  for  which  no  additional  consideration  was  paid ;  hut  X.  weu 
not  aware  that  it  had  been  paid,  C,  afterwards  confessed  a  judgment  in  favor 
of  F;  which  also  became  a  lien  on  the  property,  L,  afterwards  scld  the  lands  on 
W»s  judgment  and  became  the  purchaser.  Afterwards  F,  became  purchaser  of 
the  same  lands  under  his  own  judgment.  Held:  1.  Thai  as  to  F,,  L  was  not  a 
bond  fide  cusignee  of  W,*s  judgment  for  a  valuable  consideration  ;  and  that  his 
sale  was  void,     2,   That  by  his  purchase  F,  acquired  the  title  to  the  land, 

8.  L,  executed  a  power  of  attorney  to  H.,  atUhoiizing  him  to  collect  his  said  judg* 
ments  against  C,  by  sales  under  execution,  S^c,  to  receive  the  money  thereon^ 
^^  arbitrate  or  compound"  the  same,  and  for  that  purpose  to  employ  counseL 
After  the  aforesaid  sales,  F,  brought  an  action  against  L,  to  annul  the  said  sales 
and  conveyances  to  L,,  as  clouds  on  his,  F,'s  title,  H,  consulted  counsel  who  ad- 
vised him  that  the  said  sales  under  W's  judgment  after  payment  were  void,  and 
LJs  title  invalid  Held,  that  as  incident  to  the  powers  expressly  given  to  collect 
said  judgment,  arbitrate  and  compound  the  same,  in  connection  with  subsequent 
instructions  from  L,,  by  letter,  a,  had  power  to  authorize  counsel  to  appear  iss 
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tttid  action  and  consent  to  a  judgment  anntdling  said  sales  upon  terms  that  en^ 
abledhim  to  realize  the  amount  due  to  L,  on  his  judgment. 
4.  ITie  existence  of  wear  does  not  prevent  the  citizens  of  one  belligerent  power  from 
taking  proceedings  for  the  protection  of  their  own  property  in  their  own  courts^ 
against  the  citizens  of  the  other ^  whenever  the  latter  can  be  reached  by  process. 

Sawyer,  Circuit  Judge.  Bill  in  equity,  wherein  complainant  seeks  to 
establish  a  trust  in  his  favor  as  to  certain  lands  situate  in  the  city  of 
Oakland,  held  and  claimed  by  the  defendants.  The  pleadings  and  evi- 
dence appear  to  me  to  establish  the  foUowing  facts.  In  the  years  1858 
and  1859,  Andrew  J.  Coffee  was  the  owner  of  the  lands  in  question.  He 
had  become  embarrassed.  Some  time  in  1856  the  agent  of  the  complain- 
ant loaned  the  sum  of  six  thousand  dollars  of  the  latter*s  money  on  a  note 
signed  by  one  Green,  and  indorsed  by  said  Coffee.  It  is  not  clear,  and 
not  material,  whether  this  money  was  borrowed  for  the  benefit  of  Coffee, 
or  of  Green,  or  their  joint  benefit.  On  September  23,  1858,  Joanna 
Wheelock  obtained  a  judgment  in  the  Twelfth  Judical  District  against  A. 
P.  Green,  L.  Bansom,  and  said  Coffee,  for  $3,519.92,  and  costs,  which  be- 
came a  lien  upon  the  property  in  question.  Messrs.  Haggin  and  Tevis 
obtained  a  judgment  against  Uoffee  and  Green  for  some  $12,000,  which 
also  became, a  subsequent  lien  upon  the  property. 

The  Haggin  and  Tevis  judgment  at  the  time  stood  in  such  position 
that  Coffee  claimed  that  he  was  discharged,  and  he  had  an  action  pending 
to  procure  his  own  exoneration.  In  October,  1858,  said  Coffee  borrowed 
of  J.  A.  Freanor  something  over  $2,000,  for  the  purpose  of  paying,  in 
part,  the  said  Wheelock  judgment,  and  with  the  money  so  borrowed,  and 
other  money  obtained  from  other  sources,  he  paid  tne  Wheelock  judg- 
ment in  full ;  but  instead  of  having  the  judgment  satisfied  of  record,  said 
Coffee  procured  an  assignment  of  said  judgment  to  be  made  to  one  Let- 
ter, a  hired  man  of  said  Coffee.  Said  Lester  paid  nothing  for  said  assign- 
ment. On  JanuaiT  1,  1859,  Coffee  executed  to  Freanor  a  promissory 
note  for  $700,  — bemg  the  balance  then  due  him  on  said  sum  borrowed  as 
aforesaid,  all  said  sum  except  said  balance  having  been  paid  before  that 
date. 

In  May,  1859,  the  complainant,  becoming  uneasy  about  his  money,  de- 
termined to  secure  it,  and  for  that  purpose  directed  his  attorney.  Colonel 
Crockett,  to  commence  suit  by  attachment ;  and  the  papers  for  an  attach- 
ment were  accordingly  prepared.  Before  commencing  the  suit  complain- 
ant notified  said  Coffee  of  his  purpose,  and  thereupon  Coffee  requested 
him  not  to  attach.  Coffee  told  complainant  that  he  controlled  the  Whee- 
lock judgment ;  that  it  was  the  first  lien  on  his  property,  being  prior  to 
the  Haggin  and  Tevis  judgment,  which  was  at  that  time  the  only  other 
lien ;  that  he  would  procure  the  Wheelock  judgment  to  be  assigned  to 
complainant ;  and  would,  also,  confess  a  judgment  in  complainant's  favor 
for  the  amount  due  him.  Upon  consultation  with  his  coimsel,  this  propo- 
sition was  accepted  by  complainant.  On  the  next  day.  May  19th,  1859, 
Coffee  brought  him  an  assignment  of  the  Wheelock  judgment  in  due 
form ;  Colonel  Crockett  drew  up  the  papers  for  a  confession  of  judgment, 
which  were  signed  and  delivered,  and  complainant  went  to  the  clerk's 
office  in  Alameda  County,  and  had  his  judgment  duly  entered. 
Complainant  paid  no  further  consideration  for  the  assignment  of  the 
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Wheelock  judgment.  It  was  taken  only  as  an  additional  security  for  die 
preexisting  indebtedness  ;  and,  probably,  with  the  design  that  it  should 
take  precedence  over  the  Haggin  and  Tevis  judgment,  in  case  Coffee 
shoula  not  get  rid  of  it  in  the  suit  pending  for  that  purpose.  Upon  thus 
securing  complainant,  Coffee  understood  that  he  was  to  have  further  in- 
dulgence. Immediately  after  these  transactions,  on  May  21,  1859,  Coffee 
confessed  a  judgment  to  Freanbr  for  the  amount  of  said  $700  dollar  note, 
interest  and  costs,  which,  also,  became  a  lien  on  said  property. 

Soon  afterwards  Coffee  went  to  the  Eastern  States,  and  was  absent  till 
some  time  in  the  fall.  Soon  after  Coffee^s  departure,  on  June  9,  1869, 
said  complainant  caused  an  execution  to  be  issued  on  the  said  Wheelock 
judgment,  and  upon  said  execution  had  a  large  portion  of  the  lands  in 
controversy  sold  on  July  1,  1859,  himself  becoming  the  purdbiaser  at  the 
sura  of  $2,950.  On  or  about  July  5,  1859,  the  complainant  left  for  the 
Eastern  States,  leaving  instructions  with  his  attorney  in  fact,  Jno.  W. 
Haynes,  to  make  further  sales.  In  pursuance  of  said  instructions,  another 
execution  was  issued  on  said  Wheelock  judgment  on  July  13,  1859,  under 
which  the  remaining  lands  in  controversy  were  sold  on  August  1,  1859, 
and  bid  off  by  said  Haynes,  in  the  name  and  for  the  benefit  of  the  com- 
plainant, for  the  sum  of  $1,585,  which  two  sales  satisfied  the  Wheelock 
judgment.  No  redemption  having  been  made,  the  sheriff  executed  deeds 
of  conveyance  in  due  form  in  pursuance  of  said  sales,  April  16th,  1860. 
Subsequently  other  property  was  sold  upon  complainant's  own  judgment, 
from  which  some  $4,000  were  reali^d  and  applied  on  the  judgment. 
Complainant  went  to  Washington,  where  he  remained  till  the  war  of  re- 
bellion broke  out,  when  he  resigned  his  commission  in  the  United  States 
army,  went  to  the  States  in  rebellion,  accepted  a  commission  in  the  rebel  . 
army,  and  continued  in  the  service  within  the  rebel  lines  till  the  close  of 
the  war. 

Said  Freanor  being  aware  that  the  Wheelock  judgment  had  been  satis- 
fied before  its  assignment  to  complainant,  in  part  with  money  borrowed 
from  him  for  that  purpose,  and  for  a  part  of  which  his  judgment  had  been 
obtained,  had  an  execution  issued  on  his  own  said  judgment,  April  25, 
1861,  and  the  same  property  purchased  under  the  Wheelock  judgment 
sold  thereunder  on  May  20,  1861,  before  the  expiration  of  his  lien,  him- 
self becoming  the  purchaser.  No  redemption  having  been  made,  the 
sheriff  executed  a  deed  in  due  form  in  pursuance  of  said  sale,  December 
28, 1861. 

Afterwards  on  May  13,  1862,  said  Freanor  filed  his  bill  of  complaint 
in  the  district  court  of  the  Third  Judicial  District  against  said  Lee,  com- 
plainant in  this  .action,  in  which  he  set  out  substantially  the  facts  herein 
stated  ;  claimed  a  valid  title  to  said  lands  in  controversy,  under  his  judg- 
ment and  sale;  alleged  that  complainant's  deed^  although  void,  were 
regular  on  their  face  and  constituted  a  cloud  on  his  title ;  and  prayed  a 
decree  that  the  said  Wheelock  judgment  had  been  satisfied  before  said 
transfer  and  sales  thereunder,  and  that  said  sales  and  deeds  given  in  pur- 
suance thereof  be  annulled  and  adjudged  to  be  void. 

At  the  date  of  the  filing  of  said  bill  of  complaint  of  Freanor,  defendant, 
J.  W.  Haynes,  was  the  attorney  in  fact  of  the  complainant,  having  charge 
ci  oooapWaaat's  business  in  California.    Said  oomplainaiit  at  the  time  was 
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within  the  rebel  lines,  and  for  that  readon  no  oommonication  ooald  be  had 
between  him  and  his  attorney,  and  none  was  had  for  a  long  time  after- 
wards. Mr.  Haynes  was,  therefore,  compelled  to  act  upon  his  own  judg- 
ment respecting  the  action.  Under  the  statutes  of  California,  service 
could  be  obtained  upon  absent  defendants  by  publication  of  summons. 
When  the  filing  of  this  bill  of  complaint  came  to  the  knowledge  of 
Haynes,  he  consulted  with  his  own  attorney,  Mr.  Rogers,  and  the  former 
attorney  and  personal  friend  of  complainant.  Colonel  Crockett,  and  both 
advised  him  that  if  the  facts  alleged  could  be  established,  the  sales  on  the 
Wheelock  judgment,  and  the  deeds  thereunder,  would  be  set  aside  as  void. 
Upon  an  inyestigation  of  the  facts,  both  Mr.  Haynes  and  his  counsel  be- 
came satisfied  that  the  Wheelock  judgment  had  been  fully  paid  before  its 
assignment  to  complainant,  and  that  the  sales  thereunder  were  void.  Col- 
onel Coffee  now  entered  upon  negotiations  between  Freanor  and  Haynes, 
which  resulted  in  an  arrangement  between  the  parties  by  which  it  was 
agreed  that  Colonel  Crockett,  upon  special  authority  from  Haynes,  as  the 
attorney  in  fact  of  the  complainant,  should  enter  the  latter's  appearance 
in  Freanor's  action,  and  consent  to  a  decree  in  pursuance  of  the  prayer  of 
the  bill  of  complaint  annulling  the  sales  and  deeds  under  the  Wheelock 
judgment ;  that  Thomas  J.  Haynes  should  pay  the  principal,  interest,  cost, 
and  attorney's  fees  on  Freanor's  judgment  against  Coffee ;  that  Freanor 
should  convey  the  lands  in  controversy  to  said  Thomas  J.  Haynes,  and 
that  said  Thomas  J.  Haynes  should  sell  the  lands,  and  out  of  the  proceeds 
repay :  firstly,  the  said  sum  paid  to  Freanor ;  secondly,  the  amount,  prin- 
cipal and  interest  due  from  said  Coffee  to  complainant  on  the  judgment 
confessed  to  him  ;  and,  after  paying  these  demands,  any  surplus  should  go 
to  Coffee's  other  creditors.  This  appears  to  be  the  arrangement  entered 
Into  between  Freanor,  Coffee,  and  Haynes.  Freanor's  object,  after  secur- 
ing his  own  demands,  was  to  favor  Coffee,  and  he  would  enter  into  no  ar- 
rangement that  did  not  give  to  Coffee  the  benefit  of  any  surplus.  Colonel 
Crockett,  however,  who  was  consulted  upon  the  law  points,  does  not  ap- 
pear to  have  understood  that  the  residue  was  to  go  to  Coffee,  but  that 
the  land  was  to  be  held  for  the  benefit  of  complainant.  But  the  others 
who  made  the  agreement  agreed  as  stated.  With  the  exception  of  this 
part  of  the  arrangement,  which  Colonel  Crockett  does  not  appear  to  have 
understood,  or  if  understood,  had  forgotten  during  the  many  years  which 
had  elapsed,  the  settlement  had  his  approbation,  as  being  the  best  thing 
that  could  be  done  under  the  circumstances ;  as  it  secured  to  complain- 
ant the  whole  amount  due  him,  whereas,  if  Freanor  should  succeed  in 
his  suit,  complainant  was  liable  to  lose  all.  In  pursuance  of  the  said 
arrangement  between  Coffee,  Freanor,  and  Haynes,  J.  W.  Haynes  exe- 
cuted an  instrument  authorizuig  Colonel  Crockett  to  appear,  in  the  words 
following :  — 

"  In  the  District  Court  of  the  Third  Jvdidal  District^  in  and  for  the 

County  of  Alameda. 

"  John  A.  Freanor  v.  Richard  B.  Lee. 

'*  I  do  hereby  authorize  J.  B.  Crockett,  as  my  attorney,  to  appear  oti 
my  behalf  to  the  above  entitled  action  and  to  file  an  answer  therein,  con- 
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senting  that  a  decree  be  rendered  in  said  cause,  in  accordance  with  the 
prayer  of  the  complaint. 

''  San  Francisco,  80  Jidy,  1862. 

"  R.  B.  Leb. 

"  By  Jno.  W.  Haykbs,  Tm  attorney  infactr 

Colonel  Crockett,  in  pursuance  of  said  authority,  filed  the  following 
answer,  viz. :  — 

"  In  the  Diitriet  0<mrt  of  the  Third  Judicial  District^  in  and  for  the 

County  of  Alameda, 

"  John  A.  Freanor  v.  Richard  B.  Leb. 

*^  The  defendant,  Richard  B.  Lee,  by  his  attorney,  comes  and  for  an- 
swer to  the  complaint  says  he  denies  all  imputations  of  fraud  or  fraudulent 
conduct  contained  therein,  but  admits  the  other  allegations  in  said  com- 
plaint contained,  and  does  not  deny  the  plaintiff's  right  to  the  relief  de- 
manded, and  consents  that  a  decree  be  entered  in  accordance  with  the 
prayer  of  the  complaint,  and  that  said  decree  be  entered  at  the  present 
term  of  the  court. 

"  J.  B.  Crockett,  Attorney  for  defendant.*^ 

And  thereupon  a  decree  was  entered  adjudging  said  sales  and  deedc 
under  the  Wheelock  judgment  void.  In  further  pursuance  of  said  agree- 
ment, Thomas  J.  Haynes  paid  to  Freanor  some  $1,472,  the  amount  due 
him,  and  Freanor  conveyed  the  lands  to  said  Haynes.  Soon  after  said 
conveyance,  Coffee,  as  broker  for  Haynes,  commenced  negotiating  sales, 
and  through  him  the  said  lands  were  trom  time  to  time  all  sold  in  various 
parcels,  and  to  various  purchasers,  and,  out  of  the  proceeds,  the  said  sum 
advanced  by  Haynes  to  Freanor  was  first  paid ;  then  the  amount  due 
from  Coffee  to  complainant,  aft^r  which  the  balance  went  to  Coffee's  other 
creditors.  At  the  time  of  said  agreement  between  Coffee,  Freanor,  and 
Haynes,  there  were  funds  of  complainant  under  the  control  of  Haynes  to 
an  amount  greater  than  the  sum  paid  to  Freanor,  but  they  were  at  the 
time  otherwise  invested,  and  were  not  then  available  for  that  purpose ; 
and  Haynes  advanced  the  same  out  of  his  own  funds. 

Thomas  J.  Haynes  was  really  expected  by  the  complainant  to  act  as 
his  attorney  in  fact.  He  had  before  been  in  complainant's  employ,  and 
for  a  long  time  previous  to  this  transaction,  his  confidential  friend  as  well 
as  agent.     But  Thomas  J.  Haynes  went  East  at  the  same  time  with  com- 

Elainant,  and,  for  this  reason,  the  power  of  attorney  was  given  to  his 
rother,  John  W.  Haynes,  although  it  was  understood  and  intended  that 
he  should  act  under  the  supervision  and  advice  of  Thomas  J.  Haynes 
when  the  latter  should  return,  or,  rather,  that  Thomas  J.  Haynes  should, 
in  fact,  be  the  active  agent.  The  power  of  attorney  under  which  John 
W.  Haynes  acted  was  executed  by  complainant  on  the  day  he  left,  July 
t5, 1859.  It  contained  no  express  power  to  sell  land,  or  otherwise  dispose 
of  it,  except  to  lease,  but  it  authorizes  him  to  demand  and  receive  all 
moneys,  goods,  wares  and  merchandise,  debts,  choses  in  action,  &c.,  and 
to  sue  therefor,  and  to  employ  counsel  to  represent  him  in  court  "for 
that  purpose ; ''  "to  submit  to  arbitration  or  compound  the  same,"  and 
^  to  prosecute  through  final  process  any  and  all  judgments  to  me  belong- 
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ing,  and  at  the  sales  under  execution  issued  thereon,  to  become  a  pur- 
chaser in  my  name  of  any  lands,"  &c.,  receive  the  money  thereon,  and 
any  redemption  money,  &c.  This  is  the  only  formal  technical  power  of 
attorney  held  by  Haynes.  But  before  the  war  broke  out,  and  while 
complainant  was  still  in  Washingtx}n,  creditors  of  Coffee  in  California  had 
expressed  the  opinion  that  the  said  sales  were  void,  and  a  design  to  attack 
them.  These  facts  coming  to  the  knowledge  of  Thomas  J.  Haynes,  on 
February  20,  1861,  he  informed  complainant  by  letter  of  the  threats 
made,  and  the  grounds  upon  which  the  sales  were  claimed  to  be  void. 
And  he  particularly  refers  to  Freanor  by  name  as  one  creditor,  who  claims 
the  Wheelock  judgment  to  have  been  satisfied  with  the  money  loaned  by 
himself.  Also,  in  a  letter  dated  March  10,  1861,  he  informs  complainant 
that  he  has  submitted  the  case  to  his  counsel,  Mr.  Rogers,  who  advised 
him,  that  **  in  his  opinion,  if  the  creditors  assailing  those  titles  can  satis- 
factorily prove  the  fact  of  the  judgment  having  once  before  been  paid, 
then  the  sheriff's  sale  would  be  set  aside  by  the  court,''  and,  he  adds, 
among  other  things,  *^  I  am  satisfied  that  an  attempt  will  be  made  as 
stated  in  my  letter  of  20th  ult.'*  In  answer  to  Haynes's  said  letter  of  Feb- 
ruary 20,  the  complainant  writes  from  Washington  to  Thomas  J.  Haynes 
a  letter,  under  dat«  of  March  20,  1861,  in  which  he  animadverts  upon  the 
charges  of  fraud,  &c.,  made  by  Coffee's  creditors  in  relation  to  the  Whee- 
lock judgment,  and,  among  other  things,  says :  "  As  to  my  Oakland  prop- 
erty, you  must  be  governed  by  your  own  judgment  as  to  its  management, 
and  should  it  be  necessary  to  go  to  law^  employ  tohom  you  think  best,^^ 
Under  date  of  April  6,  1861,  complainant  again  writes  in  answer  to 
Haynes's  letter  of  March  10,  wherein  he  refers  to  it  as  *'  inclosing  the 
opinion  of  Mr.  Rogers,"  and  after  sundry  suggestions  about  the  Wheelock 
judgment,  he  says :  '^  As  to  the  clause  in  my  letter  of  August  22d,  1860, 
you  must,  as  in  all  eases  connected  with  my  Oakland  property^  be  governed 
by  your  own  judgment^  and  such  legal  advice  as  you  may  deem  expedient^ 
The  complainant  himself  testifies  that  Thomas  J.  Haynes,  while  East, 
was  a  guest  at  complainant's  house  in  Washington  ;  that  a  short  time  be- 
fore Haynes's  return  to  California,  complainant  had  been  informed  that 
Colonel  Coffee  had  said  his  title  under  the  Wheelock  judgment  might  be 
assailed ;  that  the  matter  was  fuUy  discussed  between  him  and  Haynes, 
and  that  ^^  I  [complainant]  charged  Thomas  J.  Haynes  upon  his  return 
to  California,  if  any  such  attempt  was  made,  to  call  upon  and  advise  tuith 
Colonel  Crockett  as  to  the  necessary  steps  in  the  defence  of  my  title." 

Complainant  further  testifies,  on  the  subject  of  authority  of  the 
Haynes  brothers  to  employ  counsel  on  his  behalf :  ^'  I  mean  to  say,  I  did 
not  specifically  authorize  an  appearance  in  that  particular  action^  not 
knowing  of  the  exi9tence  of  any  9uch  action^  But  he  says :  "  He  (John 
W.  Haynes)  was  authorized,  to  the  extent  given  in  my  power  of  attorney 
to  him,  and  both  himself  and  his  brother^  Thomas  J,  Haynes^  were  enjoined 
verbally  J  ajid  probably  subsequently  in  writing — of  which  I  have  no  recol- 
lection —  to  employ  Colonel  Crockett  as  my  lawyer  in  all  cases  touching  my 
interests^  if  his  services  could  be  rendered  available  ;  if  not,  then  to  employ 
other  counsel,"  and  this  is  substantially  repeated  several  times. 

During  the  war  there  was  no  communication  between  complainant  and 
his  agents  here,  the  Haynes  brothers,  and  he  was  not  advised  of  the  trans- 
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actions  relating  to  tiie  property  in  question,  which  occurred  sabsequently 
to  the  breaking  oat  of  the  war,  until  some  time  aft^  its  termination. 
After  the  war  closed,  Haynes  remitted  to  him  the  balance  oi  Coffee's  in- 
debtedness, which  was  received  by  complainant  before  he  was  informed  of 
the  said  transactions.  According  to  Coffee's  testimony,  which  is  not  coor 
tradicted,  there  was  paid  to  complainant,  and  his  agents  for  him,  by 
Coffee,  and  out  of  his  property  on  said  $6,000  loan,  in  all,  the  sum  of 
seventeen  thousand  three  hundred  and  fifty  dollars. 

There  are  about  one  hundred  defendants  in  this  action  who  are  pur- 
chasers for  a  valuable  consideration  of  various  parcels  of  the  land  in  con- 
troversy from  Haynes  and  his  grantees,  deriving  title  through  said  con- 
veyance from  Freanor  to  Thomas  J.  Haynes.  Many,  if  not  all  of  tliem, 
have  put  extensive  and  valuable  improvements  on  the  lands  thus  pur- 
chased. 

The  complainant  seeks  to  have  the  judgment  in  the  case  of  Fteanor 
adjudged  void,  on  the  ground  of  fraud ;  and  also  on  the  grounds  of  want 
of  power  in  Haynes  to  autiiorize  an  appearance,  or  of  Colonel  Crockett 
to  appear  and  consent  to  the  said  judgment,  and  that  the  several  defend- 
ants nolding  under  the  conveyance  from  Freanor  be  adjudged  to  hold 
their  title  in  trust  for  complainant,  and  that  they  be  decreed  to  convey 
to  him ;  also  prayer  for  an  account  as  against  Haynes  and  Coffee,  &c.    . 

The  complainant  claims :  1.  That  by  his  sales  and  conveyances  under 
the  Wheelock  judgment  he  took  a  valid  title  to  the  lands.  2.  That 
Haynes  had  no  power  as  his  attorney  in  fact  to  authorize  Colonel  Crockett 
to  appear,  and  that  Colonel  Crockett  had  no  authority  to  appear  in  Frea- 
nor's  suit  and  consent  to  the  decree  entered  therein  annulling  said  sales 
and  conveyances  under  the  Wheelock  judgment,  and  that  said  proceed- 
ings are  void.  8.  That  said  arrangement  between  Fi'eanor,  Haynes,  and 
Coffee,  by  which  said  sales  and  conveyances  were  annulled,  and  said  lands 
conveyed  by  Freanor  to  Thomas  J.  Haynes,  and  afterwards  sold  and  the 
proceeds  appropriated  as  herein  before  stated,  was  made  with  the  intent 
to  defraud  complainant,  and,  consequently,  void.  4.  That  Colonel  Crock- 
ett's appearance  in  the  action  of  Freanor  v.  Lee  having  referred  to  the 
written  authority  given  by  Haynes  as  his  attorney  in  fact  for  complain- 
ant, which  written  authority  was  also  made  a  part  of  the  record,  pur- 
chasers had  record  notice  as  to  the  same,  and  were  bound  to  ascertain  the 
powers  of  Haynes;  that  they  are  chargeable  through  the  record  with 
notice  of  the  defect  in  their  title,  and  stand  in  no  better  position  than 
Thomas  J.  Haynes  from  whom  they  derive  title.  6.  That  Haynes  hav- 
ing obtained  the  apparent  title  through  a  fraudulent  arrangement  with 
Freanor  and  Coffee,  his  vendees,  even  though  bond  fide  purchasers,  could 
obtain  no  better  title  than  he  himself  had.  6.  That  the  said  arrangement 
for  vacating  the  said  sales  under  the  Wheelock  judgment,  being  with  an 
alien  enemy,  and,  as  is  charged  by  the  complainant,  for  the  purpose  of 
avoiding  confiscation  of  his  property,  are  void.  7.  That  no  action  could 
be  legally  prosecuted  in  the  courts'  of  the  State  against  an  alien  en^ny 
while  actually  absent  within  the  enemy's  lines  engaged  in  the  war. 

It  is  settled,  without  any  authority,  so  far  as  I  am  aware,  to  the  coft- 
trary,  that  a  sale  under  a  judgment  after  its  full  payment  is  absolutely 
void.    And  a  number  of  the  authorities  go  so  far  as  to  say  that  suc^  a 
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sale  is  Toid  under  all  circumstances,  and  as  to  all  persons,  even  though 
purchasers  in  good  faith  for  a  valuable  consideration,  and  without  notice. 
The  principle  stated  in  the  authorities  is,  that  the  judgment  is  the  sole 
foundation  of  the  sheriff's  power  to  sell  and  convey;  that,  if  the  judg- 
ment has  been  paid  at  the  time  of  the  sale,  the  sheriff's  power  is  at  an 
end,  and  he  acts  without  authority  ;  and  that  the  purchaser  under  a  power 
is  chargeable  with  notice  if  the  power  does  not  exist,  and  purchases  at  his 
peril.  The  following  are  the  principal  authorities  upon  the  point :  Ham- 
maUy.Wyman^  9  Mass.  138 ;  King  v.  Ooodwin^  16  Mass.  63  ;  Wood  v. 
Colvm,  2  HUl,  568 ;  Carpenter  v.  Stilwell,  11  N.  Y.  69,  70,  76  ;  Swan 
V.  Saddlemire^  8  Wend.  681 ;  Lewis  v.  Palmer^  6  Wend.  368  ;  Craft  v. 
MerrHly  14  N.  Y.  461 ;  Neilson  v.  Neihon^  6  Barb.  665-9  ;  Cameron  v. 
Irwin^  5  Hill,  275 ;  Delaplaine  v.  JBitehcockj  6  Hill,  17  ;  JDetfo  v.  Van 
Valkenburg,  6  Hill,  246 ;  Sherman  v.  Boyce^  15  John.  443 ;  Jack$on  v. 
Anderson^  4  Wend.  480;  Mouchat  v.  Brown^  3  Rich.  117;  Hunter  v. 
Stevenson^  1  Hill  (aS.  (7.),  415 ;  State  v.  Salyer$,  19  Ind.  432 ;  Skinner 
T.  Lehman* 9  Heirs^  6  Ohio,  430.  Tax  sales  after  payment  of  the  taxes 
have  often  been  held  to  be  void  even  as  to  innocent  purchasers,  upon  the 
same  principles.  JaeksonY,  Morse^  18  John.  441 ;  Curry  v.  Hinman,  11 
111.  420  ;  Hunter  v.  Cochran^  3  Barr,  105  ;  Dougherty  v.  Dickey j  4  Watts 
&  Serg.  146  ;  Blight  v.  Banks,  6  Mon.  206. 

The  Wheelock  judgment  having  been  fully  paid  before  its  assignment 
to  complainant,  and  before  any  sale  under  it,  there  can  be  no  doubt  that 
the  sale  was  void>  There  was  no  vitality  in  the  execution  issued  by  com- 
plainant's direction,  and  there  was  no  power  in  the  sheriff  to  sell.  This 
is  the  legal  aspect  of  the  case.  But  complainant's  counsel  insists,  that  at 
the  time  of  the  assignment  of  the  judgment.  Coffee  led  complainant  to 
believe  that  the  judgment  was  still  unsatisfied,  and  that,  conceding  the 
sales  to  be  void  at  law,  he,  and  those  claiming  under  him,  are  in  equity 
estopped  from  alleging  the  prior  payment  of  the  judgment,  and  the  in- 
validity of  the  sales  under  it.  Whatever  the  equitable  rights  of  the  parties 
might  be,  if  the  question  had  arisen  between  complainant  and  Coffee 
alone,  I  am  unable  to  take  that  view  of  the  case,  as  it  is  now  presented* 
Immediately  after  the  assignment  of  the  Wheelock  judgment,  and  the 
confession  of  judgment  in  favor  of  complainant.  Coffee  confessed  another 
judgment  in  favor  of  Freanor,  which  at  once  became  a  lien  upon  the  land, 
subject  only  to  the  rights  of  complainant  then  vested  —  the  prior  lien  of 
complainant's  own  judgment.  This  was  before  any  steps  had  been  taken 
by  complainant  to  enforce  the  satisfied  Wheelock  judgment.  Complain- 
ant had  paid  nothing  whatever  for  the  Wheelock  judgment.  He  had  at 
that  time  parted  with  nothing.  He  had  in  no  particular  placed  himself  in 
a  worse  position  than  he  was  in  before  in  consequence  of  the  assignment. 
At  the  time  he  took  the  assignment,  he  also  took  a  confession  of  judg- 
ment for  the  entire  amount  of  his  debt,  which  became  a  lien  on  Coffee's 
lands,  and  of  itself,  without  reference  to  the  assignment,  gave  him  all  the 
advantage  he  could  by  any  possibility  have  obtained  by  the  attachment 
proceedings,  which  he  forliore,  and  put  him  even  in  a  better  position  than 
the  attachment  would  have  done.  The  only  possible  object  to  be  ob- 
tained by  the  assignment  of  the  Wheelock  judgment  was,  to  get  ahead  of 
the  Hag^  aikl  Tevis  judgment,  tibe  lien  <k  which  had  already  attached ; 
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and  even  for  this  purpose  no  consideration  was  paid  or  given.     Besides, 
the  assignment  of  the  Wheelock  judgment  was  taken  under  very  suspi- 
cious circumstances,  to  say  the  least.      Complainant  dealt  not  with  the 
judgment  creditor,  but  the  judgment  debtor.     The  judgment  debtor  pro- 
fessed to  control  the  judgment  against  himself.     The  judgment  debtor, 
not  the  judgment  creditor,  procured,  brought  to  him,  and  delivered  the 
assignment,  and  without  any  new  consideration.     This  is  a  circumstance 
that  ought  of  itself  to  have  excited  the  suspicion  of  a  prudent  man,  and 
put  him  upon  inquiry,  as  to  how  it  happened  that  the  debtor  controlled 
the  debt  apparently  due  from  himself  to  another.     It,  doubtless,  would 
have  excited  inquiry,  had  the  complainant  intended  to  pay  any  considera- 
tion for  the  judgment,  or  had  he  been  actuated  by  any  other  motive  than 
a  desire  to  get  into  a  better  position  than  he  could  occupy  by  any  act  of 
his  own  by  obtaining  a  preference  over  a  vested  lien  already  attached  in 
favor  of  Haggin  and  Tevis.     For  this  purpose  it  was  evidently  not  desir- 
able to  scrutinize  the  claim  assigned  to  him  too  closely,  as  his  knowledge 
would  only  make  him  particeps  criminis  in  the  wrongful  act.     For  any 
other  purpose  the  assignment  was  useless,  as  his  own  confessed  judgment 
took  precedence  over  all  others,  and  afforded  him  all  the  security  and  all 
the  advantages  that  the  Wheelock  judgment  could  give.     The  Wheelock 
judgment  had  cost  complainant  no  new  consideration  —  he  had  parted 
with  nothing  —  at  the  time  when  Freanor's  lien  attached;  and  with  refer- 
ence to  him  he  was  not,  under  the  circumstances  at  that  time,  a  bond  fide 
purchaser  of  the  judgment  for  a  valuable  consideration. 

Freanor^s  right  vested  at  the  time  his  lien  attached,  and  at  the  time  the 
Wheelock  judgment  had  been  fully  paid  ;  and,  as  to  him,  there  was  then 
no  matter  of  estoppel  in  favor  of  complainant.  Subsequent  to  that  time, 
no  act  of  either  Coffee  or  the  complainant,  or  both  combined,  could  affect 
the  rights  of  Freanor. 

The  subBequent  issue  of  execution  upon  the  Wheelock  judgment,  the 
sale  thereimaer,  and  the  allowing  of  complainant's  lien  under  bis  own 
judgment  so  far  as  not  satisfied  by  other  sales  to  lapse,  in  no  way  affected 
the  rights  of  Freanor  already  vested.  In  my  judgment,  the  sale  and  con- 
veyance to  Freanor  under  his  judgment  vested  in  him  the  legal  title  to 
the  land.  Freanor's  title  was  from  that  time  perfect,  and  in  no  respect 
dependent  upon  the  proceedings  to  annul  the  sales  under  the  Wheelock 
judgment,  subsequently  taken.  The  only  effect  of  the  decree  in  the  case 
of  Freanor  v.  Lee  was  to  remove  a  cloud  from  his  title  previously  ac- 
quired. I  see  no  sound  reason  why,  upon  the  receipt  of  the  sheriff  's  deed, 
he  could  not  at  once  have  maintained  an  action  at  law  upon  his  title  to 
recover  the  land  against  the  complainant,  or  any  other  party  who  might 
have  been  in  possession.     See  the  authorities  before  cited. 

If  I  am  light  in  this  view,  then  Freanor's  deed  to  Thomas  J.  Haynes 
conveyed  a  complete  title,  irrespective  of  the  proceedings  in  equity,  in 
which  the  sales  and  conveyances  to  complainant  under  the  Wheelock 
judgment  were  declared  void. 

But  if  wrong  in  this,  the  view  I  take  upon  the  other  points  would  lead 
to  the  same  result.  I  am  by  no  means  clear  that  the  power  of  attorney  to 
J.  W.  Haynes  is  not  of  itself  ample  to  empower  him  to  authorize  Colonel 
Crockett  to  appear  in  the  case  of  Freanor  v.  Lee  and  consent  to  the  decree 
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entered.  It  is  true  that  there  is  no  express  power  to  convey  land,  or  au- 
thority in  so  many  words  to  abrogate  titles  to  land.  But  is  not  the  power 
assumed  by  Haynes  under  the  circumstances  of  this  case  incidental  to  other 
powers  granted  ?  It  does  authorize  Haynes  to  collect,  demand,  and  receive 
all  money  due  complainant^  to  sue  therefor,  and  employ  counsel  to' appear 
for  him  as  he  may  deem  expedient  for  the  recovery  of  the  same,  and  for 
that  purpose  "  to  submit  to  arbitration  and  compound  the  same,"  and 
"  particularly  to  prosecute  through  final  process  any  and  all  judgments  to 
me  belonging,  and  at  the  sale  under  the  execution  issued  thereon  to  be- 
come the  purchaser  in  my  name  of  any  lands,"  &c.  This  power  of  attor- 
ney was  executed  on  July  5th,  1859,  —  the  day  on  which  complainant  left 
California,  and  four  days  after  the  first  sale  on  the  Wheelock  judgment. 
The  subsequent  sale  on  the  second  execution  issued  on  that  judgment  was 
made  by  Haynes  himself,  August  1st,  in  pursuance  of  this  power  of  at- 
torney and  instructions  from  complainant.  The  power  of  attorney  then 
was  made  in  part  with  special  reference  to  collecting  the  money  from  Cofifee 
on  these  judgments,  the  object  at  the  time  being  to  obtain  money,  not 
land.  The  title  even  on  the  first  sale  had  not  yet  vested  in  complainant. 
He  had  only  got  an  inchoate,  contingent  interest,  which  might  be  defeated 
on  paying  the  money  and  redeeming  within  the  time  appointed  by  law. 
The  subject  matter,  then,  upon  which  this  power  of  attorney  was  intended 
to  operate  was  in  part  these  judgments  and  executions,  and  with  a  view 
to  securing  the  money  due  thereon ;  and  to  that  end  the  attorney  was  au- 
thorized to  act  as  to  him  it  should  seem  best  for  the  interest  of  his  prin- 
cipal, to  employ  counsel  in  relation  thereto,  and  "  to  arbitrate  or  compound 
the  same."  The  end  to  be  accomplished  was  to  obtain  a  real,  substan- 
tial satisfaction  of  these  judgments  by  collecting  the  money,  and  the  at- 
torney was  authorized  to  bid  in  the  property  in  case  it  should  be  deemed 
necessary  or  advisable,  at  the  contemplated  sale,  and  to  receive  the  re- 
demption money  in  case  it  should  be  paid  on  the  sale  already  made,  and 
other  sales  to  be  made.  Haynes  proceeded  to  sell,  and  there  being  no 
other  satisfactory  bidders,  he  purchased  for  complainant,  the  amount  being 
credited  on  the  judgment.  It  turned  out  that  he  got  no  money,  and  in 
the  opinion  of  his  counsel  no  land,  and  consequently  no  real,  although  an 
apparent  satisfaction  of  the  judgment.  He  had,  as  he  had  good  reason  to 
suppose,  utterly  failed  to  accomplish  his  trust,  —  had  failed  to  collect  the 
money  or  obtain  an  equivalent,  the  title  having  failed  through  an  incurable 
vice  in  the  judgment  through  which  he  sought  to  make  the  money.  An 
opportunity  occurred,  however,  by  which,  through  a  compromise  or  com- 
pounding of  the  matter,  he  could  effect  the  object  of  the  power  and  still 
secure  payment.  Even  if  he  erred  as  to  complainant's  real  legal  rights, 
there  was  the  strongest  reason  to  fear  the  loss  of  the  property.  It  is  diflB- 
cult  to  see  wherein  this  fails  to  come  within  the  purview  of  the  power. 
The  contest  is  not  yet  ended.  The  fruits  of  his  efforts  are  about  to  slip 
from  his  grdjsp,  unless  he  proceeds  further;  and  he  does  proceed,  and 
through  a  compromise  secures  the  full  amount  due  his  principal.  It  ap- 
pears to  me  that  this  power  to  enter  into  the  arrangement  by  which  he 
ultimately  secured  complainant's  debt  is  incident  to  the  main  power  con- 
ferred to  collect  these  judgments.  But  however  this  may  be,  this  power 
of  attorney  was  not  the  only  authority  Haynes  bad.    It  is  not  necessary 
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that  authority  should  be  conferred  by  a  formal,  technical  power  of  attor- 
ney. After  these  sales  had  taken  place,  and  after  the  execution  of  the 
sherifE's  deeds,  Haynes  had  informed  complainant,  by  at  least  two  letters 
received  by  him  at  Washington,  before  the  war  broke  out,  that  his  title 
was  likely  to  be  contested  by  Coffee's  creditors,  on  the  grounds  already 
discussed ;  and  in  one  of  these  letters  Freanor  was  particularly  referred 
to,  as  one  who  claimed  the  title  under  the  Wheelock  judgment  to  be  void. 
In  answer  to  these  letters,  and  in  reference  to  the  threatened  contest  men- 
tioned therein,  he  writes  to  Haynes,  and  in  a  letter  bearing  date  April  6, 
1861,  among  other  things,  says :  "  As  to  the  Oakland  property,  you  must 
be  governed  by  your  own  judgment  as  to  its  management,  and,  shoiUd  it 
be  necessary  to  go  to  law^  employ  whom  you  think  (eirt/'  And  in  a  letter 
dated  April  6,  1861,  in  answering  the  letter  referring  to  Freanor,  and  ac- 
knowledging the  receipt  of  Rogers's  opinion  that  complainant's  title  is  in- 
valid, he  says,  among  other  things :  ^^  As  to  the  clause  in  my  letter  of  Au- 
gust 22,  '60,  you  must^  as  in  all  cases  connected  with  my  Oakland  property y 
lie  governed  by  your  own  judgment^  and  such  legal  advice  as  you  may  deem 
expedient.^'  Thus,  in  addition  to  the  fact  that  the  collection  of  the  demand 
against  Coffee,  and  the  completion  of  the  enforcement  of  the  Wheelock 
judgment,  had  been  committed  to  Haynes  by  his  formal  power  of  attorney 
dated  July  5,  1859,  the  complainant,  after  being  informed  that  the  title 
acquired  was  likely  to  be  attacked  by  creditors  oi  Coffee,  and  Freanor  es- 
pecially, and  of  the  opinion  of  counsel  that  his  title  was  invalid,  further 
DY  letter  commits  the  matter  to  Haynes^ s  discretion^  with  directions  to  em- 

!)loy  such  counsel  as  he  should  deem  prudent.   In  one  of  these  and  in  other 
etters  he  directed  him  to  employ  Colonel  Crockett  in  all  matters  relating 
to  his  interests  where  his  services  could  be  had. 

In  my  judgment,  under  this  power  of  attorney,  and  these  subsequent 
instructions  taken  t(^ether,  Mr.  Haynes  was  fully  empowered  to  employ 
counsel  in  the  case  of  Freanor  v.  Lee  subsequently  commenced ;  and  that 
both  they  and  the  counsel  employed  were  authorized  to  pursue  the  course 
they  did,  if  in  their  judgment  that  course  was  most  conducive  to  the  in- 
terests of  complainant.  That  they  acted  in  good  faith,  I  see  no  good 
reason  to  doubt.  Soon  after  the  last  letter  from  complainant  i*eferred  to 
was  written,  the  war  of  rebellion  broke  out,  and  complainant  resigned  his 
commission  in  the  United  States  army,  and  mthdrew  himself  within  the 
rebel  lines,  where  he  continued  in  the  rebel  service  during  the  war,  and 
there  was  no  further  opportunity  to  communicate  with  him  in  relation  to 
the  matter.  Freanor  filed  his  bill  against  complainant  to  remove  the  cloud 
from  his  title,  Mr.  Haynes  consulted  Colonel  Crockett,  who  had  been  com- 
plainant's attorney,  and  whom  complainant  had  directed  him  to  consult  in 
all  matters  pertaining  to  his  interest.  The  facts  of  the  case  having  been 
fully  investigated,  both  Colonel  Crockett  and  Mr.  Rogers,  Haynes's  own  at- 
torney, were  of  opinion  that  complainant  had  no  title.  Upon  this  hypothesis, 
the  action  was  in  no  sense  necessary  to  give  Freanor  a  title,  for  that  he 
already  had.  A  decree  would  only  serve  to  remove  a  cloud  upon  a  title 
already  perfect  at  law.  Complainant  was  without  title,  and  without  the 
means,  so  far  as  anything  to  the  contrary  appears,  to  satisfy  his  own  judg- 
ment from  any*  other  source.  UpoB  negotiation  between  Freanor  and 
Haynes,  brought  about  through  Coffee^  it  was  «3certaiiied  that  by  an  ap- 
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pearance  in  Freanor's  suit  on  behalf  of  oomplainant,  and  consenting  to  a 
decree  removing  the  cloud,  Freanor  would  consent  to  a  sale  of  the  land  and 
the  payment  of  the  proceeds,  first,  on  his  own  demand  aminst  Coffee ; 
secondly,  the  demand  of  complainant ;  and,  lastly,  that  the  balance  should 
go  to  Coffee's  other  creditors.  By  this  means  the  complainant  would  get  all 
the  money  due  him,  thereby  accomplishing  the  original  object  of  his  judg- 
ment, while  on  the  other  hand  he  was  likely  to  lose  all.  Upon  the  hypoth- 
esis assumed,  Freanor  was  in  a  position  to  hold  the  land  nimself .  Noth- 
ing could  be  done  without  his  assent,  and  he  was  not  willing  to  surrender 
his  rights  for  the  benefit  of  complainant,  although  he  would  do  it  for 
Coffee's  benefit.  It  was,  therefore,  in  the  minds  of  complainant's  agents, 
and  their  counsel,  only  a  question  whether  it  was  for  complainant's  interest 
to  permit  the  cloud  to  be  removed  in  consideration  of  setting  the  monevs 
due  him,  or,  by  refusing  to  enter  into  the  arrangement,  ^k  l<ling  aU.  tL 
fonner  course  was  pursued,  and  I  think  wisely.  It  was  such  a  course  as 
any  prudent  counsel  would  be  likely  to  advise,  and  any  prudent  business 
man  to  adopt,  if  present  and  acting  for  himself.  I  see  no  good  ground  for 
supposing  that  there  was  any  fraud  perpetrated  by  anv  of  the  parties  en- 
gaged in  this  compromise.  It  matters  not  whether  Freanor  in  surrender- 
ing  his  rights  was  actuated  by  motives  of  friendship  for  Coffee,  or  by  a 
due  regard  for  the  intiinsic  justice  of  the  case.  He  was  in  a  condition  to 
prescribe  terms,  and  it  cannot  be  denied  that  he  acted  with  liberality,  and 
a  due  regard  to  the  just  claims  of  all.  The  arrangement  agreed  upon  was 
subsequently  carried  out,  and  the  result  was,  that  Freanor  obtained  his 
money ;  complainant  his ;  Coffee's  other  creditors  theirs  ;  and  Coffee  was 
partially,  if  not  wholly,  relieved  from  the  inconvenience  of  insolvency. 
By  the  conditions  of  the  arrangement  under  which  Freanor  conveyed  to 
Thomas  J.  Haynes,  complainant  was  only  entitled  to  receive  the  amount 
due  him.  That  he  received,  and  after  receiving  his  money,  he  had  no  fur- 
ther interest  in  the  property,  and  it  was  no  concern  of  his  what  became  of 
it  or  its  proceeds. 

I  do  not  think  that  either  Haynes  or  Crockett,  under  the  circumstances, 
either  exceeded  his  powers,  or  improvidently  or  unwisely  exercised  them. 

Bat  if  I  am  mistaken  as  to  the  powers  of  Haynes  and  Crockett,  I  think 
still  that  the  judgment  entered  upon  the  appearance  and  consent  of 
Colonel  Crockett  in  Freanor  v.  Haynes  is  valid,  as  to  the  vendees  of 
Haynes,  without  actual  notice  for  a  valuable  consideration.  The  judg- 
ment is  in  all  respects  regular  on  its  face.  Colonel  Crockett  was  an 
attorney  of  the  court.  He  appeared  as  such  in  the  case.  It  is  true,  his 
appearance  refers  to  his  authority,  as  derived  through  Haynes  as  at- 
itorney  in  fact  of  complainant,  and  the  written  authority  to  appear  is  filed 
'and  made  a  part  of  the  judgment  roll,  or  record.  But  the  power  of  at- 
tometf  to  Haynes  is  not  in  the  record.  The  record  stops  with  the  author- 
ity given  to  Crockett  by  Haynes.  Whether  Haynes  was  didy  author- 
ized or  not,  was  a  question  to  be  determined  hy  the  court  in  ascertaining 
v^hether  jurisdiction  of  the  person  had  been  acmiired;  and  it  must  be  con^ 
dunvely  presumed  that  the  court  determined  the  question  of  Haynes^s 
authority  correctly^  and  upon  sufficient  evidence.  Purchasers  were  not 
bound  to  look  beyond  the  record  to  see  whether  the  judge  committed  any 
error  or  not.     They  were  entitled  to  rely  on  the  judgment,  as  they  found 
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it.  The  judgment  is  regular  on  its  face.  It  doe$  not  of  iUelf  affirmatively 
%how  any  want  of  authority  in  Sayne$.  The  judmaient  is  conclusive  and 
cannot  be  collaterally  questioned.  Hahn  v.  Keuy^  34  Cal.  391 ;  Sharp 
V.  Lumley,  34  Cal.  615,  616  ;  Ryder  v.  Cohn,  37  Cal.  89 ;  Quivey  y.  Por- 
ter, 37  Cal.  462  ;  Mtel  v.  Foote,  39  Cal.  440  ;  Mahony  v.  Middleton,  41 
Cal.   41 ;   Blaadel  v.  Kean,  8  Nev.  808 ;   Qalpin  v.  Page,  1  Saw.  309- 

A  point  is  made  and  pressed  with  some  earnestness,  that,  if  the  object 
of  the  transaction  by  which  the  decree  in  Freanor  v.  Lee  was  permitted 
to  be  taken,  and  the  property  conveyed  by  Freanor  to  Haynes,  was  to  get 
the  title  out  of  complainant  in  order  to  protect  it  from  confiscation,  the 
proceedings  were  all  void,  because  complainant  was,  at  the  time,  an  alien 
enemy,  and  the  act  on  that  ground  unlawful. 

This  may  have  been  an  additional  motive  in  the  mind  of  the  counsel  of 
complainant  to  assent  to  the  arrangement  contemplated.  But,  IE  so,  it 
was  merely  incidental  to  the  main  object,  which  undoubtedly  was,  to 
secure  the  money  due  to  complainant,  which  was  in  imminent  danger  of 
being  lost  otherwise  than  by  confiscation.  Besides  there  is  nothing  to 
show  that  Freanor  was,  in  any  way,  influenced  by  such  considerations. 
The  title  conveyed,  and  the  trusts  imposed  by  him,  at  leiist  as  to  parties 
other  than  complainant,  cannot  be  affected  by  the  secret  motives  which 
actuated  the  representatives  of  the  latter  in  consenting  to  the  decree. 

It  is  further  claimed,  that  a  valid  judgment  could  not  be  obtained  re- 
moving the  cloud  upon  Freanor's  title,  even  if  the  court  could  get  a  ser- 
vice of  process  in  any  mode  recognized  by  law,  or  acquire  jurisdiction  by 
means  of  an  appearance  made  by  an  attorney  duly  authorized.  The  de- 
cisions of  the  supreme  court  settle  that  question.  In  United  Stcttes  v. 
Qrossmayer,  9  Wal.  75,  it  seems  to  be  conceded,  that  ^^  a  resident  in  the 
territory  of  one  of  the  belligerents  may  have  in  time  of  war  an  agent  re- 
siding in  the  territory  of  the  other,  to  whom  his  debtor  could  pay  his  debt 
in  money,  or  deliver  to  him  property  in  discharge  of  it,  but  in  such  case 
the  agency  must  have  been  created  before  the  war  began."  Now,  that  is 
the  case  in  hand.  Coffee  was  the  judgment  debtor  of  complainant,  whose 
power  of  attorney  to  Haynes,  and  all  whose  subsequent  instructions,  ver- 
bal and  by  letter,  relating  to  this  business,  were  given  before  the  war  broke 
out.  If  Haynes  had  power  to  receive  the  debt  or  property  in  dischai^e  of 
the  debt,  he  must  have  had  power  notwithstanding  the  war  to  enter  into 
these  arrangements  by  means  of  which  the  money  or  property  could  be 
received.  Besides,  at  the  present  term,  the  supreme  court  of  the  United 
States  has  held,  in  the  Washington  University  of  Missouri  v.  Finch,  that  a 
sale  of  real  estate  under  a  power  contained  in  a  trust  deed  given  to  secure 
a  debt  executed  before  the  late  late  civil  war  is  valid,  notwithstanding  the 
fact  that  the  grantors  in  the  trust  deed  were  citizens  and  residents  of  the 
States  in  insurrection  at  the  time  of  the  sale  made  while  the  war  was  fla- 
grant ;  and  the  court  say  :  ^^  But  this  court  has  never  decided,  nor  inten- 
tionally given  expression  to  the  idea,  that  the  property  of  citizens  of  the 
Rebel  States  located  in  the  Loyal  States  was,  by  the  mere  existence  of  the 
war,  exempted  from  judicial  process  for  debts  due  to  citizens  of  the  Loyal 
States  contracted  before  the  war.  A  proposition  like  this,  which  gives  au 
immunity  to  rebels  against  the  government  not  accorded  to  the  soldier 
who  is  fighting  for  ttmt  government,  in  the  very  locality  where  the  other 
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resides,  must  receive  the  gravest  consideration,  and  be  supported  by  un- 
questioned weight  of  authority  before  it  receives  our  assent.  Its  tendency 
is  to  make  the  very  debts  which  the  citizens  of  one  section  may  owe  to  an- 
other  an  inducement  to  revolution  and  insurrection,  and  it  rewards  the  man 
who  lifts  his  hands  against  his  government  by  protection  to  his  property, 
which  it  would  not  otherwise  possess  if  he  can  raise  his  efforts  to  the  dig- 
nity of  a  civil  war." 

So,  also,  at  the  present  term,  in  the  case  of  JMditerson  v.  Howard^  the 
court  say,  that  the  existence  of  war  *^  doeB  not  prevent  citizene  of  one  heU 
ligerent  from  taking  proceedinge  for  the  protection  of  their  oum  property 
in  their  oum  courts  against  the  citizens  of  the  other^  whenever  the  latter  can 
he  reached  by  process" 

In  McVeigh  v.  The  United  States,  11  Wal.  267,  the  court  holds  that 
an  alien  enemy  may  be  sued,  though  he  may  not  have  a  right  to  bring  suits 
in  our  courts,  and  that  when  he  is  sued  he  has  a  right  to  appear  and  de- 
fend, and  say :  ^*  Whatever  may  be  the  extent  of  the  disability  of  an  alien 
enemy  to  sue  in  the  courts  of  the  hostile  country,  it  is  clear  that  he  is  lia- 
ble to  be  sfued^^  These  decisions  cover  this  case.  If  the  citizen  may  sue 
to  recover  a  debt  in  his  own  courts  due  from  an  alien  enemy,  he  may  sue 
to  enforce  any  other  right.  Freanor  having  a  ri^ht  of  action,  as  he  claims, 
against  Lee  to  remove  a  cloud  upon  his  title,  filed  his  bill  in  equity  for 
that  purpose.  The  statute  of  Califomia  provided  for  procuring  service 
against  non-residents  in  such  cases  by  publication  of  summons,  so  that 
service  could  have  been  had  in  a  mode  provided  by  law  as  well  against  an 
alien  enemy  as  against  other  non-residents.  Section  twenty-two  of  the 
Califomia  Code  of  Procedure  at  the  time  provided,  that,  ^^  after  the  filing 
of  the  complaint  a  defendant  in  an  action  may  appear,  answer,  or  demur, 
whether  summons  be  issued  or  not,  and  such  appearance,  answer,  or  de: 
mnrrer  shall  be  deemed  a  waiver  of  summons.  Before  the  commence- 
ment of  the  war,  complainant,  Lee,  had  empowered  Haynes  to  employ 
ooonsel  in  any  matters  of  litigation  that  might  arise  touching  his  intereste 
in  Califomia,  as  we  have  seen,  and  upon  the  filing  of  Freanor^s  complaint, 
Colonel  Crockett  was  employed  to  appear  in  the  case,  which  he  did.  This 
gave  the  court  jurisdiction  even  though  complainant,  at  the  time,  was  an 
alien  enemy.    The  other  questions  have  been  already  discussed. 

It  ought  to  be  added,  that  I  find  no  offer  on  the  part  of  the  complain- 
ant in  his  bill  to  return  the  money  he  has  received  under  the  arrange- 
ments which  he  now  seeks  to  set  aside.  If  he  demands  the  lands  after 
the  large  increase  in  value  which  has  accrued  during  the  ten  years'  growth 
of  the  city  of  Oakland,  before  the  commencement  of  this  action,  also  en- 
hanced by  the  improvements  put  upon  them  by  the  parties  since  the  trans- 
actions set  out  have  occurrea,  he,  certainly,  ought  to  offer  to  return  the 
amount  of  the  debt  received  by  him  in  lieu  of  the  lands.  But  aside  from 
this  defect  in  the  bill  by  failing  to  offer  to  do  equity,  I  find  no  ground 
for  equitable  relief.  On  the  contrary,  I  think,  under  the  circumstances 
shown,  the  complainant  has  abundant  reason  to  be  satisfied  with  the  acts 
of  his  a^nts  and  attorneys,  and  to  congratulate  himself,  that  in  his  efforts 
to  obtam  an  undue  advantage  over  prior  lien  holders,  he  did  not  ulti- 
mately lose  the  advantage  to  which  he  was  justly  entitl^. 
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The  Ull  must  be  dismissed  with  costs,  and  it  is  so  ordered. 

B.  S,  Brooks^  for  complainant. 

Bogern^  WiUiams^  Irving^  Orane^  Bantow  ^  othen^  for  defendants. 
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/.  I).  McCANN  et  oL  v.  JITNA  INSURANCE  COMPANY} 

Bddj  that  in  an  action  against  an  insurance  company  to  compd  it  to  issue  a  poUcn 
upon  an  alleged  contract  of  insurance,  there  must  he  conclusive  proof  thai  suck 
contract  was  actually  made. 

Held,  that  due  notice  of  loss,  and  statements  supported  by  affidavits^  are  conditions 
precedent  to  recovery^ 

Appeal  from  district  coort  of  Otoe  Coonty. 

Shambaugh  ^  Richardson^  iot  plaintifib. 

8.  H.  Calhoun^  for  defendants. 

Gajntt,  Assoc.  J.  The  plaintiffs  claim  that  on  the  11th  day  of  October, 
1865,  they  made  a  verbal  application  to  the  s^nt  of  defendants  for  an 
insurance  on  the  one  half  of  the  steamboat  Sunset,  and  that  the  defendant 
by  its  agent,  James  Sweet,  accepted  such  application  and  agreed  to  take 
the  risk.  The  defendant  denies  the  alleged  contract  of  insurance  on  the 
steamboat,  and  makes  several  other  defences.  Considerable  testimony 
was  taken  in  the  case,  but  the  substance  of  all  the  testimcmy  in  respect  to 
the  alleged  contract  is  that  of  McCann,  one  of  the  plaintiffs,  that  on  the 
day  above  stated  he  went  to  the  office  of  James  Sweet,  the  agent,  and  by 
verbal  agreement  with  him  as  the  agent,  he  effected  an  insurance  on  the 
one  half  of  the  steamboat  in  the  ^tna  Insurance  Company,  and  that  this 
conversation  was  the  only  one  in  which  he  made  a  direct  application  for 
such  insurance.  Also  that  of  James  Sweet,  the  agent,  that  no  such  con- 
tract of  insurance  was  made  ;  that  he  told  Mr.  McCann  he  could  not  issue 
such  policy,  but  that  he  could  take  his  application  and  send  it  to  the  office 
of  the  general  agent,  and  that  McCann  quickly  left  his  office,  without 
leaving  a  written  application.  And  that  of  S.  H.  Calhoun,  stating  that 
he  was  in  the  office  of  Sweet  at  the  time  the  conversation  occurred  be- 
tween McCann  and  Sweet,  and  that  Sweet  formally  told  McCann  he 
would  write  to  the  company,  and  see  if  they  would  take  the  risk  ;  that  he 
expressly  said  he  could  not  issue  a  policy  on  the  hull  of  the  boat,  but  it 
must  be  done  by  the  home  office,  and  that  McCann  left  the  office  within 
five  minutes  after  he  entered  it.  It  seems  that  Calhoun  was  the  only 
person  present  at  the  time  of  the  conversation  between  McCann  and 
Sweet,  and  therefore  all  the  testimony  in  regard  to  the  conversation  and 

1  Opinion  filed  January  15th,  1874.     To  appear  in  Vol.  8,  Nebraska  Reports. 
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the  alleged  contract  of  insurance  is  that  of  these  three  persons.  We 
think  the  testimony  is  not  sufficient  to  maintain  the  allegations  of  the 
petition.  That  of  McCann  stands  without  any  support  whatever,  while 
that  of  Sweet  is  corroborated  by  that  of  Calhoun.  And  the  most  favora- 
ble construction  which  can  possibly  be  put  upon  all  this  testimony  for  the 
plaintiff  still  leaves  the  matter  in  very  great  doubt.  In  Suydam  v.  The 
Columlnis  Ins.  Co.  18  Ohio,  459,  the  rule  is  laid  down  that  in  an  action 
against  an  insurance  company  to  compel  it  to  issue  a  policy  upon  an  allied 
contract  of  insurance,  such  action  cannot  be  sustained  unless  there  is  con- 
clusive proof  that  such  contract  was  actually  made.  If  the  matter  is  left 
in  doubt  upon  the  whole  evidence,  the  suit  must  be  dismissed.  Neville  et 
aL  V.  The  Merchants^  and  Mamrfaeturing  In%.  Co.  19  Ohio,  452 ;  2  Par- 
sons on  Con.  351.  But  suppose  the  evidence  were  sufficient  to  establish 
a  parol  contract  of  insurance  between  the  parties,  have  the  plaintiffs 
placed  themselves  in  a  position  to  secure  a  right  of  action  and  to  maintain 
their  suit  to  recover  damages  for  the  loss  sustained  by  the  sinking  of  the 
boat  ?  The  assured,  sustaining  loss,  is  required  forthwith  to  give  notice 
to  the  company  or  its  agent,  and  as  soon  as  possible  thereafter  to  make 
and  deliver  in  a  particular  account  of  such  loss,  signed  and  sworn  to  by 
him,  together  with  a  statement  of  the  whole  value  of  the  subject  insured, 
his  interest  therein,  and  when  and  how  the  loss  originated  so  far  as  he 
knows  or  believes.  All  these  requirements  are  conditions  precedent  to  be 
performed  on  the  part  of  the  assured,  and  until  such  statements  and  proofs 
are  produced,  the  loss  shall  not  be  deemed  payable.  It  is  said  that  the 
^'assured  cannot  be  presumed  ignorant  of  the  usages  of  the  office  to 
which  he  applies  for  insurance,"  and  the  law  will  not  permit  him  on  the 
ground  of  ignorance  to  claim  exemption  from  producing  the  notice,  state- 
ments, or  preliminary  proof,  so  indispensable  to  his  demand  of  payment ; 
at  least  all  such  proofs  as  may  be  in  nis  knowledge  or  possession  touching 
tiie  nature  and  extent  of  the  loss.  And  it  seems  to  be  the  well  settled 
doctrine  in  this  country  that  the  notice  and  statements  supported  by  oath 
are  conditions  precedent,  and  must  be  performed  before  the  assured  is 
entitled  to  receive  payment  or  to  sue  for  the  loss,  unless  the  company,  by 
some  act  on  its  part,  waives  the  performance  of  said  condition.  Angell 
on  Ins.  sec.  226  ;  Columbia  Ins.  Co.  v.  Lawrence^  2  Peters,  53  ;  Same  v. 
Same^  10  Peters,  518 ;  Haff  v.  Marine  Ins.  Co.  4  John.  135. 

In  the  case  at  bar,  it  appears  from  the  proofs  that  the  plaintiffs  did  not 
comply  with  these  conditions  precedent,  except  that  a  copy  of  protest  was 
^ther  left  with  or  shown  to  the  agent.  If  m  law  the  plaintiff  could,  on 
the  ground  of  ignorance,  claim  exemption  from  producing  the  preliminary 
proofs,  yet  in  this  case  they  could  not  be  permitted  to  plead  ignorance,  for 
tlie  proofs  show  that  they  were  fully  notified  to  produce  such  statements. 

J.  B.  Bennett,  general  agent  of  the  company,  testifies  that  McCann 
called  at  his  office,  in  Cincinnati,  Ohio,  and  m  their  conversation  he 
^distinctly  requested  him  to  submit  the  proofs  of  his  loss,  to  reduce  his 
statements  of  facts  to  writing  and  verify  Uiem  by  oath,  to  produce  a  pro- 
test, and  submit  any  facts  bearing  directly  or  indirectly  on  his  daim.'^ 
McCann  in  his  testimony  fully  corroborates  this  testimony  of  Bennett ; 
he  says  Bennett  informed  him  ^^  that  no  statement  of  the  facts  or  proofs 
had  been  received  by  him,  and  that  he  could  not  settle  the  matter ;  that 
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there  were  many  questions  arising  from  the  peculiar  facts  of  the  case," 
&c. ;  that  he  ^^  returned  to  Nebraska  City,  called  on  Mr.  Sweet,  and  asked 
him  if  he  was  prepared  to  pay  the  loss.  He  said  he  was  not,  and  I 
brought  the  suit  against  the  defendants."  The  statements,  &c.,  were  de- 
manded of  McCann,  and  he  refused  to  furnish  them,  and  therefore  the  loss 
alleged  to  have  been  sustained  by  the  sinking  of  the  boat  was  not  payable ; 
and  without  the  production  of  these  proofs,  certainly,  the  agent  might  well 
say  he  was  not  prepared  to  pay  the  loss. 

The  failure  of  the  plaintiffs  to  produce  those  preliminary  proofs  we 
think  are  sufficiently  pleaded  in  the  answer.  It  is  true  the  defendants 
plead  other  defences  in  their  answer,  but  that  does  not  relieve  the  plain- 
tiffs from  the  performance  of  the  conditions  precedent.  ^^  Good  faith  and 
fair  dealing  is  of  the  essence  of  the  contract  of  insurance,"  but  the  evi- 
dence shows  that  the  plaintiffs  have  not  so  acted  in  the  premises.  They 
failed  to  produce  the  preliminary  proofs,  and  when  requested  so  to  do, 
they  refused  and  brought  their  suit ;  and  as  the  alleged  loss  is  not  payable 
until  these  conditions  precedent  are  performed,  they  cannot  maintam  their 
action.  Judgment  affirmed. 

Maxwell,  J.,  concurs. 


SUPREME  COURT  OF  APPEALS  OF  VIRGINIA. 

[March  Term,  1873.] 

EXECUTORS. — DUTY  TO  INVEST. 

PERETy.  smoot  etaU. 

S'  made  his  mil  in  1858,  and  died  in  July^  1867.  He  gave  to  his  daughters  S,  and 
G,  each  ten  thousand  dollars,  to  be  realized  out  of  his  estate  ly  sale  or  otherwise, 
as  early  as  practicable  after  his  decease  ;  and  directed  his  executors  to  invest  the 
said  legacies  in  the  bonds  of  the  State  of  Virginia,  in  the  names  of  S.  and  G. 
The  residue  of  his  estate  he  gave  to  his  two  sons,  who  were  his  partners  in  business, 
and  who  he  appointed  executors.  When  S,  died  his  daughter  G,  was  over  twenty^ 
one  years  of  age,  and  capable  of  understanding  her  rights.  The  executors  did  not 
invest  the  $10,000  left  to  her^  btU  retained  it  in  their  hands  with  her  knowledge, 
and  as  they  aver,  by  express  agreement  with  her,  and  paid  her  the  interest  regu- 
larly upon  it.  Held,  in  the  condition  of  the  country  from  1867  to  1870,  the  ear- 
ecutors  were  well  justified  in  not  investing  the  money  in  state  bonds. 

Charles  C.  Smoot,  a  citizen  of  Alexandria,  died  in  July,  1867,  leav- 
ing a  will  which  was  executed  in  1858.  For  years  before  the  date  of  his 
will  and  until  his  death  he  was  engaged  in  a  mercantile  business  with  his 
two  sons,  Charles  C.  Smoot,  Jr.,  and  John  B.  Smoot,  as  partners.  By  his 
will  he  gave  two  houses  and  lots  in  the  city  of  Alexandria  to  his  daughter 
Mary  Ann,  the  wife  of  John  Perry,  and  he  gave  to  his  two  unmarried 
daughters,  Susannah  Adelaide,  and  Catherine  Florence  Smoot,  each  the 
sum  of  ten  thousand  dollars,  to  be  realized  out  of  his  estate  by  sale  or 
otherwise,  as  early  as  practicable  after  his  decease ;  and  he  diiects  his  ex* 
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ecutoTS  to  invest  the  said  legacies  in  the  stock  or  bonds  of  the  State  of 
Yirgmia,  and  in  the  names  of  his  said  daughters  Susannah  Adelaide  and 
Catharine  Florence  severally,  which  said  legacies  he  gave  to  his  said  two 
daughters  for  their  sole  and  sepai'ate  use  and  property,  free  and  exempt 
from  the  debts,  liabilities,  and  control  of  any  husband  either  of  them  may 
marry,  with  power  of  disposition  either  in  their  life-time  or  by  last  will. 
He  gave  all  the  rest  of  his  estate,  both  real  and  personal,  to  his  two  sons 
Charles  C.  and  John  B.  Smoot ;  and  he  appointed  them  his  executors. 

In  1869  Catharine  Florence  Smoot  having  married  Wm.  Perry,  a  suit 
was  instituted  by  them,  and  afterwards  in  the  name  of  Satharine  Florence 
by  her  next  friend,  against  Charles  C.  and  John  B.  Smoot,  as  executors 
of  Charles  C.  Smoot  deceased ;  and  in  the  bill  it  was  charged  that  the 
testator  left  an  estate  of  not  less  than  $150,000  ;  that  the  investment  cf 
the  110,000  left  the  plaintiff  might  have  been  made  within  six  months 
after  his  death  ;  but  the  executors  had  chosen  to  retain  the  money  in  their 
own  hands,  paying  her  simply  six  per  cent,  interest  upon  it ;  that  in  fail- 
ing to  make  the  investment  they  had  been  unfaithful  to  the  trust  reposed 
in  them,  and  had  greatly  injured  the  plaintiff.  The  prayer  of  the  bill 
was  that  the  defendants  may  be  required  to  purchase  for  the  plaintiff  as 
much  state  stock  as  might  have  been  purchased  with  $10,000  at  the  time 
the  investment  ought  to  have  been  made,  and  for  general  relief. 

The  executors  answered  the  bill.  They  say  that  the  estate  of  their  tes- 
tator was  worth  about  $60,000,  instead  of  $150,000.  That  the  devise  to 
Mary  Ann  Perry  and  Susannah  Adelaide  who  had  raairied  Thomas  Perry, 
had  long  since  been  paid  and  satisfied.  That  the  plaintiff  at  the  death  of 
their  testator  was  twenty-three  years  of  age,  intelligent,  and  fully  informed 
of  her  rights ;  that  the  respondents  paid  her  the  interest  on  tne  $10,000 
from  the  death  of  their  testator,  and  she  received  the  same  in  accordance 
with  an  agreement  between  them  to  that  effect.  It  is  true  that  they  had 
not  invested  the  $10,000  as  directed  by  the  will ;  but  this  was  because  the 
plaintiff,  after  a  full  discussion  of  the  subject,  shortly  after  the  testator's 
death  determined  to  leave  it  in  the  hands  of  the  respondents  on  legal  in- 
terest, until  she  should  require  it  to  be  otherwise  disposed  of  or  invested ; 
of  which  she  agreed  to  give  them  reasonable  notice.  This  notice  came  on 
the  1st  of  April,  1869,  in  the  shape  of  a  demand  from  her  husband,  about 
two  months  after  his  marriage  with  the  plaintiff,  for  the  payment  of  the 
money  to  himself ;  and  his  suit  was  brought  in  two  days  after  that  de- 
mand. They  deny  that  the  plaintiff  has  been  injured  by  the  non-invest- 
ment of  the  said  $10,000  in  Virginia  stock.  In  1868,  when  the  will  was 
made,  state  stock  was  considered  a  safe  and  profitable  investment ;  but  in 
1867,  when  the  respondents  commenced  executing  the  will,  they  did  not, 
in  view  of  the  great  changes  that  had  taken  place  since  the  will  was  made, 
and  of  the  depreciated  and  unsettled  condition  of  such  stock,  feel  author- 
ized to  invest  $10,000  in  such  unreliable  and  unprofitable  property ;  and 
they  were  therefore  gratified  when  the  plaintiff,  long  prior  to  her  marriage, 
agreed  that  the  said  money  should  remain  in  the  hands  of  the  respondents 
on  l^al  interest.     How  it  shall  be  invested  they  submit  to  the  court. 

In  August,  1869,  and  before  the  defendants  had  filed  their  answer,  the 
court  made  a  decree  in  the  cause,  directing  a  commissioner  to  settle  the 
aooount  of  the  administration  of  the  executors,  and  to  ascertain  and  report 


286  THE  AMERICAN  LAW  TIMES  REPORTS.  TMb/,  1874. 

Vol.  L]  PsRRT  V.  Shoot.  [No.  5. 

the  amount  of  property  of  every  kind  that  came  into  their  hands^  with 
the  description  thereof ;  the  earliest  practicable  time  after  the  death  of 
the  testator  at  which  the  sum  of  $10,000  directed  by  the  will  to  be  in- 
vested in  Virginia  state  stocks,  for  the  sole  and  separate  use  of  the  plain- 
tiff, could  have  been  realized  out  of  the  estate  of  the  testator  by  sale  or 
otherwise ;  the  market  value  of  Virginia  state  stock  at  that  time  ;  the 
lowest  market  value  of  said  stocks  at  any  time  between  the  periods  at 
which  the  said  $10,000  could  have  been  realized  and  the  date  of  the  de- 
cree ;  and  what  would  have  been  the  present  value  of  $10,000  worth  of 
registered  stocks  o^  the  State  of  Virginia  if  the  same  had  been  purchased 
as  directed  by  the  will  of  the  testator,  and  what  amount  of  interest  would 
have  been  collectable  on  the  same  up  to  the  date  of  the  decree. 

The  commissioner  reported  that  the  estate  of  the  testator  consisted  at 
his  death  of  real  estate  $42,900,  of  bonds  of  the  State  of  Virginia  and 
other  stocks  $4,195.64 ,  and  of  his  interest  in  the  partnership  $15,000  = 
$62,195.64;  that  the  $10,000  might  have  been  realized  and  invested 
within  six  months  from  the  death  of  the  testator ;  that  the  market 
value  of  Virginia  State  stock  at  the  end  of  six  months  fi'om  the  testator's 
death,  was  thirty-seven  cents ;  the  lowest  value  up  to  the  time  of  the  de- 
cree was  thirty-six  cents ;  and  assuming  the  lowest  value  as  the  proper 
basis  of  the  settlement,  he  ascertained  the  amount  of  principal  which  the 
$10,000  would  have  purchased  at  $27,777.77  ;  or  in  United  States  cur- 
rency $18,055.55  ;  the  interest  paid  by  the  State  on  that  amount  at 
$791.67  ;  and  the  interest  placed  to  the  credit  of  the  bondholders  at 
$1,583.38  =  $2,375.  And  rejecting  the  claim  of  the  executora  for  a  credit 
for  the  succession  tax  on  the  $10,000  of  $100,  he  stated  their  account  with 
the  plaintiff,  showing  them  indebted  for  interest  $1,688.83,  after  crediting 
them  with  $975  of  interest  paid  by  them  to  her. 

The  executors  excepted  to  the  report  for  the  failure  to  credit  them  with 
the  succession  tax,  and  for  fixing  the  amount  of  principal  due  the  plaintiff 
at  $13,055.55  and  interest  at  $1,683. 

The  cause  came  on  to  be  heard  on  the  14th  of  February,  1870,  when  the 
court  sustained  the  said  exceptions  to  the  commissioner's  report ;  and  it 
appearing  from  a  statement  filed  that,  after  the  application  of  such  credits 
as  the  defendants  are  entitled  to,  there  was  in  their  hands  the  sum  of 
$9,884.25,  which  should  be  invested  in  registered  stock  of  the  State  of 
Virginia,  it  was  decreed  that  they  should  make  said  investment  in  the 
name  of  the  plaintiff  for  her  sole  and  separate  use,  free  from  the  debts 
and  control  of  her  husband,  and  that  they  should  pay  to  her  the  bal* 
ance  of  the  interest  then  due  to  her,  to  wit,  $524.92,  and  the  costs  of  suit 
$57.42.  And  it  appearing  that  the  defendants  had  brought  into  oourt 
and  delivered  to  the  attorney  of  the  plaintiff  the  state  bonds,  and  paid 
him  the  money  as  directed  by  the  decree,  the  same  was  made  a  final  decree 
in  the  cause.  From  this  decree  the  plaintiffs  applied  to  this  court  for  an 
i^peal,  which  was  allowed. 

Claugkton^  for  the  appellant. 

Smooth  for  the  appellees. 

Staples,  J.  The  testator,  Charles  C.  Smoot,  died  in  the  city  of  Alex- 
andria on  the  Slst  of  July,  1867.  By  his  will,  bearing  date  February 
16th,  1858,  he  devised  to  his  daughter  Mary  A.  Smoot  certain  real  estate 
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in  said  city ;  to  bis  daughters  Susannah  A.  Smoot  and  Catharine  F. 
Smoot  he  bequeathed  the  sum  of  ten  thousand  dollars  each,  to  be  realized 
out  of  his  estate^  by  sale  or  otherwise,  as  early  as  practicable  after  his  de- 
cease ;  and  he  directed  his  executors  to  invest  said  legacies  in  the  stocks 
or  bonds  of  the  Commonwealth  of  Virginia.  All  the  rest  of  his  estate, 
real  and  personal,  the  testator  devised  and  bequeathed  to  his  sons  Charles 
C.  Smoot  and  John  B.  Smoot,  whom  he  appointed  his  executors.  The 
will  was  admitted  to  probate,  and  the  executors  qualified  in  October,  1867. 
The  legacy  to  Susannah  A.  Smoot  has  been  paid  or  arranged  by  the  exec- 
utors. The  whole  controversy  in  this  case  grows  out  of  the  failure  of  the 
executors  to  invest  the  ten  thousand  dollars  given  to  Catharine  F.  Smoot 
according  to  the  directions  of  the  will. 

It  is  insisted  by  the  complainants,  that  the  investment  ought  to  have 
been  made  as  soon  as  it  was  practicable  after  the  death  of  the  testator  ; 
aod  that  it  was  practicable  so  to  do  at  any  time  within  six  months  after 
that  period.  Not  having  made  the  investment  at  the  time  they  should 
have  made  it,  the  executors  are  answerable  for  any  loss  by  the  subsequent 
lise  in  the  price  of  the  stock.  It  is  certainly  true  that  where  a  trustee  is 
required  by  the  terms  of  the  trust  to  invest  in  public  securities  funds  in 
his  possession,  and  instead  of  doing  so,  he  appropriates  them  to  his  own 
use,  or  otherwise  unreasonably  delays  the  investment,  the  cestui  que  trust 
has  the  option  of  charging  him  with  the  principal  sum  and  its  interest,  or 
with  the  amount  of  stock  he  might  have  purchased  with  the  money.  And 
the  same  rule  applies  to  an  executor,  who  is  also  a  trustee,  but  having 
fully  administered  the  estate  retains  the  legacy  in  his  possession,  not  as 
assets  of  the  estate,  but  as  trustee  of  the  legacy.  In  ail  such  cases  the 
trustee  or  executor  is  regarded  as  a  wrong-doer  ;  and  as  such,  he  is  com- 
pelled to  place  the  injured  party  in  the  same  situation  he  would  have  been 
in  if  the  wrong  had  not  been  done.  But  where  the  executor  has  received 
no  funds  for  investment,  and  is  required  to  raise  them  in  the  course  of  his 
administration,  there  can  be,  in  the  nature  of  things,  no  fixed  rule  as  to 
the  time  within  which  the  trust  is  to  be  executed.  The  farthest  the 
courts  have  gone  is  to  say  that  the  investment  must  be  made  within  a 
reasonable  time.  What  is  a  reasonable  time  depends  upon  all  the  circum- 
stances of  the  case.  In  one  instance  a  year  from  the  testator's  death  was 
considered  a  reasonable  time  for  the  purchase  of  United  States  stock. 
This  rule  was  adopted  in  analogy  to  the  payment  of  legacies.  In  another 
case  the  same  period  was  regarded  a  reasonable  time,  although  the  trustees 
were  directed  to  invest  in  me  purchase  of  land  with  all  convenient  speed. 
Perry  on  Trusts,  462,  and  cases  there  cited ;  Hill  on  Trustees,  370-471. 
And  under  our  statutes  the  executor  is  not  compellable  to  pay  any  legacy 
given  by  the  will,  or  make  distribution,  until  after  a  year  from  the  day  of 
his  qualification ;  and  even  then  he  can  only  be  required  to  make  such 
payment  or  distribution  upon  being  secured  by  proper  refunding  bonds. 

In  this  case  the  executors  qualified  in  October,  1867.  The  estate  which 
came  into  their  hands  is  estimated  by  complainants  at  one  hundred  and 
fifty  thousand  dollars.  The  commissioner,  however,  reports  it  as  of  the 
value  of  sixty-two  thousand  dollars  only.  It  consisted  of  real  estate 
valued  at  forty-two  thousand  dollars,  the  interest  of  the  testator  in  an 
onsettled  partnership  amounting  to  fifteen  thousand  dollars,  and  certain 


288  THE  AMERICAN  LAW  TIMES  REPORTS.  [May,  1874. 

Vol.  I.]  Perrt  V'  SxooT.  [No.  5. 

stocks  and  securities  not  exceeding  four  thousand  dollars.  From  such 
sources  the  executors  were  required  to  raise  the  large  sum  of  twenty  thou- 
sand dollars.  The  testator  was  well  aware  of  the  diflSculties  they  might 
encounter  in  carrying  out  his  wishes.  He  therefore  directed  that  the 
legacies  should  be  realized  out  of  his  estate,  not  immediately,  but  by  a  sale 
as  early  as  practicable  after  his  decease.  He  did  not  intend  that  his  sons 
should  sacrifice  the  property  given  to  them  in  paying  the  legacies  to  the 
daughters.  He  no  doubt  had  entire  confidence  in  the  integrity  and  sound 
judgment  of  the  former,  and  it  was  his  purpose  they  should  exercise  a 
fair  and  liberal  discretion  in  carrying  out  his  instructions. 

I  think  that  discretion  has  not  been  abused ;  and  that  the  executors 
were  well  justified  in  declining  to  make  the  investment.  The  condition 
of  the  State  politically  and  financially  from  October,  1867,  to  January, 
1870,  when  the  decree  complained  of  was  rendered,  is  a  matter  of  public 
history.  The  reconstruction  acts  passed  in  the  beginning  of  the  year  1867 
declared  that  no  legal  governments  existed  in  the  states  south.  Vir- 
ginia was  denominated  Military  District  No.  1,  and  as  such  was  placed 
under  the  control  of  a  general  of  the  federal  army ;  her  judicial,  executive, 
and  nuuisterial  oflScers  were  removed,  and  their  places  occupied  by  mili- 
tary appointees,  and  all  the  departments  of  the  government,  with  all  the 
great  interests  of  the  State,  political  and  financial,  subjected  to  a  military 
domination  acknowledging  no  constitutional  responsibility.  How  long 
this  state  of  things  was  to  continue  no  one  could  foresee.  Reflecting  men, 
attentive  observers  of  the  times,  were  profoundly  despondent  of  the  future. 
They  believed  the  termination  of  the  military  power  would  be  followed 
by  the  establishment  of  a  civil  government  greatly  more  disastrous  to  the 
prosperity  of  the  State.  Whether  these  fears  were  well  or  ill  founded, 
whether  they  would  have  been  realized  in  any  event,  it  is  not  our  province 
to  inquire.  It  is  certain  that  this  condition  of  things  exerted  a  most  de- 
pressing influence  upon  the  spirit  and  temper  of  the  people,  upon  all  the 
industrial  interests  of  the  State,  its  credit,  its  business,  and  its  progress. 
The  effect  upon  the  credit  of  the  State  is  apparent  from  a  single  fact  dis- 
closed by  this  record,  that  in  1867  and  1868  state  bonds  commanded  in 
the  market  about  thirty-eight  cents  in  the  dollar  only.  Capitalists  might 
purchase  such  securities  upon  speculation,  but  few  would  regard  them  as 
t^afe  and  judicious  investments.  The  executors  no  doubt  acted  upon  these 
views.  They  wisely  abstained  from  embarking  the  fortune  of  their  sister 
in  securities  which  did  not  and  could  not  command  public  confidence,  and 
might  at  any^  day  become  utterly  worthless  in  the  commercial  world. 

AU  the  circumstances  and  facts  of  the  case  tend  to  show  that  complain- 
ant throughout  was  informed  of  the  failure  of  the  executors  to  make  the 
investment.  She  resided  in  the  same  town  with  them.  At  the  death  of 
the  testator  she  was  over  twenty-one  years  of  age,  and  fully  competent  to 
understand  her  rights.  If  the  investment  had  been  made,  the  bonds 
would  have  been  in  her  possession,  and  the  interest  collected  from  the 
State  by  her  authority  alone.  But  instead  of  this  she  received  from  the 
executors  annually  a  sum  or  sums  equal  to  the  yearly  interest  upon  the 
amount  of  her  legacy.  She  received  the  payments  without  objection  or 
complaint,  although  she  must  have  been  apprised  they  were  made  by  the 
executors  as  borrowers  of  the  fund  due  her.     In  Byrchall  v.  Bradfield^ 
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6  Mad.  R.  148,  cited  by  complainant's  counsel,  Sir  John  Leach  directed  an 
inquir}'  by  a  commissioner  to  ascertain  whether  the  legatees  were  informed 
at  any  time  that  the  executor  had  retained  the  legacy  in  his  hands.  It 
appeared  that  he  had  so  retained  it  for  ten  years,  paying  interest  to  the 
eegtui  que  trust  under  a  representation  that  the  legacy  had  been  invested 
according  to  the  trusts.  Under  these  circumstances  the  executor  was  re- 
quired to  furnish  the  stock  which  might  have  been  purchased  when  the 
investment  ought  to  have  been  made.  It  is  fair  to  presume  a  different 
decision  would  have  been  made,  if  it  had  appeared  that  the  cestui  que  trust 
had  accepted  the  interest  knowing  the  funds  were  retained  by  the  execu- 
tor. In  such  case  he  would  be  treated  as  a  borrower  and  not  as  a  wrong- 
doer. In  this  case  there  is  nothing  to  impeach  the  good  faith  of  the  exec- 
utors. Their  conduct  throughout  evinced  a  desire  to  perform  the  duties 
imposed  by  the  will,  with  a  due  regard  to  the  interest  of  all  the  legatees. 

For  these  reasons  I  am  of  the  opinion  the  decree  should  be  affirmed. 

The  other  judges  concurred  in  the  opinion  of  Staples,  J. 

Decree  affirmed. 


CIRCUIT   COURT  OP  THE  UNITED   STATES. 

[November  Term,  1873.] 
life  insurance.  —  suicide.  —  insanity. 

LOUISA  OOVERSTON y.  THE  CONNECTICUT  MUTUAL  LIFE 

INS.  CO} 

Beld,  that  to  make  the  insurer  liahle  the  mind  of  the  deceased  must  have  been  so  far 
deranged  that  he  was  incapable  of  using  a  rational  judgment  in  regard  to  the 
act  of  self-destruction. 

Heldy  that  if  the  insured  was  impelled  hy  an  insane  impulse  which  his  remaining 
reason  did  not  enoMe  him  to  resist^  or  if  his  reasoning  powers  were  so  far  over^ 
thrown  thai  he  was  unable  to  exercise  them  on  the  act  he  was  about  to  perform^ 
the  company  is  liaide. 

Beld,  that  there  is  no  presumption  of  law  thai  self-destruction  arises  from  insanity, 
and  if  hy  reason  of  sickness,  or  distress  of  mind,  or  a  desire  to  provide  for  his 
foinily,  the  insured  takes  his  own  life  in  the  exercise  of  his  usual  reasoning  facul' 
ties,  the  company  is  not  liable. 

Held,  that  the  burden  of  proof  lies  upon  the  company  to  show  that  the  death  was 
caused  by  suicide  and  not  hy  accident. 

J.  W.  Deford  ^  A.  W.  Benson^  for  plaintiff. 

Mann  ^  Parkinson  and  Clough  ^  Wheat,  for  defendant. 

Dillon,  J.  1.  This  is  an  action  on  a  policy  issued  by  the  defendant 
upon  the  life  of  the  plaintiff's  husband  for  her  benefit. 

That  the  policy  was  issued,  and  that  on  the  16th  day  of  December,  1871, 
liie  assured  came  to  his  death,  are  undisputed  facts.  Under  the  admis- 
aions  in  the  answer,  the  plaintiff  makes  OMt  d^primd  facie  case  for  a  recovery 

*  Verdict  rendered  December  10,  1873. 
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when  she  shows  that  she  was  the  wife  of  the  said  Henry  O.  Coverston ; 
that  he  is  dead,  and  that  due  notice  and  satisfactory  evidence  of  the  deatii 
of  the  said  Henry  O.  was  given  by  her  to  the  defendant  or  its  authorized 
agents  ninety  days  before  this  suit  was  brought.  If  these  facts  are  shown, 
then  it  devolves  upon  the  company  to  establish  its  defences  pleaded  in  the 
answer,  or  some  one  of  them. 

2.  The  main  defence  relied  on  by  the  company  is  that  the  assured  pro- 
cured the  policy  with  intent  to  cheat  and  defraud  the  company  by  there- 
after taking  his  own  life  ;  and  that  in  pursuance  of  this  purpose  the  assured 
purposely  took  his  own  life  by  shooting  himself  on  the  16th  day  of  Decem- 
ber.    These  defence^  are  denied  by  the  plaintiff. 

3.  The  policy  in  suit  contains  a  provision,  that  if  the  assured  ^^  shall  die 
by  suicide  "  the  said  policy  should  *'  become  and  be  null  and  void." 

And  the  first  question  to  be  determined  is,  did  the  assured  shoot  him- 
self accidentally,  or  did  he  purposely  take  his  own  life  by  an  act  which  he 
knew,  designed,  and  intended  should  have  that  effect  ?  K,  upon  the  evi- 
dence, you  are  of  opinion  that  the  plaintiff^s  husband  accidentally  shot 
himself,  this  is  not  suicide  and  the  defence  fails.  If,  upon  the  evidence, 
you  find  and  believe  that  he  intentionally  shot  himself  with  the  design 
and  purpose  to  take  his  own  life,  this  is  suicide  and  avoids  the  policy,  un- 
less the  evidence  also  establishes  to  your  satisfaction  insanity  of  such  a 
character  and  degree  as  will  in  law  prevent  the  act  of  suicide  from  having 
the  effect  of  avoiding  the  policy. 

4.  It  is  not  every  kind  or  degree  of  insanity  which  will  so  far  excuse 
the  party  taking  his  own  life  as  to  make  the  company  insuring  liable.  To 
do  this,  the  act  of  self-destruction  must  have  been  the  consequence  of  in- 
sanity, and  the  mind  of  the  deceased  must  have  been  so  far  derauged  as 
to  have  made  him  incapable  of  using  a  rational  judgment  in  regard  to  the 
act  which  he  was  committing.  If  he  was  impelled  to  the  act  by  an  insane 
impulse,  which  the  reason  that  was  left  him  did  not  enable  him  to  resist, 
or  if  his  reasoning  powers  were  so  far  overthrown  by  his  mental  condition 
that  he  could  not  exercise  his  reasoning  faculties  on  the  act  he  was  about 
to  do,  the  company  is  liable.  On  the  other  hand,  there  is  no  presumption 
of  law,  primd  facie  or  otherwise,  that  self-destruction  arises  from  insanity  ; 
and  if  you  believe  from  the  evidence  that  the  deceased,  although  sick,  or 
distressed  in  mind,  formed  the  determination  to  take  his  own  Ufe,  because 
in  the  exercise  of  his  usual  reasoning  faculties  he  preferred  death  to  life,  or 
desired  thereby  to  make  a  provision  for  his  wife,  then  the  company  is 
not  liable,  because  he  died  by  his  own  hand  within  the  meaning  of  the 
policy. 

5.  The  burden  of  proof  to  show  that  the  death  of  the  assured  was  sui- 
cide and  not  accidental  is  upon  the  company.  If  you  are  satisfied  from  the 
evidence  that  the  assured  died  by  suicide,  tiien  the  burden  to  establish  the 
insanity  of  the  kind  and  degree  above  mentioned,  as  being  requisite  to  hold 
the  company,  is  upon  the  plaintiff. 

Verdict-for  plaintiff  in  the  amount  of  $5,543.  Defendant  moves  for  new 
trial. 
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COURT  OF   AFFBALS  OF  YIBGINIA. 

[To  APPEAR  IN  24  GrATTAN.] 
TAXATION  OF  LAWYER  AS  SUCH  NOT    UNCONSTITUTIONAL. 

OULD  ^    OARRINGTON  v.    OITT  OF  RICHMOND. 

L  Th»  eaunetl  of  the  city  of  Richmond  may  lay  a  tax  upon  lawyers  at  such. 

2.  l%e  ordinance  of  the  council  provides  that  lawyers  and  others  shall  be  divided 
into  six  classes^  and  that  those  in  each  class  shcdl  pay  a  certain  sum  as  his  tax  ; 
and  it  directs  that  the  committee  of  finance  shall  place  each  lawyer  in  the  class  to 
which  they  shaU  think  he  properly  belongSy  looking  to  all  the  circumstances  of  the 
ease.  And  it  is  provided  that  when  the  committee  have  completed  their  classifica' 
ticn,  public  notice  shall  be  given^  and  any  lawyer  dissatisfy  with  his  classifico" 
lion  may  appear  before  the  committee  and  have  it  corrected  if  erroneous,  neldj 
the  tax  is  not  an  income  tax^  nor  are  the  duties  imposed  on  the  committee  legislative^ 

but  ministerial ;  and  the  ordincmee  is  not  unconstitutionaL 

» 

This  was  an  action  of  assumpsit  in  the  circuit  court  of  the  city  of 
Richmond,  instituted  in  November,  1871,  by  Quid  A  Carrington,  lawyers, 
agamst  the  city  of  Richmond.  The  object  of  the  suit  was  to  test  the 
constitutionality  of  the  ordinance  of  the  city  council,  imposing  a  tax  on 
lawyeis.  Issue  was  made  up  on  the  plea  of  ^^  non-assumpsit,  and  the 
whole  matter  of  law  and  fact  was  submitted  to  the  decision  of  the  court. 

The  power  of  taxation  yested  by  the  charter  in  the  council  of  the  cil^ 
is  stated  by  Judge  Anderson  in  his  opinion,  and  need  not  be  repeated. 
By  the  ordinance  imposing  taxes,  persons  following  yarious  employments 
in  the  dty  were  classified,  and  a  specified  tax  was  imposed  on  each  class. 
Among  these  were  lawyers,  who  were  divided  into  six  classes.  The 
eleventh  section  of  the  ordinance  provides :  ^^  That  the  committee  on 
finance  shall  place  each  person  and  firm  employed  in  the  trade  or  busi- 
ness referred  to  in  sections  three,  four,  five,  seven,  and  eight,  in  the  class 
to  which  the  committee  shall  be  of  opinion  such  person  or  firm  properly 
belongs,  looking  to  all  the  circumstances  of  the  case."  And  it  was  di- 
lected  tliat  when  the  committee  had  completed  their  classification,  they 
should  ^ve  notice  of  the  fact  by  publication  in  two  of  the  papers  of  the 
city,  and  that  the  committee  would  meet  at  a  specified  time  to  hear  any 
application  for  a  correction  of  the  classification ;  and  in  the  mean  time  the 
Hst  was  left  in  the  auditor's  office,  open  for  the  examination  of  all  persons 
interested  in  the  matter. 

In  1871  the  committee  of  finance  placed  the  plaintiffs,  as  lawyers,  in 
the  first  class,  and  classified  all  lawyers  practising  in  the  city  in  the  re- 
spective classes  mentioned  in  section  five  of  the  ordinance,  —  that  being 
the  section  in  reference  to  lawyers.  In  doing  so  the  committee  had  no 
assessment  of  the  plaintiffs'  income  from  their  profession  before  them ; 
nor  did  die  committee  ascertain,  or  attempt  to  ascertam,  their  incomes  in 
any  way  ;  but  formed  its  own  estimate,  vrithout  evidence,  of  the  reputa- 
tion and  standing  of  the  lawyers  practising  law  in  the  city  of  Richmond, 

indndii^  the  plaintiffs,  and  their  supposed  capacity  to  make  profits  in 
Vol.  L  16 
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that  way,  relatively  with  each  other;  and  classified  them  accordingly. 
The  committee  made  no  report  to  the  oomicil  of  their  action  in  the  prem- 
ises, nor  did  the  council  ever  revise  or  consider  it  in  any  way ;  but  an 
opportunity  was  offered  to  all  the  lawyers  to  show,  each  for  himself,  that 
they  had  been  taxed  too  high  in  the  manner  provided  in  the  eleventh  sec- 
tion of  the  ordinance,  and  some  of  them  availed  themselves  of  that  op- 
portunity, and  among  them  the  plaintiffs,  whose  tax  was  reduced  from 
one  hundred  and  fifty  to  one  hundred  dollars  ;  but  in  doing  so  the  com- 
mittee acted  without  evidence  of  the  relative  incomes  of  the  lawyers 
embraced  in  the  classification.  The  plaintiffs  having  paid  the  tax  under 
protest,  after  the  officer  had  levied  upon  their  property,  brought  this 
action  to  recover  it  back. 

Upon  the  hearing  of  the  case  there  was  a  judgment  for  the  plainttSiB ; 
and  the  city  of  Richmond  having  taken  an  exception  to  the  opinion  and 
judgment  of  the  court,  applied  to  this  court  for  a  supersedeas^  which  was 
awarded. 

Meredith^  for  the  appellant. 

Wm.  Oreen  ^  R.  T.  Daniel^  for  the  appellees. 

Anderson,  J.  The  power  to  tax  rests  upon  necessity,  and  is  inherent 
in  every  sovereignty.  It  is  included  in  the  general  grant  of  l^islative 
power,  and  reaches,  as  is  said  by  Mr.  Justice  Cooley,  ^^  to  every  trade  or 
occupation;  to  every  object  of  industry,  use,  or  enjoyment;  to  every 
species  of  possession."  ^^  If  the  right  to  impose  the  tax  exists,  it  is  a 
right  which  in  its  nature  acknowledges  no  limits.  It  may  be  carried  to 
any  extent,  within  the  state  or  corporation  which  imposes  it,  which  the 
will  of  such  state  or  corporation  may  prescribe.'*  Cooley  on  Constitu- 
tional Limitations,  chap.  14,  p.  479-482.  And  in  the  language  of  Chief 
J.  Marshall,  the  power  of  taxing  the  people  and  their  property  is  essen- 
tial to  the  very  existence  of  government,  and  may  be  legitimately  exer- 
cised, on  the  objects  to  whidi  it  is  applicable,  to  the  utmost  extent  to 
which  the  government  may  choose  to  carry  it.  The  only  security  against 
its  abuse  is  the  structure  of  the  government  itself.  The  influence  of  the 
constituents  over  their  representative  is  the  safeguard  against  its  abuse. 
McOvMoch  V.  Matylafid^  4  Wheat.  316-428.  It  must  always  be  con- 
ceded that  the  proper  authority  to  determine  what  should  and  what 
should  not  properly  bear  the  public  burden  is  the  legislative  department 
of  the  state.  This  is  true  not  only  of  the  state  at  lar^,  but  it  is  true 
also  in  respect  to  each  municipahty,  or  political  division  of  the  state. 
But  these  municipal  corporations  have  only  such  powers  as  the  legislature 
of  the  state  confers  on  them.  Cooley's  Const.  Lim.  488.  And  their 
powers  are  controlled  by  the  Constitution  of  the  United  States,  and  of 
the  state.  The  restrictions  which  they  impose  on  the  legislative  power 
of  the  state  rest  equally  upon  all  the  instruments  of  government  created 
by  it.     lb.  198. 

The  powers  of  public  corporations  are  either  express,  implied,  or  inci- 
dental. And  except  as  to  such  powers  as  are  inddental,  the  charter  itself, 
or  the  general  law  under  which  they  exist,  is  the  measure  of  the  authority 
to  be  exercised.  They  have  no  inherent  jurisdiction,  like  the  state,  to 
make  laws,  or  adopt  regulations  of  government.  They  are  governments 
of  enumerated  powers,  acting  by  a  delegated  authority ;  so  that  while  the 
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state  I^slatare  may  exercise  such  powers  of  government,  within  the 
description  of  legislative  power,  as  are  not  expressly  or  impliedly  pro- 
hibited, the  local  authorities  can  exercise  those  only  which  are  expressly 
or  impliedly  conferred,  and  such  as  are  incidental,  subject  to  such  regula- 
tions and  restrictions  as  are  annexed  to  the  grant.     Cooley,  192. 

With  these  general  principles  in  view,  we  will  now  inquire  whether 
the  charter  of  me  city  of  Richmond  invests  the  municipality  with  power 
to  impose  the  tax  complained  of.  And  then  if  such  power  is  conferred, 
has  it  been  properly  exercised  in  this  case  ?  By  section  69  of  the  char- 
ter, Sep.  acts  of  1869-70,  p.  188,  it  is  provided  that,  **  For  the  execution 
of  its  powers  and  duties,  the  city  council  may  raise  annually,  bv  taxes 
and  assessments  in  said  city,  such  sums  of  money  as  they  shall  deem 
necessary  to  defray  the  expenses  of  the  same,  and  in  such  manner  as  they 
shall  deem  expedient,  in  accordance  with  the  laws  of  this  State  and  of  the 
United  States."  This  clause  confers  the  general  power  of  taxation,  ex- 
cept only  as  it  may  be  limited  by  the  laws  of  the  State  and  the  United 
States ;  and  includes  all  powers  and  subjects  of  taxation.  And  as  to  the 
manner  of  laying  the  tax,  the  council  is  invested  with  full  discretion. 
And  they  are  authorized  to  lay  a  tax  to  defray  the  expenses  of  the  city 
to  an  amount  which  they  may  deem  necessary.  It  seems  to  me  that  this 
language  is  broad  enough  to  embrace,  not  only  a  tax  on  real  and  personal 
property,  but  every  other  description  of  tax  which  the  council  might  deem 
necessary  and  proper,  unless  its  meaning  is  limited  and  circumscribed  by 
what  follows. 

The  clauses  of  thii  section,  which  foUow,  are  evidently  designed  to 
lestrict  the  unlimited  power  of  taxation  given  by  the  clause  which  has 
just  been  recited,  to  a  certain  extent,  by  prohibiting  certain  taxation 
which  would  have  been  included  in  the  power  riven,  if  not  thus  restricted, 
to  wit,  on  city  bonds,  or  capital  invested  in  real  estate,  or  in  manufactures 
outside  the  limits  of  the  city,  although  the  persons  engaged  in  sttch  busi- 
ness or  manufactures  have  a  place  of  business  in  the  city ;  upon  the  stock 
of  a  corporation  and  the  dividends  thereof  at  the  same  time ;  upon  anj 
capital,  &c.,  employed  in  a  business  upon  which  a  license  or  other  tax  is 
imposed. 

rhese  are  the  only  limitations  as  to  the  subjects  of  taxation  ;  and  con- 
sequently the  power  of  taxation,  on  all  other  persons  and  subjects  of  tax- 
ation, is  given.  The  other  restrictions  are,  as  to  the  mode  or  manner  of 
taxation  ;  and  they  are,  that  the  tax  on  property  shall  be  equal  and  uni- 
form ;  that  capital  invested  in  business  operations  shall  be  taxed  as  other 
property ;  and  that  stocks  shall  be  assessed  according  to  their  market 
value.  The  power  to  tax  lawyers*  licenses  is  unquestionably  included  in 
the  general  power  given  by  the  first  clause  of  this  section  ;  and  there  is 
nothing  in  the  clauses  limiting  and  restricting  the  general  power  which 
exempts  them.  Is  there  anyudng  in  the  next  section  which  is  restrictive 
of  this  power  ? 

This  section  does  not  employ  the  language  of  restriction.  It  purports 
to  give  power,  not  to  abstract  or  to  withhold  it.  It  gives  to  the  city 
coandl  power  to  grant  or  refuse  a  license  in  certain  cases,  and  to  tax  the 
license  when  given.  After  enumerating  several,  it  adds  in  general  terms, 
to  ^  all  other  business  which  cannot  be  reached  by  the  ad  valorem  system 
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under  the  preceding  section,"  the  council  may  grant  or  refuse  a  license, 
and  tax  the  same  when  granted.  Lawyers  are  not  named  among  those 
to  whom  licenses  may  be  granted  or  refused,  and  taxed,  and  I  think  were 
not  intended  to  be  includea.  They  could  not  be  included  in  a  provision  to 
authorize  a  tax  upon  an  occupation  or  business  to  which  the  council  might 
grant  or  refuse  a  license  ;  for  a  lawyer  has  obtained  his  license  from  the 
state,  and  it  is  not  within  the  province  of  a  municipal  council  to  grant 
it,  or  to  take  it  away.  Yet,  whilst  a  lawyer's  license  authorizes  him  to 
practise  law  in  any  court  of  the  commonwealth,  and  it  is  not  in  the  power 
of  any  municipahty  to  deprive  him  of  that  right,  or  to  take  away  his 
license,  it  is  a  civil  right  and  privilege,  to  which  are  attached  valuable 
immunities  and  pecuniary  advantages,  and  is  a  fair  subject  of  taxation  by 
the  State,  or  by  a  municipal  corporation  where  he  resides  and  enjoys  the 
privilege.  It  is  a  vested  civil  right ;  yet  it  is  as  properly  a  legitimate 
subject  of  taxation  as  property  to  which  a  man  has  a  vested  right.  I 
cannot  perceive  that  there  would  not  be  as  much  reason  for  saying  that  a 
man's  property  is  not  taxable,  because  he  has  a  vested  right  to  it,  as  for 
saying  that  a  lawyer's  license  is  not  taxable,  because  he  has  a  vested 
right  to  it. 

I  am  of  opinion,  therefore,  that  the  power  to  tax  a  lawyer's  license  is 
included  in  the  general  power  of  taxation  given  by  the  first  clause  of 
69 ;  and  that  it  is  not  taken  away  by  anything  that  follows.  But,  if 
were  mistaken  in  this  view,  and  the  power  is  not  given  by  the  69th  sec- 
tion, it  is  given  by  section  1. 

By  that  section  it  is  enacted  that  the  city  of  Richmond,  for  all  purposes 
for  which  towns  and  cities  are  incorporated  in  this  commonwealth,  shall 
continue  to  be  one  body  politic,  ^^  and  as  such  shall  have,  exercise,  and 
enjoy  all  the  rights,  immunities,  powen^  and  privileges,  and  be  subject  to 
all  uie  duties  now  incumbent  and  appertaining  to  said  city  as  a  municipal 
incorporation."  Acts  of  1865-66,  p.  241.  By  section  68  of  the  act  passed 
February  7th,  1866,  then  in  force,  it  is  enacted  that,  ^^  For  the  execution 
of  its  powers  and  duties,  the  council  may  tax  real  estate  in  the  city  ;  all 
personal  property  therein,"  &c. ;  and  by  section  69,  "  The  council  may 
tax  the  keepers  of  ordinaries,  brokers,  lawyers,  physicians  and  dentists," 
&c.  It  appears,  then,  that  the  corporation  was  expressly  invested  with 
power  to  tax  lawyers  when,  and  before,  the  new  charter  of  1870  was 
granted ;  and  it  is  expressly  enacted  in  the  1st  section  thereof,  that  the 
corporation  shall  have,  exercise,  and  enjoy  all  the  powers  then  appertaining 
to  the  city  as  a  municipal  corporation.  The  power  of  taxation  was  one 
of  its  most  important  powers,  and  could  be  exercised  only  through  the 
council.  This  general  grant  of  power  seems  designed  to  supply  any  omis- 
sions which  might  be  made  in  the  provisions  of  the  act  which  was  to  fol- 
low. So  that  the  corporation  would  be  invested,  not  only  with  the  powers 
expressly  granted  therein,  but  also  with  all  other  powers  with  which  it  was 
then  invested  by  previous  acts  of  the  legislature.  I  am  of  opinion,  there- 
fore, upon  both  groimds,  that  the  power  to  tax  lawyers  is  clearly  given 
by  the  charter.  It  only  remains  to  inquire,  Has  it  been  constitutionally 
exercised  in  this  case  ? 

By  an  ordinance  of  the  council,  the  lawyers  of  Richmond  were  divided 
into  six  classes ;  and  the  individuals  of  each  class  were  assessed  with  a 
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certam  amount  of  taxes ;  and  a  oommittee  was  appointed^  charged  with 
the  daty  of  assigning  them  to  the  class  to  which  they  respectively  be- 
longed. It  is  contended  that  the  council  could  not  delegate  this  power  to 
a  committee. 

That  the  power  of  taxation  is  an  important  and  delicate  trust  confided 
to  the  council,  and  cannot  be  delegated  by  them  to  a  committee  of  their 
own  body,  or  to  any  other  agency,  is  unquestionably  true.  It  is  a  legis- 
ktiye  power ;  and  when  granted  to  a  municipality,  it  can  only  be  exe- 
cuted by  itself,  or  by  such  agencies  or  officers  as  the  statute  has  pointed 
oat.  So  far  as  its  nmctions  are  legislative,  it  rests  in  the  discretion  and 
judgment  of  the  municipal  body  intrusted  with  it ;  and  that  body  can- 
not refer  the  exercise  of  the  power  to  the  discretion  and  judgment  of  its 
subordinates,  or  of  any  other  authority.    Cooley,  204, 205,  ana  cases  cited. 

Bat  was  the  assignment  of  the  lawyers  to  their  respective  classes  a 
legislative  function  ?  The  enactment  that  the  lawyers  should  be  divided 
into  six  classes,  and  that  a  tax  of  so  much  should  be  levied  upon  each 
individual  of  a  class,  was  legislative,  and  was  nerformed  by  the  council 
itself.  Was  the  inquiry  as  to  which  class  the  lawyers  should  be  respeo- 
tively  assigned,  and  the  assignment  of  them  to  their  respective  classes,  a 
legidative  or  ministerial  act  ?  If  it  is  a  legislative  function,  the  commi»- 
aioners  of  the  revenue,  under  a  delegated  authority  from  the  general 
assembly,  have  been  performing  yearly,  without  question,  l^slative  func- 
tions. It  is  a  service  which  could  not  be  well  performed  by  the  legislative 
body  It  is  the  function  of  a  commissioner,  in  order  to  the  execution  of 
a  l^slative  act,  and  is  ministerial ;  and  it  seems  to  me,  that  it  was  com- 
petent for  the  council  to  require  the  service  to  be  performed  by  a  com- 
mittee of  their  own  body,  as  well  as  by  a  commissioner,  or  the  general 
assessor.  And  it  was  not  more  necessary  that  the  action  of  said  com- 
mittee should  be  reported  to  the  council,  and  have  its  confirmation,  than 
that  similar  duties  by  a  commissioner  of  the  revenue  should  be  reported 
to  and  confirmed  by  the  legislature  of  the  state.  But  the  tax-payer 
should  be  provided  with  ample  remedies  for  redress,  if  he  has  been  ag- 
grieved by  the  action  of  the  committee.  Whether  the  remedy  provided 
in  this  case  by  the  ordinance  of  the  council  is  adequate  or  not,  there  is  no 
complaint  by  the  appellees  that  any  injustice  has  been  shown  to  them ; 
and  it  is  a  question,  it  seems  to  me,  for  the  council  and  their  constituents, 
and  does  not  come  within  the  province  of  the  courts. 

It  is  objected,  also,  that  the  mode  of  ascertaining  the  class  to  which  the 
lawyers  shoold  be  respectively  assigned  was  uncertain,  and  wholly  inade- 
quate to  the  attainment  of  justice,  and  vitiates  the  whole  proceeding. 
If  it  be  an  income  tax,  as  is  contended  it  was  designed  to  be,  an  assess- 
ment was  necessary  to  ascertain  what  was  the  income  of  the  lawyer  to  be 
taxed.  And  if  it  was  not  an  income  tax,  but  a  license  tax,  that  is  a  tax 
on  the  civil  right  or  privilege  conferred  by  the  license  ;  the  tax  ought  to 
be  proportioned,  as  nearly  as  practicable,  to  the  value  of  that  right  and 
privil^e.  But  exact  justice  and  equality  are  not  attainable,  and  conse- 
quently not  required.  Cooley  on  Con.  Lim. ;  Slaughter's  ca%e^  13  Gratt. 
767 ;  Eyre  ▼.  Jacob,  Sheriff,  14  Gratt.  422,  484,  485  ;  GUkeaon  v.  Fred- 
erick Ju9tiee%,  18  Gratt  bfl. 

I  do  not  think  it  was  intended  to  be  a  tax  on  income.     The  classifica- 
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tion  of  the  lawyers  show  this.  It  was  intended  to  be  a  tax  on  the  ciyil 
right  and  privilege.  And  it  is  true  that  the  tax  ought  to  be  propor- 
tioned, as  nearly  as  practicable,  as  I  have  said,  to  the  value  of  the  privi- 
lege. Justice  and  equality,  which  are  of  the  essence  of  constitutional 
taction,  require  it.  The  act  of  council  requiring  the  assignment  of  the 
lawyers  into  six  classes,  and  the  gradation  of  the  tax  upcm  them,  accord- 
ing to  the  class  to  which  they  were  respectively  assigned,  shows  an  in- 
tended approximation  to  equauty ;  and  if  the  assignment  is  fair  and  judi- 
cious, as  nearly  attains  it  as  is  perhaps  practicable  in  a  license  tax.  It  is 
true  that  the  principle  upon  wnich  this  classification  is  made  by  the  5th 
section  of  the  ordmance,  which  is  in  relation  to  the  classification  of 
lawyers,  doctors,  &c.,  is  not  in  terms  expressed.  The  8d  section  in  rela- 
tion to  commission  merchants,  brokers,  &c. ;  the  4th  section  in  relation  to 
^'  sellers  by  wholesale  or  retail  of  wine  or  spirituous  liquors ; "  the  7th 
section  in  relation  to  '^  agents  or  sub-4ieents  of  any  insurance  company  or 
office,  whose  principal  office  shall  be  located  out  of  the  city ;  "  and  the 
8th  section  in  relation  to  '^  express  companies  and  telegraph  companies, 
having  a  place  of  businesB  in  the  citv,"  all  adopt  the  method  of  classifica- 
tion, as  in  the  5th  section ;  nor  in  either  is  the  principle  expressly  stated 
upon  which  the  classification  shall  be  made.  If  the  tax  upon  lawyers  is 
unconstitutional  and  void  upon  this  ground,  it  is  in  all  tne  other  cases, 
which  would  be  disastrous  to  the  financial  condition  of  thb  city ;  and  a 
question  involving  consequences  of  such  moment  ought  to  be  well  consid- 
ered by  this  court  before  it  declares  those  ordinances  unconstitutional  and 
void  on  this  ground. 

The  11th  section  provides,  ^^  that  the  committee  of  finance  shall  place 
each  person  and  firm,  employed  in  the  trade  or  business  referred  to  in 
sections  3,  4,  5,  7,  and  8,  in  the  class  to  which  the  committee  shall  be  of 
opinion  such  person  or  firm  properly  belongs,  looking  to  all  the  circum- 
stances of  the  case."  Now,  while  it  is  not  expressed  ^lat  the  classification 
shall  be  made  with  reference  to  the  value  of  the  civil  right  or  privilege 
conferred  by  the  license,  that,  it  seems  to  me,  is  the  obvious  design  and 
object  of  the  classification,  and  would  be  so  understood.  For  what  other 
object  could  a  classification  have  been  made,  than  to  attain  justice  and 
equality  as  nearly  as  practicable  by  levying  a  tax  proportionate  to  the 
value  of  the  privilege  to  the  party  taxed ;  and  it  is  to  this  end  that  the 
committee  is  instructed  ^^  to  look  to  all  the  circumstances  of  each  case.'' 
It  might  have  been  better  to  have  expressed  the  object  and  design  of  the 
classification  as  a  guide  to  the  committee ;  but  it  seems  to  me  it  is  mani- 
fest without  being  so  expressed.  And  the  charter  expressly  invests  the 
council  with  full  discretion  to  raise  the  necessary  revalue,  by  taxes  and 
assessments,  ^^  in  such  manner  as  they  shall  deem  expedient,  in  accord- 
ance with  the  laws  of  this  State  and  the  United  States."  I  am  not 
aware  that  these  provisions  of  the  ordinance  are  in  conflict  with  any  law 
of  the  State  or  the  United  States.  That  the  discretldn  reposed  in  the 
committee  may  be  abused  is  possible  ;  but  not  more  likely,  1  think,  than 
that  the  same  power  might  be  abused  by  a  commissioner  ol  the  revenue. 
The  council  having,  by  weir  act  of  legislation,  required  the  lawyers  to  be 
placed  in  six  different  classes,  and  declared  what  tax  should  be  paid  by 
the  individuals  composing  each  class,  directed  one  of  its  most  important 
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standing  committees,  the  committee  of  finance,  to  assign  them  respec- 
tiyely  to  sach  dass  as  they  should  properly  belong.  It  is  fair  to  presume 
that  this  committee  is  (composed  of  intelligent,  discreet,  and  trustworthy 
gentlemen,  residing  in  difEerent  parts  of  the  dty,  who  would  be  informed 
as  to  the  relattve  standing  of  the  lawyers  in  tlie  city,  and  the  extent  of 
their  business,  from  their  own  observation,  and  from  reputation,  and 
would  not  be  likely  to  err  greatly  in  their  determination  as  to  which  class 
the^  should  be  respectively  assigned.  I  should  suppose  that  there  is  not 
an  mtelligent  business  man  in  the  city  of  Richmond,  sudi  a  one  as  should 
be  selected  as  a  councilman,  and  placed  on  the  committee  of  finance,  who, 
if  not  sa£Bciently  informed  as  to  the  relative  practice  of  every  lawyer  in 
the  city,  could  not  get  sufficient  reliable  information  by  inquirv,  to  en- 
able mm  to  determine,  with  reasonable  accuracy,  to  which  of  the  six 
classes  he  should  be  assigned,  especially  after  a  free  interchange  of  views 
with  the  other  members  of  the  committee. 

It  is  true  that  they  might  be  mistaken  in  individual  instances,  which,  I 
should  think,  however,  would  rarely  be  the  case.  But,  as  such  mistakes 
might  occur,  a  remedy  was  provided  for  correcting  them,  which  was  ap- 
plied in  this  case.  Now,  whether  this  was  the  best  mode  for  the  attain- 
ment of  justice  in  the  classification  of  the  lawyers,  it  is  not  for  me  or  the 
court  to  say.  But  I  cannot  perceive  that  it  is  obnoxious  to  the  objections 
urged  against  it  in  argument ;  or,  especially,  that  it  furnishes  ground  for 
avoiding  the  tax  b^  a  judgment  of  the  court.  That  the  confidence  re- 
posed in  the  conumttee  might  be  abused,  is  possible.  But  it  is  impos- 
sible to  administer  government  without  reposing  confidence  in  public 
agents.  A  reasonable  confidence  in  human  agents  is  essential  to  society 
and  to  the  conduct  of  human  affairs ;  and  a  law  cannot  be  said  to  be 
Qnconstitutional  because  it  reposes  a  confidence  in  public  agents  which 
may  be  abused. 

As  before  said,  there  is  no  complaint  that  the  tax  imposed  upon  the 
appellees  in  this  case  is  unequal  and  unjust.  I  apprehend  the  case  was 
made  in  order  to  have  an  important  principle  as  to  the  right  of  taxation 
settled,  for  the  benefit  of  all  concerned,  as  well  as  the  immediate  parties 
to  this  proceeding.  It  was  believed  that  in  this  assessment  there  was 
an  encroachment  upon  the  constitutional  rights  of  citizens ;  and  this  pro- 
ceeding was  properlv  instituted  to  test  the  question.  From  the  best  con- 
sideration I  have  been  able  to  give  the  subject,  my  mind  has  been 
brought  to  a  different  conclusion.  I  do  not  think  that  the  city  council 
have  exceeded  their  powers  in  the  imposition  of  this  tax.  I  am,  there- 
fore, of  opinion  to  reverse  the  judgment  of  the  court  below. 

MoNCUBS,  P.,  and    Chkistiak,  J.,  concurred    in    the  opinion  of 

Ain>BBSON,  J. 

Staples  and  Bouldin,  JJ.,  dissented.  Judgment  reversed. 
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6X7PKESME  COUBT  OF  THB  UNITBD  STATBa 

[OcxoBXB  Teem,  1878.] 

MUinOIPAL  OOBPOBATIOK.  —  POWER  OF,  TO  BOBBOW  MONEZ  AJSCD  ISSUE 

BILD3. 

MAYOR,  ETO.  OF  NASHVILLE  v.  RAT. 

Municipal  carparatians  have  noi  the  power  to  borrow  money  without  expreu  or 

dearly  implied  legislative  authority  to  do  so, 
Nor  have  such  corporations  the  power  to  issue  paper  dothed  with  the  attributes  of 

negotiability  unless  authorized  by  legislative  ehactmenL 
And  the  officers  of  such  corporations  are  powerless  to  bind  the  corporation  without 

*^  ordinance^*  even  where  the  power  to  borrow  money  and  issue  bills  exists  in  the 

corporation. 

Mr.  Justice  Bbablet  delivered  the  opinion  of  the  court. 

The  defendant  in  error,  who  was  plaintiff  below,  sued  the  Mayor  and 
City  Council  of  Nashville  to  recover  the  amount  of  nineteen  corporation 
drafts,  or  orders,  ranging  from  a  few  dollars  in  amount  to  over  a  thousand 
dollars,  and  together  amounting,  with  interest,  to  over  nine  thousand  dol- 
lars. In  form,  they  were  drawn  by  the  mayor  and  recorder  upon  the  city 
treasurer,  payable  to  some  person  named,  or  bearer,  and  were  impressed 
with  the  city  seal.     The  following  is  a  specimen  of  the  orders :  — 

"  $1,000.  Nashvillb,  Dec.  23, 1868.    No.  8521." 

*^  Treasurer  Corporation  of  Nashville  pay  to  A.  J.  Dunciu:i,  or  bearer, 
one  thousand  dollars  on  account  of  water-work. 

"  A.  E.  Aldbn,  Mayor.  W.  Mills,  Recorder. 

[Indorsed]  "  Thos*  G.  Magbank,  T'r,  Dec.  26, 1868. " 

This  was  the  form  in  which  all  the  city  dues  were  usually  paid.  The 
indorsement  by  the  treasurer  was  made  when  the  orders  were  presented 
to  him.  Evidence  was  given  by  the  plaintiff  tending  to  show  that  it  had 
been  the  custom  for  many  years,  when  the  treasurer  failed  to  pay  such 
checkB  on  presentation,  for  Kim  to  write  his  name  on  the  back,  with  the 
date  of  presentation,  and  afterward,  in  the  payment  of  such  checks,  to 
allow  interest  from  that  date,  and  that  it  was  usual  to  present  such  checks 
for  indorsement  to  draw  interest  when  it  was  known  there  were  no  funds 
for  their  payment ;  also,  that  it  was  the  well  known  custom  of  the  proper 
collecting  officers  of  the  corporation  to  receive  such  checks  for  taxes  and 
other  dues  of  the  corporation ;  that,  .at  the  time  these  checks  were  issued, 
and  at  the  time  they  were  bought  by  the  plaintiff,  the  city  was  largely  in- 
volved in  debt  and  many  such  checks  were  outstanding  unpaid,  and  were 
bought  and  sold  in  the  market,  and  nearly  all  the  city  t«^es  were  paid 
therewith ;  that,  for  some  time  before  the  plaintiff  purchased  the  checks 
in  question,  the  taxes  for  the  support  of  public  schools  were  collected  and 
paid  over  to  the  treasurer  of  the  board  of  education  in  such  checks ;  and, 
for  about  five  months  before,  it  had  been  the  practice  of  such  treasurer  to 
sell  such  checks  and  to  use  the  proceeds  in  payment  of  teachers;  also, 
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that  all  the  checks  sued  on  (except  one  for  $1,000,  payable  to  Julius  Sax) 
were  so  received  for  taxes,  and  paid  to  the  said  treasurer  of  the  board  of 
education,  and  by  him  sold  soon  after  receiving  them  to  one  McCrery,  as 
agent  of  the  plaintifE  to  buy  the  same,  at  the  rate  of  80  cents  on  the  dol- 
1^,  and  the  proceeds  paid  to  teachers ;  that  the  check  payable  to  Sax  was 
poichased  from  him  by  said  McCrery,  as  plainti£E's  agent,  for  (800,  being 
one  of  sixteen  checks  of  $1,000  each,  issued  by  order  of  the  chairman  of 
the  finance  committee  of  the  city  council  without  any  order  of  the  council, 
and  hypothecated  with  Sax  as  security  for  a  loan  of  $12,000,  payable  in 
four  months  (half  of  which  was  made  in  city  checks)  —  power  being  given 
in  the  loan  note  to  sell  the  hypothecated  checks  if  the  loan  was  not  paid 
when  due.  Sax  sold  the  check  in  question  to  the  plaintiff  within  a  week 
after  receiving  it.  The  plaintiff  also  offered  the  evidence  of  the  city  re- 
corder to  show  that  the  checks  sued  on  were  made  in  the  usual  course  of 
business  of  the  corporation  and  for  corporation  purposes ;  also,  evidence 
tending  to  show  that  the  city  collector,  in  collecting  checks  for  taxes,  was 
m  the  habit,  in  making  change,  of  paying  out  checks  previously  collected^ 
and  that  the  mayor  and  council  were  informed  of  the  practice  pursued  by 
the  collector  of  reissuing  checks  which  he  had  received  in  payment  of 
taxes  bv  paying  a  portion  of  them  over  to  the  board  of  education,  and 
knew  ot  the  practice  of  issuing  and  hypothecating  checks  for  loans  and 
selling  them  for  money. 

The  defendant  introduced  proof  tending  to  show  that  McCrery,  the 
agent  of  the  plaintiff,  when  he  purchased  the  eighteen  checks,  had  notice 
that  they  had  been  received  by  the  tax-collector  and  reissued  by  him  to 
the  treasurer  of  the  board  of  education ;  also,  that  the  city  council  had  no 
knowledge  of  the  manner  of  making  checks  on  the  mere  orider  of  the  chair- 
man of  the  finance  committee,  and  their  hypothecation  and  sale  for  money ; 
and  that  some  of  them  had  no  knowledge  of  the  reissue  of  checks  by  the 
collector. 

The  charter  and  ordinances  of  the  city  were  put  in  evidence,  and  were 
referred  to  on  the  argument  before  us.  ^. 

The  former  is  couched  in  the  usual  form  of  such  charters,  conferring 
upon  the  corporation  power  to  receive,  hold,  and  dispose  of  propertv,  to 
levv  taxes,  appropriate  money,  and  provide  for  the  payment  of  the  debts 
and  expenses  of  the  city ;  to  establish  hospitals,  schools,  water-works, 
markets,  and  erect  buildings  necessary  for  the  use  of  the  city ;  to  open, 
regulate,  and  light  the  streets ;  to  establish  a  police,  night  watch,  &c., 
and  to  pass  all  ordinances  necessary  to  carry  out  the  intent  of  the  charter. 

It  contains,  however,  no  express  power  to  borrow  money.  But  former 
laws  (which  were  superseded  by  the  charter)  had  authorized  the  issue  of 
specific  city  bonds  for  that  purpose ;  and  such  securities  were  outstanding 
in  1868,  as  appears  by  an  act  of  the  legislature,  passed  March  16th  of 
that  year,  by  which  it  was  provided  that  the  taxes  necessary  to  pay  the 
coupons  and  interest  on  the  bonds  and  funded  debt  of  the  city  should  be 
kept  distinct  and  should  be  payable  only  in  l^al  currency,  and  no  checks 
or  orders  of  the  dty  were  to  be  received  therefor.  It  was  also  enacted  by 
the  same  statute  that  the  amount  necessary,  to  be  raised  by  tax  for  the 
smking  fund  for  paying  said  bonds,  and  for  the  support  of  the  public 
sdiools,  should  be  paid  in  the  same  manner. 
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The  public  ordinances  of  the  citj  were  published  in  a  book,  and  by 
these  it  was,  among  other  things,  provided  that  there  should  be  a  committee 
of  improvements  and  expenditures,  and  that  all  propositions  for  improve- 
ments,  or  the  expenditure  of  money,  or  the  incurring  of  any  liability, 
should  be  referred  to  this  committee,  who  were  to  report  to  the  city 
council,  and  that  no  liability  should  be  incurred  unless  authorized  by  ex- 
isting laws,  or  by  order  of  the  city  council,  and  that  no  check  should  be 
issued  by  the  recorder  upon  the  treasurer,  unless  by  authority  of  the  city 
council  or  in  pursuance  of  existing  laws  of  the  corporation. 

The  defendant  offered  proof  tending  to  show  that  there  was  no  evidence 
of  any  authority  having  ever  been  given  by  the  city  council  for  the  issue 
or  reissue  of  cnecks  in  the  manner  in  which  the  checks  in  question  were 
issued  and  reissued. 

The  court  was  requested  to  give  various  instructions  to  the  jury,  but 
it  will  not  be  necessary  to  notice  them  in  detail. 

The  charge  given  was  in  substance  as  follows :  That  the  charter  of 
Nashville  authorized  the  corporation  to  issue  promissory  notes  and  other 
securities  for  lawful  debts ;  and  the  instruments  in  question,  if  signed  by 
the  proper  officers  and  given  for  a  good  consideration,  were,  in  effect, 
promissory  notes,  legal  and  obligatory ;  that  by  long  usage  the  corpora- 
tion had  sanctioned  the  authority  of  the  officers  to  issue  such  instruments ; 
that  the  purchasers  thereof  were  authorized  to  presume  that  they  were 
properly  issued ;  that  a  usage  to  reissue  these  securities  was  binding  on 
the  corporation  ;  and,  though  overdue  on  their  face,  they  would  be  in  law 
payable  on  demand,  and  not  dishonored  so  as  to  let  in  defences  against  a 
subsequent  holder,  until  after  the  lapse  of  a  reasonable  time  for  making 
demand;  that  the  reissue  and  sale  of  the  securities  in  question  by  the 
treasurer  of  the  board  of  education,  if  done  by  the  consent  and  sanction  of 
the  mayor,  aldermen,  and  council,  made  them  valid  obligations  against  the 
city ;  and  that  such  consent  and  sanction  might  be  presumed  from  the 
publicity  of  the  transactions,  the  want  of  other  resources  to  support  the 
schools,  and  the*  other  circumstances  of  the  case,  without  any  formal  offi- 
cial action  on  the  subject ;  and  that  the  common  usage  of  the  finance  com- 
mittee, to  pledge  the  city  checks  as  security  for  its  notes,  if  known  to  the 
corporation,  was  binding  upon  it,  and  the  checks  so  pledged  would  be  valid 
in  the  handis  of  a  purchaser  before  maturity,  not  having  notice  of  a  prema- 
ture sale  or  other  irregularity  in  their  issue. 

This  charge  was  excepted  to  in  all  its  parts,  and  upon  these  excep- 
tions the  case  has  been  argued  before  ns  m  reference  to  the  following 
points:  — 

1.  Has  a  municipal  corporation  the  power,  without  express  l^islative 
authority,  to  borrow  mcmey  for  any  of  the  purposes  of  its  mcorporation  ? 

2.  Has  it  the  power,  without  express  legislative  authority,  to  issue  its 
paper  clothed  with  all  the  attributes  of  negotiability? 

3.  Conceding  the  affirmative  pi  these  two  queries,  cat!  the  executive 
officers  of  a  municipal  corporation  borrow  money,  or  issue  negotiable 
securities  for  the  corporation,  so  as  to  bind  it,  without  "  ordinance ; "  that 
is  to  say,  without  express  authority  from  the  legislative  department  of  the 
coirpotate  government  in  its  collective  official  capadty  ? 

A  municipal  corporation  is  a  subordinate  bronch  of  the  domestic  gov- 
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ermnent  of  a  State.  It  is  institated  for  public  purposes  only ;  and  has 
none  of  the  pecuUar  qo&litieB  and  characteristics  ot  a  trading  corporation, 
instituted  for  purposes  of  priyate  gain,  except  that  of  acting  in  a  con>orate 
capacity.  Its  objects,  its  responsibilities,  and  its  powers  are  different. 
As  a  local  governmental  institution,  it  exists  for  the  benefit  of  the  people 
within  its  corporate  linuts.  The  l^slature  invests  it  with  such  powers 
as  it  deems  adequate  to  the  ends  to  be  accomplished.  The  power  of  tax- 
ation is  usually  conferred  for  the  purpose  of  enabling  it  to  raise  the  neces- 
sary funds  to  carry  on  the  city  government,  and  to  make  such  public 
improvements  as  it  is  authorized  to  make.  As  this  is  a  power  which  im« 
mediately  affects  the  entire  constituency  of  the  municipal  body  which 
exercises  it,  no  evil  consequences  are  likely  to  ensue  from  its  being  con- 
ferred ;  although  it  is  not  unusual  to  aflSx  limits  to  its  exercise  for  any 
single  year.  The  power  to  borrow  money  is  different.  When  this  is 
exercised  the  citizens  are  immediately  affected  only  by  the  benefit  arising 
from  the  loan ;  its  burden  is  not  felt  till  afterward.  Such  a  power  does 
not  belong  to  a  municipal  corporation  as  an  incident  of  its  creation.  To 
be  possessed  it  must  be  conferred  by  legislation,  either  express  or  implied. 
It  does  not  belong,  as  a  mere  matter  of  course,  to  local  governments  to 
raise  loans.  Such  governments  are  not  created  for  any  such  purpose. 
Their  powers  are  prescribed  by  their  charters,  and  those  charters  provide 
the  means  for  exercising  the  powers ;  and  the  creation  of  specific  means 
excludes  others.  Indebtedness  may  be  incurred  to  a  limited  extent  in 
carrying  out  the  objects  of  the  incorporation.  Evidences  of  such  indebt- 
edness may  be  given  to  the  public  creditors.  But  they  must  look  to  and 
rely  on  the  legitimate  mode  of  raising  the  funds  for  its  payment.  That 
mode  is  taxation. 

Our  system  of  local  and  municipal  government  is  copied,  in  its  general 
features,  from  that  of  England.  TSo  evidence  is  adduced  to  show  that  the 
practice  of  borrowing  money  has  been  used  by  the  cities  and  towns  of 
that  country  without  an  act  of  parliament  authorizing  it.  We  believe  no 
such  practice  has  ever  obtained. 

Much  less  can  any  precedent  be  found  (except  of  modem  date  and  in 
this  country}  for  the  issue,  by  local  civil  authorities,  of  promisswy  notes, 
bills  of  exdiange,  and  other  commercial  paper.  At  a  period  within  the 
memory  of  man  the  proposal  of  such  a  thing  would  have  been  met  with 
astonishment.  The  making  of  such  paper  was  originally  confined  to  mer- 
chants. But  its  great  convenience  was  the  means  of  extending  its  use,— 
first  to  all  individuals,  and  afterward  to  private  corporations  having  oooa*- 
tion  to  make  promises  to  pay  money.  Being  only  themselves  responsible 
for  the  paper  they  issue,  no  evil  consequences  can  follow  sufficient  to 
coonterbal^ce  the  conveniences  and  benefits  derived  from  its  use.  They 
know  its  immunity,  in  the  hands  of  a  Ixmd  fide  holder,  from  all  defences 
and  equities.  Knowing  this,  if  they  choose  to  issue  it,  no  one  is  injured 
but  themselves.  But  if  city  and  town  offioiab  should  have  the  power 
thus  to  bind  their  constituencies,  it  is  easy  to  see  what  abuses  might,  and 
probably  would,  ensue.  We  know  from  experience  what  abuses  have 
been  practised  where  ti^e  power  has  been  conferred.  Fraudulent  issues, 
peculations  and  embezzlements,  and  the  accumulation  of  vast  amounts  of 
mdebtedness,  without  any  corresponding  public  benefit,  have  been 
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dered  easy  and  secure  from  merited  punishment*  The  purpose  and  object 
of  a  municipal  corporation  do  not  ordinarily  require  the  exercise  of  any 
such  power.  They  are  not  trading  corporations  and  ought  not  to  become 
such.  They  are  invested  with  public  trusts  of  a  governmental  and  ad- 
ministrative character;  they  are  the  local  governments  of  the  people, 
established  by  them  as  their  representatives  in  the  management  and  ad- 
ministration of  municipal  a£Eairs  affecting  the  peace,  good  order,  and  gen- 
eral well-being  of  the  community  as  a  political  society  and  district ;  and 
invested  with  power  by  taxation  to  raise  the  revenues  necessary  for* those 
purposes.  The  idea  that  they  have  the  incidental  power  to  issue  an  un- 
limited amount  of  obligations,  of  such  a  character  as  to  be  irretrievably 
binding  on  the  people,  without  a  shadow  of  consideration  in  return,  is  the 
growth  of  a  modem  misconception  of  their  true  object  and  character.  If 
in  the  exercise  of  their  important  trusts  the  power  to  borrow  money  and 
to  issue  bonds  or  other  commercial  securities  is  needed,  the  legislature  can 
easily  confer  it  under  the  proper  limitations  and  restraints,  and  with 
proper  provisions  for  future  repayment.  Without  such  authority  it  can- 
not be  L^ally  exercised.  It  is  too  dangerous  a  power  to  be  exercised  by 
all  municipal  bodies  indiscriminately,  managed  as  they  are  by  persons 
whose  individual  responsibility  is  not  at  stake. 

Vouchers  lor  money  due,  certificates  of  indebtedness  for  services  ren- 
dered, or  for  property  furnished  for  the  uses  of  the  city,  orders  or  drafts 
drawn  by  one  city  officer  upon  another,  or  any  other  device  of  the  kind, 
used  for  liquidating  the  amounts  legitimately  due  to  public  creditors,  are 
of  course  necessary  instruments  for  carrying  on  the  machinery  of  mimici- 
pal  administration,  and  for  anticipating  the  ^llection  of  taxes.  But  to 
invest  such  documents  with  the  character  and  incidents  of  commercial 
paper,  so  as  to  render  them  in  the  hands  of  band  fide  holders  absolute 
obligations  to  pay,  however  irregularly  or  fraudulently  issued,  is  an  abuse 
of  tiieir  true  character  and  purpose.  It  has  the  effect  of  converting  a 
municipal  organization  into  a  trading  company,  and  puts  it  in  the  power 
of  corrupt  officials  to  involve  a  political  community  in  irretrievable  bank- 
ruptcy. No  such  power  ought  to  exist,  unless  conferred  by  legislative 
enactment,  either  express  or  clearly  implied. 

There  are  cases,  undoubtedly,  in  which  it  is  proper  and  desirable  that 
a  limited  poweiwof  this  kind  should  be  conferred,  as  where  some  extensive 
public  work  is  to  be  performed,  the  expense  of  which  is  beyond  the  im- 
mediate resources  of  reasonable  taxation,  and  capable  of  being  fairly  and 
justly  spread  over  an  extended  period  of  time.  Such  cases,  however,  be- 
long to  the  exercise  of  legislative  discretion,  and  are  to  be  governed  and 
r^ulated  thereby.  Where  the  power  is  clearly  given,  and  securities 
have  been  issued  in  conformity  therewith,  they  will  stand  on  the  same 
basis  and  be  entitled  to  the  same  privileges  as  public  securities  and  com- 
mercial paper  generally. 

But  where  the  power  has  not  been  given,  parties  must  take  municipal 
orders,  drafts,  certificates,  and  other  documents  of  the  sort,  at  their  peril. 
Custom  and  usage  may  have  so  far  assimilated  them  to  regular  commer- 
cial paper  as  to  make  them  negotiable,  that  is,  transferable  by  delivery 
or  indorsement.  This  quality  renders  them  more  convenient  for  the  pur- 
poses of  the  holder,  and  has,  undoubtedly,  led  to  the  idea  so  frequently. 
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but,  as  we  think,  eironeously,  entertained,  that  they  are  inyested  with 
that  other  characteristic  of  commercial  paper,  —  freedom  from  all  legal 
and  equitable  defences  in  the  hands  of  a  bond  fide  holder.  But  every 
holder  of  a  city  order  or  certificate  knows,  that  to  be  valid  and  genuine 
at  all,  it  must  have  been  issued  as  a  voucher  for  city  indebtedness.  It 
conld  not  be  lawfully  issued  for  any  other  purpose.  He  must  take  it, 
therefore,  subject  to  the  risk  that  it  has  been  lawfully  and  properly 
issued.  His  claim  to  be  a  bond  fide  holder  will  always  be  subject  to  this 
qualification.  The  face  of  the  paper  itself  is  notice  to  him  tiiat  its  valid- 
ity depends  upon  the  regularity  oi  its  issue.  The  officers  of  the  city  have 
no  audiority  to  issue  it  for  any  ill^al  or  improper  purpose,  and  their  acts 
cannot  create  an  estoppel  against  the  city  itself,  its  tax-payers,  or  people. 
Persons  receiving  it  from  them  know  whether  it  is  issued,  and  whetner 
they  receive  it,  for  a  proper  purpose  and  a  proper  consideration.  Of 
course  they  are  affected  by  the  absence  of  these  essential  ingredients ; 
and  all  subsequent  holders  take  cum  onere^  and  are  affected  by  the  same 
defect. 

We  consider  these  principles  to  be  so  sound  and  fundamental  as  to 
make  it  a  matter  of  some  surprise  that  a  different  view  should  have  been 
taken  by  some  jurists  of  eminent  ability.  The  cases  on  the  subject  are 
conflicting  and  irreconcilable.  It  could  not  serve  any  useful  purpose  to 
make  an  elaborate  review  of  them.  We  have  endeavored,  clearly  and 
explicitly,  though  briefly,  to  state  the  views  which  we  entertain,  and 
in  accordance  with  which  we  think  the  questions  in  this  case  must  be 
decided. 

Much  stress  has  been  laid  upon  the  decision  of  the  supreme  court  of 
Tennessee,  in  the  case  of  Adams  v.  The  Memphis  ^  Little  Mock  Railroad 
Company^  reported  in  2  Coldwell,  645.  The  mayor  and  common  council 
of  the  city  of  Memphis,  under  a  charter  similar  to  that  of  Nashville,  had 
mortgaged  certain  property  belonging  to  the  city,  called  the  navy  yard 
property,  which  had  been  given  to  it  by  the  United  States  for  the  use  and 
benefit  of  the  cilr,  to  secure  the  payment  of  $800,000  of  the  bonds  of  the 
Memphis  &  Little  Rock  Railroad  Company.  The  road  of  this  company 
extended  from  a  point  opposite  the  city  to  Little  Rock,  in  Arkansas,  and 
was  deemed  of  great  advantage  to  the  city  of  Memphis.  The  rents  and 
profits  of  this  property  were  also  appropriated  by  the  mortgage  to  the 
payment  of  the  interest  on  the  bonds  thus  secured,  and  to  the  raising  of  a 
sinking  fund  to  meet  the  principal  when  due ;  and  authority  was  given  to 
the  trustees  of  the  mortgage  to  enter  and  lease,  or  sell  in  case  of  default 
in  the  payment  of  interest  or  principal.  The  court  held  that  the  gen- 
eral power  contained  in  the  city  charter  to  sell,  lease,  and  dispose  of  the 
property  of  the  corporation  for  the  use  and  benefit  of  the  city,  authorized 
this  transaction ;  and  that  the  purpose  for  which  the  mortgage  was  given 
was  a  proper  corporation  purpose  within  the  meaning  of  the  chapter. 
Other  doctrines  were  propounded  in  the  opinion  of  the  court  in  reference 
to  the  implied  powei'S  of  municipal  corporations,  which  were  not  necessary 
to  the  decision  of  the  case,  and  need  not  be  adverted  to  here.  The  deci- 
sion itself  does  not,  in  our  apprehension,  necessarily  conflict  with  the 
riewB  which  we  have  stated  above.  We  proceed,  therefore,  to  the  conaid^ 
etation  of  the  particular  facts  of  this  case. 
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The  eighteen  checks  purchaaed  of  the  treamirer  of  the  board  of  edaca- 
lion  will  be  first  considered.  In  the  absence  ot  proof  to  the  contrary,  it 
ma^  be  presumed  that  they  were  properly  issaed  at  their  inception. 
Evidence  was  offered  by  the  defendants,  it  is  true,  tending  to  show  that 
they  had  not  been  issaed  in  accordance  with  the  laws  and  ordinances  of 
the  city.  But  the  view  which  we  have  taken  of  their  reissne  and  sale  by 
the  treasurer  of  the  board  of  education,  renders  it  unnecessary  to  consider 
that  aspect  of  the  case.  It  is  conceded  that  they  have  been  received  by 
the  collector  in  pajrment  of  taxes  due  to  the  city.  As  evidences  of  indebt- 
edness, where  this  was  done,  they  were  functui  officio.  They  were  paid 
and  satisfied.  They  ceased  to  have  any  validity.  They  could  not  be  re- 
issued without  the  authority  of  the  citv  counciL  Certunly  the  treasurer 
of  the  board  of  education  had  no  authority  thus  to  reissue  them  or  sell 
them.  Such  an  authority  would  render  him  comptroller  and  dispenser  of 
the  citv  credit.  If  he  had  authority  to  sell  them  for  one  price,  he  had 
authority  to  sell  them  for  another ;  and  there  is  no  limit  to  which  he 
would  thus  have  power  to  involve  the  city  in  debt.  Nor  can  the  pur- 
chaser waive  his  claim  to  recover  the  amount  of  the  checks,  and  demand  a 
reimbursement  of  the  money  which  he  actually  peid.  Considered  as  a 
money  transaction,  and  not  as  a  purchase  of  the  paper,  it  would  amount 
to  a  loan  and  borrowing  of  money  on  the  city  account.  And  where  can 
authority  be  found  for  the  treasurer  of  the  board  of  education  to  borrow 
money  on  account  of  the  city  ?  The  city  council  may,  no  doubt,  assume 
the  responsibility  of  the  transaction  and  make  proper  provision,  as  perhaps 
in  equity  ought  to  be  done,  for  the  repayment  of  the  money  so  advanced. 
But  the  transaction  had  not  the  support  of  legal  authority,  and  henoe  the 
money  cannot  be  recovered  in  this  action. 

The  remaining  check  for  one  thousand  dollars,  purchased  from  Sax, 
was  pledged  or  hjrpothecated,  with  fifteen  afhevB  of  like  amount,  to  Sax 
as  collateral  security  for  a  loan  of  twelve  thousand  dollars,  payable  in  four 
months.  This  loan  was  secured  by  a  note  given  at  the  same  time,  which 
recited  the  pledge  or  hypothecation  of  the  sixteen  checks,  and  gave  Sax 
power  to  sell  them  if  the  note  was  not  paid  at  maturity.  Sax,  instead  of 
waiting  to  see  if  the  note  would  be  paid,  sold  the  checks  thus  pledged,  or 
at  least  the  one  in  question,  within  a  week  after  the  loan  was  effected. 
This,  of  course,*  was  not  only  an  unauthorized,  it  was  a  dishonest,  transac- 
tion, and  could  give  no  title  to  the  purdiaser  as  against  the  citv.  In  the 
first  place  the  finance  committee,  or  its  chairman,  had  no  legal  authority 
thus  to  pledge  the  evidences  of  city  indebtedness  and  give  to  the  pledgee 
the  power  of  selling  the  same  for  any  price  he  could  get.  In  this  way  an 
untold  amount  of  debt  could  be  piled  up  against  the  city  without  imy 
adequate  consideration  received  therefor,  and  all  the  evil  consequences  bc^- 
fore  adverted  to  would  be  liable  to  follow  ihe  exercise  of  such  a  power. 
This  very  instance  forciblv  illustrates  the  mischievous  results  that  would 
follow  from  inferring  an  mcidental  power  in  a  municipal  corporation  to 
issue  commercial  securities.  The  check  in  question  has  the  same  form 
and  appearance  as  all  the  other  checks  wbidi  the  city  officers  are  in  the 
habit  of  issuing  for  ordinary  city  indebtedness.  It  must  be  subject  to  the 
same  general  rule  of  being  vabd,  or  otherwise  according  as  it  was  prop- 
erly or  improperly,  lawfuuy  or  unlawfully,  issued*    And  the  subsequent 
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holder,  whether  purchaser  or  otherwiaey  takes  it  with  all  the  original  de- 
fects of  title. 

The  judgment  most  be  reversed,  and  a  venire  de  novo  awarded. 

In  this  opinion  Justices  Miller,  Davis,  and  Field  concurred. 

Mr.  Justice  Hunt.  I  concur  in  the  judgment  of  this  court  reversing 
the  judgment  at  the  circuit  and  remaning  the  case  for  further  proceed- 
ings. I  do  not,  however,  concur  in  some  of  the  grounds  upon  which  the 
reversal  is  placed  in  the  opinion  delivered  by  Au*.  Justice  Bradley,  and, 
as  my  concurrence  is  necessary  to  the  rendering  of  the  judgment,  there  is 
a  manifest  propriety  in  an  expression  of  the  grounds  of  my  concurrence. 
This  I  proceed  to  make  in  the  briefest  manner. 

I  am  of  the  opinion  that  the  judge  erred  in  charging  and  deciding  that 
if  the  checks  *'  are,  upon  their  face,  overdue  at  the  time  of  such  sale  (that 
is,  their  reissue  and  sale),  they  will  be  in  law  payable  on  demand,  and 
are  not  to  be  deemed  dishonored  so  as  to  let  in  defences  between  the  com- 
pany and  a  subsequent  holder  of  the  paper  until  after  the  lapse  of  a  rea- 
sonable time,  after  their  reissue,  for  the  making  of  such  demand."  All  of 
the  checks  in  question  had  been  presented  for  payment.  Payment  was 
not  made,  but  die  time  of  presentation  was  noted  in  each  instance,  and  in- 
terest was  allowed  upon  the  check  from  that  date. 

The  purchase  of  these  checks  was  made  by  the  plaintiff,  as  to  a  portion 
of  them,  on  the  28th  of  January,  1868,  and  the  residue  on  the  9th  of 
February  of  the  same  year.  The  presentation  and  neglect  to  pay  had 
been  made  in  some  instances  nearly  four  months  before  such  purchase. 
Thus,  the  check  payable  to  Mhl  Cheatham  or  bearer  for  $750,  and  dated 
October  22, 1868,  was  presented  for  payment  October  2dth,  and  the  time 
of  such  presentation  was  noted  upon  the  check  by  the  city  treasurer,  and 
it  bore  interest  from  that  date.  A  check  requires  no  presentment  for  ac- 
ceptance as  distinguished  from  presentment  for  payment.  If  once  pre- 
aented  and  payment  refused,  it  is  dishonored.     Chitty  on  BiUs,  272,  m. 

To  constitute  a  bond  fide  holder  of  a  note  or  checK,  it  is  necessary :  1. 
That  it  should  have  been  received  before  maturity ;  2.  That  a  valuable 
(XMisideration  should  have  been  paid  for  it ;  and  3.  That  it  should  have 
been  taken  without  knowledge  of  the  defences  sought  to  be  made. 

Whatever  defences  could  properly  be  made  to  these  checks  in  the  hands 
of  the  original  holder  coula  be  made  while  they  were  ii^  the  plaintiff's 
hands.  He  was  not  a  bond  fide  holder.  Evidence  to  show  fraud  or  cor- 
mption,  or  want  of  authority  in  their  issue,  should  have  been  received  at 
the  circuit ;  and  in  excluding  the  offers  made  on  that  subject,  and  in  the 
charge  in  reference  to  the  evidence  given,  I  think  there  was  error.  Thus, 
the  Sax  check,  it  was  alleged,  had  been  issued  without  authority,  hypoth- 
ecated to  secure  a  note  of  the  city  made  without  authority,  and  sold  in 
violation  of  the  terms  of  the  hypothecation.  It  was  open  to  this  defence 
in  the  hands  of  the  plaintiff. 

In  the  case  of  another  check  it  was  offered  to  be  proved  that  it  was 
ifisned  without  authority  and  upon  a  corrupt  contract,  but  the  evidence 
was  excluded. 

The  court  in  another  place  charged  the  jury  as  follows  :  ^^  If  it  is  the 
paage,  as  sworn  to  by  the  witness  Jamieson,  to  reissue  the  securities  by  sale 
m  me  market,  they  will,  when  so  sold,  be  obligatory  upon  the  corporation*" 
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I  cannot  think  that  it  ib  lawful  for  a  municipal  corporation  to  issue  its 
checks,  pay  them,  reissue  them,  and  repeat  this  operation  as  often  as  its 
convenience  requires.  This  comes  too  near  the  character  of  a  bank  of 
issue  and  deposit. 

In  the  particulars  following,  my  views  are  different  from  those  expressed 
in  the  opinion  of  Justice  Bradley. 

I  hold  it  to  be  well  established  by  the  authorities  that  a  municipal  cor- 
poration may  borrow  money  for  the  legitimate  use  of  the  corporation,  and 
that  it  may  i^ue  its  notes  for  the  same,  unless  expressly  prohibited  by  its 
charter  or  by  statute  from  so  doing.  The  proposition  that  it  cannot  bor- 
row money,  unless  by  its  charter  expressly  authorized  to  do  so,  is,  in  my 
opinion,  unsustained  by  sound  authority.  21  How.  424.  And  see  1 
Dillon  on  Mun.  Corp.  §§  82,  83,  and  notes,  where  the  authorities  are  col- 
lected both  from  the  state  courts  and  from  this  court. 

That  the  securities  thus  issued  by  municipal  corporations  are  subject  to 
the  rules  of  commercial  law  when  held  by  a  bond  fide  holder  has  been  re- 
peatedly held  by  this  court  Every  recent  volume  of  its  reports  contains 
authorities  to  this  effect. 

The  authorities  of  the  State  of  Tennessee  sustain  these  general  views. 
Adams  v.  The  Memphis  ^  Little  Rock  Railroad  Co.  2  Cold.  645. 

Checks  of  the  city  were  issued  for  the  payment  of  particular  debts,  and 
when  paid  should,  no  doubt,  under  ordinary  circumstances,  have  been  can- 
celled. A  reissue  of  a  paid  check  is  an  extraordinary  proceeding.  If 
done  by  an  officer  without  the  authority  of  the  common  council,  it  is  a 
gross  violation  of  duty.  If  with  that  authority,  it  is  a  loose  practice,  liable 
to  abuse.  Whether  such  reissue  would  be  an  act  of  positive  illegality, 
ultra  vires  merely,  or  a  bad  practice  simply,  it  is  not  necessary  to  decide. 
In  neither  case  can  the  city  repudiate  ^e  transaction.  It  is  upon  this 
point  chiefly  that  I  desire  to  express  my  dissent  from  the  opinion  just  de- 
livered. 

As  to  all  the  checks  in  question,  the  record  shows  that  they  were  paid 
over  by  the  collector  of  city  taxes  to  the  treasurer  of  the  board  of  educa- 
tion, that  they  were  by  him  sold  to  Mr.  McCrery  at  eighty  cents  on  the 
dollar,  and  that  the  proceeds  of  such  sales  were  applied  to  the  uses  of  the 
city  by  an  immediate  payment  of  the  wages  due  to  the  teachers  in  the 
public  schools  of  the  city.  The  city  received  this  money  upon  the  reissue 
of  its  checks.  So  far  as  Mr.  McCrery  is  concerned,  or  the  plaintiff  who 
succeeds  to  his  rights,  the  city  now  has  the  money  in  its  treasury. 

It  is  a  general  rule,  applicable  to  all  persons  and  corporations,  and  is  a 
dictate  of  plain  honesty,  that  whoever,  knowing  the  facts  of  the  case,  re- 
tains and  uses  money  received  by  an  agent  for  his  account,  cannot  repudi- 
ate the  contract  on  which  it  is  received.  24  How.  800 ;  Ib.  548 ;  Sedgw. 
on  Const.  L,  90. 

Putting  this  transaction  most  strongly  against  the  plaintiff,  by  assum- 
ing that  this  reissue  was  not  ultra  vires  merely,  but  was  positively  pro- 
hibited by  law,  the  city  is  still  responsible  to  the  holder  of  the  checks  for 
money  it  has  received  and  still  retains. 

Conceding  the  illegal  contract  to  be  void,  as  forbidden  by  the  legisla- 
ture, it  is  to  be  remembered  that  the  prohibition  is  upon  the  city  only, 
and  not  upon  the  person  dealing  with  it.    The  illegality  is  on  the  part  of 
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ihe  city,  and  not  of  the  person  receiTing  the  checks.  The  contract  may 
well  be  void  as  to  the  city,  and  its  officers  punishable  for  the  offence  of 
making  it,  and  yet  it  may  stand  in  favor  of  innocent  persons  not  within 
the  prohibition.  Such  was  the  decision  in  Tnicy  v.  Talmage^  14  N,  Y. 
162 ;  in  Ourti%  t.  LeavUt,  15  lb.  9 ;  and  in  2%e  Oneida  Bank  r.  The  On- 
tario Bank^  21  lb.  490.  The  httter  case  is  briefly  this :  The  general 
banking  law  of  New  York  prohibited  the  issuance  by  a  bank  of  a  certifi- 
cate of  deposit  payable  on  time.  The  cashier  of  the  Ontario  Bank  re- 
oeived  15,000  in  cash  from  one  Perry,  and  delivered  to  him  a  certificate 
of  deposit,  poet-dated  about  four  weeks,  for  the  purpose  of  raising  funds 
for  the  bank.  This  draft  Perry  transferred  to  the  Oneida  Bank,  which 
brought  suit  upon  it.  It  was  held,  assuming  this  draft  to  be  void,  that 
the  party  mAlring  the  contract  could  reject  the  security  and  recover  the 
money  or  value  which  he  advanced  on  receiving  it.  It  was  held  further, 
that  the  right  of  action  to  recover  this  money  passed  to  the  Oneida  Bank 
apon  the  transfer  of  the  certificate  to  them.  The  plaintiff  received  the 
money  advanced  to  the  bank  upon  the  illegal  certificate.  Both  of  these 
principles  were  held  with  equal  distinctness  m  T^raey  v.  Talmage^  supra. 

They  seem  to  me  to  be  decisive  of  the  right  of  the  plaintiff  to  recover 
upon  the  ehecka,  regarding  them  in  their  most  unfavorable  aspect,  the 
amount  of  money  advanced  to  and  yet  held  bv  the  city. 

For  the  reasons  thus  presented,  I  concur  m  the  reversal  of  the  judg- 
ment. 

Mr.  Justice  GiiiFFOBD  dissenting.  I  dissent  from  the  opinion  and 
judgment  in  this  cause,  chiefly  upon  two  grounds :  1.  Because  1  think  the 
opinion  restricts  quite  too  much  the  powers  of  municipal  corporations ; 
and  2.  Because  the  doctrines  of  the  opinion,  as  applied  to  negotiable 
secQiities  of  a  oommerdal  character,  are  repugnant  to  the  well  settled 
roles  of  law  established  by  tiie  repeated  decisions  of  this  court. 

Diflsenting,  Mr.  Justice  SwATME  and  Mr.  Justice  Strong. 


HiBBAS  COBPirS.  —  CBETIORARI.  —  JTTRISDICIION  OF  U.  S.  SXJPBBMB 
COUBT.  —  TWICE  IN  JEOPARDY  EXPOUNDED.  —  MODIFIOATION  01* 
SENTENCE  AT  THE  TEBM  WHEN  PEONOXTNCED. 

m  RE  LANGE. 

%  PKpmmB  court  of  ike   United  States  has  aiuihonty  to  iseue  a  writ  of  habeas 
corpus,  laeeampamed  by  a  writ  of  certiorari,  to  bring  before  it  the  proceedings  of 
a  eirctut  court  for  the  purpose  of  ascertaining  whether  such  court  has  exceeded 
iU  powers* 

And  in  a  criminal  case  it  mag  release  the  prisoner. 

There  can  he  no  doubt  about  the  general  power  of  a  court  over  its  own  decrees,  judg^ 
ifuntt,  and  orders  during  the  existence  of  the  term  at  which  they  are  first  made  ; 
Inii  this  power  must  be  exercised  within  common  law  restrictions  and  constitU" 
tional  provisions  that  sustain  personal  rights. 

A  ttatHte  provided  for  fine  or  imprisonment  under  which  the  accused  was  sentenced 
to  pag  a  fine  and  be  imprisoned  and  the  fine  was  paid.  At  the  term  during 
whitk  ike  w&mtenee  was  pronounced  the  court  sought  to  modify  the  sentence  hg 
Vol.  L  17 
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changing  it  to  imprisonment  alone*  HeU  that  there  wd$  error;  thai  one  of  ike 
oUernaHve  penalttee  of  the  law  having  ieen  eaHefiedy  the  power  of  the  cowrt  wot 
at  an  end* 

The  facts  appear  in  the  opinion. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  ooort. 

An  application  to  this  court  was  made  at  a  former  day  for  a  writ  of  hor 
hea%  corpus^  on  the  all^ation  that  the  petitioner  was  unlawfully  impris- 
oned under  an  order  of  the  circuit  court  of  the  United  States  for  the 
Southern  District  of  New  York.  On  consideration  of  the  petition,  the 
court  was  of  opinion  that  the  facts  therein  recited  very  fairly  raised  the 
question  whether  the  circuit  court,  in  the  sentence  which  it  had  pronounced, 
and  under  which  the  prisoner  was  held,  had  not  exceeded  its  powers.  It, 
therefore,  directed  the  writ  to  issue,  accompanied  also  by  a  writ  of  cer- 
tiorari^ to  bring  before  this  court  ^e  proceedings  in  the  circuit  court 
under  which  the  petitioner  was  restrained  of  his  liberty.  The  authority 
of  this  court  in  such  case,  under  the  Constitution  of  the  United  States,  and 
the  fourteenth  section  of  the  judiciary  act  of  1789,  to  issue  this  writ,  and 
to  examine  the  proceedings  in  the  inferior  court;  so  far  as  may  be  neces- 
sary to  ascertain  whether  the  court  has  exceeded  its  authority,  is  no 
longer  open  to  question.  The  cases  cited  at  the  end  of  this  paragraph  wiU, 
when  examined,  establish  this  proposition  as  far  as  judicial  dedsion  can 
establish  it.  U.  S.  v.  HamiUan^  8  Dallas,  17  ;  Burford**  ease,  3 
Cranch,  448 ;  JEr  parte  Bollman^  4  Cranch,  75 ;  Ex  parte  Waikine,  3 
Peters,  198 ;  same  case,  7  Peters,  568 ;  Ex  parte  Metzger,  5  How.  176; 
Ex  parte  Kaine,  14  How.  108 ;  Ex  parte  WeUe,  18  How.  307 ;  Ex 
parU  Milligan,  4  Wall.  2 ;  Ex  parte  McOardle,  6  Wallace,  318 ;  S.C.I 
Wallace,  506 ;  Ex  parte  Yerger,  8  Wall.  85. 

Disclaiming  any  assertion  of  a  general  power  of  reyiew  aver  the  judg- 
ments of  the  inferior  courts  in  criminal  cases,  by  the  use  of  the  writ  of 
hcAeas  corpue,  or  otherwise,  we  proceed  to  examine  the  record  of  the  case 
in  the  circuit  court,  and  the  return  of  the  marshal,  in  whose  custody  the 
prisoner  is  found,  to  ascertain  whether  they  show  that  the  court  below 
had  any  power  to  render  the  judgment  by  which  the  prisoner  is  held. 

It  appears  from  these  that  the  petitioner  was  indicted  under  an  act  of 
Congress,  passed  8th  June,  1872  (17  U.  S.  Stat,  at  Large,  p.  320,  §  290), 
for  stealing,  purloining,  embezzling,  and  appropriating  to  his  own  use  ceiv 
tain  mail  bags,  belonging  to  the  post  office  department.  Upon  the  trial, 
on  the  22d  day  of  October,  1878,  the  jury  found  him  guilty  of  appropri- 
ating to  his  own  use  mail  bags,  the  value  of  which  was  less  than  twenty- 
five  dollars ;  the  punishment  for  which,  as  provided  in  said  statute,  \b  im- 
Srisonment  for  not  more  than  one  year,  or  a  fine  of  not  less  than  ten 
ollars,  nor  more  than  two  hundred  dollars.  On  the  8d  day  of  Novem- 
ber, 1873,  the  judge  presiding  sentenced  the  petitioner  under  said  convic- 
tion to  one  year's  imprisonment,  and  to  pay  two  hundred  dollars  fine. 
The  petitioner  was,  on  said  day,  committed  to  jail  in  execution  of  the 
sentence,  and  on  the  following  day  the  fine  was  paid  to  the  clerk  of  the 
court,  who,  in  turn,  and  on  the  7th  day  of  November,  1878,  paid  the  same 
into  tiie  treasury  of  the  United  States. 

On  the  8th  d!ay  of  the  same  month  the  prisoner  was  brought  before  the 
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court  on  a  writ  of  habeas  corpus^  the  same  judge  presiding,  and  an  order 
was  entered  vacating  the  former  judgment,  and  the  prisoner  was  again 
sentenoed  to  one  year's  imprisonment  from  that  date ;  and  the  return  of 
the  marshal  to  the  writ  of  habeas  corpus  shows  that  it  is  under  this  latter 
judgment  that  he  holds  the  prisoner.  It  is  conceded  that  all  this  was 
dnhng  the  same  term  at  which  his  trial  took  place  before  the  jury.  A 
second  writ  of  hqheas  corpus^  issued  by  the  circuit  judge,  was  returned 
into  the  circuit  court,  when  the  two  district  judges  sat  with  him  on  i&e 
hearing,  and  the  writ  was  discharged,  and  the  petitioner  remanded  to  the 
eustody  of  the  marshal. 

The  first  inquiry  which  presents  itself  is  as  to  the  nature  and  extent  of 
the  power  of  the  circuit  court  oyer  its  own  judgments  in  reversing,  va- 
cating, or  modifying  them. 

We  are  furnished  by  counsel  with  a  very  f uU  review  of  the  cases  in  the 
English  and  American  courts  on  the  question  of  the  power  of  courts  over 
their  judgments  once  rendered  in  criminal  cases.  Many  of  these  decisions 
in  the  English  courts  are  on  writs  of  error,  and  have  but  little  bearing  on 
the  question  before  us.  Others,  which  seem  to  present  cases  of  judg- 
ments  vacated  or  modified  during  the  term  at  which  they  were  rendered, 
are  based  upon  the  doctrines  of  the  English  courts,  that  there  is  no  judg- 
ment or  decree  until  the  decree  in  chancery  is  enrolled  or  the  judgment 
has  been  signed  by  the  judge  of  the  court  of  law  and.  become  technically 
a  part  of  the  judgment  roll.     Archbold  Or.  Plead.  176. 

These  decisions,  some  of  which  go  to  the  extent  of  denying  all  ri^ht  to 
amend  or  change  the  judgment  after  it  becomes  a  part  of  the  roll,  are 
inapplicable  to  our  system,  where  a  judgment  roll,  strictly  speaking,  is  no 
part,  or,  at  least,  not  a  necessary  part,  of  our  system  of  judicial  proceed- 
ings. In  most,  if  not  all  our  courts,  a  minute  book,  or  a  record  of  the 
proceedings  of  the  court,  is  kept,  and  is  the  appropriate  repository  of  all 
the  orders  and  judgments  of  the  court ;  and  tms  book  with  all  its  entries 
is,  M  a  general  ndey  under  the  complete  control  of  the  court  during  the 
term  to  which  such  entries  relate. 

The  general  power  of  the  court  over  its  own  judgments,  orders,  and 
dectees,  in  both  civil  and  criminal  cases,  during  the  existence  of  the  term 
at  which  they  are  first  made,  is  undeniable.  And  this  is  the  extent  of 
the  proposition  intended  to  be  decided  in  the  case  of  Bassett  v.  United 
States^  9  Wallace,  88.  That  was  a  case  like  this,  in  which,  in  a  prosecu- 
tion for  misdemeanor,  the  .prisoner  had  been  sentenced  to  imprisonment. 
But  it  was  by  a  judgment  rendered  on  confession.  He  was  afterwards, 
during  the  same  term,  brought  into  court  and  the  judgment  vacated,  his 
plea  of  eoilty  withdrawn,  and  leave  given  to  plead  anew ;  and  then  he 
gave  bail  and  his  case  was  continued.  It  was  in  an  action  on  the  bail 
bond  which  he  had  forfeited  that  the  sureties  raised  the  question  of  the 
right  of  the  court  to  vacate  the  former  judgment. 

In  general  terms,  without  much  consideration,  for  no  counsel  appeared 
for  the  sureties,  this  court  sustained  the  right.  If  it  was  intended  in  that 
case  to  raise  the  question  of  the  right  of  the  court  to  inflict  a  new  and 
larger  pumahment  on  the  prisoner,  without  reference  to  the  time  of  his 
imprisonment  on  the  one  set  aside,  that  point  was  not  presented  so  as  to 
receive  the  attentioii  of  the  court,  and  certainly  was  not  considered  or 
decided. 
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It  would  seem  that  there  most,  in  the  nature  of  tiie  power  thus  ezer- 
oised  by  the  court,  be  in  criminal  cases  some  limit  to  it. 

The  judgment  of  the  courts  in  this  class  of  cases  extends  to  life,  liberty, 
and  property.  The  terms  of  many  of  them  extend  through  considerable 
periods  of  time,  often  many  months,  widi  adjournments  and  vacations  in 
the  same  term,  at  the  discretion  of  the  judge.  A  criminal  may  be  aen- 
tenoed  to  a  disgraceful  punishment,  as  whipping,  or,  as  in  the  old  English 
law,  to  have  his  ears  cut  off,  or  to  be  branded  in  the  hand  or  forehead. 

The  judgment  of  the  court  to  this  e£Eect  being  r^idered  and  carried  into 
execution  before  the  expiration  of  the  term,  can  the  judge  vacate  that  sen- 
tence and  substitute  fine  or  imprisonment,  uid  cause  tiie  lattn*  sentence 
also  to  be  executed  ?  Or  if  the  judgment  of  the  court  is  that  the  convict 
be  imprisoned  for  four  months,  and  he  enters  immediately  upon  the  period 
of  punishment,  can  the  court,  after  it  has  been  fully  completed,  because  it 
«  Btm  in  BeBaion  of  the  same  term,  vacate  that  jadgment  «nd  render  an- 
ether,  for  three  or  six  months'  imprisonment,  or  for  a  fine  ?  Not  only  the 
gross  injustice  of  such  a  prooeeding,  but  the  inexpediency  ^f  placing  such 
a  power  in  the  hands  of  any  tribunal,  is  manifest. 

If  there  is  anything  settled  in  the  jurisprudence  of  England  and  Amer- 
ica, it  is  that  no  man  can  be  twice  lawfully  punished  for  tiie  same  offence. 
And  though  there  have  been  nice  questions  in  the  application  of  this  role 
to  cases  in  which  tjie  act  charged  was  sudi  as  to  come  witiiin  the  defini- 
tion of  more  than  one  statutory  c^ence,  or  to  bring  the  party  within  the 
jurisdiction  of  more  than  one  court,  there  has  never  been  any  doubt  of  its 
entire  and  complete  protection  of  the  party  when  a  seccmd  punish m«it  is 
proposed  in  the  same  court,  on  the  same  racts,  for  the  same  statutory  of- 
fence. 

The  principle  finds  expression  in  more  than  one  form  in  the  maxims  of 
the  common  law.  In  civd  cases  the  doctrine  is  expressed  by  die  maxim 
that  no  man  shall  be  twice  v^ced  for  one  and'the  same  cause.  Nemo  debet 
bis  vexari  pro  una  et  eadem  causa.  It  is  npon  the  foundation  of  this 
maxim  that  the  plea  of  a  former  judgment  for  the  same  matter,  whether 
it  be  in  favor  of  the  defendant  or  against  him,  is  a  good  bar  to  an  action. 

In  the  criminal  law  the  same  principle,  more  directly  applicable  to  the 
case  before  us,  is  expressed  in  Latin,  ^^  Nemo  bis  punitur  pro  eodem  de- 
licto "  (2  Hawkins's  Pleas  of  the  Crown,  377)  ;  or,  as  Ookebas  it, «  Nemo 
debet  bis puniri  pro  uno  delicto.^*  4  Coke  R.  43,  a;  11  lb.  93,  b.  No 
one  can  be  twice  punished  for  the  same  crime  or  misdemeaaor,  is  the 
translation  of  the  maxim  by  Sergeant  Hawkins. 

Blackstone  in  his  Commentaries  cites  the  same  maxim  as  the  reason 
why,  if  a  person  has  been  found  guilty  of  manslaughter  oo.  an  indictment^ 
and  has  had  benefit  of  clergy,  and  suffered  the  judgment  of  the  Zatr,  he 
cannot  afterwards  be  appealed.    4  Blackstone,  315,  Sharswood's  edition. 

Of  course,  if  there  had  been  no  punishment  the  appeal  would  lie,  and 
the  party  would  be  subject  to  the  (hmger  of  anotiier  form  of  trial.  But 
by  reason  of  this  universal  principle,  that  no  person  shall  be  twice  pun- 
ished for  the  same  offence,  that  ancient  right  of  appeal  was  gone  when  the 
punishment  had  once  been  suffered.  The  protection  against  the  action  of 
Hie  same  court  in  inflicting  punishment  twice  must  surely  be  as  neoeasary, 
and  as  clearly  within  the  maxim,  as  protection  from  chances  or  dangw  ol 
a  second  punishment  on  a  second  trial. 
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Hie  oommoQ  law  not  ooHj  prohibited  a  aecopd  panishiiieiit  for  the  Bi^aft? 
offence,  bat  it  went  further  and  forbade  a  second  trml  for  the  aame  o&esxei^ 
whether  the  aocused  had  suffered  ponishment  or  not,  and  whether  in  die 
fonaer  trial  he  had  been  acquitted  or  convicted. 

Hence  to  every  indictment  or  information  chargiog  a  party  with  a 
known  and  defined  crime  or  misdemeanor,  whether  at  the  common  law  or 
by  statute,  a  plea  of  autrefoi9  (xequit  or  autrefoU  wnvict  is  a  good  do- 
fence. 

In  the  case  of  Gretishauf  v.  The  State  of  Tenneuee^  Martin  ft  Terser, 
122i  it  was  held  by  the  supreme  court  of  tiiat  State  that  the  common  Law 
principle  went  still  further,  namely,  that  an  indictment,  conviction,  and 
paniihrnent  in  a  case  of  felony  not  capital,  was  a  bar  to  a  prosecution  for 
all  other  felonies  not  capital,  committed  before  such*  conviction,  judgment, 
and  execution. 

If  in  dvil  cases,  says  Drake,  J.,  in  State  v.  Cooper^  1  Green,  861,  the 
law  abhors  a  multiplicity  of  suits,  it  is  yet  more  watchful  in  criminal  cases 
that  the  crown  shaU  not  oppress  the  subject,  or  the  government  the  citiien* 
by  unreasonable  prosecutions. 

These  salutary  principles  of  the  common  law  have,  to  some  extent,  been 
embodied  in  the  constitutions  of  the  several  States  and  of  the  United 
States.  By  article  VII.  of  the  amendments  to  the  latter  instrument  it  19 
declared  that  no  fact  once  tried  by  a  jury  shall  be  otherwise  reexamined 
m  any  court  of  the  United  States  than  according  to  the  rules  of  the  com- 
mon Law ;  and  by  article  V.,  that  no  person  shiul  for  the  same  offence  be 
twice  put  in  jeopardy  of  life  or  limb, ....  nor  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of  law. 

ft  is  not  necessary  in  this  case  to  insist  that  other  cases  besides  those 
inTolyiqg  life  or  limb  are  pontively  covered  by  the  language  of  this  amend- 
ment ;  or  that  when  a  party  has  had  a  fair  trial  before  a  competent  court 
and  jnry,  and  has  been  convicted,  that  any  excess  of  punishment  deprives 
him  of  Uberty  or  property  without  due  course  of  law.  On  the  other  hand, 
it  would  seem  to  be  equally  difficult  to  maintain,  after  what  we  have  said 
of  the  inflexible  rules  of  the  common  law  against  a  person  beiuff  twice 
punished  for  the  same  offence,  that  such  second  punishment  as  is  pro- 
nounced in  thin  case  is  not  a  violation  of  thai  provision  of  the  Constitu- 
tion. 

It  is  very  clearly  the  9pirit  of  the  instrument  to  prevent  a  second  pun* 
idunent  under  jncbcial  proceedings  for  the  same  crime,  so  far  as  the  com- 
mon law  gave  that  protection. 

In  the  case  of  Tke  Commanwealth  v.  Olds,  6  Littell  (Ky.)  R.  137,  one 
of  the  best  common  law  judges  that  ever  sat  on  the  bench  of  the  court  of 
appeals  of  Kentucky  remarked,  *^  That  every  person  acquainted  with  the 
history  of  governments  must  biow  that  state  trials  have  been  employed 

as  a  formidable  engine  in  the  hands  of  a  dominant  administration 

To  prevent  this  mischief,  the  ancient  common  law,  as  well  as  Magna 
Charta  itself,  provided  that  one  acquittal  or  conviction  should  satisfy  the 
law;  or,  in  other  wofds,  that  the  aocused  should  always  have  the  right 
secnred  to  him  of  availing  himself  of  the  pleas  of  autrefaU  acquit  and 
c^ref  01$  eannict.  To  per^toate  this  wise  rule,  so  &vorable  and  necessary 
to  Ae  liberty  of  the  dtis&eii  in  a  government  like  ours,  so  frequently  su^ 
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ject  to  changes  in  popular  feeling  and  sentiment,  was  the  design  of  intro- 
ducing into  our  Constitution  the  clause  in  question/* 

In  the  case  of  State  y«  Cooper^  in  the  supreme  court  of  New  Jersey,  1 
Green,  861,  the  prisoner  had  oeen  indicted,  tried,  and  convicted  for  arson. 
While  still  in  custody  under  this  proceeding,  he  was  arraigned  on  an  in- 
dictment for  the  murder  of  two  persons  who  were  in  the  house  when  it 
was  burned.  To  this  he  pleaded  the  former  conviction  in  bar,  and  the 
supreme  court  held  it  a  good  plea.  It  is  to  be  observed,  that  the  punidi- 
ment  for  arson  could  not  technically  extend  either  to  life  or  limb ;  oat  the 
supreme  court  founded  its  argument  on  the  provision  of  the  constitution  of 
New  Jersey,  which  embodies  the  precise  language  of  the  federal  Consti- 
tution. After  referring  to  the  common  law  maxim,  the  court  says :  ^^  The 
constitution  of  New  Jersey  declares  this  important  principle  in  this  form : 
*  Nor  shall  any  person  be  subject  for  the  same  offence  to  be  twice  put  in 
jeopardy  of  life  or  limb.'  Our  courts  of  justice  would.have  recognized 
ana  acted  upon  it  as  one  of  the  most  valuable  principles  of  the  common 
law  without  any  constitutional  provision.  But  the  framers  of  our  wnirti- 
tution  have  thought  it  worthy  of  especial  notice.  And  all  who  are  conver- 
sant with  courts  of  justice  must  be  satisfied  that  this  great  principle  forms 

one  of  the  strong  bulwarks  of  liberty Upon  this  principle  are 

founded  the  pleas  of  autrefois  acquit  and  autrefois  convict" 

And  Hawkins,  in  his  Pleas  oi  the  Crown,  says  that  both  the  pleas  of 
autrefois  acquit  and  autrefois  convict  are  grounded  on  the  maxim  that  a 
man  shall  ....  not  be  brought  into  danger  of  his  life  for  one  and  the 
same  offence  more  than  once.     2  Hawkins  P,  Cr.  515-^26. 

In  Moore  v.  The  People  of  Illinois^  14  Howard,  18,  the  defendant  was 
fined  four  hundred  dollars  under  the  criminal  code  of  that  State  for  har- 
boring and  secreting  a  neero  slave.  The  case  came  to  this  court  under 
the  25th  section  of  me  judiciary  act,  on  the  ground  that  the  right  to  legis- 
late on  that  subject  was  exclusively  in  Congress.  The  court  did  not  oon- 
cur  in  that  view  of  the  question.  But  it  was  also  urged  that  the  partj 
might  be  subjected  twice  to  punishment  for  the  same  offence,  if  liable  to 
be  prosecuted  under  statutes  of  both  state  and  national  l^^latures.  In 
regard  to  this.  Judge  McLean  said,  in  a  dissenting  opinion,  that  *'  the  ex- 
ercise of  such  a  power  by  Ae  states  would,  in  effect,  be  a  violation  of  the 
Constitution  of  the  United  states  and  of  the  respective  states.  They  all 
provide  against  a  second  punishment  for  the  same  act."  ^  It  is  contrary," 
said  he,  *^  to  the  nature  and  genius  of  our  government  to  permit  an  indi- 
vidual to  be  twice  punished  for  the  same  act." 

Mr.  Bishop,  in  the  latest  edition  of  his  work  on  Criminal  Law,  speak- 
ing of  this  constitutional  provision,  says  the  construction  of  these  words 
is,  that  properly  the  rule  extends  to  treason  and  all  felonies,  not  to  misde- 
meanors. Yet  practically  and  wisely  the  courts  have  applied  it  to  misde- 
meanors ;  and  that  in  view  of  the  liberal  construction  of  statutes  and 
constitutions  in  favor  of  persons  charged  with  crime,  he  cannot  well  see 
how  courts  can  refuse  to  applv  this  constitutional  guaranty  in  cases  of 
misdemeanor.     1  Bishop  on  Criminal  Law,  §§  990,  991,  5th  edition. 

Chitty  also  drops' the  words  ^*  life  and  limb,"  in  speaking  of  the  pleas  of 
autrefois  acquit  and  autrefois  convict^  and  declares  that  they  both  depend 
on  the  principle  that  no  man  shall  more  than  once  be  placed  in  peril  of 
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legal  penalties  npon  the  same  aociuation.  1  Chitty's  Criminal  Law,  452- 
462, 

If  we  reflect,  that  at  the  time  this  maxim  came  into  existence,  aLmoet 
every  offence  was  punished  with  death  or  other  punishment  touching  the 
person,  and  that  these  pleas  are  now  held  valid  in  felonies,  minor  cnmes, 
and  misdemeanors  aUke,  and  on  the  difficulty  of  deciding  when  a  statute 
under  modem  systems  does  or  does  not  describe  a  felony  when  it  defines 
and  pnmshes  an  offence,  we  shall  see  ample  reason  for  holding  that  the 
principle  intended  to  be  asserted  by  the  constitutional  proyision  must  be 
applied  to  all  cases  where  a  second  punishment  is  attempted  to  be  inflicted 
for  the  same  offence  by  a  judicial  sentence. 

For  of  what  avail  is  the  constitutional  protection  against  more  than  one 
trial  if  there  can  be  any  number  of  sentences  pronounced  on  the  same 
verdict  ?  Why  is  it  that,  having  once  been  tried  and  found  guilty,  he  can 
never  he  tried  again  for  tnat  offence  ?  Manifestly  it  is  not  the  danger 
or  jeopardy  of  being  a  second  time  found  ffuilty.  It  is  the  punishment 
that  will  legally  foUow  the  second  conviction  which  is  the  real  danger 
guarded  against  by  the  Constitution.  But  if,  after  judgment  has  beian 
rendered  on  the  conviction,  and  the  sentence  of  that  judgment  executed 
on  the  criminal,  he  can  be  again  sentenced  on  that  conviction  to  another 
and  different  punishment,  or  to  endure  the  same  punishment  a  second 
time,  is  the  constitutional  restriction  of  any  yalue  ?  Is  not  its  intent  and 
itB  spirit  in  such  a  case  as  much  violated  as  if  a  new  trial  had  been  had, 
and  on  a  second  conviction  a  second  punishment  inflicted  ? 

The  argument  seems  to  us  irresistible,  and  we  do  not  doubt  that  the 
Constitution  was  designed  as  much  to  prevent  the  criminal  from  being 
twice  punished  for  the  same  offence  as  from  being  twice  tried  for  it. 

But  there  is  a  class  of  cases  in  which  a  second  trial  is  had  without 
violating  this  princi^e.  As  when  the  jury  fail  to  agree  and  no  verdict 
has  been  rendered  (  united  State$  y.  Ferez^  9  Wheaton,  579) ;  or  the  ver- 
dict set  aside  on  motion  of  the  accused,  or  on  vmt  of  error  prosecuted  by 
him  (^Ca$bari$  y.  People^  18  Johns,  851) ;  or  the  indictment  was  found  to 
descnbe  no  offence  known  to  the  law. 

And  so  it  is  said  that  the  judgment  first  rendered  in  the  present  case 
being  erroneous  must  be  treated  as  no  judgment,  and,  therefore,  present- 
ing no  bar  to  the  rendition  of  a  valid  judgment.  The  argument  is  plaus- 
ible but  unsound.  The  power  of  the  court  over  that  juq^ent  was  just 
the  same,  whether  it  was  void  or  vdid.  If  the  court,  for  instance,  had 
rendered  a  judgment  for  two  years'  imprisonment,  it  could  no  doubt,  on 
its  own  motion,  haYe  vacated  that  judgment  during  the  term  and  ren- 
<lered  a  judraient  for  one  year's  imprisonment ;  or,  if  no  part  of  the 
sentence  had  been  executed,  it  could  nave  rendered  a  judgment  for  two 
hundred  dollars  fine  after  vacatinff  the  first.  Nor  are  we  prepared  to  say 
that  if  a  case  could  be  found  where  the  first  sentence  was  wholly  ana 
absolutely  void,  as  where  a  judgment  was  rendered  when  no  court  was  in 
session,  and  at  a  time  when  no  term  was  held  —  so  void  that  the  officer 
who  held  the  prisoner  under  it  would  be  liable,  or  the  prisoner  at  perfect 
liberty  to  assert  his  freedom  by  force,  whether  the  payment  of  money  or 
impriscNoment  under  such  an  order  would  be  a  bar  to  another  judgment  on 
the  same  conYiotion.    On  this  we  haYe  nothing  to  say,  for  we  have  no 
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«aoh  case  before  us.  The  judgmeat  first  rendered,  thoagh  erraneooB,  vai 
not  absolntely  void.  It  was  rendered  by  a  court  which  had  jurisdiction 
of  the  party  and  of  the  offence,  on  a  Talid  Terdict.  The  error  of  the 
eourt  in  imposing  the  two  punishments  mmtioned  in  the  statute,  when  it 
had  only  the  altematiTe  of  one  of  them,  did  not  make  the  judgment 
wholly  void.  MUler  t.  FinJde^  1  Parker  Criminal  R  874,  is  directly  in 
point.  But  we  think  that  no  one  will  contend  that  the  first  sentence  was 
so  absolutely  void  that  an  action  could  be  maintained  against  the  manhal 
for  trespass  in  holding  the  prisoner  under  it. 

The  petitioner,  then,  havinff  paid  into  court  the  fine  imposed  upon  him 
of  two  hundred  dollars,  and  that  money  having  passed  into  tibe  treasury 
of  the  United  States,  and  beyond  the  legal  control  of  the  cooit,  or  of  any 
one  else  but  the  Congress  of  the  Unit^  States,  and  having,  alao,  under- 
gone five  days  of  the  one  year's  imprisonment,  all  undera  viuid  judgment, 
can  the  court  vacate  tiuit  judgment  entirely,  and,  without  refefenee  to 
what  has  been  done  under  it,  impose  another  punidiment  on  the  prisoner 
on  that  same  verdict  ?  To  do  so  is  to  punirii  nim  twice  bx  tiie  same  of* 
ience.  He  is  not  only  put  in  jeoparay  twice,  but  put  to  actual  punish- 
ment  twice  for  the  same  thing. 

The  force  of  this  proposition  cannot  be  better  illustrated  than  by  what 
ooeun  in  the  present  case  if  the  second  judgment  is  carried  into  effect. 
The  law  authorizes  imprisonment  not  exceeding  one  year  or  a  fine  not  ex- 
ceeding two  hundred  dollars.  Hie  court,  through  inadvertence,  imposed 
both  punishments,  when  it  could  rightfully  impose  but  one.  After  ihe 
fine  was  paid  and  passed  into  the  treasury,  and  the  petitioner  had  suffered 
five  days  of  his  one  year's  imprisonment,  the  court  changed  its  judgment, 
by  sentencing  him  to  one  year's  imprisonment  from  that  time.  If  this 
latter  sentence  is  enforced  it  follows  that  the  prisoner  in  the  end  pays  his 
two  hundred  doilacs  fine  and  is  imprisoned  one  year  and  five  days,  being 
all  that  the  first  judgment  imposed  on  him,  and  five  days'  imprisonmeDt 
in  addition.  And  this  is  done  because  the  first  judgment  was  confessedly 
in  excess  of  the  authority  of  the  court. 

But  it  has  been  said  that,  conceding  all  this,  the  judgment  under  which 
the  prisoner  is  now  held  is  erroneous,  but  not  vmd ;  and  as  this  court 
cannot  review  that  judgment  for  error,  it  can  discharge  the  prisoner  only 
when  it  is  void. 

But  we  do  not  concede  the  major  premise  in  this  argument.  A  judg- 
ment may  be  erroneous  and  not  void,  and  it  may  be  erroneous  because  it  is 
void.  The  distinctions  between  void  and  merely  voidable  judgments  are 
very  nice,  and  they  may  fall  under  the  one  dam  or  the  other  as  tiiey  are 
regarded  for  different  purposes. 

We  are  of  opinion  tiiat  when  the  prisoner,  as  in  this  case,  by  reason  of 
a  valid  judgment,  had  fully  suffered  one  <rf  the  alternative  putiishmeuts 
to  whidi  alone  the  law  subjected  him,  the  power  of  the  court  to  punish 
further  was  gone  ;  that  the  principle  we  have  discussed  then  interposed 
its  shield,  and  forbade  that  he  should  be  punished  again  for  that  <^^ioe. 
The  record  of  the  court's  proceedings,  at  the  moment  the  second  eentenee 
was  rendered,  showed  that  in  that  very  case,  and  for  that  very  offence,  the 
prisoner  had  fully  performed,  completed,  and  endured  one  «f  the  altenia- 
thre  punishments  which  the  lam  ptescribed  <er  that  oifonee,  and  had  sif- 
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toed  five  days  imprisonment  on  aoeount  of  the  other.  It  thus  showed 
the  eourt  that  its  power  to  punish  for  that  offence  was  at  an  end.  Unless 
the  whole  doctrine  of  oar  system  oi  jurispmdence,  both  of  the  Constita* 
tion  and  the  common  law,  for  the  protection  of  personal  ri^ts  in  that 
regard,  are  a  nullity,  the  authority  of  the  court  to  punish  U&e  prisoner 
was  gone.  The  power  was  exhausted ;  its  further  exercise  was  prohibited. 
It  was  eiTor,  but  it  was  enror  because  the  power  to  render  any  further 
judgment  did  not  exist. 

It  is  no  answer  to  this  to  say  that  the  court  had  jurisdiction  of  the  per- 
son of  the  prisoner,  and  of  the  offence  under  the  statute.  It  by  no  means 
foUowB  that  these  two  &cts  make  valid,  however  erroneous  it  may  be,  any 
judgment  the  court  may  render  in  such  ease.  If  a  justice  of  the  peace, 
bavii^  jurisdiction  to  fine  for  a  misdemeanor,  and  with  the  party  charged 
properly  before  him,  should  render  a  judgment  that  he  be  hung,  it  would 
mmpky  be  void.  Why  void  ?  Because  he  had  no  power  to  render  such  a 
judgment.  So  if  a  court  of  general  jurisdiction  should,  on  an  indictment 
for  Ubel,  render  a  judgment  of  death,  or  confiscation  of  property,  it  would, 
for  the  same  reason,  be  void.  Or  if  on  an  indictment  for  treason  the 
court  should  render  a  judgment  of  attaint,  whereby  the  heirs  of  the  crim- 
inal oould  not  inherit  bis  property,  which  should  by  the  judgment  of  the 
eoort  be  confiscated  to  the  state,  it  would  be  void  as  to  the  attainder,  be- 
eauae  in  excess  of  the  authority  <^  the  court,  and  forbidden  by  the  Con- 
stitution. 

A  case  directly  in  point  is  that  of  Bigdow  v.  Farrett^  9  Wall.  389.  In 
that  case,  under  the  confiscation  acts  of  Con^ss,  certain  lands  of  French 
Forrest  had  been  condemned  and  sold,  and  Bigelow  became  the  holder  of 
the  title  conveyed  by  those  proceedings.  After  Forrest's  death  his  son 
and  heir  l^rought  suit  to  recover  the  lands,  and  contended  that  under  the 
joint  resolution  of  Congress,  which- declared  that  condemnation  under  that 
act  should  not  be  held  to  work  a  forfeiture  of  the  real  estate  of  the  of- 
fender beyond  his  natural  life,  the  title  of  Bigelow  terminated  with  the 
death  of  the  elder  Forrest* 

In  opposition  to  this  it  was  argued  that  the  decree  of  the  court  confis- 
catii^  the  property  in  terms  ordered  all  the  estate  of  the  said  Forrest  to 
be  aoTd,  and  that  uiough  this  part  of  the  decree  might  be  erroneous,  it  was 
not  void.  Here  was  a  case  of  a  proceeding  in  rem^  where  the  property 
was  within  the  power  of  the  court,  and  its  authority  to  confiscate  and  seu 
under  the  statute  beyond  question;  but  the  extent  of  that  power  was 
limited  by  the  statute.  The  analog  to  the  case  before  us  seems  almost 
perfect.  In  that  case  the  court  said :  ^  It  is  aigued,  however,  on  behalf 
of  the  plaintiff  in  error,  that  the  decree  of  confiscation  of  the  district  court 
of  the  United  States  is  conclusive ;  that  the  entire  right,  title,  and  interest 
of  French  Forrest  was  condemned  and  ordered  to  be  sold ;  and  that  as  his 
interest  was  a  fee  simple  that  entire  fee  was  confiscated  and  sold.  Doubt- 
less, a  decree  of  a  court  having  jurisdiction  to  make  the  decree  cannot  be 
impeached  collaterallv ;  but  under  the  act  of  Congress  the  district  court 
had  no  power  to  order  a  sale  which  should  confer  upon  the  purchaser 
rights  outlasting  the  life  of  French  Forrest.  Had  it  d(me  so  it  would  have 
transcended  its  jurisdiction*" 

Xbe  doctrijie  of  that  case  is  reaffirmed  in  the  case  of  J><^f  v»  JSam  at 
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the  present  term,  where  it  is  said  that  in  Bigelaw  y.  Farrest  ^^  we  also 
determined  that  nothing  more  was  within  the  jurisdiction  or  judicial 
power  of  tlie  district  court  than  the  life  estate,  and  that  consequently  a 
decree  condemning  the  fee  could  have  no  greater  efiEect  than  to  subject  the 
life  estate  to  sale. 

But  why  could  it  not  ?  Not  because  it  wanted  jurisdiction  of  the  prop- 
erty or  of  the  offence,  or  to  render  a  judgment  of  confiscation,  but  be- 
cause in  the  very  act  of  rendering  a  judgment  of  confiscation  it  condenmed 
more  than  it  had  authority  to  condenm.  In  other  words,  in  a  case  where 
it  had  full  jurisdiction  to  render  one  kind  of  judgment,  operative  upon  tiie 
same  property,  it  rendered  one  which  included  that  which  it  had  a  rig^t 
to  render,  and  something  more,  and  this  excess  was  held  simply  void. 

The  case  before  us  is  stronger  than  that,  for  unless  our  reasoning  has 
been  entirely  at  fault,  the  court.in  the  present  case  could  render  no  sec- 
ond judgment  against  the  prisoner.  Its  authority  was  ended.  All  further 
exercise  of  it  in  that  direction  was  forbidden  by  the  common  law,  by  the 
Constitution,  and  by  the  dearest  principles  of  personal  rights  which  both 
of  them  are  supposed  to  maintain. 

There  is  no  more  sacred  duty  of  a  court  than,  in  a  case  properly  before 
it,  to  maintain  unimpaired  those  securities  for  the  personal  rights  of  the 
individual  which  have  received  for  ages  the  sanction  of  the  jurist  and  the 
statesman ;  and  in  such  cases  no  narrow  or  illiberal  construction  should  be 
^ven  to  die  words  of  a  fundamental  law  in  which  they  are  embodied. 
Without  straining  either  the  Constitution  of  the  United  States,  or  the 
well  settled  principles  of  the  common  law,  we  have  come  to  the  conclusion 
that  the  sentence  of  the  circuit  court  under  which  the  petitioner  is  held  a 
prisoner  was  pronounced  without  authority,  and  he  should  therefore  be 
discharged.     And  it  is  so  ordered. 

Mr.  Justice  Clifford  and  Mr.  Justice  Strokg  dissented. 


BUFEUSME   COUBT   OF  PENNSYLVANIA. 

[March,  1874.] 

grdilkal  law.  —  intoxigatiok  akd  exciiement  as  affbonhg 

the  intent  in  hurder  oases. 

JONES  V.   THE  COMMONWEALTH. 

While  intoxication  cannot  exetue  crime^  it  may  he  sufficient  to  prevent  a  conviction 

of  murder  in  thejirgt  degree. 
Where  it  was  shown  that  the  accused  had  been  taking  laudanum  and  drinking  to 

excess  for  severed  dags  previous  to  the  killing,  which,  with  other  causes,  had  pro* 

dticed  a  disordered  state  of  mind,  and  the  killing  took  place  during  an  akerea- 

tion,  the  crime  was  hdd  to  he  murder  in  the  second  degree. 

The  facts  are  fully  stated  in  the  opinion,  towards  its  conclusion. 

Agnew,  C.  J.  delivered  the  opinion  of  the  court. 

In  this  case,  if  we  confine  our  attention  to  the  weapon,  its  previous  prep- 
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aration,  the  tliieat  proyed  by  Mr.  Crooks,  the  time  for  deliberation,  and 
the  circomstances  of  the  killing  of  Mrs.  Hughes  by  the  prisoner,  we 
might  conclude  that  his  crime  was  murder  in  the  first  degree.  In  this  as- 
pect ihe  learned  judge  of  the  oyer  and  terminer  had  sufficient  eyidenoe 
to  justify  his  finding  of  the  degree.  But  ample  time  for  reflection  may 
exist,  and  a  prisoner  may  seem  to  act  in  his  right  mind,  and  from  a  con- 
scious purpose ;  and  yet  causes  may  affect  his  intellect,  preyenting  reflec- 
tion, and  harrying  onward  his  unhinged  mind  to  rash  and  inconsiderate 
lesolntions,  incompatible  with  the  deliberation  and  premeditation  defining 
murder  in  the  first  degree.  When  the  eyidence  conyinces  us  of  the  ina- 
bility of  the  prisoner  to  thipk,  reflect,  and  weigh  the  nature  of  his  act, 
we  must  hesitate  before  we  pronounce  upon  tiie  degree  of  his  offence. 
That  reasonable  doubt  which  interyenes  to  preyent  a  fair  and  honest  mind 
from  bein^  satisfied  that  a  deliberate  and  premeditated  purpose  to  take 
life  existed,  should  throw  its  weight  into  the  scale  to  forbid  the  sentence 
of  death. 

Intoxication  is  no  excuse  for  crime  ;  yet  when  it  so  clouds  the  intellect 
as  to  depriye  it  of  the  power  to  think  and  yeeigh  the  nature  of  the  act 
committed,  it  may  preyent  a  oonyiction  of  murder  in  the  first  d^ree. 
The  intent  to  take  fife,  with  a  full  and  conscious  knowledge  of  the  pur- 
pose to  do  so,  is  the  distinguishing  criterion  of  murder  in  the  first  degree ; 
and  this  consciousness  of  the  purpose  of  the  heart  is  defined  by  the  words 
deliberately  and  premeditately. 

Much  has  been  said  upon  the  meaning  of  these  words,  some  of  which 
may  mislead,  if  we  do  not  consider  well  the  cases  in  which  it  has  been 
uttered.  In  The  Commonwealth  y.  0*Sara^  tried  in  1797,  Chief  Justice 
McKean  said  :  ^^  What  is  the  meaning  of  the  words  deliberately  and  pre- 
meditately ?  The  first  implies  some  degree  of  reflection,  llie  parties 
must  haye  time  to  frame  the  design.  The  time  was  yery  short  —  it  can- 
not be  said  to  be  done  coolly.  The  legislature  must  haye  put  a  different 
construction  on  the  words  deliberately  and  premeditately.  If  he  had 
time  to  think,  then  he  had  time  to  think  he  would  kill.  If  you  are  of 
opinion  he  did  it  defiberately,  with  intention  to  kill,  it  is  murder  in  the 
mst  degree.  If  he  had  time  to  think,  and  did  intend  to  kill,  for  a  minute 
as  well  as  an  hour  or  a  day,  it  is  sufficient."  The  correctness  of  this 
charge  to  the  jury  will  not  be  doubted,  if  we  examine  the  circumstances, 
and  yet  this  is  essential  to  understand  it  properljr.  O'Hara  was  a  jour- 
neyman shoemaker,  sitting  on  his  bench  at  work  with  Haskins  and  others. 
Ai&ins,  the  deceased,  his  friend,  came  up  stairs,  and  said  to  him :  ^^  I 
have  been  talking  about  you  below  this  hour."  '^  Yes,"  said  Haskins, 
'*  about  the  fiye  sheep  you  stole."  Thereupon  O'Hara  immediately  left 
his  work  upon  the  bench,  took  up  a  shoemaker's  knife  by  his  side,  went 
up  to  Aitkm's,  and  stabbed  him  m  the  belly.  The  act  was  not  thought- 
Im,  for  the  prisoner  had  time  to  lay  down  his  work,  take  up  the  knife, 
rise  and  walk  up  to  his  friend,  and  to  strike  him  in  a  yital  part  with  an 
instrument  of  death.  Upon  eyery  principle  of  human  action  we  must 
conclude,  under  these  circumstances,  that  O'Hara  intended  to  take 
Aitkin's  life ;  otherwise  the  thoughts  of  men  neyer  can  be  determined 
from  clear  and  distinct  acts  eyidencing  the  purpose  of  the  mind.  There 
was  irritation,  it  is  true,  heightened  by  the  preyiously  OTisting  story 
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about  the  sheep ;  bat  it  waa  without  any  just  cause  of  provocatiou  to  take 
life,  and,  therefore,  evidenced  a  heart  malignant,  and  ready  to  execute 
vengeance  even  upon  a  friend,  in  a  moment  of  wicked  passion.  In  such  a 
case,  a  moment  was  sufficient  to  form  and  deliberate  upon  the  purpose  to 
take  life,  and  premeditate  the  means  of  executing  it.  But  these  words  of 
the  chief  justice  are  sometimes  wrested  from  tlieir  application,  and  ap- 
plied to  cases  where  reason  has  been  torn  up  by  the  roots,  and  judgment 
jostled  from  her  throne. 

Another  case  often  quoted  and  misapplied  is  that  of  Richard  Smithy 
tried  before  Judge  Rush,  in  1816.  Smith  had  become  intimate  with 
the  wife  of  Captain  Carson,  and  had  a  difficulty  with  him  in  his  own 
house.  He  returned  with  Mrs.  Carson,  and*  went  with  her  up  into  the 
parlor.  Carson  came  up  unarmed,  and  ordered  him  to  leave.  Smith  had 
armed  himself,  and  held  one  hapd  under  his  surtout,  and  the  other  in  his 
breaatt  Carson  told  Smith  he  had  come  to  take  peaceable  possession  of 
his  own  house,  and  the  latter  must  go.  Smith  said  to  Mrs.  Carson, 
^  Ann,  shall  I  go  7  "  She  replied,  ^  No.'*  Smith  moved  into  the  comer 
of  the  room,  Carson  following  him,  and  telling  him  he  must  go,  at  the 
same  time  letting  his  arms  fall  by  his  side,  and  saying  he  had  no  weapon. 
Upon  this.  Smith  drew  a  pistol  from  under  his  surtout,  and  shot  Caxson 
through  the  head,  threw  down  the  pistol,  and  ran  down  stairs.  In  this 
state  of  the  &cts.  Judge  Bush,  charing  upon  the  subject  of  deliberation, 
said :  **  The  truth  is,  in  the  nature  of  the  thing,  no  time  is  fi^ed  by  the 
law,  or  can  be  fixed  for  the  deliberation  required  to  constitute  the  crime 
of  murder."  Speaking,  then,  of  premeditation,  he  says :  ^*  It  is  equally 
true,  both  in  fact  and  from  experience,  that  no  time  is  too  short  for  a 
wicked  man  to  frame  in  his  mind  the  scheme  of  murder,  apd  to  contrive 
the  means  of  acoompUshing  it."  We  cannot  doubt  the  correctness  ot 
these  remarks  in  the  case  in  which  they  were  made,  but  cases  often  arise 
where  this  readiness  of  intent  to  take  life,  when  iinputed,  may  do  great 
injustice.  Hence  it  was  said  in  DrunCn  eoie^  8  P.  F.  Smith,  16 :  ^^  This 
expression  (of  Ju4^  Rush)  must  be  qualified,  lest  it  mislead.  It  is  true, 
that  such  is  the  swiftness  of  human  thought,  no  time  is  so  short  in  whidi 
a  wicked  man  may  pot  form  a  design  to  kill,  and  frame  the  means  of  ex- 
ecuting his  purpose ;  yet  this  suddenness  is  opposed  to  premeditation,  and 
a  jury  must  be  well  convinced  upon  the  evidence  that  there  was  time  to 
deliberate  and  premeditate.  The  law  r^faids,  and  ihe  jury  must  find  the 
actual  intent,  that  is  to  say,  the  fully  formed  purpose  to  kill,  with  so 
much  time  for  deliberation  and  premeditation  ajs  to  convince  them  that 
this  purpose  is  not  the  immediate  offspring  ot  rashness  and  impetuous 
temper,  and  that  th^  mind  has  become  lully  conscious  of  its  own  design. 
If  there  be  time  to  frame  in  the  mind  fuUy  and  consciously  the  intention 
to  kill,  and  to  select  the  we^^p  or  means  of  death,  and  to  think  and 
know  beforehand,  though  the  time  be  short,  the  use  to  be  made  of  it,  then 
there  is  time  to  deliberate  and  premeditate."  This  was  said  in  the  case 
of  a  sudden  affray,  where  the  circumstances  made  it  a  serious  question 
whether  the  act  was  premeditated,  or  was  the  result  of  sudden  and  rash 
|seseptmeo(t. 

Thus  we  mnst  pero^ve,  that  at  the  bottom  of  all  tbftt  has  been  said  on 
the  sub^ept  Af  nmrdetr  m  the  first  degree  is  the  fx^me  qi  mind  in  which 
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the  deadly  blow  is  giren  —  that  state  of  mind  which  enables  the  prisonet 
either  to  know  and  be  fully  conacious  of  his  own  purpose  and  act,  or  not 
to  know.  Why  is  insanity  a  defence  to  homicide?  Because  it  is  a  con- 
dition of  the  mind  which  renders  it  incapable  of  reasoning  and  judging 
correctly  of  its  own  impulses,  and  of  determining  whether  the  impulse 
should  be  followed  or  resbted*  Intelligence  is  not  the  only  criterion,  for 
it  often  exists  in  the  madman  in  a  high  d^ree,  making  him  shrewd,  watch* 
ful,  and  capable  of  determining  his  purpose,  and  selecting  the  means  of  its 
accomplishment.  Want  of  intelligence,  therefore,  is  not  the  only  defect 
to  moderate  the  degree  of  offence ;  but  with  intelligence  there  may  be  an 
absence  of  power  to  determine  properly  the  true  nature  and  character  of 
the  act,  its  effect  upon  the  subject,  and  the  true  responsibility  of  the  actor ; 
a  power  necessary  to  control  the  impulses  of  the  mind,  and  prevent  the 
eicecution  of  the  thought  which  possesses  it.  In  other  words,  it  is  the  ab« 
sence  of  that  self-determining  power,  which  in  a  sane  mind  renders  it 
oonsdons  of  the  real  nature  of  its  own  purposes,  and  capable  of  resisting 
wrong  impulses.  When  this  self-governing  power  is  wanting,  whether  it 
is  caused  by  insanity,  gross  intoxication,  or  other  controlling  influence,  it 
cannot  be  said  truthfully  that  the  mind  is  fully  conscious  of  its  own  pur^ 
poses,  and  deliberates  or  premeditates  in  the  sense  of  the  act  describing 
murder  in  the  first  deCTee.  We  must,  however,  distinguish  this  defective 
frame  of  mind  from  &at  wickedness  of  heart  which  £ives  the  murderer 
on  to  the  commissi(Hi  of  his  crime,  reckless  of  consequences.  Evil  passions 
do  often  seem  to  tear  up  reason  by  the  root,  and  urge  on  to  muraer  with 
heedless  rage.  But  they  are  the  outpourings  of  a  wicked  nature,  not  of 
an  unsound  or  disabled  mind.  It  becomes  necessary,  therefore,  to  inquire 
upon  the  evidence  in  this  case,  whethw  the  prisoner  was  reidly  able  to 
deliberate  and  premeditate  the  homicide. 

William  S.  Jones  had  been  upon  bad  terms  with  his  wife.  She  had 
become  too  intimate  with  another  Jones,  called  Charley.  William  S. 
Jcmee  filing  to  break  off  the  aaBodation  got  to  drinking  hard,  and  fiiiaUy, 
after  another  quarrel  with  his  wife  on  the  10th  of  June,  1871,  attempted 
nudde  by  taking  a  laige  quantity  of  laudanum.  Dr.  Davis  found  him 
lying  on  a  lounge  partly  insensible,  eyes  nearly  dosed,  pupils  contracted, 
and  face  discolored  by  congestion.  Energetic  remedies  were  used,  and  he 
was  so  far  restored  as  to  be  out  of  danger,  but  the  effects  of  the  laudanum 
remained.  From  this  time  until  the  night  of  the  19th  of  June,  when  he 
took  the  life  of  Mrs.  Hughes,  his  mother-in-law,  he  was  in  a  constant  state 
of  nervous  exdtement,  continued  drinking,  and  had  bottles  of  laudanum 
about  his  person.  Many  witnesses  describe  him  as  without  sense,  con- 
stantly talking  nonsense,  wild  in  appearance,  and  incoherent  in  speech. 
Some  say  he  acted  like  a  man  drinking  hard,  was  intoxicated,  and  once 
fell  from  a  house.  Others  described  him  as  looking  crazy,  talking  to  him* 
self,  his  hands  going,  his  head  thrown  back,  walking  to  and  fro,  throwing 
his  head  about,  swinging  hb  arms,  and  wild,  nervous,  and  exciteid.  He 
would  jump  upon  a  ^air  and  begin  to  preach,  and  run  off  upon  Charley 
Jones  and  his  wife  ;  said  he  was  going  to  build  a  tavern  on  the  mountain, 
snd  a  church  beside  it ;  daimed  aU  the  property  about,  and  was  evidently 
much  out  of  the  way.  These  appearances  were  particularly  noticed  on 
tibe  19th  day  of  June,  the  day  of  the  homicide.    He  was  then  on  very 
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bad  terms  with  his  wife,  yet  seeking  her  and  remonstrating  with  her,  and 
on  the  afternoon  of  that  day  he  had  beaten  and  abused  her,  chasing  her 
down  stairs  and  into  the  street,  and  there  striking  and  kicking  her  until 
separated  by  others.  He  continued  in  this  condition  down  into  the  night 
of  the  19th,  when  he  came  to  Mrs.  Hughes's  house,  between  nine  and  ten 
o'clock.  Stepping  inside  of  the  door,  he  asked  Mrs.  Hughes  if  the  fuss 
was  settled ;  said  he  had  come  down  to  settle  it.  She  rose  and  told  him 
to  go  away ;  told  Lizzie  to  fetch  a  poker ;  said  she  would  strike  him,  if 
he  did  not  m  away.  He  stepped  back.  She  picked  up  a  stool,  and  told 
him  if  he  did  not  go  away  she  would  level  him  with  it.  He  said,  ^^  I'll 
level  you  now,"  pimed  out  a  pistol,  stepped  forward  and  shot  her.  Mrs. 
Hughes  twice  exclaimed,  ^^  I  am  shot,  and  went  back  into  the  kitchen, 
while  Jones  was  seized  by  the  persons  present,  and  the  pistol  wrested 
from  his  hand.  Between  him  and  Mrs.  Hughes  there  had  been  a  state 
of  good  feeling,  before  he  took  the  laudanum,  and  she  attended  him  upon 
the  day  when  he  was  under  its  influence.  He  spoke  of  her  as  his  best 
friend.  His  conduct  toward  his  wife,  her  daughter,  had  led  Mrs.  Hughes 
to  resent  it,  and  some  feeling  had  arisen  on  the  part  of  Jones,  but  after  his 
arrest,  he  said  he  took  the  pistol  to  kill  his  wife,  and  the  old  woman  had 
got  it.  Looking  then  at  the  state  of  Jones's  mind  from  the  10th  until  the 
19th  of  June,  and  down  to  the  very  moment  he  fired  the  pistol,  and  also, 
at  the  suddenness  of  his  quarrel  with  Mrs.  Hughes,  her  caU  for  the  poker, 
and  lifting  the  stool,  it  seems  to  us  a  matter  of  grave  doubt  whether  his 
frame  of  mind  was  such  that  he  was  capable  either  of  deliberation  or  pre- 
meditation. It  appears  to  have  been  rather  the  sudden  impulse  of  a  dis- 
ordered brain,  weakened  by  potations  of  laudanum  and  spirits,  and  of  a 
distorted  mind,  led  away  from  reason  and  judgment  by  dwelling  upon  tiie 
conduct  of  his  wife,  influenced  by  his  continued  state  of  excitement.  It 
presents  a  case  of  a  preparation  of  a  weapon,  and  an  undeflned  porpose 
of  violence  to  some  one,  where  the  time  for  reflection  was  ample ;  but 
where  the  frame  of  mind  was  wanting  which  would  enable  the  prisoner 
to  be  fully  conscious  of  his  purpose,  or  to  resolve  to  take  the  life  of  the 
deceased,  with  deliberation  and  premeditation.  Tet  it  was  clearly  muiv 
der,  done  without  sufficient  provocation,  and  without  necessity,  and  in  a 
frame  of  mind  evincing  recklessness  and  that  common  law  malice  which 
distinguishes  murder  from  manslaughter. 

There  was  error,  therefore,  in  ascertaining  the  degree,  and  sentencing 
to  death. 

The  judgment  of  the'court  of  oyer  and  terminer  of  Luzerne  County  is 
reversed,  and  this  court  proceeding  now  to  determine,  upon  the  same  evi- 
dence, the  degree  of  the  crime  whereof  the  said  William  S.  Jones  is  con- 
victed by  his  own  confession,  now  finds  and  declares  that  the  crime  of  the 
said  William  S.  Jones  is  murder  in  the  second  d^ree,  and  gives  judgment 
accordingly ;  and  forasmuch  as  the  said  William  S.  Jones  is  confined  in 
the  pubhc  jail  of  Luzerne  County,  distant  herefrom,  it  is  further  ordered 
that  the  record,  together  with  this  finding  and  judgment,  be  remitted  to 
the  said  court  of  oyer  and  terminer  of  Luzerne  County,  with  a  direction 
to  the  judges  thereof  to  proceed  to  pronounce  sentence  upon  the  said  Wil- 
liam S.  Jones,  as  for  murder  in  the  second  degree,  according  to  law,  and 
for  such  term  of  imprisonment  at  labor  as  they,  the  said  judges,  shall  ad- 
judge to  be  a  fit  and  proper  punishment  for  his  said  ofl!ence. 
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DISTRICT  COURT  U.  S.  —  DISTMOT  OP  OBEOON. 

[March,  1874.] 

006T8  IN  T7NITED  STATES  COURTS  IN  ACTIONS  AT  LAW. 

ETHRIDGE  v.  JAOKSON. 

JSi  the  United  States  courts  the  statute  of  Gloueester  governs  the  question  of  costs  %n 
actions  at  law  unless  a  different  rule  has  been  prescribed  hy  statute. 

Section  20  of  the  act  of  1853  (10  Stat,  at  Large,  161)  species  what  items  of  cost 
nutg  he  taxed  in  favor  of  the  prevailing  party  in  cases  where  by  a  state  law  such 
party  is  entitled  to  recover  costs^  hut^  impliedly,  denies  costs  to  the  losing  party  in 
any  case;  and,  therefore,  a  state  law  which  gives  costs  of  course  to  the  defendant 
when  the  plaintiff  is  not  entiUed  to  themy  does  not  appiy  to  actions  in  the  courts 
of  the  United  States. 

Deaby,  J.  This  action  was  brought  to  recoyer  $475  for  the  wro]Dgfal 
conyerBion,  by  the  defendants,  of  seyen  hundred  and  fifty  bushels  of  oats 
and  the  sacks  containing  them.  It  was  tried  by  a  jury  and  a  yerdict  giyen 
for  liie  defendants.  On  a  motion  for  a  new  tnal,  the  court  made  an  order 
setting  aside  the  yerdict  and  ordering  a  new  trial,  unless  the  defendants 
consented  to  the  entry  of  a  yerdict  for  the  plaintiff,  for  the  wrongful  con- 
yerdon  of  sixty  bushels  of  said  oats,  and  thirty  of  said  sacks,  of  the  aggre- 
gate yalue  of  f27.  The  defendants  consented  and  the  yerdict  was  so 
entered.  Thereupon  the  plaintiff  moyed  for  judgment  on  the  yerdict 
wUh  costs^  to  which  the  defendants  objected,  and  moyed  that  judgment 
be  giyen  them  for  costs,  because  the  yerdict  was  for  less  than  950. 

At  common  law,  costs  were  not  giyen  to  either  p^rty.  By  6  Edward 
I.  c.  1,  commonly  called  the  statute  of  Gloucester,  costs  were  giyen  in  all 
cases  to  the  party  recoyering  damages,  de  incrementOy  as  an  increase,  or 
increment  of  the  judgment. 

The  act  of  February  26, 1853  (10  Stat.  161),  proyides  what  attorneys' 
fees  and  items  of  expense  are  taxable  as  costs  in  the  national  courts. 
Dedekam  y.  Vose,  3  Bl.  C.  C.  153 ;  Parker  y.  Bigler,  1  Fish.  285 ;  Lyell 
y.  ifiJfer,  6  McLean,  422 ;  The  Baltimore,  8  Wall.  388. 

The  statute  of  Gloucester  is  considered  a  part  of  the  law  which  our 
ancestors  brought  to  this  country  from  England,  and  is  in  force  here  and 
goyems  the  question  who  is  entitled  to  costs  in  this  case,  unless  a  different 
rale  has  been  prescribed  by  statute.  Hathaway  y.  Boaeh,  2  W.  &  M.  63. 
There  is  no  act  of  Congress  which  directly  dechiea  which  party  is  entitled 
to  recoyer  costs,  except  in  a  few  special  cases  of  which  this  is  not  one. 

In  Hathaway  y.  Roach,  sttpra,  decided  in  1845,  it  was  held  that  by  force 
of  section  84  of  the  judiciary  act  the  law  of  the  state  applied  and  goy- 
emed  the  question  of  costs  generally. 

In  May,  1842,  Mr.  Justice  Nelson  deliyered  an  ^^  opinion,"  reported  in 
Aroendix  to  1  BL  C.  G.  652,  in  which  he  held  that  the  right  of  the  pre- 
Tamng  party  to  recoyer  costs  is  recognized  by  the  judiciary  act,  but  the 
rale  as  to  what  items  were  taxable  was  the  one  prescribed  by  the  state 
statute.     But  in  the  course  of  the  opinion  it  is  assumed,  in  opposition  to 
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the  opinion  in  Hathaway  t.  Roach^  that  the  question  is  one  to  be  governed 
by  the  laws  regaUtting  the  praetiet  and  proeeedinfft  of  the  ooart  rather 
tnan  section  84  of  the  judiciary  act,  which  furnishes  the  rule  of  decision 
in  common  law  cases. 

By  section  5  of  the  act  of  June  1,  1872  (17  Stat.  197),  it  is  provided 
that  '*  The  practice^  pleadings  and  fortM^  and  modes  of  proceedings  "  in 
common  law  actions,  in  the  United  States  courts,  *^  shall  conform  "  to 
that  of  the  states  where  they  are  held.  If  the  question  of  who  is  entitled 
to  costs  in  a  particukir  case  is  a  question  of  practice,  —  certainly  it  is  not 
one  of  pleading  or  form  or  mode  of  proceeding,  — then,  according  to  the 
opinion  of  Mr.  Justice  Nelson,  supra^  the  subject  is  regulated  by  the  law 
of  the  state. 

But  I  think  that  the  giving  or  withholding  costs  in  a  particular  case  is 
not  a  mere  matter  of  practice*  Costs  are  of  the  substance  of  the  con- 
troversy and  not  the  form.  They  are  a  part  of  the  judgment  and  affect 
the  right  of  the  party  as  well  as  the  recovery  of  the  principal  sum  or  thing. 
Therefore,  I  agree  with  Mr.  Justice  Woodbury  in  Hathaway  v.  Roctcky 
suprHf  that  the  subject  of  who  shall  recover  costs  in  a  common  law  action 
is  within  the  purview  of  section  34  of  the  judiciary  act,  which  provides : 
^*  The  laws  of  the  several  states,  except  where  the  Constitution,  treaties, 
or  statutes  of  the  United  States  shall  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials  at  common  law,  in  the  courts  of 
the  United  States,  in  cases  where  they  apply." 

The  cases  upon  this  subject  are  meagre  and  not  satisfactory  or  in  accord. 
In  my  judgment,  it  is  clear  that  the  right  to  costs  in  this  action  —  not  the 
mere  mode  of  taxing  them  or  enforcing  such  right  —  depends  upon  the 
law  of  this  State,  because  section  34  of  the  judiciary  act  makes  such  law 
the  rule  of  decision  herein,  —  the  rule  by  which  the  rights  of  the  parties 
are  ascertained  and  measured  in  respect  to  all  matters  which  enter  into 
and  form  a  part  of  the  judgment  or  are  determined  by  it. 

Substantially,  section  689  of  the  Oregon  Code  provides  that  in  an  ac- 
tion of  this  kind  the  plaintiff  shall  not  be  allowed  costs  unless  he  recover 
$50  or  more ;  or  unless  ^*  a  claim  of  title  or  interest  in  real  propc^rty  or 
right  to  the  possession  thereof  arises  from  the  pleadings,  or  is  certified  by 
the  court  to  have  come  in  question  upon  the  trial.  Section  541  enacts 
that  *^  Costs  are  allowed  of  course  to  the  defendant  in  the  actions  men- 
tioned in  section  589,  unless  the  plaintiff  be  entitled  to  costs  therein." 

Unless,  then,  **  a  claim  of  title  or  interest  in  real  property  or  right  to 
the  possession  thereof  arises  upon  the  pleadings  "  in  this  case,  it  is  plain 
that  the  plaintiff  cannot  recover  costs. 

The  only  allegations  upon  which  it  is  claimed  that  any  such  question 
could  arise  are  the  following :  — 

1.  The  adjudication  in  bankruptcy  against  A.  J.  Fleming.  2.  The 
appointment  of  plaintiff  as  his  assignee.  3.  The  execution  of  the  deed 
of  assignment  to  plaintiff.  4.  The  recording  of  the  same.  5.  The  own* 
ership  of  the  real  property  upon  which  the  oats  in  question  were  grown, 
by  Fleming.  6.  The  entry  and  taking  possession  of  the  property  by  the 
plaintiff. 

The  fifth  of  said  allegations  is  admitted,  and  thereby  the  defendants 
admit  that  the  title  to  the  reed  property  was  in  the  bankrupt  at  the  time 
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of  the  adjudication  and  thereafter  in  the  plaintiff,  if,  as  he  alleges,  he  is 
the  duly  qualified  assignee. 

The  other  five  of  said  allegations  are  denied  by  the  answer.  Counsel 
for  plaintiff  maintains  that  sudi  denials,  taken  together,  amount  to  a  denial 
of  the  plaintiff's  title  or  right  to  the  possession  of  the  real  property  upon 
which  the  oats  were  grown,  and  upon  whidi  title  or  right  he  based  his 
property  in  the  oats. 

The  denial  of  the  sixth  of  said  allegations  only  raises  the  question  of 
faet^  —  Did  the  plaintiff  enter  and  take  possession  of  the  premises  ?  No 
question  of  title  or  right  to  the  possession  of  the  property  is  involyed  in 
&at  allegation.  Pollock  y.  Oummings^  38  Gal.  683 ;  Enle  v.  Quacken- 
ioM,  6  Hill,  637 ;  MxOUr  t.  Bayard,  16  Abb.  Pr.  R.  449 ;  Burnett  t. 
Kelly,  10  How.  Pr.  R.  406 ;  Bathbane  v.  McConnell,  20  Barb.  811. 

The  other  four  allegations  taken  together  simply  allege  in  effect  that 
the  plaintiff  was  the  duly  qualified  assignee  of  Fleming,  in  bankruptcy, 
and  therefore  entitled  to  maintain  this  action  for  the  wrongful  conversion 
of  his  property  by  the  defendants. 

Indeed,  there  was  no  necessity  of  alleging  in  detail  the  adjudication,  the 
appointment  of  assignee,  the  assignment,  and  the  record  thereof.  As  in 
the  case  of  an  executor  or  administrator,  it  was  only  necessary  to  state : 
'^  Ethridge,  assignee  of  the  estate  of  Fleming,  a  bankrupt  (or  duly  ad- 
judged a  bankrupt),  according  to  the  statute  m  such  case  made  and  pro- 
Tided,  complains  of  Jackson  and  Imbrie  :  For  that,"  &c.         ^ 

A  "  claim  of  title  or  interest  in  real  property,  or  right  to  the  possession 
thereof,"  cannot  be  said  to  arise  ^*  upon  the  pleadings,"  unless  such  claim 
or  right  is  averred  therein  upon  the  one  side  and  denied  upon  the  other. 
Jadcsan  v.  Bandal,  11  Johns.  406. 

Section  20  of  the  act  of  1863,  supra,  provides,  that  '*  The  bill  of  fees 
of  clerk,  marshal,  and  attorneys,  and  the  amount  paid  printers  and  wit- 
nesses, and  lawful  fees  for  exemplification  and  copies  of  papers  necessarily 
obtained  for  use  on  trial,  '  in  cases  where  by  law  costs  are  recoverable  in 
IsLYQT  of  the  prevailing  party,'  shall  be  taxed  by  a  judge  or  clerk  of  the 
court,  and  be  included  in  and  form  a  portion  of  the  judgment  or  decree 
against  the  losing  party." 

The  rul^  which  prescribes  in  what  cases  ^^  costs  are  recoverable  in  favor 
of  the  prevailing  party  "  is  the  law  of  the  State  above  cited.  But  who 
is  to  be  considered  the  ^*  prevailing  party  "  within  the  meaning  of  this 
section? 

In  a  general  sense,  the  prevailing  party  in  an  action  is  the  one  for 
whom  judgment  is  given  concerning  the  matter  or  thing  in  controversy. 
In  that  sense  the  prevailing  party  in  this  case  is  the  plaintiff,  for  he  is 
entitled  to  judgment  upon  the  merits  for  $27.  Still,  by  the  state  law, 
costs  are  not  recoverable  by  him  because  his  damages  are  less  than  $60. 
Nor  do  I  think  the  defendants  are  entitled  to  costs.  In  this  case  section 
541  of  the  Oregon  Code,  which  gives  costs,  of  course,  to  the  defendant  in 
an  action,  unless  the  plaintiff  is  entitled  to  them,  does  not  ^^  apply,"  be- 
cause "  a  statute  of  the  United  States  "  otherwise  provides.  Section  20, 
iupra,  only  gives  costs  to  the  prevailing  party.  They  are  to  be  "  included 
m  and  form  a  portion  of  the  judgment  or  decree  against  the  losing  party." 

The  ri^t  of  the  losing  party  to  costs  is  not  recognized,  but  impliedly 
Vol.  1.  IS 
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denied.  These  proyisionB  are  inconsistent  with  the  idea  that  there  may 
be  a  judgment  for  the  plaintiff  upon  the  merits  and  for  the  deffaidants  for 
costs,  as  implied  in  section  541  of  the  Oregon  Code. 

In  conclusion :  1.  In  the  absenoe  of  any  act  of  Congress  to  the  ooo* 
trary,  the  party  recovering  damages  in  this  court  is  entitled,  by  virtue  of 
the  statute  of  Gloucester,  to  recover  costs  without  reference  to  the  amount 
of  such  damages.  2.  By  virtue  of  section  34  of  the  judiciary  act,  section 
589  of  the  Or^on  Code,  which  in  effect  denies  costs  to  the  plaintiff  in  an 
action  of  trover,  when  he  recovers  less  than  $50,  is  applicable  to  this 
action.  3.  Section  20  of  the  act  of  1853,  mpra^  specifies  what  items  dl 
cost  may  be  taxed  in  favor  of  the  prevailing  party  in  case^  where,  by  the 
Oregon  Code,  such  party  is  entitled  to  recover  costs,  but  impliedly  denies 
costs  to  the  losing  party  in  any  case,  and  therefore  section  541  of  the  Oregon 
Code,  which  gives  costs,  of  course,  to  the  defendant  when  the  plaintiff  is  not 
entitled  to  them,  does  not  apply  to  actions  in  the  United  States  coorts. 

Let  judgment  be  entered  on  the  verdict  for  the  plaintiff  without  costs 
to  either  par^. 

John  A,  Woodward^  for  plaintiff. 

Walter  W.  Thayer^  for  defendant. 


BUFBBME  COUBT  OF  THE  UKITBD  STATES. 

[OcTOBEB  Term,  1873.] 

BANKETJPTCY.  —  SUBBTY  UPON  BOND  OF  U.  8.  OFFICIAL  NOT  BELEASED 
BY  DISCHABGK  —  CONSTBUCTION  OF  STATUTES. 

UNITED  STATES  v.  HEREON. 

T%e  sovereign  is  not  lound  hy  an  enactment  that  divests  its  interest  or  affects  its 
rights,  title,  or  prerogatives,  unless  expressly  included  within  the  terms  of  the  law. 
Hence,  a  discharge  in  bankruptcy,  under  the  U.  S.  statute,  does  not  include  licM- 
ity  as  surety  upon  a  bond  for  the  performance  of  duty  hy  an  official  of  the  United 
States, 

General  discussion  of  the  requirements  of  the  bankrupt  act  hy  Mr.  Justice  Ci.if> 

FORD. 

Mb.  Justice  Cliffobd  delivered  the  opinion  of  the  court. 

Proceedings  in  bankruptcy  are  deemed  to  be  commenced  from  tiie  fil- 
ing of  the  petition  in  bankruptcy,  either  by  a  debtor  in  his  own  behalf  or 
by  any  creditor  i^ainst  a  debtor ;  and  if  it  app^  to  the  court  tii&t  the 
bankrupt  has  in  sul  things  conformed  to  the  requirements  of  the  bankrupt 
act,  it  is  made  the  duty  of  the  court  to  grant  lum  a  certificate  under  the 
seal  of  the  court,  that  he  be  forever  discharged  from  all  debts  and  claims 
that  by  said  act  are  provable  against  his  estate,  which  existed  on  the  day 
the  petition  for  adjudication  was  filed,  ezceptixig  such  debts,  if  any,  as  are 
by  said  act  excepted  from  the  operation  of  a  discharge  in  bankniptcy. 
14  Stat,  at  Large,  538. 
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With  the  exception  of  the  debts  specified  in  the  thirty^hird  section, 
the  act  proyides  that  a  discharge  duly  granted  under  the  act  shall  release 
the  bankrupt  from  all  debts,  claims,  liabilities,  and  demands  which  were 
or  might  have  been  proved  against  his  estate  in  bankruptcy. 

Collectors  of  internal  revenue  taxes  are  required  by  law  to  give  bond 
for  the  faithful  discharge  of  their  duties,  and  the  record  shows  that  Lewis 
B.  Collins,  having  been  duly  appointed  to  that  office  for  the  Third  Dis* 
trict  of  Louisiana,  gave  the  required  bond,  and  that  the  present  defendant 
was  one  of  his  sureties.  Default  having  been  made  by  the  principal  the 
United  States  brought  an  action  of  debt  on  his  official  bond,  joining  all 
the  sureties  with  the  principal. 

They  alleged  two  breaches,  as  follows  :  (1)  That  the  principal  did  not 
pay  over  all  the  public  moneys  he  received  tor  the  use  and  benefit  of  the 
plaintiff.  (2)  That  he  did  not  do  and  perform  all  such  acts  and  things  as 
were  required  of  him  by  the  treasury  department. 

Service  was  made,  and  the  defendant  appeared  and  pleaded,  as  a  per- 
emptory exception^  that  on  the  thirtieth  day  of  May,  1868,  he  filed  his 
petition  in  the  district  court  to  be  adjudged  a  bankrupt,  and  that  the 
court,  on  the  eighteenth  of  January  following,  in  due  course  of  law, 
granted  him  a  dischai^e  under  the  provisions  of  the  bankrupt  act,  in  the 
words  and  figures  set  forth  in  the  record,  which,  as  he  alleges,  is  a  full 
and  complete  bar  to  the  plaintiff's  demand.  Hearing  was  had,  and  the 
court  awarded  judgment  for  the  defendant,  and  the  plaintiffs  sued  out  a 
writ  of  error  and  removed  the  cause  into  this  court.  Since  the  case  was 
entered  in  this  court,  the  plaintiff  assigned  for  error  that  a  discharge  un- 
der the  bankrupt  law  does  not  bar  a  debt  due  the  United  States. 

1.  Debts  created  by  the  fraud  or  embezzlement  of  the  bankrupt,  or  by 
his  defalcation  as  a  public  officer,  or  while  acting  in  any  fiduciary  char- 
acter, are  not  discharged  by  the  certificate  required  to  be  given  to  the 
bankrupt  by  the  thirty-second  section  of  the  bankrupt  act,  nor  will  any 
such  certificate  release,  discharge,  or  affect  any  person  liable  for  the  same 
debt  for  or  with  the  bankrupt,  either  as  partner,  joint  contractor,  indorser, 
auiety,  or  otherwise.  Such  debts,  that  is,  debts  created  by  the  fraud  and 
embeazlement  of  the  bankrupt,  or  by  his  defalcation  as  a  public  officer, 
or  as  a  fiduciary  agent,  may  be  proved,  and  the  dividend  thereon,  it  is 
provided,  shall  be  a  payment  on  account  of  the  said  debt ;  but  the  pro- 
mon  that  no  such  certificate  shall  release,  discharge,  or  affect  any  person 
liable  for  the  same  debt,  for  or  with  the  bankrupt  as  surety,  does  not 
i^ply  to  this  case,  ^  it  is  the  surety  here  who  pleads  the  certificate  of  dis- 
charge, and  not  the  principal  in  the  bond  set  forth  in  the  declaration. 
14  Stat  at  Laige,  5S8  ;  U.  S.  v.  Davis,  8  McLean,  483. 

Instead  of  that,  the  question  presented  by  the  assignment  of  error  in 
this  court  must  depend  upon  other  provisions  of  the  bankrupt  act,  when 
properly  construed,  in  view  of  the  settled  rule  of  construction  that  the 
sovereign  authority  of  the  country  is  not  bound  by  the  words  of  a  statute 
unless  named  therein,  if  the  statute  tends  to  restrain  or  diminish  the 
powers,  rights,  or  intents  of  the  sovereign.  Atumymous,  1  Atk.  262  ; 
£ex  V.  JEarl,  Banbury,  82  ;  Eex  v.  PirZey,  lb.  201. 

When  an  act  of  parliament  is  made  for  the  public  good,  as  for  the  ad- 
▼ancement  of  religion  and  justice,  or  to  prevent  injury  and  wrong,  the 
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king  is  bound  by  such  act,  though  not  particularly  named  therein  ;  bat 
where  a  statute  is  general,  and  thereby  any  prerogative,  right,  title,  or  in- 
terest is  divested  or  taken  from  the  king,  in  such  case  the  king  is  not 
bound,  unless  the  statute  is  made  to  extend  to  him  by  express  words. 
8  Bac.  Ab.,  by  Bout.,  Prerog.,  E.  5 ;  J7.  S.  v.  Knight,  14  Pet.  SOI. 

Acts  of  parliament,  says  Ohitty,  which  would  divest  or  abridge  Uie 
king  of  his  prerogatives,  his  interest,  or  hu  remedies,  in  the  slightest  de- 
gree, do  not  in  general  extend  to  or  bind  the  kii^,  unless  there  be  express 
words  to  that  effect.  Therefore,  says  the  same  Teamed  author,  the  stat- 
utes of  limitation,  bankruptcy,  insolvency,  set-off,  Ac,  are  irrelevant  in 
the  case  of  the  king,  nor  does  the  statute  of  frauds  relate'  to  him,  which 
last  proposition  is  doubted  by  high  authority.  Chitty  on  Prerogative, 
883 ;  19  Vin.  Abt.,  Stat,  E.  10. 

Exceptions  exist  to  that  rule  undoubtedly,  as  where  the  statute  is 
passed  for  the  general  advancement  of  learning,  morality,  and  justice,  or 
to  prevent  fraud,  injury,  and  wrong,  or  where  an  act  of  parUament  gives 
a  new  estate  or  right  to  the  king,  as  in  that  case  it  will  bind  him  as  to 
the  manner  of  enjoying  or  using  the  estate  or  right  as  well  as  the  sabject. 

Debts  due  to  the  United  States,  it  is  expressly  provided,  shall  be  en- 
titled to  preference  or  priority  over  all  other  claims,  except  the  claims  for 
fees,  costs,  and  expenses  of  suits,  and  other  proceedings  under  the  bank- 
rupt act,  and  for  the  custody  of  the  bankrupt's  property. 

Five  classes  of  claims  are  recognized  as  claims  entitled  to  priority  or 
preference  by  the  twenty-eighth  section  of  the  bankrupt  act,  and  the  pro- 
vision is  that  they  shall  ^*  be  first  paid  in  full  in  the  following  order : " 
First,  fees,  costs,  and  expenses  ;  second,  all  debts  due  to  the  United  States 
and  federal  taxes  and  assessments ;  third,  all  debts  due  to  the  state  in 
which  the  proceedings  in  bankruptcy  are  pending,  and  all  state  taxes  and 
assessments  ;  fourth,  wages  due  to  any  operative,  clerk,  or  house  servant 
to  an  amount  not  exceeding  fifty  dollars,  for  labor  performed  within  the 
period  therein  specified ;  fifth,  all  debts  due  to  any  persons  who,  by  the 
laws  of  the  United  States,  are  or  may  be  entitled  to  a  priority  or  pref- 
erence, in  like  manner  as  if  the  act  had  not  been  passed. 

Attempt  is  made  in  argument  to  show  that  the  preference  given  to 
debts  of  the  United  States  does  not  exclude  such  debts  tvom  the  opera- 
tion of  the  certificate  of  discharge,  because  such  debts  are  not  named  in 
the  proviso  annexed  to  the  description  of  the  fifth  class  of  claims  entitled 
to  priority  and  full  payment  in  preference  to  general  creditors  ;  but  the 
court  is  not  able  to  concur  in  that  proposition,  as  it  is  quite  clear  that  the 
proceedings  in  bankruptcy  would  very  much  gmbarrass  tax-collectors  veith- 
out  some  saving  clause  in  that  behalf,  and  to  that  end  it  was  provided 
that  ^'  nothing  contained  in  this  act  shall  interfere  with  the  assessment 
and  collection  of  taxes  by  the  authority  of  the  United  States  or  any 
state."  Consequently  taxes,  whether  federal  or  state,  may  be  collected  in 
the  ordinary  mode  ;  but  if  not  collected  and  the  property  of  the  bankrupt 
passes  to  and  is  administered  by  the  assignee,  the  taxes  are  then  entitled 
to  the  priori^  and  preference  provided  in  the  same  section  of  the  bank- 
rupt act.  lathing,  therefore,  can  be  inferred  from  that  proviso  incon- 
sistent with  the  proposition  that  the  sovereign  authority  is  not  bound  by 
the  provisions  of  the  bankrupt  act,  unless  therein  named. 
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Confesaedly  ihe  United  States  is  not  named  in  any  of  the  provisions 
of  the  act  providing  for  the  discharge  of  the  bankrapt  from  nis  debts, 
nor  in  any  of  the  required  proceedings  which  lead  to  that  result,  unless  it 
can  be  held  that  the  sovereign  authority,  having  debts  against  the  bank- 
rapt,  is  included  in  the  word  *'*'  creditor  or  creditors,  "  as  used  many  times 
in  the  several  sections  of  the  bankrupt  act.  Examples  of  the  kind  are 
nameroas,  of  which  the  following  are  some  of  the  most  material :  — 

Persons  applying  for  the  benefit  of  the  bankrupt  act  are  required  to 
annex  a  schedule  to  the  petition,  verified  by  oath,  containing  a  full  and 
true  statement  of  all  their  debts,  and,  as  lar  as  possible,  to  whom  due, 
with  the  place  of  residence  of  each  creditor,  if  known  to  the  debtor,  and 
if  not  known  the  fact  must  be  so  stated^  and  the  sum  due  to  each,  and 
the  nature  of  each  debt  or  demand,  whether  founded  on  written  security, 
obligation,  contract,  or  otherwise,  and  also  the  true  cause  or  consider- 
ation of  such  indebtedness  in  each  case,  and  the  place  where  such  in- 
debtedness accrued,  and  a  statement  of  any  existing  mortgage,  pledge, 
lien,  judgment,  or  collateral  or  other  security  given  for  the  payment  of 
the  same. 

Where  the  debts  exceed  three  hundred  dollars,  it  is*  the  duty  of  the 
judge  to  issae  a  warrant,  directed  to  the  marshal,  authorizing  him  to 
publish  notices  in  such  newspapers  as  the  warrant  specifies,  and  to  serve 
written  or  printed  notices  on  all  creditors  whose  names  are  included  in 
the  schedule,  or  whose  names  may  be  given  to  him  in  addition  by  the 
debtor,  and  to  give  such  personal  or  other  notice  as  the  directions  of  the 
warrant  require.  (1)  That  a  warrant  in  bankruptcy  has  been  issued 
against  the  estate  of  the  debtor.  (2)  That  the  payment  of  any  debts 
or  the  delivery  of  any  property  belonging  to  such  debtor  to  him  or  the 
transfer  of  any  property  by  him  are  forbidden  by  law.  (3)  That  a  meet- 
ing of  the  creditors  of  the  debtor  will  be  held  at  a  court  of  bankruptcy, 
to  be  holden  at  the  time  designated  in  the  warrant. 

Due  notice  to  the  creditors  in  that  regard  is  indispensable,  as  the  provi- 
sion is,  that  if  it  be  not  given,  the  meeting  shall  be  adjourned  and  a  new 
notice  given  as  required.  Assignees  of  the  estate  of  the  debtor  are  to 
be  chosen  by  the  creditors  at  their  first  meeting.  Creditors  not  only  ap- 
point the  assignee  or  assignees,  but,  in  certain  cases  and  under  certain 
conditions,  they  may  remove  any  assignee,  and  vacancies  in  certain  cases 
may  be  filled  by  the  creditors,  as  provided  in  the  eighteenth  section  of  the 
3ct  Debts  due  and  payable  from  the  bankrupt,  at  the  time  he  is  ad- 
judged as  such,  and  all  debts  then  existing,  but  not  payable  u^til  a  future 
day,  a  rebate  of  interest  being  made,  when  no  interest  is  payable  by  the 
terms  of  the  contract,  may  be  proved  against  the  estate  of  the  bankrupt. 
Contingent  debts  and  liabilities  of  the  bankrupt  may  also  be  claimed  oy 
creditors,  and  such  claims  may  be  allowed,  with  the  right  to  share  in  the 
diyidends,  if  the  contingency  shall  happen  before  the  order  for  the  final 
dividend.  When  a  creditor  has  a  mortgage  or  pledge  of  real  or  personal 
property  of  the  bankrupt,  or  a  lien  thereon  for  securing  the  payment  of  a 
debt  owing  to  him  from  the  bankrupt,  he  shall  be  admitted  as  a  creditor 
only  for  the  balance  of  the  debt.  No  creditor  proving  his  debt  shall  be 
allowed  to  maintain  any  suit  at  law  or  in  equity  therefor  against  the 
^Kmkrapt.    Besident  creditors  are  required  to  make  proofs  before  one  of 
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the  registers  of  the  court  in  the  district  where  the  proceedings  are  pending ; 
but  all  snch  proofs,  in  behalf  of  non-resident  creditors,  ma j  be  made  before 
a  commissioner  or  before  a  register  in  the  judicial  district  where  the  cred- 
itor resides,  and  corporations  may  yerify  their  claims  by  the  oath  or 
affirmation  of  their  president,  cashier,  or  treasurer. 

Claims  against  the  estate  of  the  bankrupt  are  required  to  be  signed  by 
the  claimant  and  to  be  verified  by  his  oath  ;  and  the  requirement  also  is 
that  the  assignee  shall  register,  in  a  book  to  be  kept  by  him  for  ihe  pur- 
pose, the  names  of  the  creditors  who  haye  oroved  their  claims,  in  the  order 
m  which  ^uch  proof  is  receiyed,  stating  the  time  of  its  reodlpt,  and  the 
amount  and  nature  of  the  debt.  Claimants  are  forbidden  to  accept  any 
preference ;  and  the  provision  is,  that  if  any  one  does  so,  contrary  to  th^ 
prohibition  of  the  act,  he  shall  not  prove  the  debt  or  claim,  nor  shall  he 
receive  any  dividend  until  he  shall  first  have  surrendered  to  the  assignee 
all  property,  money,  benefit,  or  advantage  received  by  him  under  such 
preference. 

Preferences  are  forbidden  in  order  that  equal  distribution  may  be 
effected ;  and  the  act  provides  that  all  creditors,  whose  debts  are  duly 
proved  and  allowed,  shall  be  entitled  to  share  in  the  bankrupt's  property 
and  estate  pro  rata^  vrithout  any  priority  or  preference  whatever,  except 
that  wages  due  frcHn  the  bankrupt  to  any  operative,  or  clerk,  or  house 
servant,  to  an  amount  not  exceeding  fifty  dollars,  for  labor  performed 
within  six  months  next  preceding  the  adjudication  of  bankruptcy,  shall 
be  entitled  to  priority  and  shall  be  first  paid  in  full.  Annexed  to  that 
clause  there  is  also  a  proviso  that  any  debt  proved  by  any  person  liable  as 
bail,  surety,  guarantor,  or  otherwise  for  the  bankrupt,  shall  not  be  paid  to 
the  person  so  proving  the  same  until  satisfactory  evidence  shall  be  pro- 
duced of  the  payment  of  such  debt  by  such  person  so  liable. 

Just  and  true  accounts  are  to  be  kept  by  the  assignees,  and  they  are  to 
make  full  report  of  the  same  to  the  creditors  at  a  meeting  to  be  called  for 
the  purpose,  and  the  creditors  are  to  determine  whether  any  and  what 
part  of  the  net  proceeds  of  the  estate  shall  be  distributed  as  a  dividend; 
and  if  the  creditors  order  a  dividend,  it  is  made  the  duty  of  the  assignee  to 
prepare  a  list  of  the  creditors  entitled  to  the  same,  and  to  compute  and 
set  opposite  to  the  name  of  each  creditor  the  dividend  to  which  he  is  en- 
titled out  of  the  net  proceeds  of  the  estate  set  apart  for  that  purpose. 
Preparatory  to  the  final  dividend,  the  assignee  shall  submit  his  account  to 
the  court,  and  file  the  same  and  give  notice  to  the  creditors  of  such  filing, 
and  shall  also  give  notice  that  he  will  apply  for  a  final  settlement  of  his 
account. 

Application  for  a  discharge  from  his  debts  may  be  made  by  the  bank- 
rupt, as  provided  in  the  twenty-ninth  section  of  the  act ;  and  the  provision 
is  that  the  court  shall  thereupon  order  notice  to  be  given  to  the  creditors, 
as  therein  specified,  to  appear,  on  a  day  appointed  for  that  purpose,  and 
show  cause  why  a  discharge  to  the  applicant  should  not  be  granted. 

Insolvent  debtors  may  also,  in  certain  cases,  be  adjudged  bankrupta  on 
the  petition  of  one  or  more  of  their  creditors.  Matters  necessary  to  be 
alleged  in  such  a  petition  are  specifically  set  forth  in  the  bankrupt  act, 
which  provides  that  if  the  facts  allied  are  fou^d  to  be  true  the  court 
shall  forthwith  make  the  required  adjudication,  and  issue  a  warrant  to 
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take  poflsesflion  of  the  estate  of  the  debtor,  which  shall  be  directed  as  in 
the  former  case ;  and  the  property  of  the  debtor  shall  be  taken  thereon, 
and  be  assigned  and  distributed  in  the  same  manner  and  with  similar  pro- 
ceedings to  those  provided  for  taking  possession,  assignmyent,  and  distnbu* 
tion  of  the  property  of  the  debtor  upon  his  own  petition. 

Sufficient  appears  from  this  summary  of  the  proceedings  required  under 
the  bankrupt  act  to  establish  two  propositions  oeyond  aU  doubt  or  cavil : 
(1)  That  die  United  States  are  not  named  in  any  of  the  provisions  of  the 
act  except  the  one  which  provides  that  all  debts  due  to  the  United  States 
and  aU  taxes  and  assessments  under  the  laws  thereof  shall  be  entitled  to 
priority  or  preference,  as  heretofore  fully  explained.  (2)  That  many  of 
the  provisions  describhig  the  rights,  duties,  and  obligations  of  creditors  are 
ID  their  nature  inapplicable  to  the  United  States,  and  that  if  held  to  in* 
dade  the  United  States,  could  not  fail  to  become  a  constant  and  irremedi- 
able source  of  public  inconvenience  and  embarrassment* 

Viewed  in  the  light  of  these  suggestions,  and  of  the  language  employed 
in  the  act,  the  court  is  of  the  opinion  that  the  words  *^  creditor  or  credit- 
on,"  as  used  in  the  several  provisions  of  the  bankrupt  act,  do  not  include 
the  United  States. 

Twice  before,  since  the  federal  Constitution  was  adopted,  the  Congress 
has  enacted  similar  laws,  and  it  is  matter  of  history  that  the  framework 
of  those  acts,  as  well  as  much  of  their  details,  was  drawn  from  the  vari- 
008  acts  of  parliament  upon  the  same  subject,  and  the  remark  is  ecj^ually 
applicable  to  the  principal  features  of  the  act  under  consideration,  in  re- 
spect to  all  the  parts  of  the  same,  whose  construction  is  involved  in  the  case 
now  before  the  court.  Such  acis  of  parliament  have  never,  in  terms,  in« 
daded  debts  due  to  the  sovereign  of  the  country  ;  and  the  decisions  of  the 
oonrts  of  Westminster  Hall,  for  more  than  a  century,  have  held,  without 
an  exception,  that  such  acts  or  the  proceedings  under  the  same  do  not  dis- 
charge debts  due  to  the  crown.  Atty.  0-en.  v.  Aiktan^  2  Mod.  R.  248 ; 
Anonymous^  1  Atk.  262. 

Text  writers  also,  of  the  highest  authority,  have  uniformly  promul- 

Sated  the  same  rule.  Speaking  of  the  order  of  discharge.  Deacon  says  it 
oes  not  release  the  bankrupt  from  a  debt  due  to  the  crown  ;  for  as  the 
crown  is  not  bound  by  any  statute  unless  specifically  named,  and  crown 
debts  not  being  mentioned  among  those  of  the  creditors  in  general,  in  any 
part  of  the  statute  relating  to  the  proof  of  debts  or  the  certificate  of  dis- 
charge, the  crown  of  course  will  not  be  barred  of  the  peculiar  privileges  it 
poBseases  for  the  recovery  of  its  own  debts.  1  Deacon  on  B.  (8d  ed.) 
784 ;  Rex  v.  PixUy^  Bunb.  202. 

Nor  does  the  bankrupt  act  impair  or  supersede  the  laws  for  the  collec- 
tion of  taxes,  and  that  rule  also  is  founded  upon  the  same  canon  of  con- 
struction, to  wit,  that  the  crown  is  not  bound  by  the  bankrupt  laws  ;  and 
therefore,  says  Shriford,  the  app<nntment  of  assignees  does  not  relate  to 
the  act  of  bankruptcy  at  agavMt  the  crown  proeeee^  but  the  bankrupt's 
personal  property  is  bound  under  an  extent  even  when  tested  subse- 
quently to  the  appointment  of  the  assignees.  Shelford  on  B.  808.  To 
which  he  adds,  uukt  the  bankrupt's  certificate  is  no  dischaige  as  against 
the  crown.  Ora^furd  v.  Atty.  U-en.  7  Price,  1. 
Soch  a  oertificatei  says  Bobeson,  will  not  release  the  bankrupt  from  any 
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debt  or  liability  iocurred  by  means  of  any  fraud,  nor  from  debts  due  to 
the  crown,  nor  from  debts  with  which  the  bankrupt  stands  charged  at  the 
9uit  of  the  crown,  or  of  any  person  for  any  ofEence  against  a  statute  relate 
ing  to  any  breach  of  the  pubtic  revenue,  or  at  the  suit  of  the  sheriff  or 
other  public  officer,  on  a  bail  bond  entered  into  for  the  appearance  of  any 
person  prosecuted  for  any  such  offence.     Robeson  on  B.  (2d  ed.)  553. 

With  a  single  exception,  not  material  in  this  case,  the  views  of  Cooke 
are  the  same  as  those  expressed  by  Shelford.  He  says  the  crown  is  not 
bound  by  the  acts  relating  to  bankrupts,  not  being  named  in  them; 
therefore  an  extent  served  upon  the  property  of  the  bankrupt  will  bind  it 
from  the  teat  of  the  writ  and  until  the  actual  assignment  of  the  commis- 
sioners, but  the  kin^  is  bound  by  an  actual  assignment  because  the  prop- 
er^ is  then  absolutely  ti'anaferred  to  a  third  person.     Eden,  on  B.  143. 

Different  explanations  have  been  given  as  to  the  reason  of  the  rule  in 
different  adjudications,  but  perhaps  there  is  none  more  satisfactory  than 
the  original  one,  that  the  sovereign  is  not  bound  by  the  act  because  not 
named  as  a  creditor  in  any  of  its  provisions.  But  the  reason  for  the  rule 
assigned  in  a  recent  decision  in  the  exchequer  chamber  is  also  entitled  to 
much  consideration  as  supporting  the  original  rule.  Throughout  the 
bankrupt  acts  the  word  ci^itor,  says  Mr.  Justice  Blackburn,  is  used  in 
the  sense  of  a  person  having  a  claim  which  can  be  proved  under  the  bank- 
ruptcy ;  to  which  he  might  have  added,  and  one  not  required  by  the  act 
to  be  paid  in  full  in  preference  of  all  other  creditors.  WoodB  v.  De 
Mattos,  3  Hnrlst.  and  Colt.  987. 

Greater  unanimity  of  decision  in  the  courts  or  of  views  among  text 
writers  can  hardly  be  found  upon  any  important  question  than  exists  in 
respect  to  this  question  in  the  parent  country  ;  nor  is  there  any  diversity 
of  sentiment  in  our  courts,  federal  or  state,  nor  among  the  text  writers  of 
this  country. 

Perhaps  the  earliest  decision  in  this  country  was  that  given  in  the  case 
United  States  v.  Eing^  Wallace  C.  C.  13,  which  was  made  at  almost  the 
beginning  of  the  present  century.  In  that  case  the  question  was  directly 
presented  and  was  as  directly  adjudicated,  the  court  holding  that  debts 
due  to  the  United  States  are  not  within  the  provisions  of  the  bankrupt 
act.     Other  decisions  of  like  character  are  found  in  the  state  reports. 

It  is  a  maxim  of  the  common  law,  said  Savage,  Ch.  J.,  that  when  an 
act  of  parliament  is  passed  for  the  public  good,  as  for  the  advancement  of 
religion  and  justice,  or  to  prevent  injury  and  wrong,  the  king  shall  be 
bound  by  such  act  though  not  named ;  but  when  a  statute  is  general,  and 
any  prerogative,  right,  title,  or  interest  would  be  divested  or  taken  from 
the  king,  in  such  a  case  he  shall  not  be  bound  unless  the  statute  is  made 
by  express  words  to  extend  to  him,  for  which  he  cites  both  English  and 
American  authorities :  and  adds,  that  the  people  of  the  state,  being  sov- 
ereign, have  succeedea  to  the  rights  of  the  former  sovereign,  and  that  the 
people  of  the  state  are  not  bound  by  the  general  words  in  the  insolvent 
law.  People  v.  Herkimer^  4  Cow.  845 ;  see  also  Com.  v.  ffutehinson^ 
10  Barr,  466,  which  is  to  the  same  effect ;  Hilliard  on  B.  (2d  ed.)  295. 

Sanctioned  as  that  principle  is  by  two  express  decisions  of  thia  court,  it 
would  seem  that  further  discussion  of  it  is  unnecessary,  as  it  has  never 
been  questioned  by  any  well-considered  case,  state  or  federal,  and  is 
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found  in  the  presumption  that  the  l^islature,  if  they  intended  to  divest 
the  sovereign  power  of  any  right,  privil^e,  title,  or  interest,  would  say  so 
m  express  words ;  and  where  the  act  contains  no  words  to  express  such  an 
intent,  that  it  will  be  presumed  that  the  intent  does  not  exist.  U.  S.  v. 
Knight^  14  Pet.  815 ;  Dollar  Saviiiffs  Bank  v.  U.  a?.,  decided  at  the 
present  term ;  U.  S.  v.  Roar,  2  Mass.  311 ;  Com.  v.  Baldwin,  1  Watts, 
54. 

Sach  a  conclusion,  to  wit,  that  Congress  intended  that  the  certificate  of 
discharge  given  to  a  bankrupt  should  include  his  liability  as  a  surety  for 
the  faithful  performance  of  duty  by  a  public  officer,  ought  not  to  be 
adopted  unless  sach  an  intention  is  expressed  in  clear  and  unambiguous 
terms ;  as  the  rule,  if  established,  would,  in  all  probability,  lead  to  great 
loss  to  the  public  treasury  and  to  great  public  embarrassment.  Regina  v. 
Edwards,  9  Exch.  50. 

Judgment  reversed,  and  the  cause  remanded,  with  directions  to  issue  a 
new  venire. 


COUBT  OF  APPEALS  OF  VIBQINIA. 

[To  APPEAR  IN  24  GrATTAN.] 

DECREE  IN  ABSENCE  OF  DEFENDANT.  —  JUDGMENT  AND  FRAUDULBNT 
SALE  THBRBUNDER. — COMBINATION  TO  PREVENT  COMPETITION  AT 
JUDIdAIi   SALE. 

UNDERWOOD  v.  McVEIGK 

Jh  1863  proceedings  were  instituted  in  the  district  court  of  the  U.  S.  at  Alexandria, 
finder  an  act  of  Congress,  to  cmifiscate  the  real  estate  of  M.  Before  the  con^ 
demnation,  M,  appeared  hy  counsel  and  fled  his  answer,  which  afterwards,  on  the 
motion  of  the  attorney  for  the  U,  S.f  was  struck  out ;  and  the  court,  not  allowing 
M,  to  appear  in  the  cause,  decreed  thcU  the  property  should  he  sold  at  auction  by  the 
manhcU,  This  wcls  done,  and  the  property  was  conveyed  hy  the  marshal  to  the 
purchaser.  Upon  appeal  by  M,'to  the  supreme  court  of  the  &.  S.,  the  decree  was 
reversed.  And  when  the  ecus  eame  bach  to  the  district  court  it  was  dismissed. 
In  efectment  by  Mi  against  the  purchaser,  to  recover  the  property:  Held,  the  decree 
having  been  made  in  the  absence  of  M,  was  a  nuUtty,  and  the  deed  of  the  marshal 
passed  no  title  to  the  purchaser^ 

In  proceedings  by  attachment  against  M,,  judgment  is  rendered  against  him,  and 
there  is  an  order  for  a  sals,  and  a  sale  and  conveyance  to  the  purchasers,  of  the 
real  estate  attached.  Held:  1*  The  judgment  and  conveyance  made  under  the 
judgment  and  order,  by  the  sheriff,  divested  M.  of  his  legal  title  to  the  property, 
unless  the  said  sale  was  fraudulently  made,  and  the  confirmation  thereof  was 
procured  by  fraud,  and  that  the  purchaser  was  privy  to  such  fraud,  or  had  notice 
of  the  same,  or  of  such  circumstances  cu  would  put  a  prudent  bon4  fide  purchaser 
upon  inquiry  in  respect  thereto. 

2.  But  if  the  purchcuer  combined  with  others  to  purchase  the  property  at  the  attcwh- 
ment  sale,  at  a  sacrifice  ;  and  if,  in  pursuance  of  such  combination,  they  so  acted 
as  to  prevent  competitian  at  said  sale,  or  to  prevent  the  said  property  reaUsdng  a 
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fair  value,  then  tueh  eomhinaHan  and  action  wot  frauduUni,  and  the  deed  of  tke 
sheriff' pattei  no  title  to  the  purchaeer, 
3.  Jl^  evidence  offered  to  he  iiUrodueed  on  the  trial  of  a  came  is  relevant  to  the  mum^ 
t^  shotdd  he  admitted,    Jt  is  for  the  jury  to  determine  what  effect  it  shall  have. 

The  case  is  fully  stated  by  Judge  Christian,  in  fads  opinion. 

Beachy  for  the  appellant. 

John  JBioward  f  Jones^  for  the  appellees. 

Christian,  J.,  .delivered  the  opinion  of  the  ooiirt. 

This  case  is  before  us  upon  a  writ  of  error  and  eu^pereedeas  to  a  judg- 
ment of  the  "corporation  court  of  the  city  of  Alexandria. 

The  action  was  ejectment,  brought  by  the  defendant  in  error  to  recover 
of  the  plaintiff  in  error  a  house  and  lot  in  the  said  city  of  Alexandria ; 
and  also  for  damages  and  mesne  profits  for  its  occupation.  There  was  a 
verdict  for  the  defendant  in  error  for  the  premises  claimed  ;  and  the  dam- 
ages for  mesne  profits  and  damages  for  occupation  were  assessed  at  the 
sum  of  three  thousand  and  eighty-one  dollars,  and  a  judgment  was  en- 
tered in  accordance  with  the  verdict.  There  was  no  motion  for  a  new 
trial,  and  the  facts  proved  are  not  certified.  The  legal  questions  sub- 
mitted to  this  court  are  raised  by  certain  instructions  propounded  by  both 
plaintiff  and  defendant ;  and  the  bills  of  exception  taken  to  rulings  of  the 
court,  in  granting  or  refusing  these  instructions,  embody  the  evidence 
which  was  before  the  jury. 

The  evidence  establishes  the  following  facts  :  — 

McVeigh  was  the  owner  in  fee  of  the  premises  in  controversy,  and  was 

in  the  actual  possession  of  the  same  until  the day  of y  1861,  when 

he  removed  to  the  city  of  Richmond,  where  he  remained  during  the  war. 

On  the  18th  day  of  July,  in  the  year  1863,  certain  proceedings  were 
commenced  by  the  district  attorney  of  the  United  States  for  the  Eastern 
District  of  Virginia,  for  the  seizure  of  said  property  for  confiscation,  under 
the  act  of  Congress  entitled  ^^  An  act  to  suppress  insurrection,  to  punish 
treason  and  rebellion,  to  seize  and  confiscate  the  property  of  rebels,  and 
for  other  purposes.'*  After  a  libel  of  information  was  filed,  and  notice 
thereof  published,  and  before  sentence  of  condemnation  was  entered  by 
the  said  district  court,  McVeigh  appeared  by  counsel,  interposed  a  claim 
to  the  property,  and  filed  his  answer. 

On  the  10th  March,  1864,  the  attorney  of  the  United  States  submitted 
a  motion  that  the  appearance,  answer,  and  claim  of  McVeigh  be  stricken 
from  the  files,  for  the  reason  that  the  req)ondent  ^'  was  a  resident  of  the 
city  of  Richmond,  within  the  Confederate  lines,  and  a  rebel."  And  on 
the  same  day  the  following  order  was  entered :  "  And  now  came  on  to 
be  heard  the  motion  of  L.  H.  Chandler,  attorney  for  the  United  States, 
libellants  herein,  to  strike  from  the  files  the  answer,  claim,  and  appearance 
interposed  by  Messrs.  Beach  &  Bradley  for  and  in  behalf  of  respondent, 
William  N.  McVeigh  ;  and  on  motion  of  L.  H.  Chandler,  the  application 
of  libellants  is  granted,  and  it  is  ordered  that  the  answer  and  claim  inter- 
posed in  this  suit  by  said  Messrs.  Beach  &  Bradley  have  been  irr^ularly 
and  improperly  admitted  on  file  in  this  cause,  and  that  the  same  b!e 
stricken  therefrom.^' 

On  the  same  day,  to  wit,  on  the  10th  of  March,  1864,  after  the  order 
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was  entered  as  above,  striking  from  the  files  the  appearance,  answer,  and 
daim  of  the  respondent,  the  court  entered  its  sentence  and  decree  of  con- 
demnation of  the  property  libelled  ;  and  it  was  on  that  same  day  adjudged 
and  ordered,  ^^  that  the  real  and  personal  property  mentioned  and  described 
in  the  libel  in  this  cause  be,  and  the  same  accordingly  is  confiscated  and 
oondemned  as  forfeited  to  the  United  States."  And  it  was  on  the  same 
day  ordered,  that  a  decree  of  venditioni  expanoM  be  issued  by  the  clerk 
of  the  court  to  the  marshal  of  the  district,  directing  him  to  sell  the  prop- 
erty upon  twenty  days'  notice,  and  make  return  on  the  16th  April  fol- 
lowing. 

On  the  last  mentioned  day  (April  16th,  1864),  whidi  was  the  return 
day  of  the  said  venditioni  exponas^  issued  under  the  above  order,  John  Un- 
derwood, U.  S.  marshal,  returned  a  deed  between  himself  and  Maria  G. 
Underwood,  who  is  the  wife  of  John  C.  Underwood,  judge  of  the  district 
court  of  the  United  States  for  the  Eastern  District  of  Virginia,  who  as 
judge  of  said  court  entered  all  the  orders  aboye  referred  to ;  which  deed, 
after  reciting  all  the  proceedings  of  confiscation  above  referred  to,  further 
recites:  *^And  whereas,  after  due  publication  according  to  law,  and  the 
decree  of  said  court,  of  the  time,  terms,  and  place  of  sale,  the  said  property, 
on  the  11th  day  of  April,  1864,  was  sold  to  the  said  Mrs.  Maria  6.  Under- 
wood, the  party  of  the  second  part,  she  being  the  highest  bidder  therefor, 
for  the  sum  of  twenty-eight  hundred  and  fifty  dollars :  Now,  therefore,  the 
said  John  Underwood,  as  marshal  as  aforesaid,  the  party  of  the  first  part, 
in  consideration  of  the  premises  and  of  the  fuU  payment  of  the  said 
purchase  money,  the  receipt  whereof  is  hereby  acknowledged,  doth  giant, 
bargain,  sell,  and  convey  unto  the  said  Mrs.  Maria  6.  Underwood,  the 
purty  of  the  second  part,  her  hdrs,  executors,  adminisianttors,  and  assigns, 
the  following  property,  to  wit."  And  then  follows  a  particular  description 
of  the  property  conveyed  by  said  deed,  which  is  the  same  property  which 
is  the  subject  of  controversy  in  the  case  now  before  this  court. 

The  case  was  taken  up  on  a  writ  of  error  from  the  district  court  to  the 
circuit  court,  where  the  decree  was  affirmed,  and  then  carried  up  to  the 
supreme  court  of  the  United  States.  The  supreme  oourt  pronounced  its 
judgment  at  the  December  term,  1870,  when  that  oourt  reversed  the 
decree  of  the  said  district  court,  and  remanded  the  cause  to  be  proceeded 
in,  in  conformity  to  law.  Mr.  Justice  Swayne,  deHvering  the  unanimous 
opinion  of  the  supreme  court,  said :  ^*  In  our  judgment  the  district  court 
committed  a  serious  error,  in  ordering  the  daim  and  answer  of  the  re- 
spondent to  be  stricken  from  the  files.  As  we  ate  unanimous  in  this  con- 
clasion,  our  opinion  will  be  confined  to  that  subject  The  CMrder,  in  effect, 
denied  the  respondent  a  hearing.  It  is  alleged  that  he  was  in  the  position 
of  an  alien  enemy  ;  and  hence  could  have  no  loeu$  ttandi  in  that  forum. 
If  assailed  there,  he  could  defend  there.  The  liability  and  the  right  are 
inseparable.  A  different  result  would  be  a  blot  upon  our  jurisprudence 
and  civilization.  We  cannot  hesitate  or  doubt  on  the  subject.  It  would 
be  contrary  to  the  first  principles  of  the  social  compact  and  of  the  ri^^ 
administration  of  justice.      11  Wall.  267. 

It  was  accordingly  ordered  and  adjudged  by  the  sui^eme  court  of  the 
United  States,  **  that  the  judgment  of  the  said  cdrouit  court  in  this  cause 
be,  and  the  same  is  hereby,  reversed  and  annulled ; "  and  the  cause  was 
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remanded  to  the  said  oircuit  court  of  the  United  States,  for  further  pro- 
ceedings to  be  had  therein,  in  conformity  with  the  opinion  of  the  supreme 
court.  The  mandate  of  the  supreme  court  was  issued  on  the  6th  of  March. 
1871,  and  on  the  5th  of  April,  1871,  the  cause  came  on  to  be  heard  in  the 
said  circuit  court,  and  the  said  libel  was  dismissed.  Thus  ended  the  pro- 
ceedings in  the  case  of  libel  for  confiscation  in  United  States  courts. 

Pending  these  proceedings  in  confiscation,  sundry  creditors  of  McVeigh 
(who  was  a  memoer  of  a  mercantile  firm  of  the  name  and  style  of  C.  A. 
Baldwin  &  Co.),  among  them  Francis  Dane  &  Co.,  instituted  suit  against 
him,  in  the  county  court  of  Alexandria  County,  and  attached  all  his  inter- 
est in  the  same  property  which  was  the  subject  of  the  confiscation  pro- 
ceedings aboTe  referred  to.  Judgment  was  rendered  against  McVeigh  in 
this  suit,  and  an  order  was  made  to  sell  the  attached  property  for  the  sat- 
isfaction of  the  judgment.  On  the  10th  of  May,  1864,  it  was  accordingly 
sold  by  the  sheriff  of  Alexandria  County ;  and  the  house  and  lot  now  in 
controversy  were  conveyed  by  the  sheriff  to  Maria  6.  Underwood,  wife  of 
John  C.  Underwood,  who  was  the  purchaser  of  the  same  property  at  the 
confiscation  sale  (the  property  at  the  attachment  sale  havmg  been  cried 
off  to  one  John  B.  Alley,  who  assigned  his  purchase  and  directed  the  con- 
ve^mce  to  be  made  to  her). 

The  sale  thus  made  by  the  sheriff  of  Alexandria,  in  the  said  attach- 
ment suit,  was  confirmed  by  the  county  court  on  the  6th  of  July,  1864; 
and  the  said  sheriff  was  ordered  to  execute  and  deliver  to  the  purchaser 
deeds  for  the  property  sold. 

On  the  6th  day  of  October,  1865,  the  defendants  in  the  attachment  suit, 
McVeigh  and  Baldwin,  appeared,  and  were  permitted  to  file  their  petition. 
Whereupon,  it  was  ordei^,  ^^  that  the  same  be  reopened  and  docketed, 
and  that  they  be  permitted  to  make  such  defence  to  the  judgment  and 
order  herein  rendered  as  they  might  have  done  before  said  judgment  and 
order  were  rendered,  on  giving  security  for  costs."  And  then,  by  consent 
of  parties,  the  case  was  removed  to  the  circuit  court  of  Alexandria.  Upon 
a  case  agreed,  in  lieu  of  a  special  verdict,  the  following  order  and  pro- 
ceedings were  entered  and  had  in  that  court :  ^  It  appearing  to  the  court 
that  the  petitioners,  C.  A.  Baldwin  &  Co.,  have  not  been  served  with 
process  or  a  copy  of  the  judgment  aforesaid,  it  is  ordered  and  adjudged 
by  the  court  that  the  judgments  complained  of  be  set  aside  and  annulled. 
But  as  the  purchasers  are  not  before  the  court,  the  court  declines  making 
any  order  affecting  their  rights ;  reserving,  however,  to  the  petitioners, 
C.  A.  Baldwin  &  Co.,  the  right  to  institute  such  other  and  further  pro- 
ceedings as  they  may  be  advised  necessary  to  impeach  or  annul  the  titles 
claimed  by  such  purchasers."  The  plaintiffs  excepted  to  said  order, 
^^  that  the  judgments  complained  of  be  set  aside ; "  and  it  being  admitted 
by  the  defendants  that  tne  claims  for  which  the  plaintiffs  respectively 
recovered  judgment  against  them,  at  the  January  term,  1864,  of  the  county 
court  of  Alexandria  County,  were  justly  due  by  said  defendants  to  the 
plaintiffs  respectively,  the  plaintiffs,  thereupon,  moved  the  court  to  con- 
firm said  judgments  of  the  county  court  for  the  amounts  of  said  claims 
thereby  respectively  adjudged  to  the  plaintiffs.  But  the  court  denied  the 
motion  ;  and  to  the  ruling  of  the  court,  denying  the  motion,  the  plaintifEs 
eoEcepted. 
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To  this  judgment  of  the  circuit  court  of  Alexandria  a  writ  of  super^ 
sedeoB  was  obtained,  which  brought  the  case  before  the  district  court  of 
appeals  for  the  Fourth  Judicial  District,  held  at  Fredericksburg.  That 
court,  on  the  7th  day  of  January,  1869,  pronounced  the  following  judg- 
ment :  ^^  This  day  came  the  parties,  by  their  counsel ;  and  the  court 
having  maturely  considered  the  transcript  of  the  record  of  the  judgment 
aforesaid,  and  the  arguments  of  counsel,  is  of  opinion,  that  the  defendant, 
William  N.  McVeigh,  had  an  attachable  interest  in  the  estate  on  which 
the  attachment  in  this  case  was  levied  ;  and  that  said  attachment  was  not 
issued  on  false  suggestions,  or  without  sufficient  cause.  The  court  is 
therefore  of  opinion,  that  the  said  circuit  court  erred  in  overruling  the 
motion  of  the  plaintiffs  to  confirm  the  judgment  of  the  county  court  of 
Alexandria  County,  recovered  by  the  plaintiffs  against  the  defendants,  on 
the  5th  day  of  January,  1864,  and  in  setting  aside  and  annulling  said 
judgment.  But  the  court  is  further  of  opinion,  that  as  the  evidence  in- 
troduced by  the  said  McVeigh,  and  mentioned  in  the  opinion  of  the  said 
ciicuit  court,  referred  to  in  the  judgment  of  said  court,  strongly  tends  to 
prove  that  the  purchasers  of  the  property  sold  under  said  attachment  were 
not  bond  fide  purchasers,  the  defendants  are  entitled  to  impeach  the  title 
of  the  said  purchasers  to  the  said  property,  either  by  a  new  suit  to  be 
instituted  for  that  purpose,  or  bv  further  proceedings  in  this  cause,  at 
their  election.  If  they  elect  the  lormer  (a  new  suit),  then  the  judgment 
in  this  cause  should  be  without  prejudice  to  their  right  to  relief  in  any 
new  suit  they  may  be  advised  to  institute.  And  the  cause  is  remanded  to 
the  said  circuit  court,  for  further  proceedings  to  be  had  therein,  according 
to  the  principles  above  declared." 

The  circuit  court,  upon  receiving  the  mandate  of  the  district  court  of 
appeals,  entered  a  judgment,  confirming  the  judgment  of  the  county  court, 
in  favor  of  the  daim  of  the  attaching  creditors.  And  thus  ended  the  pro- 
oeedings  in  the  attachment  suits. 

Acting  under  the  judgment  of  the  district  court,  authorizing  the  de- 
fendants to  impeach  the  title  of  the  purchasers  of  the  property  sold  under 
the  attachment,  in  a  new  suit  to  be  instituted  for  that  purpose,  McVeigh 
brought  his  action  of  ejectment  against  John  C  Underwood,  for  the  house 
and  lot  purchased  by  Mrs.  Maria  6.  Underwood,  his  wife,  and  of  which 
they  were  and  still  are  in  possession. 

It  seems  that  Underwood  tmd  wife  executed  a  deed,  conveying  this 
property  to  one  Force,  to  be  held  by  him  in  trust  for  the  sole  and  separate 
use  of  the  said  Maria  G.  Underwood  ;  and,  upon  his  motion,  he  was  made 
a  party  defendant  to  the  action  of  ejectment.  As  before  ( stated,  there 
was  a  verdict  and  judgment  in  favor  of  McVeigh  for  the  premises  in  con- 
troversy, and  for  a  certain  amount  as  damages  and  mesne  profits  ;  and  a 
writ  of  error  to  that  judgment  brings  up  the  case  to  this  court. 

In  the  petition  for  a  writ  of  error,  there  are  four  assignments  of  error, 
which  will  now  be  considered  seriatim,  in  the  order  in  which  they  are  pro- 
pounded :  — 

I.  The  refusal  of  the  court  to  grant  the  defendant's  (plaintiff  in  error) 
first  instruction. 

II.  The  refusal  of  the  court  to  grant  the  defendant's  (plaintiff  in  error) 
second  instruction. 
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III.  The  grantmg  of  ibe  first  instnietioD  of  the  plaintiff  (defendant 
in  error). 

IV.  The  granting  of  the  second  instmction  of  the  plaintiff  (defendant 
in  error). 

y.  The  admission  of  the  depositions  read  in  evidence  by  the  plaintiff 
(defendant  in  error). 

The  first  instniction  asked  for  by  the  plaintiff  in  error  was  in  these 
words :  *^  That  the  said  sentence  and  decree  of  condemnation,  and  the 
said  sale  and  conveyance  of  the  marshal,  divested  the  plaintiff  of  his  right, 
title,  and  interest  in  and  to  the  premises  in  the  declaiation  mentioned,  for 
and  daring  the  natural  life  of  the  said  plaintiff ;  and  that  as  to  said  es- 
tate, for  and  daring  the  natural  life  of  the  plaintiff  in  said  premises,  the 
jury  must  find  for  the  defendants."  This  instruction  the  court  refused  to 
give  ;  and  the  question  is,  whether  this  refusal  was  error.  This  instruc- 
tion directly  propounded  the  question  to  the  court,  as  to  how  far  a  party 
can  be  held  bound  by  a  sentence  of  condemnation  in  proceedings  in  whidfi 
he  was  not  permitted  to  appear,  and  in  which  he  had  no  opportunity  to  be 
heard.  The  court  was  asked  to  give  this  instruction,  in  the  face  of  the 
record  introduced  by  Underwood  himself,  as  a  muniment  of  his  titie, 
showing  that  he,  as  judge  of  the  district  court  of  the  United  States, 
had  ordered  *'  the  appearance,  answer,  and  claim  "  of  McVei^  to  be 
stricken  from  the  files  of  his  court ;  and  then,  after  refusing  him  a  hear- 
ing, on  the  same  day  enters  an  order  of  condemnation  and  sale  ;  and,  at 
the  sale,  becomes  the  purchaser  (through  his  wife,  upon  whom  he  settles 
the  property),  at  a  grossly  inadequate  price.  It  is  upon  this  record,  of- 
fered by  himself  as  a  muniment  of  title,  showing  these  pregnant  facts, 
that  he  asks  the  court  to  charge  the  jury,  that  by  the  decree  of  condem- 
nation and  sale  which  he  had  entered,  without  a  hearing,  and  refusing  an 
appearance,  McVeigh  had  been  *^  divested  of  all  his  right,  title,  and  inter- 
est in  the  premises,  during  his  natural  life  ;  and  that  they  must,  therefore, 
find  for  the  defencUints."  The  court  did  not  err  in  refusing  the  instruc- 
tion. It  would,  on  the  contrary,  have  been  gross  error  to  have  given  it. 
The  sentence  of  condemnation  and  sale  was  a  nullity  —  void  in  tato.  It 
was  rendered  absolutelv  void  by  the  act  of  the  court  m  refusing  to  permit 
McVeigh  to  appear  and  be  heard.  The  authorities  on  this  point  are  over- 
whelming, and  the  decisions  of  all  the  tribunals  of  every  country  where  an 
enlightened  jurisprudence  prevails,  are  all  one  way.  It  lies  at  the  very 
foundation  of  justice,  that  every  person  who  is  to  be  affected  by  an  adju- 
dication should  have  the  opportunity  of  being  heard  in  defence,  both  in 
repelling  the  allegations  of  facts,  and  upon  l£e  matter  of  law ;  and  no 
sentence  of  any  court  is  entitled  to  the  least  respect  in  any  other  court,  or 
elsewhere,  when  it  has  been  pronounced  ex  parte  and  without  opportunity 
of  defence.  An  examination  of  both  sides  of  the  question,  and  deliber- 
ation between  the  claims  and  allegations  of  the  oont^iding  parties,  have 
been  deemed  essentially  necessary  to  tiie  proper  administration  of  justioe 
by  all  nations,  and  in  every  stage  of  social  existence.  A  tribunal  which 
decides  without  hearing  the  defendant,  or  giving  him  an  opportunity  to  be 
heard,  cannot  claim  for  its  decrees  the  weight  of  a  judicial  sentence.  See 
Smith's  Leading  Cases,  vol.  1,  part  2,  ed.  1872,  p.  1118-19-20,  and  the 
numerous  cases  there  dted ;  and  to  these  might  be  added,  cases  almaat 
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mihoat  number.  These  principles,  which  form  the  very  foundation  of 
the  common  law,  have  been  announced  by  the  ablest  and  most  distiuT 
ffoiflhed  jurists  as  maxims  of  natural  justice  and  universal  application  :  by 
Lord  Brougham,  when  he  said,  in  Earl  of  Bandon  v.  Becker^  8  Clarke  & 
Fin.  R.  479,  510,  ^^  You  may  at  all  times,  in  a  court  of  competent  juris- 
diction, competent  as  to  the  subject  matter  of  the  suit  itself  —  where  you 
appear  as  an  actor  —  object  to  a  decree  made  in  another  court,  upon  which 
decree  your  adversary  relies ;  and  you  may,  either  as  actor  or  defender, 
object  to  the  validity  of  that  decree,  —  provided  it  was  pronounced  through 
fraad,  contrivance,  or  covin  of  any  description,  or  not  in  a  real  suit ;  or  if 
in  a  real  and  substantial  suit,  between  parties  who  were  really  not  in  contest 
frith  each  other  ;  "  by  Parke  B.,  in  Chapel  v.  Child^  2  Cr.  &  Jer.  R.  558, 
when  he  declares  that,  ^'  no  judicial  proceeding  could  deprive  a  man  of  any 
port  of  his  property  without  giving  tiim  an  opportunity  of  being  heard ; 
by  Judge  Bronson,  in  Bloom  v.  Burdiek^  1  Hill  N.  Y.  R.  130-140,  when 
he  said  ^^  It  is  a  cardinal  principle  in  the  administration  of  justice,  that 
no  man  can  be  condenmed  or  divested  of  his  right  until  he  has  had  the 
opportunity  of  being  heard ;  and  if  judgment  is  rendered  against  him 
before  that  is  done,  the  proceeding  will  be-as  utterly  void  as  tiiough  the 
ooort  bad  undertaken  to  act  where  the  subject  matter  was  not  within  its 
oognizance ; "'  by  Mr.  Justice  Story,  when  he  declared  in  his  admirable 
work.  Conflict  of  Laws,  that  *^  the  common  justice  of  all  nations  requires 
that  no  condemnation  should  be  pronounced  before  the  party  had  an  op- 
portunity to  be  beard ; ''  by  Chiei  Justice  Marshall,  when,  in  The  Mary^ 
9  Crandh  U.  S.  R.  126-144,  he  announced  the  same  principle,  as  ^^  a 
nuudm  of  natural  justice  and  universal  application ; "  and  by  Mr.  Justice 
Swayne,  when  he  said,  in  the  very  case  we  are  now  considering,  that  to 
deny  the  respondent  a  hearing  would  be  ^^  a  blot  upon  our  jurisprudence 
and  civilisation,  and  would  be  contrary  to  the  first  principles  of  me  social 
eompact  and  of  the  right  administration  of  justice. 

And  7et  tins  plaintiff  in  error,  holding  a  high  judicial  station  under 
the  government  of  the  United  States,  in  violation  of  these  great  princi- 
ples, known  everywhere  as  maxims  of  natural  justice,  not  only  denied 
die  respondent  a  hearing  in  his  court,  but,  on  the  very  day  on  which  he 
committed  that  judicial  act,  which  the  supreme  court  of  the  United 
States  characterized  in  the  strong  language  of  Mr.  Justice  Swayne,  as  '^  a 
blot  upon  our  jurisprudence  and  civilization,"  he  entered  the  order  of  con- 
demnation and  sale  upon  twenty  days'  notice,  and  himself  became  the 
purchaser  at  a  price  so  grossly  inadequate  as  to  shock  the  moral  s^nse  of 
every  honest  man.  And  now  when  the  owner,  who  has  been  thus  de* 
prived  of  his  estate  under  the  forms  of  law  by  a  judicial  fraud,  comes 
into  a  court  of  justice  to  assert  his  rights,  in  an  action  of  ejectment  against 
the  man,  who,  acting  as  judge,  denied  him  a  hearing  in  lus  court,  and  en- 
tered a  decree  of  condemnation  and  sale  of  his  property,  he  is  met  by 
that  very  decree  of  condemnation  and  sale,  entered  by  his  adversary,  in 
violation  of  every  principle  of  law  and  natural  justice  ;  and  the  court  is 
gravely  asked  to  iiistruct  the  jury,  that  the  decree  of  condemnation  and 
ttle,  thus  obtained,  ^'  has  divested  the  plaintiff  in  ejectment  of  his  lesal 
title  to  the  property  in  controversy,  and  that  they  must  find  for  the  de- 
todant." 
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In  other  words,  the  court  was  asked  to  instract  the  jury,  that  although 
the  very  record  upon  which  the  defendant,  Underwood,  relied  as  a  muni- 
ment of  his  title  conclusively  showed,  as  it  did  show,  that  McVeigh  had 
been  denied  a  hearing  in  his  court,  by  ordering  that  his  ^'  appearance, 
answer,  and  claim  be  stricken  from  the  files  "  of  his  court ;  which  judi- 
cial act  was  declared  by  the  supreme  court  of  the  United  States  ^^  to  be 
contrary  to  the  first  principles  of  the  social  compact  and  the  right  admin- 
istration of  justice,"  yet  that  the  title  of  McVeigh  was  divested  by  this 
judicial  fraud,  and  that  he  could  not  assert  his  rights  in  an  action  of 
ejectment. 

The  court  properly  refused  this  instruction.  The  decree  of  condemna- 
tion and  sale  entered  under  such  circumstances  was  not  valid  for  any  pur- 
pose. It  was  the  merest  nullity.  In  the  language  of  Judge  Bronson,  in 
Bloom  V.  Burdickj  above  cited,  "  the  proceedings  were  as  utterly  void  as 
though  the  court  had  undertaken  to  act  when  the  subject  matter  was  not 
within  its  cognizance."  The  general  principle  is  not  at  all  affected  by 
the  allegation  in  the  order  denying  a  hearing,  that  McVeigh  was  ^^  a  rebel 
living  in  the  rebel  lines.'* 

The  supreme  court  of  the  United  States,  by  its  unanimous  opinion  (11 
Wall.  267,  above  cited)  has  put  that  question  forever  at  rest,  when  it 
says :  "  It  is  alleged  that  he  (McVeigh)  was  in  the  position  of  an  alien 
enemy,  and  hence  could  have  no  locus  standi  in  that  forum.  If  assailed 
there  he  could  defend  there.  The  liability  and  the  right  are  inseparable. 
A  different  result  would  be  a  blot  on  our  civilization  and  jurisprudence. 
We  cannot  he8itat<e  or  doubt  on  the  subject.  It  would  be  contrary  to 
the  first  principles  of  the  social  compact  and  of  the  right  administration 
of  justice." 

We  are,  therefore,  of  opinion,  that  the  said  corporation  court  of  Alex- 
andria did  not  err  in  refusing  the  said  first  instruction  asked  for  by  the 
plaintiff'  in  error. 

We  are  now  to  consider  the  second  assignment  of  error,  which  is,  that 
the  court  refused  to  give  the  second  instruction  asked  for  by  the  plaintiff 
in  error ;  which  instruction  is  in  these  words  :  "  That  the  said  judgment 
and  order  in  the  said  attachment  suit,  and  the  said  sale  and  conveyance 
of  the  premises  in  the  declaration  mentioned,  made  by  the  sheriff,  di- 
vested the  plaintiff  of  the  legal  title  to  said  premises ;  and  that  the  jury 
must,  therefore,  find  the  issue  joined  for  the  defendants." 

The  court  refused  to  give  this  instruction,  but  gave  the  following: 
''  That  the  judgments  and  orders  in  the  said  attachment  suits,  and  the 
sale  and  conveyance  of  the  premises  in  the  declaration  mentioned,  made 
under  authority  thereof,  by  the  sheriff,  divested  the  plaintiff  of  his  legal 
title  to  said  premises  ;  and  that  the  jury  must,  therefore,  find  for  the  de- 
fendants, unless  they  find  that  the  said  sale  was  fradulently  made,  and  the 
confirmation  thereof  was  procured  by  fraud ;  and  that  the  defendants  or 
either  of  them  were  privy  to  such  frauds,  or  had  notice  of  the  same,  or 
of  such  circumstances  as  would  put  a  prudent  bond  fide  purchaser  upon 
the  inquiry  in  respect  thereto." 

^'  If  the  jury  believe  from  the  evidence  that  the  defendants,  or  either 
of  them,  combmed  with  John  B.  Alley  and  others  to  purchase  the  prop- 
erty claimed  in  this  suit,  at  the  attachment  sale,  at  a  sacrifice ;  and  if 
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they  shall  fartiher  belieye  that  the  said  defendants,  or  either  of  them,  in 
pnisaance  of  such  combination,  so  acted  as  to  prerent  competition  at  said 
sale,  or  to  prevent  the  said  property  from  realizing  a  fair  yalue,  then 
snch  combination  and  action  was  fraudulent ;  and  the  jury  most  find  for 
the  plaintiff." 

Tike  granting  of  these  two  last  instructions,  and  the  refusal  to  grant 
the  second  instruction  of  defendant,  in  lieu  of  which  these  last  were 
giTen,  constitute  the  second,  tiiird,  and  fourth  assignments  of  error,  which 
will  beconsidered  together,  as  they  raise  the  same  lesal  questions,  iuTolv* 
ing  the  consideration  of  priAciples  ^mmon  to  aU.    ^^ 

It  is  undeniably  true,  as  contended  by  the  able  counsel  for  the  plaintiff 
in  ertor,  as  a  genW  p^poeition,  that  a  sherifTs  deed  oonyeying  property 
which  has  been  duly  leyied  upon  and  fairly  sold  under  a  valid  judgment 
rendered  by  a  court  of  competent  jurisdiction,  passes  the  legal  title  to  the 
purchaser.  But  it  is  equally  true,  that  if  the  sale  made  by  the  sheriff  was 
fraudulently  made,  and  the  order  of  confirmation  of  said  sale  was^procured 
by  fraud,  and  the  purchaser  was  a  party  to  that  fraud,  the  deed  of  the 
sheriff  shall  avail  nothing  for  or  against  the  parties  affected  by  it. 

These  two  propositions  are  undeniably  true ;  they  are  independent  of 
each  other,  and  stand  well  together. 

The  proposition,  that  a  sheriff's  deed  for  property  sold  under  a  valid 
judgment  of  a  court  of  competent  jurisdiction  passes  the  legal  title,  is,  as 
a  matter  of  course,  subject  to  the  qualification  tiiat  all  the  proceedings 
are  regular  and  bond  fide^  and  free  from  the  taint  of  fraud.  If  fraud  be 
shown,  either  in  the  proceedings  or  sale,  or  in  the  judgment  confirming  the 
sale,  the  whole  proceedings  are  vitiated.  The  proceedings  of  a  court  of 
justice  establishing  rights,  or  fixing  habilities,  must  always  be  founded 
upon  the  fact  that  they  are  carried  out  hondfide^  and  without  the  taint  of 
naad.  If  fraud  be  shown  the  very  fountain  is  poisoned,  and  all  the  pro- 
ceedings are  null  and  void.  Courts  of  law  and  courts  of  equity  have  con- 
current jurisdiction  to  suppress  and  relieve  against  fraud.  If  a  case  of 
fiaad  be  established,  the  courts  will  set  aside  all  transactions  founded 
i^MSi  it,  by  whatever  machinery  they  han^  been  effected,  and  notwith- 
sfaanding  any  contrivance  by  which  it  may  have  been  attempted  to  protect 
them.  It  is  immaterial  whether  such  machinery  and  contrivance  con- 
sisted in  a  decree  in  equity  and  a  purchase  under  it,  or  of  a  judgment  at 
law,  or  of  other  transactions  between  the  actors  in  the  fraud.  Kerr  on 
Fraud  &  Mistake,  44 ;  1  Johns.  Ch.  401 ;  5  How.  R.  (Miss.)  865 ;  1 
New  Hamp.  R.  686 ;  1  P.  Wms.  R.  786 ;  12  Ves.  R.  824 ;  7  Com. 
Bench  N.  S.  321 ;  32  Law  Jom*.  Exch.  241. 

A  judgment  or  decree  obtained  by  fraud  upon  a  court  does  not  bind 

SQch  court  or  any  other ;  and  its  nulhty  on  this  ground,  though  it  hsA  not 

been  reversed  or  set  aside,  may  be  allq^  in  a  collateral  proceeding. 

Kerr  on  Fraud  &  Mistake,  298  ;  11  How.  487  ;  6  Cal.  R.  406  ;  63  Penn. 

R.  408 ;  62  Penn.  R,  481,  and  other  cases  cited  by  Mr.  Kerr.    In  Rex 

T.  I>wihe%9  of  Kingston,  20  How.  St.  T.  865,  544  (2  Smith's  L.  C.  687), 

De  Grey;  C  J.,  said :  ^*  Fraud  is  an  eztrinfflc,  collateral  act,  which  vitiates 

the  most  solemn  proceedings  of  courts  of  justice.     Lord  Coke  says  it 

avoids  all  judicial  acts,  ecclesiastical  and  temporal.    In  applying  this  rule, 

it  matters  not  whether  the  judgment  impugned  has  be^  pronounced  by 
Vol.  L  19 
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an  inferior  court,  or  by  the  highest  court  d  judicature  ;  but  in  all  cases 
alike  it  is  competent  for  CTery  court,  whether  superior  or  inferior,  to  tieat 
as  a  nullity  any  judgment  wnich  can  be  clearly  shown  to  have  been  ob- 
tained by  manifest  fraud."     Kerr  on  IVaod  &  Mistake,  294 

In  the  language  of  Lord  Brougham,  in  JEarl  of  Bandon  t.  Beeher^  be 
fore  referred  to :  ^^  It  is  not  an  irregularity,  it  is  not  an  ^ror,  which  is 
here  complained  of,  but  it  is  that  the  whole  proceeding  (after  the  judg- 
ment) is  collusive  and  fraudulent ;  that  it  cannot  therefore  be  treated  as  a 
judicial  proceeding,  but  may  be  passed  by  as  availing  nothing  to  the  parb^ 
who  sets  it  up," 

We  are,  therefore,  of  opinion  that  there  was  no  error  in  the  cofurt  be- 
low in  refusing  the  instniction  in  the  form  in  whidi  it  was  presented,  and 
in  saying  to  the  jury  that  the  defendant  in  error,  McVeigh,  was  divested 
of  the  legal  title  in  the  premises  by  the  sale  and  deed  of  the  sheriff ; 
imleB^  they  should  find  *^  that  the  said  sale  was  fraudulently  made,  and  the 
confirmaticm  thereof  was  procured  by  fraud,  and  that  the  defendants,  or 
either  of  them,  were  privy  to  such  fraud,"  &c. 

The  case  of  Lessee  of  Cooper  v.  Gaibraith^  8  Wash.  G.  G.  B.  646,  is 
one  exactly  in  point  on  this  question.  It  was  an  action  of  ejectment  (as 
is  the  case  before  us),  and  on  the  merits  of  the  case  it  was  contended  that 
the  lessee  of  the  plaintiff  was  the  presiding  judge  of  the  court  in  which 
the  judgment  ^  rendered ;  and  it  appeared  in  evidenoe  that  he  pujv 
chased  an  interest  in  that  judgment,  and  was  concerned  with  the  nominal 
purchase  of  the  land  in  controversy,  under  the  execution ;  that  this  con- 
duct amounted  to  a  breach  of  official  duly  ;  and,  in  short,  that  the  whole 
transaction  was  tainted  by  such  marks  of  fraud)  imposition,  and  miscon- 
duct as  ought  to  invalidate  the  porohaAe. 

The  whole  question  of  judicial  misconduct  and  fraud,  in  acquiring  title 
to  the  property  on  which  the  action  was  founded,  was  submitted  by  Mr. 
Justice  Washington  to  the  jury. 

So,  also,  in  the  case  of  Martin  v.  Baadett^  5  Bich.  luaw  R.  641,  which 
was  an  action  of  trespass  to  try  the  title  io  real  estate,  in  which  one 
party  claimed  under  a  sheriffs  deed,  the  jury  was  inatructed,  amoDg 
other  things,  *'  that  all  sales  at  auction  should  be  open  to  full  and  free 
competition,"  and  that  ^^  the  purchaser  must  do  no  act  the  effect  of  which 
was  to  destroy  fair  competition."  Judge  Withers,  delivering  the  opinion 
of  the  court,  said :  ^^  The  jury,  applying  the  standard  presented  to  them, 
have  affirmed  that  Gary's  conduct  did  contravene  sucn  rule  of  law  and 
vitiate  the  sale  by  the  sheriff  to  himself.     In  this  they  have  differed  from 

the  presiding  judge Without  undertaking  to  form  any  ojunion 

ourselves,  in  the  present  case,  we  must  allow  that  when  such  a  question 
does  arise  in  a  cause,  there  is  no  other  arbitrament  to  which  it  can  be  sab- 
mitted  but  that  of  the  jury."  So  we  say  in  the  case  b^ore  us,  that  the 
question  whether  ^  the  sale  was  fraudulently  made,  and  the  confirmation 
thereof  was  procured  by  fraud,"  was  properly  submitted  by  the  court  to 
the  arbitrament  of  the  jury,  who  in  an  action  at  law  are  the  sole  judges  of 
the  facts  which  constitute  fraud.  They  have  decided  that  question  in  the 
affirmative,  and  we  cannot  trench  so  m  upon  the  province  of  the  legal 
triers  of  fact  as  to  reverse  their  decision,  especially  in  a  case  where  no  nu>- 
Hon  is  made  for  a  new  trial  upon  the  ground  that  the  verdict  is  contrary 
to  the  evidence. 
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The  principles  herein  annoonced  are  not  at  all  in  contravention  of  the 
decisions  of  this  court  in  Taylor  v.  Kin^  and  Harris  v.  Harris^  6  Munf • 
358,  367,  so  much  relied  on  by  the  learned  counsel  for  the  plaintiff  in 
error.  Those  cases  simply  affirm,  ^^  that  a  party  or  privy  to  a  deed  can- 
not avoid  it,  in  a  court  of  law,  by  parol  evidence,  on  the  ground  of  want 
of  consideration,  for  he  is  estopped  from  averring  such  matter  against  a 
specialty."  Taylor  v.  Kin^  was  a  case  in  which  both  parties  claimed 
under  the  same  grantor^  Charles  Lewis,  who  conveyed  me  property  in 
controversy  to  Edmundson,  trustee,  to  secure  certain  creditors  who  as- 
signed their  debt  to  Taylor.  After  the  execution  of  the  trust  deed  to 
Edmundson,  and  of  eourse  suiject  to  that  deed^  Lewis  sold  the  land  to 
King,  and  put  him  in  possession.  There  was  a  sale  under  the  trust  deed, 
uid  Taylor  became  the  purchaser,  and  the  deed  was  made  from  the  trus- 
tee to  Taylor.  This  of  course  invested-  Taylor  with  the  legal  title.  In 
an  action  of  ejectment  brought  by  Taylor  v.  King^  who  was  in  possession, 
this  court  held  that  King,  who  purchased  the  land  of  Lewis  after  he  had 
conveyed  to  Edmundson,  trustee,  held  it  subject  to  the  deed  to  Edmund- 
son  ;  and  that  claiming  under  the  same  grantor,  he.  King,  was  estopped 
from  showing  in  a  court  of  law,  by  parol,  anything  to  impeach  the  deed 
of  the  grantor  under  whom  he,  as  well  as  Taylor,  claimed  title. 

Now,  it  is  insisted  that  in  the  case  before  us  the  legal  title  to  the  land 
in  controversy,  which  was  in  McVeigh,  passed  by  the  sheriff's  deed,  under 
the  sale  in  the  attachment  proceedings,  just  as  die  legal  title  in  the  case 
of  Taylor  ▼.  King  was  passed  by  the  deed  of  the  trustee,  and  that  Mc- 
Veigh cannot,  in  a  court  of  law,  impeach  that  deed.  It  is  true,  as  before 
obs^ed,  that  a  sheriff's  deed  for  property  sold  under  a  valid  judgment, 
passes  the  legal  title ;  but  this  proposition  must  always  be  subject  to  the 
qoalificatioii,  diat  the  proceeding3  are  free  from  the  taint  of  fraud.  If 
the  sale  be  fraudulent,  or  the  judgment  be  obtained  by  fraud,  then  the 
deed  of  the  sheriff  conveys  nothing,  and  is  a  mere  nullity. 

The  distinction  is  plain  between  this  case  and  that  of  a  deed  of  trust. 
In  the  one  case  the  grantor  voluntarily  parts  with  the  legal  title,  when 
he  conveys  to  a  trustee.  It  is  gone  from  him  forever,  and  no  party  or 
privy  to  that  deed  can  assail  it ;  but  is  estopped  in  law  from  impeaching 
the  legal  title  thus  vested  in  the  trustee.  But  when  the  legal  title  is 
transferred  by  judicial  proceedings,  those  proceedings  must  be  regular, 
and  free  from  fraud.  If  fraudulent  they  have  no  operation,  and  a  deed 
under  them,  fraudulently  made,  or  for  property  nutde  at  a  fraudulent 
sale,  conveys  nothing,  and  will  be  treated  in  every  court  where  this  can 
be  shown  as  a  nullity. 

This  is  the  plain  result  of  all  the  authorities  referred  to. 

We  are  therefore  of  opinion  that  there  was  no  error  in  the  instruction 
of  the  court  below,  which  charged  the  jury  that  the  sheriff's  deed  under 
the  attachment  proceedings  ^^  divested  McVeigh  of  the  legal  title,  and 
that  they  must  tneref ore  &id  for  the  defendant ;  Ufdess  they  should  find 
that  the  said  sale  was  fraudulently  made,  and  the  confirmation  thereof 
was  procured  by  fraud,"  &c. 

Nor  did  the  court  err  in  instructing  the  jury  that  '^  if  the  defendants 
combined  with  others  to  purchase  the  property  at  a  sacrifice,  and  in  pur- 
suance of  Buch  combination  so  acted  as  to  prevent  competition  at  said 
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Bale,  and  to  prevent  the  said  property  from  realizing  its  fair  value,  then 
such  combination  was  fraudulent;  and  the  jury  must  find  for  the 
plaintiflf." 

Whatever  conflict  of  authority  there  may  be  as  to  how  fsx  a  hon4  fide 
purchaser  at  a  judicial  sale  will  be  protected  against  error  in  tlie  pro- 
ceedings, it  is  well  settled,  that  when  the  purchaser  combines  with  others 
to  prevent  competition,  and  thus  gets  the  property  at  a  sacrifice,  he  iB 
not  a  bond  fide  purchaser,  and  he  cannot  hold  the  property  obtained  by 
his  own  fraud.  Kerr  on  Fraud,  224,  and  cases  there  cited.  In  Coeka  v. 
Izard,  7  Wall.  U.  S.  R.  659,  it  is  said  :  ^^  The  law  does  not  tolerate  any 
influence  likely  to  prevent  competition  at  judicial  sales,  and  it  accords  to 
every  debtor  the  chance  for  a  fair  sale  and  full  price." 

In  Slater  v.  Maxwelly  6  Wall.  U.  S.  K.  268,  the  supreme  court  of  the 
United  States  says :  '^  It  is  essential  to  the  validity  of  judicial  sales,  not 
merely  that  they  should  be  conducted  in  conformity  to  me  requirement  of 
law,  but  that  they  should  be  conducted  with  entire  fairness.  Perfect  free- 
dom from  all  influence  likely  to  prevent  competition  in  the  sale  should  be 
Btrictlv  exacted."  ^      *"  *" 

It  has  been  held  in  numerous  cases,  that  a  purchaser  who  used  unfair 
means  to  prevent  competition  cannot  hold  the  property.  Neumian  v. 
Meek,  1  freeman's  Ch.  R.  441 ;  Johmton  v.  La  Motte,  6  Rich.  Eq.  R. 
847 ;  Plaster  v.  Burger,  6  Ind.  R.  282.  See  also  Martin  v.  Ratdett,  5 
Rich.  Law  R.  641,  and  ButeJier  v.  Leake,  4A  Illinois  R.  898.  In  the  last 
named  case  it  was  held,  ^^  that  when  a  purchaser  at  a  judicial  sale  com- 
bines and  confederates  with  the  officer  and  others  to  conduct  the  sale  as 
secretly  as  possible  to  prevent  competition,  and  represents  to  the  party 
interested  in  such  sale  that  it  had  been  postponed,  with  intention  to  de- 
ceive such  party,  to  the  end  that  he  shall  not  be  present  to  compete  for 
the  purchase  oi  such  property  at  such  sale,  such  party  is  not  a  bond  fide 
purchaser,  and  will  not  be  protected  against  errors  m  the  proceedings. 

And  although  mere  inaaequacy  of  consideration,  standing  by  itself,  is 
not  a  sufficient  reason  for  setting  aside  a  judicial  sale ;  yet  if  it  exists  in 
connection  with  other  circumstances  tending  to  impeach  the  fairness  of 
the  transaction  and  the  good  faith  of  the  purchaser,  it  is  entitled  to  great 
weight  in  determining  the  bond  fide  character  of  the  purchaser,  and  to  his 
protection  as  such." 

We  are  now  to  consider  the  last  assignment  of  error,  to  wit :  that  tiie 
court  erred  in  admitting  the  depositions  offered  by  the  defendant  in  error, 
McVeigh,  the  plaintiff  m  the  court  below.  The  bill  of  exceptions  reserv- 
ing this  point  states  that  ^'  the  plaintiff  further  to  maintain  the  issue,  and 
in  order  to  prove  that  said  attachment  and  confiscation  sales  and  the  con- 
firmation thereof  were  procured  by  fraud,  and  that  the  defendant  Under- 
wood was  a  party  to  and  had  notice  of  said  fraud,  offered  to  read  respec- 
tively the  depositions  of  John  C.  Balderston,  Francis  Dane,  and  John  P. 
Robinson ;  to  the  reading  of  each  of  which  the  defendants  objected,  but 
which  the  court,  overruling  tiie  defendants*  objections,  allowed  to  be  read  ; 
it  having  been  stipulated  between  the  parties,  that  no  objection  should  be 
made  to  the  reading  of  same  on  matters  of  form  or  notice,  —  all  matters 
of  substance,  however,  being  open  to  objection,  the  same  as  if  made  at  the 
time  of  taking  said  depositions  and  as  if  they  had  been  taken  in  this  case.** 
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These  depositions  had  been  taken  in  a  proceeding  against  Oakes  Ames, 
John  P.  Alley,  and  Samuel  Hooper,  who  had  purchased  McVeigh's  prop- 
erty at  the  attachment  sale  (Alley  having  transferred  his  purchase  oi  the 
house  and  lot  to  Mrs.  Underwood),  upon  a  rule  awarded  in  the  attach- 
ment suit  of  FraneiB  Dane  ^  Co.^  and  other  plaintiffs,  y.  C.  A.  Baldwin 
^  Co.y  defendants,  of  whom  McVeigh  was  one.  After  the  action  of 
ejectment  was  brought,  in  order,  no  doubt,  to  save  the  trouble  and  ex- 
pense  of  cetakdug  the  same  depositions,  it  was  agreed  to  waive  aU  objec- 
ti(MiB  as  to  matters  of  form  and  notice,  and  in  effect  regard  the  deposi- 
tions as  having  been  taken  in  the  action  of  ejectment,  upon  due  notice, 
bat  reserving  the  right  to  object  to  the  reading  of  the  depositions  upon 
all  matters  of  subs^ce.  And,  accordingly,  the  only  objection  urged 
here  against  the  reading  of  the  depositions  is,  that  the  evidence  is  irrele- 
Tant  and  immaterial,  it  being  insisted  that  the  legal  effect  of  the  sentence 
of  condemnation,  and  the  sale  and  conveyance  by  the  sheriff,  in  the  attach- 
ment suit,  was  to  divest  McVeigh  of  the  legal  title  ;  and  even  though  the 
aentence  of  condemnation  was  a  fraud  upon  McVeigh  in  denying  nim  a 
hearing,  and  the  sale  was  fraudulent,  the  legal  title  was  transferred  to  the 
purchaser,  and  McVeigh  could  not  maintain  his  action  in  ejectment. 

The  motion  to  exclude  the  depositions,  therefore,  raises,  and  was  in- 
tended to  raise,  precisely  the  same  legal  questions  which  have  been  al- 
ready disposed  oi  in  noticing  the  2d,  8d,  and  4th  assi^ments  of  error.  It 
is  not  necessary,  therefore,  to  repeat  the  views  and  citations  of  authorities 
already  referred  to,  which  show  that  when  McVeigh  was  met  in  his  action 
of  ejectment  by  the  production  of  the  records  in  the  confiscation  and 
attachment  suits,  and  the  defendants  relied  upon  the  deeds  of  the  marshal 
and  the  sheriff,  it  was  competent  for  McVeigh  to  show  by  evidence,  as 
well  as  by  the  face  of  the  proceedings,  that  they  were  fraudulent  and  void, 
and  that  deeds  made  under  them  conferred  no  title. 

For  this  purpose,  the  evidence  which  the  plaintiff  in  error  in  his  peti- 
tion insists  was  immaterial  and  irrelevant,  was  most  material  and  very 
relevant.  It  certainly  strongly  tended  to  show,  and  did,  in  the  opinion  of 
the  jury,  as  their  verdict  proves,  conclusively  show,  that  there  was  formed 
between  the  plaintiff  in  error,  John  P.  Alley,  Oakes  Ames,  and  others 
(the  last  two  named  being  members  of  Congress  from  the  State  of  Mas- 
sachusetts), a  corrupt  and  fraudulent  combination  to  prevent  competition, 
and  to  secure  to  themselves  the  whole  real  estate  of  McVeigh  at  the  low- 
est possible  price,  and  one  grossly  inadequate  to  its  real  value.  We  ex- 
tract from  these  depositions  (which  are  quite  voluminous  and  give  with 
much  detail  a  complete  history  of  these  transactions)  only  enough  to 
show  the  relevancy  and  materiality  of  the  evidence  offered.  Jomi^C. 
Balderston,  of  Baltimore,  testified  as  follows :  ^*  As  a  member  of  the  firm 
of  Balderston,  Ward  &  Co.,  and  as  agent  for  Francis  Dane  &  Co.,  Kim- 
ball, Robinson  &  Co.,  the  last  two  being  Boston  %xvck% ;  also,  as  agent  for 
the  Adatic  Bank  of  Salem,  Mass.,  I  had  certain  notes  and  claims  against 
C.  A.  Baldwin  &  Co.,  of  Alexandria,  of  which  firm  Mr.  McVeigh  was  a 
partner.  I  went  with  these  claims  to  Alexandria;  learned  that  Mr. 
McVeigh  was  in  Richmond,  or  somewhere  in  Virginia  beyond  our  lines. 
This  was  at  sometime  in  the  spring  or  summer  of  1863.  I  placed  the 
matter  in  the  hands  of  Mr.  Beach,  an  attorney  at  law,  who  afterwards 
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instituted  suit  apon  them  against  Baldwin  A  Co*  He  advised  us,  subse- 
quently, that  he  had  obtain^  judgments  thereupon,  and  that  attachments 
had  been  issued  against  the  property  of  McVeigh,  or  a  portion  of  it. 
Nothing  further  was  done  about  mem,  until  I  learned  'that  the  property 
had  been  seized  by  the  United  States  marshal,  under  the  confiscation  act, 
and  was  adyertised  to  be  sold  thereunder.  Upon  hearing  that  &ct,  I 
started  for  Washington,  and  endeavored  to  obtam  a  postponement  of  the 
sale.  I  called  upon  Mr.  Alley  in  relation  to  it,  in  the  months  of  January 
and  February,  A.  D.  1872.  Mr.  Alley  promised  any  assistance  he  could 
giye  in  furthering  our  object. 

*^  I  then  went  to  Alexandria,  saw  Mr.  Beach,  who  adyised  that  the 
confiscation  act  could  not  apply  in  the  case ;  that  the  decree  of  confisca- 
tion made  by  Judge  Underwood  was  against  the  fee  simple  of  the  estate, 
and  could  not  be  sustained.  After  the  lapse  of  a  few  months,  haying 
learned  that  I  could  not  obtain  a  postponement  of  the  sale,  I  communi- 
cated with  the  parties  interested,  upon  which  Mr.  Dane  and  Mr.  Robin- 
son came  to  Washington,  arriying  there  on  the  morning  of  April  9th, 
1864.  The  next  day  we  had  an  intenriew  with  Judge  Underwood,  in 
company  with  Mr.  Beach.  The  judge  refused  to  postpone  the  sale,  but 
intimated  that  we  might  make  an  arrangement  about  our  claims.  He  said 
he  wanted  to  buy  a  dwelling  house  for  his  wife,  and  if  he  became  the  pur- 
chaser at  the  sale,  he  for  one  would  be  willing  to  pay  fifty  per  cent,  of  his 
proportion  of  our  judgments.  He  informed  us  that  Mt.  L.  £!.  Chittenden, 
who  was  interested  in  a  steamship  company,  would  be  likely  to  purchase 
the  wharf  property,  but  would  not  bid  on  the  dwelling  houses ;  and  ad- 
yised us  to  see  Mr.  Chittenden. 

*'  In  the  afternoon  of  the  same  day,  after  the  aboye  named  interyiew, 
we  met  Mr.  Alley  on  Pennsylyania  Ayenue.  Mr.  Robinson  informed 
him  (Mr.  Alley)  that  the  sale  was  to  take  place  the  next  day.  Mr. 
Alley  adyised  us  to  buy  the  property  if  it  was  not  sold  too  high,  with  a 
yiew  to  secure  our  claims  under  the  judgments  and  attachments.  That 
eyening  Robinson  and  myself  went  to  Mr.  Chittenden's  house  ;  informed 
him  that  Judge  Underwood  had  intimated  that  he  (Mr.  Chittenden) 
might  perhaps  buy  the  wharf  property,  Mr.  Chittenden  said  he  might 
buy  it,  proyiaed  that  he  could  get  it  at  a  price  which  he  would  consider 
equiyalent  to  a  fair  rent  for  a  few  years ;  tnat  he  had  no  confidence  in  the 
title  to  be  deriyed  under  the  confiscation  sale  ;  that  it  would  be  well  for 
us  to  see  Mr.  Thomas  Clyde,  who  would  arriye  in  Washington  in  the 
morning,  and  was  largely  interested  in  the  steamship  corporation. 

^'  It  was  suggested  to  Mr.  Chittenden  that  there  would  be  no  time  in 
the  morning  to  see  and  talk  with  Mr.  Clyde,  as  the  sale  was  adyertised  to 
take  place  at  10  o'clock;  upon  which  he  said  he  would  write  Judge 
Underwood,  asking  him  to  postpone  the  sale  until  he  could  get  there. 
He  accordingly  sat  down  and  wrote  a  note,  and  gaye  it  to  Mr.  Kobinson, 
addressed  to  Judge  Underwood. 

^^Next  morning  all  the  parties  met  at  Alexandria  court-house,  Mr. 
Alley  and  Mr.  Os^es  Ames  being  on  board  the  boat  on  which  I  met  with 
Mr.  Clyde.  Mr.  Chittenden  amyed  there  after  us.  Messrs.  Dane  and 
Robinson  and  myself  had  an  interyiew  with  Mr.  Chittenden  and  Mr. 
Clyde  in  the  court-house,  the  sale  haying  been  postponed.    At  this  inter- 
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view  Mr.  Clyde  refused  to  porohase  under  the  sale,  or  to  buy  our  judff- 
ments,  or,  as  he  expressed  it,  to  have  anything  to  do  with  it*  The  sale 
took  place  at  12  o'clock  (noon).  The  property  was  in  seventeen  different 
lots.  The  attachments  in  our  favor  were  issued  only  against  seven  or 
a^t  of  them,  and  as  these  were  separately  offered  for  sale  I  gave  notice 
to  the  by-standers  of  the  attachments  against  them  held  by  us. 

^  The  sale  occurred  on  Monday,  the  11th  day  of  April,  1864.  The 
deputy  marshal  who  conducted  the  sale  denied  the  validity  of  our  claims 
againdt  the  property  as  against  proceedings  under  the  confiscation  act.  A 
portion  of  the  property  covered  by  our  attachments  wac  purchased  by  a 
Mr.  Elldridge.  Alter  the  sale  we  all  returned  to  Washii^ton.  I  did  not 
see  Mr.  Ames  or  Mr.  Alley  at  the  sale.  I  learned  at  Washington  that 
Mr.  Eldridge  had  purchased  the  property  for  Mr.  Ames,  and  I  was  after- 
wards told  by  Mr.  Alley  that  he  was  interested  in  the  purchase  with  Mr. 
Ames.  This  was  on  the  evening  of  the  day  of  sale,  in  the  lobby  of  the 
House  of  Representatives.  The  next  morning,  Robinson,  Dane,  and 
myself  had  an  interview  with  Mr.  Ames  and  Mr.  Alley  at  Uie  Washinfi^ 
ton  House,  in  Washington*  Mr.  Alley  proposed  we  should  so  in  jointly 
with  them  in  the  purchase,  we  putting  in  our  judgment  claims  in  the 
joint  concern;  that  he,  Mr.  Alley,  could  rent  the  property  to  the  govern* 
ment,  and  thereby  we  should  be  able  to  realize  our  interecrt. 

*^  We  acceded  to  this  proposition  at  the  suggestion  of  Mr.  AUev  and 
Mr.  Ames,  they  becoming  security  in  accordance  with  the  laws  of  Vir- 
ipnia.  The  property  was  advertised  to  be  Boid  by  the  sheriff  under  our 
judgments.    We  all  then  returned  home. 

^  Early  in  May  I  went  again  to  Washington.  I  was  there  joined  by 
Dane,  Robinson,  and  L.  R  Harrington,  then  President  of  the  Asiatic 
Bank.  We  then  sold  our  judgments  to  Mr.  Alley  for  the  full  amounts, 
less  seven  hundred  dollars  —  that  being  the  estimated  proportion  of  a 

?rior  attachment  resting  upon  the  property.  On  the  morning  of  May 
0th,  1864,  the  day  on  whi^  this  sale  under  our  attachments  was  adver- 
tised to  take  place,  in  Mr.  Beach's  office  in  Alexandria,  we  executed  the 
assignments  of  our  judgments  to  John  B.  Alley,  Oakes  Ames,  Samuel 
Hooper,  and  William  A.  Duncan.  The  sale  was  advertised  (according  to 
the  best  of  my  knowledge  and  belief)  to  take  place  at  12  o'clock,  but  did 
not  in  fact  take  place  until  about  2  o'clock,  P.  M.,  though  I  had  heard  of 
so  announcement  made  of  a  postponement. 

^*  After  the  necessary  papers  were  aU  prepared  we  went  from  the  office 
of  Mr.  Beach  to  the  market-house,  where  the  sale  was  to  take  place, 
and  was  made.  Prior  to  the  sale  Mr.  Alley  insisted  that  we  should  not 
bid  against  him.  I  only  recollect  the  following  named  persons  beinc 
nresent  at  the  sale,  namely,  Mr.  Robinson,  Mr.  Harrington,  and  myself 
Mr.  Beach  (our  attorney),  Mr.  Alle^,  Mr.  Duncan,  Walter  Penn  (auo 
tioneer  at  the  previous  sale),  the  shenff,  and  two  or  three  others,  whom  I 
did  not  know.  The  property  was  mostly  bid  in  by  Mr,  Alley.  I  made 
some  bids  at  his  suggestion,  and  he  would  bid  over  me.  I  think  Mr. 
Duncan  made  one  or  two  bids.    Mr.  Alley  managed  the  bidding. 

^^  In  the  settlement  of  our  sale  to  Mr.  Alley  and  others  we  received 
Mr.  Ames's  note  for  four  thousand  doUara,  at  sixty  days,  Mr.  Alley's 
dzaft  on  his  house  in  Bost(m  for  the  balaace  of  the  sum  due,  less  Mr. 
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Dtmcan's  payment  to  him  of  fifteen  hnndred  and  fifteen  dollars,  wfaidi 
he,  Mr.  Alley,  paid  over  to  us.  I  overheard  Mr.  Alley  and  Mr.  Duncan 
agree  to  proportionately  share  the  risk  of  a  note  to  be  given  by  Judge  Un- 
derwood for  his  proportion  of  the  purchase.  In  conversation  with  Mr. 
Alley,  at  which  he  insisted,  as  I  have  before  expressed,  that  we  shoold 
not  bid  against  him,  his  language  was,  *  we  having  purchased  your  judg- 
ments, you  are  not  to  (or  will  not)  bid  against  us.'  This  is  as  nearly  as 
I  can  recollect  it." 

In  answer  to  the  eighth  question  by  the  counsel  for  C.  A.  Baldwin  A 
Co.,  *^  At  the  attachment  sales  who  bid  in  the  said  dwelling-house  last 
mentioned,  and  at  what  price  ?  "  he  said,  **  John  B.  Alley,  at  about  thir^ 
teen  hundred  dollars ;  but  I  have  since  seen  a  certified  copy  of  a  deed 
from  the  sheriff  of  Alexandria  county  to  Maria  6.  Underwood." 

In  answer  to  the  sixteenth  question  by  same :  — 

*^  Tou  have  stated,  in  answer  to  the  third  question  above,  that  the  said 
attachment  sales  were  advertised  to  take  place  at  12  o'clock  M.,  bat  in 
fact  did  not  take  place  until  2  o'clock  P.  M',  on  the  day  of  sale,  and  that 
you  heard  no  announcement  made  of  a  postponement :  why  was  the  post- 
ponement made  ?  "  he  said,  *'  It  was  made  to  enable  Mr.  Beach  to  pre- 
pare the  papers  by  which  we  assigned  our  judgment  claims  to  John  B. 
Alley,  Oakes  Ames,  Duncan,  &c. ;  and  after  the  papers  were  prepared 
we  went  to  the  market-house,  and  the  sales  were  made." 

In  answer  to  the  seventeenth  question  by  same :  — 

^^  Was  any  bell  rung,  or  any  public  announcement  made  that  the  sale 
v^as  then  to  take  place,  so  as  to  give  persons  who  might  wish  to  make  bond 
fide  bids  an  opportunity  to  purchase  the  pn^rty  ?  "  He  said,  ^^  There 
was  no  bell  rung  to  attract  a  crowd.  The  auctioneer  merely  stated  to 
those  who  accompanied  him  from  Mr.  Beach's  office,  that  the  sale  would 
then  take  place.     No  effort  was  made  to  gather  a  crowd  of  bidders." 

In  answer  to  the  eighteenth  question  by  same :  — 

**  Was  there  or  not  in  fact  anything  more  than  a  mere  form  of  sale  ?  ** 
He  answered,  ^*  There  was  hardly  even  a  form  of  sale.^'* 

In  answer  to  the  twentieth  question  by  the  same :  — 

^^  Were  or  not  the  persons  interested  in  the  attachment  sales  the  same 
persons  interested  in  tne  confiscation  sales  ?  "  He  replied,  *^  They  were  aU 
the  same  riny,^^ 

In  answer  to  the  question,  ^*  What  price  did  said  house  (meaning  tlie 
house  in  controversy)  bring  at  such  attachment  sale,  and  what  was  its 
real  value  ?  "  He  said,  *'  It  sold  for  seven  hundred  dollars,  and  I  should 
think  it  was  worth  from  ten  to  twelve  thousand  doUars.^* 

Francis  Dane,  of  Boston,  testified  as  follows :  ^^  Our  firm  had  a  claim 
in  1861  for  some  forty-five  hundred  dollars  ae^ainst  the  firm  of  C.  A. 
Baldwin  &  Co.  of  Alexandria,  in  Virginia,  of  which  firm  Mr.  McVeigh  was 
a  partner.  In  1862  we  sent  the  claim  to  Mr.  Balderston,  at  Baltimore, 
who  had  a  claim  against  Baldwin  &  Co.,  with  a  request  that  if  he  con- 
cluded to  institute  suit  against  them  on  his  own  daim,  to  also  cause  the 
same  to  be  done  vnth  ours.  Our  claim  was  accordingly  put  in  suit,  and 
judgment  was  obtained  in  our  &vor  in  January  1864,  at  the  court  in 
Alexandria.  In  the  sprii^  of  1864  we  were  informed  by  Mr.  Beach,  our 
attorney,  that  Judge  U  nderwood  had  confiscated,  by  a  decree  in  his  conrf^ 
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and  had  caiued  to  be  adyertifled  for  sale  tinder  the  oonfiBcation  act,  the 
property  which  he  had  attached,  and  also  other  property  in  Alexandria 
belonging  to  Mr.  McVeigh.  The  sale  was  to  take  place  at  public  auction, 
on  the  11th  of  April,  1864.  Mr.  Robinson,  of  the  firm  of  Kimball,  Rob- 
inaaa  &  Co.  of  Boston,  proceeded  to  Washington  witii  me,  and  we  arrived 
there  on  the  9tli,  where  we  met  Mr.  Balderston,  who  was  waiting  for  us. 
We  proceeded  to  Alexandria  (Mr.  Robinson,  Balderston,  and  I),  and  had 
an  interview  with  Mr.  Beach,  our  attorney.  He  wished  us  to  go  with  him 
to  Judge  Underwood,  to  try  and  get  the  sale  of  the  propertypoetponed, 
OQ  which  our  attachment  lay.  The  judge  being  absent  at  Washington, 
Mr.  Beach  asked  us  to  come  down  the  next  morning  and  meet  him  to» 
gether,  advising  us  if  we  could  not  get  the  sale  postponed,  not  to  buy  in 
the  property,  unless  we  could  get  it  for  a  sum  equivaleht  to  the  rents  of 
fiune  while  tke  war  should  last ;  that  is  to  say,  for  a  nominal  sum,  as  he 
called  it ;  that  he  could  not  have  any  question  that  the  decision  of  the 
court  upon  the  confiscation  act  could  not  be  sustained.  We  had  the  inter- 
view with  the  judge,  all  of  us  together,  on  the  following  day  —  urged  the 
judge  to  make  the  postponement,  which  he  declined  to  do.  The  judffe 
tdd  us  lliia  was  the  first  case  in  which  property  had  been  confiscated  m 
fee  simple,  and  that  Mr.  Whiting,  solidtor  of  the  War  Department,  had 
complimented  him  on  that  decision." 

He  further  testified :  ^^  We,  next  day  being  the  10th  of  May,  on  which 
the  property  was  advertised  to  be  sold  at  12  o'clock,  proceeded  to  Alex- 
andria ;  there  met  Mr.  Alley  and  Mr.  Ames,  and  transferred  the  judg- 
ments, with  all  the  right,  title,  and  ^terest  on  the  claim  on  which  the 
judgments  were  founded,  to  John  B.  Alley,  Oakes  Ames,  Samuel  Hooper, 
and  William  A.  Duncan.  Mr.  Duncan  informed  me  that  a  previous  ar- 
rangement had  been  made  between  Mr.  AUey  and  the  parties  who  pur- 
chased at  the  confiscation  sale,  to  pay  their  proportional  share  of  the  judg^ 
ments  in  our  favor,  and  by  that  means  they  would  have  a  double  title ;  so 
that  if  one  should  fail,  tney  would  be  able  to  hold  on  to  the  other.  In 
Mr.  Ames's  words,  he  wanted  these  judgments  to  plaster  over  the  property. 
We  attended  the  sale,  which  took  place  two  hours  later  than  the  time 
advertised ;  there  were  some  ten  or  twelve  persons  present,  including  Mr. 
Alley,  Mr.  Beach,  Mr.  Robinson,  Mr.  Balderston,  the  sheriff,  his  clerk, 
and  myself.  The  property  was  sold,  and  bid  off  by  Mr.  Alley  in  differ- 
ent parcels,  each  house  being  sold  separately.  There  were  some  bids 
made  at  his  request,  but  as  far  as  I  heard  the  last  bid  on  each  piece  of 
property  was  made  by  Mr.  Alley,  after  he  had  requested  others  to  bid. 
Pievioosly  to  attending  the  sale,  Mr.  Alley  insisted  upon  our  not  bidding 
on  tile  property,  as  he  had  bought  our  claims.  A  copy  of  the  assignment 
or  transfer  of  the  judgments  above  referred  to  is  hereto  annexed,  marked 
A." 

In  answer  to  the  sixth  question  by  the  counsel  for  G.  A.  Baldwin  Ss 
CSo.,  '*  Why  then  did  you  sell  your  judgments  to  AUey,  Ames,  and  others 
after  the  confiscation  sales  ?  '^  He  said,  ^  Because  we  were  assured  by 
Judge  Underwood  and  by  Alley  and  Ames,  then  members  of  Congress 
from  Massachusetts,  the  confiscation  sales  were  valid  and  binding,  and 
that  our  attachments  were  of  no  value ;  that  the  confiscation  woidd  be 
sustained  by  the  court ;  and  we  thought,  under  the  circumstances,  that  it 
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was  neceflsary  for  us  to  save  onTfldyes  by  aooepting  th^  offer  to  buy  our 
judgments,  which  was  a  small  amoimt  in  comparisoD  to  the  yalae  of  the 
property.  The  parties  above  mentioned  said  that  if  they  failed  on  the 
confiscation  title  they  would  fall  back  on  the  attachment  title,  and  they 
were  willing  to  pay  us  something  for  oar  judgment  and  Uens ;  and  that 
they  paid  us  in  luU,  except  4I700." 

Mr.  John  P.  Robinson,  <^  Boston,  testified  as  follows :  *^  In  1861,  and 
for  sometime  before  and  after,  I  was  a  member  of  the  firm  of  Kimball, 
Bobinson  &  Co.,  and  in  1861  we  had  certain  claims  against  C.  A.  Bald- 
win &  Co.  of  Alexandria,  of  whi<&  Mr.  McVeigh  was  a  partner.  These 
claims  being  unpaid  at  maturity,  we  placed  them  in  the  hands  of  S.  Fer- 
goson  Beach,  an  attorney  at  law  of  Alexandria,  for  collection.  Mr.  John 
C.  Balderston,  of  the  firm  of  Balderston,  Ward  A  Co.  ci  Baltimore,  having 
claims  of  their  own  against  Baldwin  &  Co.,  acted  for  us  in  placing  them  in 
Mr.  Beach's  hands.  Mr.  Beach  commenced  a  snit  against  Baldwin  &  Co., 
attaching  certain  real  estate  belonging  to  Mr.  McVeigh,  upon  which  suit  he 
obtained  a  judgment  at  the  January  term  in  1864,  for  oyer  $3,000.  As  we 
could  not  sell  that  property  without  first  giving  bonds  of  some  party  who 
held  real  estate  in  die  State  of  Vii^inia,  we  did  not  take  any  measures  to 
sell  or  effect  a  sale,  or  giye  any  special  attention  to  it,  until  we  were  in- 
formed that  the  United  States  goyernment  had  seized  the  property  under 
the  confiscation  act,  and  had  adyertised  it  for  sale.  We  then  took  measures, 
by  correspondence  and  otherwise,  to  obtain  a  postponement  of  the  sale 
by  the  ^yemment,  belieying  that  as  we  were  loyal  creditors  we  should 
be  entitled  to  the  avails  of  the  property  on  our  judgment  rather  than  the 
goyernment.  Our  claims  were  contracted  before  the  war.  Being  unable 
to  effect  a  postponement,  and  learning  that  the  property  would  be  sold 
under  the  confiscation  act  on  the  11th  day  of  April,  1864,  I  went  to 
Washington  in  company  with  Mr.  Francis  Dane,  of  Boston,  arriving 
there  on  the  9th  of  Apnl,  and  met  Mr.  Balderston  in  Washington.  We, 
Dane,  Balderston,  and  myself  proceeded  to  Alexandria,  had  an  interview 
with  Judge  Underwood,  of  the  United  States  district  court,  by  whose 
decree  the  property  was  confiscated.  We  urged  him  to  postpone  tiie  sale ; 
which  he  declined  to  do.  He  said,  however,  if  the  property  should  be 
sold  under  the  decree  of  confiscation,  he  would  like  to  buy,  or  have  his 
wife  to  buy,  he  having  no  money  of  his  own  to  purchase  with,  as  he  said, 
one  of  the  houses  which  our  attachment  covered,  for  his  own  use.  He 
said  he  thought  the  parties  bu3ring  under  the  confiscation  act  would  pay 
us  something  for  our  judgments,  to  obtain  a  more  perfect  title,  and  make 
it  sure  if  the  confisoation  act  should  be  set  aside.  He  knew  the  amoont 
of  our  judgments,  and  said  that  in  his  own  case,  and  also  others  who 
might  purchase,  he  would  advise  to  pay  us  fifiy  per  cent,  of  the  amount 
of  our  claims,  adding,  ^^  perhaps  we  might  get  more  than  that  out  of  the 
parties  who  might  purchase,  if  the  property  did  not  sell  very  high.*'  He 
farther  testified :  ^  When  we  were  in  Alexandria  we  took  measures  to 
have  the  property  advertised  for  sale  under  our  judgments,  which  sale 
was  advertised  to  take  place  on  the  10th  of  May  1864.  Before  that  time 
arrived  we  weire  informed  that  Mr«  Alley  and  Mr.  Ames  declined  to  cairy 
out  the  memorandam  agreement  referred  to  above.  After  receiving  that 
information^  Mr.  Dane^  Mr.  L.  B.  Haxrington^  president  of  the  Aaatio 
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Bank,  at  Salem,  and  myself,  went  to  Washington  to  be  present  at  the 
sale.  We  arriyed  there  a  few  days  before  the  10th  of  May,  1864,  and 
foand  that  Mr.  Ames  and  Mr.  Alley  abandoned  the  agreement,  stating 
that  the  memorandum  they  had  giTen  ns  would  not  stand  in  law ;  and 
although  Mr.  Alley  wrote  it,  Mr.  Ames  said  Mr.  Alley  found  fault  with 
him  for  having  signed  it.  The  day  before  the  sale  was  to  take  place  Mr. 
Dane,  Harrington,  Balderston,  and  myself  made  a  bargain  with  Mr. 
Alley,  by  which  Mr.  Alley  was  to  purdiafte  for  himself  and  others  all  our 
jud^ents  at  seven  hundred  dollars  less  than  their  whole  amount.  We 
were  told  that  the  parties  who  bought  the  property  under  the  confiscation 
sale  were  ratably  interested  in  tiie  judgments  widi  Mr.  Alley.  On  the 
morning  of  the  sale  we  went  to  Alexandria,  and  the  papers  were  made, 
assigning  our  interest  to  John  B.  Alley,  Oakes  Ames,  Samuel  Hooper,  and 
W.  A.  Duncan,  according  to  the  agreement  made  the  previous  day  with 
Mr.  Alley;  thereupon  Mr.  Alley  and  Mr.  Ames  executed  the  bonds 
which  the  law  required  to  be  given,  and  we  received  in  notes,  checks,  and 
money  the  amount  agreed  upon  with  Mr.  Alley.  Some  two  hours  or 
more  were  occupied  in  executing  the  papers,  beyond  the  time  when  the 
sale  was  to  take  place.  Mr.  Ames  returned  to  WashingUMi  before  the 
Bale.  I  went  down  to  tiie  place  of  sale  vfith  Mr.  Dane,  Balderston,  Har- 
rington, Mr.  Alley,  and  Mr.  Beach,  and  some  half  a  doflen  others. 

^*  The  property  was  sold  by  the  sheriff  under  the  direction  of  Mr.  Alley 
chiefly,  and  I  thmk  he  was  the  prineipal  purdiaser.  Mr.  AUer^  told  us  as 
he  was  to  purchase  our  judgments  we  must  not  bid  against  him.  There 
was  apparently  no  competition  among  ikon  pre$ent  for  the  purchase  of  the 
uropertj^.  As  we  were  goine  from  Mr.  Beach's  office  to  the  place  of  sale, 
Mr.  Alley  told  me  they  might  wish  to  have  some  piece  of  the  property 
stmck  on  to  me.  When  one  of  the  paroek  wais  struck  off,  in  reply  to 
the  inquiry  of  the  auctioneer,  *  Who  was  the  purdiaser,'  Mr.  Alley  gave 
my  name.  I  assented  to  it,  but  made  no  bid,  and  had  nothing  further  to 
do  with  it." 

We  hare  made  these  extracts  from  the  depositions  to  Aow  that  the 
evidence  viras  relevant  and  material  to  the  issue,  and  that  the  court  below 
did  not  err  in  refusing  to  exclude  them  from  the  jury.  No  evidence  whalh 
ever  was  offered  to  contradict  or  esj^ain  this  testimony  ;  and  upon  this 
onimpeached  and  unimpeachable  testimony  the  jury  found  their  verdiet. 
There  was  no  motion  to  set  aside  the  verdiot  as  contraary  to  the  evidence ; 
and  if  there  had  been,  this  court,  upon  the  record  before  us^  would  haive 
been  compelled  to  have  sustained  the  verdict.  The  whole  question  of 
fraud  was  properly  submitted  to  Hbe  jury.  Their  verdiot  is  condusrve  in 
the  case,  especially  as  no  effort  is  made  by  the  plaintiff  in  error  to  con- 
tradict or  explain  the  overwhelming  and  unimpeached  evidraice ;  and  the 
court  was  not  even  asked  to  set  aside  tiie  verdict  of  the  jury  as  eontrary 
to  the  evidence. 

^  Upon  the  whole,  we  ate  of  opinion  that  the  judgment  of  the  corpora- 
tion court  of  the  city  of  Alexandria  should  be  affirmed. 

^h^dgm&nt  ^firmed. 
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BUFBBMB  COUBT  OF  THB  UNITBD  STATES. 

[OOTOBER  TebHi  1878.]  ' 

MT7NICIPAL    GOBPOBATIOK.  —  JUBISDXOTIOH    OF  U*  B.  00UBT8    IN    BS- 

BPSCI  OF  TAZATIONJ  —  MANDAMUS. 

JRBBS  V.  OITT  OF  WATERTOWN. 

Hkefaei  that  the  ojfleen  of  a  imuUe^xd  eorpwoHon  ufilfuUy  eoads  the  eaoseuiian 
of  a  judgment  againtt  it  wiU  not  amthoriu  the  levy  of  a  tax  bjf  a  court  of  the 
United  Statee  topaiyeuchjudamenL 

Aa  proper  ecueacourtofthe  United  Statet  has  juriediction  to  iseue  the  writ  ofmanr 
damue  to  compel  the  officers  of  a  municipal  corporation  to  levy  a  tax^  but  it  ean^ 
not  under  any  circumstances  direct  its  own  officer  to  enforce  the  writ  by  levying 
upon  the  property  of  individuals j  unless  eapresdy  authorized  to  do  so  by  state 
enactment* 

The  &cte  appear  in  the  ophii<m. 

Mr.  Jnstioe  Hunt  deliTered  the  opinion  of  the  conrt. 

The  plaintiff  was  the  owner  of  certain  bonds  issaed  by  the  city  of 
Watertown  to  the  Watertown  and  Madison  Raiboad  Company,  and  by 
them  sold  for  their  benefit.  The  plaintiff  reoovered  three  sereral  judge- 
ments in  the  United  States  court  on  these  bonds,  amoonting  to  neaity 
flO,000  each.  Afterwards  he  brought  another  suit  in  the  United 
States  court  for  the  Western  District  of  Wisconsin,  upon  these  several 
judgments,  and  on  the  8d  of  February,  1871,  recoyered  a  judgment  for 
•11,066.89. 

In  the  summer  of  1868  he  issued  executions  upon  the  two  judgments 
first  obtained,  which  were  returned  wholly  unsatisfied. 

In  November  of  the  same  year  he  procured  from  the  United  States 
drcuit  court  a  peremptory  writ  of  mandamus,  directing  the  city  of  Wa^ 
tertown  to  levy  and  collect  a  tax  upon  the  taxable  property  of  the  city,  to 
pay  the  said  jud^ents ;  but,  as  the  plaintiff  alleges,  before  the  writ  could 
DC  served,  a  majority  of  the  members  of  the  city  council  resigned  their 
offices.  This  fact  was  returned  by  the  marshal,  and  proceedings  upon  the 
mandamus  thereupon  ceased. 

In  May,  1869,  another  board  of  aldermen  having  been  elected,  the 
plaintiff  procured  another  writ  of  mandamus  to  be  issued,  which  writ  was 
served  on  all  of  the  aldermen  except  one  Holger,  who  was  sick  at  the  time 
of  ti^e  service  upon  the  others.  No  steps  were  taken  to  comply  with  the 
requisition  of  the  writ.  An  ordj&e  to  show  cause  why  the  aldermen  should 
not  be  punished  for  contempt,  in  not  complying  with  its  requirements, 
was  obtained,  and  before  its  return  day  six  of  the  aldermen  resigned  their 
offices,  leaving  in  office  but  one  more  than  a  quorum,  of  whom  the  said 
Holger,  upon  whom  the  writ  had  not  been  served,  was  one.  Various  pro- 
ceedings were  had  and  various  excuse*  made,  the  whole  resulting  in  an 
order  that  the  aldermen  should  at  once  levy  and  collect  the  tax;  but 
before  the  order  could  be  served  on  Holger,  he  resigned  his  office,  and 
again  the  board  was  left  without  a  quorum.  Nothing  was  accomplished 
by  their  efforts  in  aid  of  the  plaintiff,  but  fines  were  imposed  upon  the 
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recoflant  aldermen,  which  were  ordered  to  be  applied  in  diachaige  of  the 
costs  of  the  proceedings. 

In  October,  1870,  the  plaintiff  obtained  a  third  writ  of  mandamus, 
which  resulted  as  the  former  ones  had  done,  and  by  the  same  means  on  the 
part  of  the  officers  of  the  city*  A  special  election  was  ordered  to  be  held 
to  fill  the  yacanoieB  of  the  aldermen  so  reaogning,  but  no  votes  were  cast, 
except  three  in  one  ward,  and  the  person  for  whom  they  were  cast  refused 
to  qualify.  There  is  a  very  limited  denial  in  the  answer  of  some  of  these 
ail^ations,  but  their  general  truth  is  not  denied.  It  is  certain  that  no 
part  of  the  debt  of  the  plaintiff  has  ever  been  paid,  and  that  with  an 
accumulation  of  fourteen  years*  interest,  the  same  remains  wholly  due, 
and  that  the  plaintiff's  efforts  to  obtain  satis&otion  of  his  judgments  have 
failed. 

The  bill  sets  forth  certain  acts  of  the  L^islature  of  Wisconmn,  which, 
it  is  alleged,  were  intended  to  aid  the  defendant  in  evading  the  payment 
of  its  debts,  and  which,  it  can  scarcely  be  denied,  have  had  that  effect, 
whatever  might  have  been  the  intent  of  the  legislature  passing  them. 

The  plaintiff  asks  the  sud  of  the  court  to  subject  the  taxable  property 
of  the  city  to  the  payment  ot  his  judgments,  alleging  that  the  corporate 
authorities  are  trustees  for  the  benefit  of  the  credit(»s  of  the  city,  and  the 
property  of  the  citizens  a  trust  fund  for  that  purpose,  and  that  it  is  the 
duty  of  the  court  to  laj  hold  of  the  property  and  cause  it  to  be  justly 
apf&ed.  He  asks  specifically  that  a  deoree  may  be  made  subjecting  the 
taxable  property  of  the  citizens  to  the  payment  of  his  judgments,  and 
that  the  marshal  of  the  district  may  be  empowered  to  seize  and  sell  so 
much  of  it  as  may  be  necessary,  and  to  pay  over  to  him  the  proceeds  of 
BQch  sale. 

This  case  is  free  from  the  objections  usually  made  to  a  recovery  upon 
municipal  bonds.  It  is  beyond  doubt  that  the  bonds  were  issued  by  the 
authority  of  an  act  of  the  Legislature  of  the  State  of  Wisconsin,  and  in 
the  manner  prescribed  by  the  statute.  It  is  not  denied  that  the  railroad, 
in  aid  of  the  construction  of  which  they  were  issued,  has  been  built,  and 
was  put  in  <^)eration. 

Upon  a  dass  of  the  defences  interposed  in  the  answer  and  in  the  argu- 
ment it  is  not  necessary  to  spend  much  time.  Thus  it  is  alle^^ed  that  the 
dty  of  Watertown  contains  a  population  of  but  7,558  inhabitants  ;  that 
the  value  of  its  fraperty  is  assessed  at  but  littie  over  a  million  of  dollars ; 
that  the  debt  of  the  dtj  is  1(^50,000 ;  that  it  is  impossible  for  the  city  to 
pay  this  debt ;  that  it  was  expected  and  provided  that  the  railroad  com- 
pany would  pay  the  bonds  in  question,  but  the  roads  have  been  foreclosed 
and  sold ;  that  the  city  has  compromised  and  settied  a  portion  of  its  in- 
debtedneesT  that  it  has  levied  the  taxes  necessary  to  effect  such  com- 
promise, and  that  it  is  ready  to  compromise  all  outstanding  bonds  and 
judgments  at  as  high  a  rate  as  can  be  collected  of  the  people  of  Water- 
town  ;  that  there  is  no  law  to  compel  the  retention  <^  office  by  aldennen 
to  levy  taxes ;  that  the  plaintiff  took  his  chance  of  its  being  voluntarily 
done,  and  that,  not  being  voluntarily  done,  there  is  no  violation  of  law. 

These  theories  are  vicious.  They  are  based  upon  the  idea  that  a  refusal 
to  pay  an  honest  debt  is  justifiable  because  it  would  distress  the  debtor  to 
pay  it.    A  voluntary  refusal  to  pay  an  honest  debt  is  a  hi^  offence  in  a 
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commercial  commtmity,  and  is  jnsfc  cause  of  war  between  nations.  So  far 
as  the  defence  rests  upon  these  principles  we  find  no  difficulty  in  oyerml- 
in^it. 

There  is,  however,  a  grave  question  of  the  power  of  the  court  to  grant 
the  relief  asked  for. 

We  are  of  the  opinion  that  this  court  has  not  the  power  to  direct  a  tax 
to  be  levied  for  the  payment  of  these  judgments.  This  power  to  impose 
burdens  and  raise  money  is  the  highest  attribute  of  sovereignty,  aiMl  is 
exercised,  first,  to  raise  money  for  public  purposes  only  ;  and,  second,  by 
the  power  of  legislative  authority  only.  It  is  a  power  that  has  not  been 
extended  to  the  judiciary.  Especially  is  it  beyond  the  power  of  the  fed- 
eral judiciary  to  assume  the  plsuoe  of  a  state  in  the  exercise  of  this  author- 
ity, at  once  so  delicate  and  so  important.  The  question  is  not  entirely 
new  in  this  court. 

In  the  case  of  Supervi9ar$  v.  liogeri^  7  Wall.  175,  an  order  was  made 
by  this  court  appointing  the  marshal  a  commissioner,  with  power  to  levy 
a  tax  upon  the  taxable  property  of  the  county,  to  pay  the  principal  and 
interest  of  certain  bonds  issued  by  the  county,  the  payment  of  which  had 
been  refused.  That  case  was  like  the  present,  except  that  it  occurred  in 
the  State  of  Iowa,  and  the  proceeding  was  taken  by  the  express  authority 
of  a  statute  of  that  State.  The  cou^  say :  ^^  The  next  question  is  as  to 
the  appointment  of  the  marshal  as  a  commissioner  to  levy  the  tax  in  sat- 
isfaction of  the  judgment.  This  depends  upon  a  provision  of  the  Code  of 
the  State  of  Iowa.  The  provision  is  found  in  a  chapter  regulating  pro- 
ceedings in  the  writ  of  mandamus,  and  the  power  is  given  to  the  court  to 
appoint  a  person  to  discharge  the  duty  enjomed  by  uie  peremptoiy  writ 
which  the  defendant  had  refused  to  perform,  and  for  which  refusal  he  was 
liable  to  an  attachment  ....  and  is  express  and  unqualified.  The 
duty  of  levying  the  tax  upon  tilie  taxable  property  of  the  county  to  pay 
the  principal  and  interest  of  these  bonds  was  specially  enjoined  upon  the 
board  of  supervisors  by  the  act  of  the  legislature  that  authorized  their 
issue,  and  the  appointment  of  the  marshal  as  a  commissioner,  in  pursu- 
ance of  the  above  section,  is  to  provide  for  the  performance  of  this  duty 
where  the  board  has  disobeyed  or  evaded  the  law  of  the  state  and  die 
peremptory  mandate  of  the  court." 

The  State  of  Wisconsin,  of  which  the  city  of  Watertown  is  a  munici- 
pal corporation,  has  passed  no  such  act.  The  case  of  SuperpUors  v.  Rog^ 
ers  is,  therefore,  of  no  authority  in  the  case  before  us.  The  appropriate 
remedy  of  the  plaintiff  was  and  is  a  writ  of  mandamus.  See  Miggs  v. 
Johnson  County^  6  Wall.  166.  This  may  be  repeated  as  often  as  the 
occasion  requires.  It  is  a  judicial  writ,  a  part  of  a  recognized  course  of 
legal  proceedings.  In  the  present  case  it  nas  been  thus  far  unavailing, 
and  the  prospect  of  its  future  success  is,  perhaps,  not  flattering.  How- 
ever this  may  be,  we  are  aware  of  no  authority  in  this  court  to  appoint  its 
own  officer  to  execute  the  duty  thus  n^leoted  by  the  city  in  a  case  like 
the  present. 

In  Welch  v.  Ste.  Genevieve^  1  Dill.  O.  G.  180,  at  a  cireuit  court  fc^  the 
IMstrict  of  Missouri,  a  tax  was  ordered  to  be  levied  by  the  marshal  under 
similar  circumstances.  We  are  not  able  to  reoomize  the  authority  of  the 
case.    No  counsel  appeared  for  the  -city ;  Mr.  Reynales  as  mUeus  curim 
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only ;  no  authorities  are  cited  which  sustain  the  position  taken  by  the 
court ;  the  power  of  the  court  to  make  the  order  is  disposed  of  in  a  single 
paragraph,  and  the  execution  of  the  order  suspended  for  three  months  to 
give  the  corporation  an  opportunity  to  select  officers  and  itself  to  levy  and 
collect  the  tax,  with  the  reservation  of  a  longer  suspension  if  it  should 
appear  advisable.  The  judge,  in  delivering  the  opmi(m  of  the  court, 
states  that  the  case  is  without  precedent,  and  cites  in  support  of  its  deci- 
sion no  other  cases  than  that  of  Miffgd  v.  Johnson  County^  6  Wall.  166, 
and  Lansing  v.  County  Trea9urer^  1  DilL  0.  C.  622.  The  case  cited  from 
6  Wallace  does  not  touch  the  present  point.  The  question  in  that  case 
was  whether  a  mandamus  having  been  issued  by  a  United  States  court  in 
the  regolar  course  of  proceedings,  its  operation  could  be  stayed  by  an 
injunction  from  the  state  conrt,  and  it  was  held  that  it  could  not  be.  It 
is  probable  that  the  case  of  tShtpervisors  v.  JBoger$y  7  WalL  175,  was  the 
one  intended  to  be  dted.     This  case  has  ahready  been  considered. 

The  case  of  Lansing  v.  County  Treasurer^  also  cited,  arose  within  the 
State  of  Iowa.  It  fell  within  the  case  of  8upervi$or$  v.  £oger$y  and  was 
ri^tiy  decided,  because  authorized  by  the  express  statute  of  the  State  of 
Iowa.  It  offered  no  precedent  for  the  decision  of  a  case  arising  in  a  state 
where  such  a  statute  does  not  exist. 

Theae  are  the  only  authorities  upon  the  power  of  this  court  to  direct  the 
levy  of  a  tax  under  the  circumstances  existing  in  this  case  to  which  our 
attention  has  been  called. 

The  plaintiff  insists  that  the  court  may  aooomplish  the  same  result 
under  a  different  name ;  that  it  has  jurisdiction  of  the  persons  and  of  the 
property,  and  may  subject  the  property  of  the  citizens  to  the  payment 
of  the  plaintiff's  debt  without  the  intervention  of  state  taxing  officers, 
and  witiiout  regard  to  tax  laws.  His  theory  is  that  the  court  should 
make  a  decree  subjecting  the  individual  property  of  the  citizens  of  Water- 
town  to  the  payment  (^  the  plaintiff's  judgment ;  direct  the  marshal  to 
make  a  list  thereof  from  the  assessment  ro&,  or  from  such  other  sources 
of  information  as  he  may  obtain ;  report  the  same  to  the  court,  where 
any  objections  should  be  heard ;  that  the  amount  of  the  debt  should  be 
apportioned  upon  the  several  pieces  of  property  owned  by  individual  citi- 
zens; that  the  marshal  should  be  directed  to  collect  sndbi  apportioned 
amount  from  such  persons,  or  in  default  thereof  to  sell  the  property. 

As  a  part  of  this  theory  the  plaintiff  ai^nes  that  the  court  has  authority 
to  direct  the  amount  of  the  judgment  to  be  wholly  made  from  the  prop- 
erty belonging  to  any  inhabitant  of  the  city,  leaving  the  citizens  to  settle 
the  equities  between  themselves. 

This  theory  has  many  difficulties  to  oioonnter.  In  seeking  to  obtain 
for  the  plaintiff  his  just  rights,  we  must  be  caaref ul  not  to  invade  the  rights 
of  others.  If  an  inhabitant  of  the  city  of  Watertown  should  own  a  bbck 
of  buildings  of  the' value  of  $20,000,  upon  no  [nrinc^le  of  law  could  the 
whole  of  Ihe  plidntiff's  debt  be  collected  from  that  property.  Upon  the 
assumption  that  individual  property  is  liable  for  the  payment  of  the  cor- 
porate debts  of  the  municipality,  it  is  only  so  liable  for  its  porportionate 
amount.  The  inhabitants  are  not  joint  and  several  debtors  with  the  coo^ 
paraticn,  nor  does  their  property  stand  in  ,that  relation  to  the  corporation 
orto  the  creditor.    This  is  not  the  theory  of  the  law  even  in  regard  to 
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taxation.  The  block  of  bttildings  we  have  supposed  is  liable  to  taxation 
only  npon  its  yalue  in  proportion  to  the  ralne  of  the  entire  property,  to 
be  ascertained  by  assessment,  and  when  the  proportion  is  ascertained  or 
paid  it  is  no  longer  or  further  liable.  It  is  discbaiged.  The  residue  of 
the  tax  is  to  be  obtained  from  other  sources.  There  may  be  repeated 
taxes  and  assessments  to  make  up  delinquencies,  but  the  principle  and 
general  rule  of  law  are  as  we  have  stated. 

In  relation  to  the  corporation  before  us,  this  objection  to  the  liabiliir  of 
individual  property  for  the  payment  of  a  corporate  debt  is  presented  in  a 
specific  form.    It  is  of  a  statutory  character. 

The  remedies  for  the  collection  of  a  debt  are  essential  parts  of  the  con- 
tract of  indebtedness,  and  those  in  existence  at  the  time  it  is  incurred 
must  be  substantially  preserved  to  the  creditor.  Thus  a  statute  prohibit- 
ing the  exercise  of  its  taxing  power  by  the  dtv  to  raise  money  for  the 
payment  of  these  bonds  would  be  void.  Von  Hoffman  v.  City  of  QtUney^ 
4  Wall.  585.  But  it  is  otherwise  of  statutes  which  are  in  existence  at  the 
time  the  debt  is  contracted.  Of  these  the  creditor  must  take  notice,  and 
if  all  the  remedies  are  preserved  to  him  which  were  in  existence  when  his 
debt  was  contracted,  he  has  no  cause  of  complaint.  Cooley^s  Const.  Lim. 
285,  287. 

By  section  9  of  the  defendant's  charter,  Priv.  Laws,  ch.  287,  p.  667,  it 
is  enacted  as  follows :  *^  Nor  shall  any  real  or  personal  proper^  of  any 
inhabitant  of  said  city,  or  any  individual  or  corporation,  be  levied  upon  or 
sold  by  virtue  of  any  execution  issued  to  satisfy  or  collect  any  debt,  obli- 
gation, or  contract  of  said  city.*^ 

If  the  power  of  taxation  is  conceded  not  to  be  applicable,  and  the 
power  of  tne  court  is  invoked  to  collect  the  money  as  upon  an  execution  to 
satisfy  a  contract  or  obligation  of  the  city,  this  section  is  directly  appli- 
cable and  forbids  the  proceeding.  The  process  or  order  asked  for  is  in 
the  nature  of  an  execution ;  the  property  proposed  to  be  sold  is  that  oi  an 
inhabitant  of  the  city;  the  purpose  to  which  it  is  to  be  applied  is  the 
satisfaction  at  a  debt  of  the  citv.  The  proposed  remedy  is  in  direct  viola- 
tion of  a  statute  in  existence  when  the  debt  was  incurred  and  made  known 
to  the  creditor  with  the  same  solemnity  as  the  statute  which  save  power 
to  contract  the  debt.  All  laws  in  existence  when  the  contract  is  made  are 
necessarily  referred  to  in  it,  and  form  a  part  of  the  measure  of  the  obliga- 
tion of  the  one  party  and  of  the  right  acquired  by  the  other.  Cooley's 
Const.  Lim.  285. 

But  independently  of  this  statute,  upon  the  general  principles  of  law  and 
of  equity  jurisprudence,  we  are  of  opinion  that  we  cannot  grant  the  relief 
asked  for.  The  plaintiff  invokes  the  aid  of  the  principle  that  all  legal 
remedies  having  failed,  the  court  of  chancery  must  ffive  him  a  remedy ; 
that  there  is  a  wrong  which  cannot  be  righted  elsewhere,  and  hence  tne 
right  must  be  sustained  in  chancery.  The  difficulty  arises  from  too  broad 
an  application  of  a  general  principle.  The  great  advanta^  possessed  by 
the  court  of  chancery  is  not  so  much  in  its  barged  jurisdiction  as  in  the 
extent  and  adaptabihty  of  its  remedial  powers.  Oeneraily  its  jurisdiction  is 
as  well  defined  and  limited  as  that  of  a  cou^  of  law.  It  cannot  exercue 
jurisdiction  when  there  is  an  adequate  and  complete  remedy  at  law.  It 
cannot  assume  control  over  that  large  class  of  obligations  called  imperfect 
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obligations,  resting  apon  conscience  and  moral  duty  only,  unconnected 
with  legal  obligations.  Judge  Story  says,  ^^  There  are  cases  of  fraud,  of 
accident,  and  of  trust  which  neither  courts  of  law  nor  of  equity  presume 
to  lelieye  or  to  mitigate,"  of  which  he  cites  many  instances.  1  Story, 
£q.  Jar.  §  61.  Lord  Talbot  says,  *'  There  are  cases,  indeed,  in  which  a 
coart  of  equity  giyes  remedy  where  the  law  gives  none,  but  where  a  par- 
ticular remedy  is  given  by  law,  and  that  remedy  is  bounded  and  circum- 
scribed by  psurticular  rules,  it  would  be  very  improper  for  this  court  to 
take  it  up  where  the  law  leaves  it  and  extend  it  further  than  the  law 
allows."     Heard  v.  Startford^  Cas.  temp.   Talb.   174,  cited  by  Story, 

Generally  its  juriBdiction  depends  upon  legal  obligations,  and  its  decrees 
can  only  enforce  remedies  to  the  extent  and  in  the  mode  by  law  estab- 
lished. With  the  subjects  of  fraud,  trust,  or  accident,  when  properly  before 
it,  it  can  deal  more  completely  than  can  a  court  of  law.  These  subjects, 
however,  may  arise  in  courts  of  law  and  there  be  well  disposed  of.  1 
Story  Eq.  Jur.  §  60. 

A  court  of  equity  cannot,  by  avowing  that  there  is  a  lAght,  but  no 
remedy  known  to  the  law,  create  a  remedy  in  violation  of  law,  or  even 
without  the  authority  of  law*  It  acts  upon  established  principles  not  only, 
bat  through  established  channels.  Thus,  assume  that  uie  plaintiff  is  enti- 
tled to  the  payment  of  his  judgment,  and  that  the  defendemt  neglects  its 
duty  in  refusing  to  raise  the  amount  by  taxation,  it  does  not  fol- 
low that  this  court  may  order  the  amount  to  be  made  from  the  private 
estate  of  one  of  its  citizens.  This  summary  proceeding  would  involve  a 
violation  of  the  rights  of  the  latter.  He  has  never  been  heard  in  court. 
He  has  had  no  opportunity  to  establish  a  defence  to  the  debt  itself,  or  if 
the  judgment  is  valid,  to  show  that  his  property  is  not  liable  to  its  pay* 
ment.  It  is  well  settled  that  legislative  exemptions  from  taxation  are 
valid,  that  such  exemptions  may  be  perpetual  in  their  duration,  and  that 
Iheyare  in  some  cases  beyond  legislative  interference.  The  proceeding 
supposed  would  violate  that  fundamental  principle  contained  in  chapter 
twenty-nine  of  Magna  Charta,  and  embodied  in  the  Constitution  of  the 
United  States,  that  no  man  shall  be  deprived  of  his  property  without  due 
prooeas  of  law ;  that  is,  he  must  be  served  with  notice  of  the  proceeding, 
and  have  a  day  in  court  to  make  his  defence.  WesterveU  v.  Qreig^  12 
N.  Y.  209. 

'^Due  process  of  law,"  it  is  said,  ^^undoubtedly  means  in  the  due 
coQise  of  legal  proceedings,  according  to  those  rules  and  forms  which  have 
been  established  for  the  protection  of  private  rights."  lb.  In  the  New 
England  States  it  is  held  that  a  judgment  obtained  against  a  town  may 
be  levied  upon  and  made  out  of  the  property  of  any  inhabitant  of  the 
town.  The  suit  in  those  States  is  brought  in  form  against  the  inhabitants 
of  the  town,  naming  it ;  the  individual  mhabitants,  it  is  said,  may,  and  do, 
appear  and  defend  the  suit,  and  hence  it  is  held  that  the  individual  inhab- 
itaots  have  thdr  dav  in  court,  are  each  bound  by  the  judgment,  and  that 
it  may  be  collected  crom  the  property  of  anv  one  of  them.  See  the  cases 
collected  in  Gooley^s  Const.  Lim.  240  to  2^5.  This  is  local  law  peculiar 
to  New  England.  It  is  not  the  law  of  this  country  generally,  or  of  Eng- 
land«    RmbM  v.  Men  of  Devon^  2  T.  B.  661.    It  has  never  been  held  to 

VOL.L  90 


806  THE  AMEBIGAN  LAW  TIMES  REPORTS.  [July,  1874. 

Vol.  L]  Rbm  V,  CiTT  OF  Watbetowx.  [Nou  7. 

be  the  law  in  New  York^  in  New  Jersey,  in  Pennsylvania,  nor,  as  stated 
by  Mr.  Cooley,  in  any  of  the  Western  States*  See  Emeric  y.  GHlfnan^  10 
Cal.  408,  where  all  the  cases  are  collected.  So  far  as  it  rests  upon  the 
rule  that  these  municipalities  have  no  common  fund,  and  that  no  other 
mode  exists  by  which  demands  a^;ainst  them  can  be  eiiiorced,  he  says  that 
it  cannot  be  considered  as  apphcable  to  tliose  states  where  provision  is 
made  for  compulsory  taxation  to  satisfy  judgments  against  a  town  or  city. 
Cooley's  Const.  Lim.  246. 

The  general  principle  of  law  to  which  we  have  adverted  is  not  disturbed 
by  these  references.  It  is  applicable  to  the  case  before  us.  Whether,  in 
fact,  the  individual  has  a  defence  to  the  debt,  or  by  way  of  exemption,  or 
is  without  defence,  is  not  important.  To  assume  that  he  has  none,  and, 
therefore,  that  he  is  entitled  to  no  day  in  court,  is  to  assume  against  him 
the  very  point  he  may  wish  to  contest. 

Again,  in  the  case  of  Emeric  v.  GUlmait,  before  cited,  it  is  said :  **'  The 
inhabitants  of  a  county  are  constantly  changing ;  those  who  contributed  to 
the  debt  may  be  non-residents  upon  the  recovery  of  the  judgment  or  the 
levy  of  the  esecution.  Those  who  oppose  the  creation  of  the  liability  may 
be  subjected  to  its  payment,  while  those,  by  whose  fault  the  burden  has 

been  imposed,  may  be  entirely  relieved  of  responsibility To 

enforce  this  right  against  the  inhabitant  of  a  county  would  lead  to  such  a 
multiplicity  of  suits  as  to  render  the  right  valueless."  We  do  not  pei^ 
ceive,  if  the  doctrine  contended  for  is  correct,  why  the  money  might  not 
be  entirely  made  from  property  owned  by  the  creditor  himself,  if  he 
should  happen  to  own  property  within  the  limits  of  the  corporation,  of 
sufficient  value  for  that  purpose. 

The  difficulty  and  the  embarrassment  arising  from  an  apportionment  or 
contribution  among  those  bound  to  make  the  payment  we  do  not  regard 
as  a  serious  objection.  Contribution  and  apportionment  are  recognized 
heads  of  equity  jurisdiction,  and  if  it  be  assumed  that  process  could  issue 
directly  against  the  citizens  to  collect  the  debt  of  the  city,  a  court  of 
equity  could  make  the  apportionment  more  conveniently  than  could  a 
court  of  law,     1  Story  Eq.  Jur.  §  470  et  %eq. 

We  apprehend,  also,  that  there  is  some  confusion  in  the  plaintifE  *s  prop- 
osition, upon  which  the  present  jurisdiction  is  claimed.  It  is  conc^ed, 
and  the  authorities  are  too  abundant  to  admit  a  question,  that  there  is  no 
chancery  jurisdiction  where  there  is  an  adequate  remedy  at  law.  The 
writ  of  mandamus  is,  no  doubt,  the  regular  remedy  in  a  case  like  the  pres- 
ent, and  ordinarily  it  is  adequate  and  its  results  are  satisfactory.  The 
plaintiff  alleges,  however,  in  the  present  case,  that  he  has  issued  such  a 
writ  on  three  different  occasions  ;  that,  by  means  of  the  aid  afforded  bv 
the  legislature  ancl  by  the  devices  and  contrivances  set  forth  in  the  bill, 
the  writs  have  been  fruitless ;  that,  in  fact,  they  afford  him  no  remedy. 
The  remedy  is  in  law  and  in  theory  adequate  and  perfect.  The  difficulty 
is  in  its  execution  only.  The  want  of  a  remedy  and  the  inability  to  ol>- 
tain  the  fruits  of  a  remedy  are  quite  distinct,  and  yet  they  are  confounded 
in  the  present  proceedii^.  To  illustrate :  the  writ  of  habere  fadoB  posies' 
rionem  is  the  established  remedy  to  obtain  the  fruits  of  a  judgment  for  the 
plaintiff  in  ejectment.  It  is  a  full,  adequate,  and  complete  remedy.  Not 
many  years  since  there  existed  in  Central  New  York  combinations  of  set* 
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tiers  and  tenants,  disguised  as  Indians,  and  calling  themselves  such,  who 
resisted  the  execution  of  this  process  in  their  counties,  and  so  effectually 
that  for  some  years  no  landlord  could  gain  possession  of  his  land.  There 
was  a  perfect  remedy  at  law,  but  through  fraud,  violence,  or  crime,  its 
execution  was  prevented.  It  will  hardly  be  argued  that  this  state  of 
things  gave  authority  to  invoke  the  extraordinary  aid  of  a  court  of  chan- 
cery. The  enforcement  of  the  legal  remedies  was  temporarily  suspended 
by  means  of  illegal  violence,  but  the  remedies  remained  as  before.  It  was 
the  case  of  a  miniature  revolution.  The  courts  of  law  lost  no  power,  the 
ooort  of  chancery  gained  none.     The  present  case  stands  upon  the  same 

Cciple.  The  legal  remedy  is  adequate  and  complete,  and  time  and  the 
must  perfect  its  execution. 

Entertaming  the  opinion  that  the  plaintiff  has  been  unreasonably  ob- 
structed in  the  pursuit  of  his  legal  remedies,  we  should  be  quite  willing 
to  give  him  the  aid  requested  if  the  law  permitted  it.  We  cannot,  how- 
ever, find  anthority  for  so  doing,  and  we  acquiesce  in  the  conclusion  of 
die  court  below  that  the  bill  must  be  dismisscKl.        Judgment  affirmed. 

Mr.  Jnstice  Clifford.  I  dissent  from  the  opinion  of  the  court  in  this 
case  upon  the  ground  that  equity  will  never  suffer  a  trust  to  be  defeated 
by  the  refusal  of  the  trustee  to  administer  the  fund,  or  on  account  of  the 
misoondact  of  the  trustee ;  and  also  because  the  effect  of  the  decree  in  the 
ooort  below,  if  affirmed  by  this  court,  will  be  to  ^ve  judicial  sanction  to 
a  fraudulent  repudiation  of  an  honest  debt.  For  which  reasons,  as  it  seems 
to  me,  the  decree  of  the  subordinate  court  should  be  reversed. 

Ifr.  Justice  SwAYNE  concurred  in  the  dissent. 


sufbemb  coubt  op  iowa. 
[April  Tsbm,  1874.] 

DBXD  oar  MATlBTICn  WOMAN.  —  BBQUISITES  OF.  —  EQUHT  OANKOT  OOB* 
SBCrr  OMISSION  OB  JOBTAKE  IN  BODY  OF  8U0H  DBBD. 

BEATON  V.  FRTBBRGER. 

l%e  deed  of  a  married  wemany  to  be  operative  at  a  vaKd  cofuvyofuv,  miiet  be  exe- 
cuted  in  strict  eonformity  with  aU  the  statutory  requirements* 

Where  the  name  of  a  married  woman  is  omitted  in  the  body  of  a  deedy  equity 
cannot  supply  the  omission^  even  if  the  execution  and  acknowledgment  are 
hgaSy  sufficient. 

The  facts  s^pear  in  the  opinions. 

Day,  J.  The  defendant  testified  that  Rebecca  Heaton  was  his  sister ; 
that  he  pnrchased  the  land  in  controversy  in  1844  or  in  1845,  and  paid 
therefor  9100  \  that  his  father  gave  said  land  to  Rebecca  prior  to  his  pur- 
diase  thereof,  and  that  the  understanding  was  that  he  was  to  make  them 
a  deed ;  that  the  understanding  was  that  he  was  to  have  the  whole  land, 
and  a  good  title  and  warranty  deed ;  and  he  always  supposed  he  had  such 
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a  deed  until  September,  1869  ;  and  that  he  knew  of  no  reason  why  it  was 
not  Buch,  unless  it  was  made  by  mistake  in  the  form  in  which  it  was  exe- 
cuted ;  that  he  went  into  possession  in  1845,  and  has  paid  the  taxes  ever 
since ;  that  he  had  ten  acres  broken  on  said  tract  in  1845  or  1846,  and 
had  twenty-fiye  acres  more  broken  and  fenced  in  1855  or  1856 ;  and  that 
he  has  had  crops  oCE  the  land  r^ularly  every  year  since  1856.  That 
plaintiff 's  parents  had  full  knowledge  of  his  occupancy  thereof,  and  his 
claim  thereto,  and  they  never  asserted  any  claim  to  the  ownership 
thereof. 

The  conveyance  under  which  defendant  claims  is  in  the  usual  form  of  a 
warranty  deed,  and  b^ins  as  follows :  ^^  This  indenture,  made  this  17th 
day  of  April,  in  the  year  1845,  between  Silas  H.  Heaton,  of  the  county 
of  Muscatine  and  Iowa  Territory,  of  the  first  part,  and  Moses  Fryberger, 
of  the  county  of  Muscatine,  of  the  second  part,  witnesseth :  That  the  said 
party  of  the  first  part,  for  and  in  consideration  of  the  sum  of  one  hun- 
dred dollars,^'  &c.  This  deed  is  signed  by  Silas  and  Rebecca  Heaton. 
The  acknowledgment  is  in  the  following  form :  — 

"  Teeeitoby  op  Iowa,         ) 

Muscatine  County.      )    ** 

^^  I,  David  Odell,  justice  of  the  peace  within  and  for  said  county,  do 
hereby  certify  that  this  day  appeared  before  me  Silas  Heaton  and  Re- 
becca Heaton,  to  me  known  to  be  the  persons  whose  names  are  sub- 
scribed to  the  foregoing  instrument,  as  parties  thereto,  and  acknowledged 
the  execution  thereof  to  be  their  act  and  deed.  And  the  said  Rebecca 
Heaton,  wife  of  Silas  Heaton,  on  examination  separate  and  apart  from 
her  said  husband,  acknowledged  that  she  executed  the  same,  and  relin- 
quished her  dower  in  the  real  estate  mentioned,  freely  and  withoat  oom- 
pulsion,  or  undue  influence  of  her  said  husband. 

^^  Given  under  my  hand,''  &c. 

It  is  not  shown  that  at  the  time  of  makmg  this  conveyance  the  grantors 
had  taken  possesion  of  the  premises,  or  made  any  improvements  thereon. 
So  far  as  appears  from  the  evidence  a  mere  verbal  gft  of  the  lands  had 
been  made  to  Rebecca  Heaton  by  her  father,  Peter  Frvberser.  Rebecca 
therefore  had  no  title  to,  nor  interest  in  the  lands  which  she  could  have 
enforced  against  her  father,  if  he  had  refused  to  execute  a  conveyance  to 
her.  Hence,  if  the  deed  to  defendant  can  have  any  operation  as  against 
Rebecca,  it  must  be  by  way  of  estoppel,  under  the  provisions  of  section 
3,  chapter  54  of  the  Kevised  Statutes  of  1848,  then  in  force,  providing 
that  ^^  it  any  person  shall  convey  any  real  estate  by  a  conveyance  pur- 
porting to  convey  the  same,  in  fee  simple  absolute,  and  shall  not  at  the 
time  of  such  conveyance  have  the  lesal  estate  in  such  real  estate,  bat 
shall  afterward  acquire  the  same,  the  legal  estate  subsequently  acquired 
shall  immediately  pass  to  the  grantee ;  and  such  conveyance  shall  be  as 
valid  as  if  such  le^  estate  had  been  in  the  grantor  at  the  time  of  tiie  con- 
veyance." But,  in  order  that  a  conveyance  may  so  operate  to  pass  an 
after  acquired  title,  it  must,  we  apprehend,  be  so  executed  that  it  would 
have  passed  the  grantor's  estate  at  the  time  of  execution,  if  he  had  then 
held  the  title. 

The  law  in  force  at  the  time  this  deed  was  executed  contains  the  follow- 
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ing  pTOvisionB,  respectiiig  the  conveyance  by  a  married  woman  of  her  real 
estate :  ^  A  married  woman  may  convey  any  of  her  real  estate,  by  any 
conveyance  thereof  executed  by  herself  and  husband,  and  acknowledged 
by  such  married  woman,  and  certified  in  the  manner  hereinafter  prescribed 
by  some  court  authorized  by  this  act  to  take  and  certify  such  acknowl- 
edgment." 

^*  No  such  acknowledgment  shall  be  taken  unless  such  married  woman 
shall  be  personally  known  to  at  least  one  judge  of  the  court  taking  the 
Bame,  to  oe  the  person  whose  name  is  subscribed  to  such  conveyance  as  a 
party  thereto,  or  shall  be  proved  to  be  such  by  at  least  one  credible  wit- 
ness ;  nor  unless  such  married  woman  shall  be  made  acquainted  with  the 
contents  of  such  oonvevance,  and  shall  acknowledge,  on  an  examination 
apart  from  her  husband,  that  she  executed  the  same  freely,  and  without 
compulsion  or  undue  influence  of  her  husband. 

^'The  certificate  of  such  acknowledgment  shall  set  forth  that  such  mar- 
ried woman  was  personally  known  to  at  least  one  judge  of  the  court 
granting  the  same,  to  be  the  person  whose  name  is  sub^ribed  to  such 
conveyance,  as  a  party  thereto,  or  was  proved  to  be  such  by  at  least  one 
witness  (whose  name  shall  be  inserted  in  the  certificate),  and  that  she 
was  made  acquainted  with  the  contents  of  such  conveyance,  and  acknowl- 
edged, on  an  examination  apart  from  her  husband,  tnat  she  executed  the 
same  freely,  and  without  compulsion  or  undue  iniSuence  from  her  hus- 
band."    Revised  Statutes  of  1848,  chapter  54,  sections  24,  27,  28. 

At  common  law  a  wife  could  convey  her  real  estate  only  by  uniting 
with  her  husband  in  levying  a  fine,  which,  being  a  solemn  proceeding  <^ 
record,  the  judges  were  supposed  to  watch  over  and  protect  her  rights, 
and  ascertain  by  a  private  examination  that  her  participation  was  vol- 
mitary. 

The  mode  prescribed  in  the  statute  above  set  out,  and  which  is  gen- 
erally adopted  in  this  country,  of  alienating  the  property  of  2,  feme  covert 
by  a  deed  acknowledged  apart  from  her  husband,  is  a  substitute  for 
the  common  law  fine,  and  is  an  enlargement  of  the  power  of  alienation. 
Bat  in  order  that  her  deed  may  be  operative  to  any  extent,  and  for  any 
purpose,  it  is  necessary  that  it  shall  conform  fully  with  the  statute.  Inde- 
pendent of  the  statute  she  has  no  power  to  convey. 

From  an  examination  of  the  deed  in  question,  it  appears  that  the  name 
of  Rebecca  Heaton  nowhere  appears  in  the  body  of  the  deed,  although 
her  name  is  signed  to  it ;  and  further,  that  the  acknowledgment  omits 
to  state  thA  she  tffos  made  acquainted  with  the  contents  of  such  con- 
veyance. 

The  courts  have  uniformly  held  that  either  of  these  defects  renders  the 
deed  void,  and  incapable  of  enforcement  against  the  wife.  We  have  not 
been  able  to  find  a  single  case  which  admits  of  the  correction  of  such 
defects  in  a  court  of  equity. 

I.  In  OFerraU  v.  Simplot,  4  G.  Greene,  162 ;  S.  C.  i  Iowa,  381, 
an  acknowledgment  with  the  above  omission  was  held  to  be  fatally 
defective. 

In  SiUiman  v.  Cummin^^  IS  Ohio,  116,  in  which  the  acknowledgment 
failed  to  state  that  the  defendant,  a  married  woman,  was  made  acquainted 
with  the  oontSnts  of  the  deed,  the  court  employed  the  following  hmguage : 
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^^  A  married  woman  has  no  legal  existence  or  power  to  transfer  her  in- 
terest in  real  estate,  except  through  the  statutory  channel.  The  mode  of 
executing  the  conveyance  confers  upon  ber  the  power  to  convey.  Where 
the  power  exists  independent  of  its  mode  of  execution,  and  has  been 
defectively  executed,  it  is  not  a  case  of  want  of  power,  bat  of  defective 
execution,  which  a  court  of  equity  will  aid.  But  where  the  power  and 
mode  of  execution  are  inseparable,  the  power  resulting  from  the  mode, 
and  that  mode  has  not  been  pursued,  it  is  not  a  case  of  defective  execo- 
tion,  but  a  want  of  power  which  a  court  of  equity  cannot  aid.  Hence, 
when  a  married  woman  attempts  to  convey,  and  lacks  power  from  not 
pursuing  the  mode  prescribed,  courts  of  equity  will  not  relieve,  becaose 
to  amend  the  mode  is  to  create  the  power."  And  in  this  case  it  was  held 
that  the  deed  did  not  pass  the  estate  of  the  wife,  and  that  a  court  of  equity 
could  grant  no  relief.  In  Qrove  v.  Zumhro^  14  Grattan,  501,  Mary 
Zumbro  and  John  Zumbro  her  husband  deeded  the  land  to  the  defendant 
in  1833.  In  1850  John  Zumbro  died,  afterward  Mary  brought  her  action 
in  equity  to  recover  the  land.  The  cause  was  tried  in  1856.  The  certifi- 
cate of  acknowled^ent  did  not  comply  with  the  statute,  in  that  it  failed 
to  state  that  she  did  not  wish  to  retract  it.  The  deed  was  held  inoperar 
tive,  and  she  was  held  entitled  to  recover  the  land. 

To  the  same  effect  is  Watson  v.  Bailey^  1  Binn.  470,  in  which  it  was 
held  that  the  omission  of  the  word  voluntary  in  the  acknowledgment  of 
the  wife  rendered  the  deed  inoperative  to  pass  the  title  to  her  luids,  and 
that  it  is  not  admissible  to  prove  her  parol  declaration  that  she  executed 
the  deed  voluntarily,  and  if  it  was  not  sufficient  would  execute  and 
acknowledge  it  again,  or  do  any  act  to  make  the  deed  good. 

In  Dewey  v.  VampaUf  4  Michigan,  565,  the  court  used  this  language  : 
^^  The  deed  of  hfeme  covert  conveying  her  interest  in  lands  which  she 
owns  in  fee  does  not  pass  her  interest  by  the  force  of  its  execution  and 
delivery,  as  in  the  common  case  of  a  deed  by  a  person  under  no  l^al  dia- 
ability.  But  the  law  presumes  that  a  feme  covert  acts  under  the  coercion 
of  her  husband,  unless  by  a  separate  acknowledgment  out  of  the  presence 
of  her  husband,  before  some  officer  duly  authorized  to  take  such  acknowl- 
edgment. The  deed  of  a  feTne  covert  being  void  at  common  law  ia  a 
nuUity,  unless  acknowledged  in  strict  compliance  with  the  statute.  The 
acknowledgment  as  to  her  is  a  part  of  me  deed.''  To  the  same  effect 
is  Pratt  V.  Battels,  28  Vt.  685.  Russell  v.  Bumsey^  35  Illinois,  362,  was 
an  action  for  the  recovery  of  dower.  The  deed  was  both  executed  and 
acknowledged  by  the  wife,  but  the  certificate  of  acknowledgment  failed  to 
state  that  the  wife  relinquished  her  dower  in  the  premises.  In  holding 
that  her  dower  was  not  barred,  the  court  employed  the  following  lan- 
guage:— 

**  It  is  urged  that  a  widow  claiming  dower  under  such  circumstances 
acts  in  bad  ndtib.  This  may  be  true,  but  the  law  is  not  designed  to  r^pi- 
late  morals  of  individuals  who  violate  no  law.  Also,  that  she  knew  when 
she  executed  the  deed  that  the  purchaser  expected  to  obtain  a  release  of 
her  dower,  and  that  she  must  have  designed  to  bar  it  b^  her  act.  T*he 
same  might  be  said  with  equal  truth,  ii  she  had  only^  signed  the  deed, 
and  acknowledged  it  in  the  presence  of  a  subscribing  witness  ;  and  yet  it 
would  not  be  contended  that  her  dower  would  thereby  have  been  released. 
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nor  ooaM  witnesBes  be  called  to  proye  the  &ct.  Hie  statate  hits,  in  lieu 
of  the  more  solemn  mode  of  baxring  dower  by  fine  or  recoyery,  adopted 
the  examination  and  certificate  of  the  officer.  When  this  change  was 
made  it  can  hardly  be  supposed  that  any  reqoirement  imposed  would  be 
regarded  as  merely  formal  and  directory.  In  so  great  and  important  a 
cfaai^  in  the  mode  of  barring  dower,  it  would  of  coarse  l^ad  to  the  adop- 
tion of  acts  deemed  sufficient,  but  to  no  more  than  was  deemed  essential. 
The  wife  is  unable  to  bar  her  rieht  of  dower  except  by  conforming  to  the 
requirements  of  the  statute.  Nor  has  equity  junsdiction  to  specifically 
execute  the  contract  of  tkfeme  covert ^  whether  for  the  relinquishment  of  her 
dower,  or  the  conyeyance  of  her  real  estate.  If  there  has  been  a  mistake 
by  the  officer,  or  the  feme  covert  has  acted  in  bad  faith,  it  is  the  misfor- 
tune of  tiie  grantee  to  haye  receiyed  a  deed  inoperatiye  to  pass  the  dower. 
He  is  presumed  to  know  the  law,  and  when  he  receiyed  such  a  deed  it 
may  as  readily  be  inferred  that  it  was  with  his  assent,  as  that  the  wife 
designed  to  perpetrate  a  fraud.  On  the  production  of  the  officer's  certifi- 
cate, the  presumption  will  be  indulged  that  it  contains  a  statement  of 
all  the  acts  that  were  done,  and  that  none  were  omitted.  It  is  for  the 
grantee  to  be  satisfied  that  the  deed  is  properly  acknowledged.  If  he 
n^lects  his  duty  it  is  his  fault  as  well  as  his  misfortune." 

In  Martm  y.  Dwelly^  6  Wendell,  9,  the  acknowledgment  of  the  wife 
to  a  oonyeyance  was  defectiye.  In  this  case  Mr.  Senator  Beardsley 
said :  *^  It  is  not  pretended  that  the  present  conyeyance  is  of  any  effect 
except  as  eyidence  of  an  agreement  that  a  court  of  equity  will  enforce ; 
and  m  tiiis  respect  it  is  nugatory,  because  the  law  adjudges  it  to  haye 
been  made  at  the  instance  of  the  husband.  If  chancery  wiU  enforce  such 
an  agreement,  I  can  imagine  no  barrier  that  can  be  erected  against  the 
encivadiment  of  the  husband,  or  for  the  protection  of  the  wife.  It  filters 
wRz,j  the  statute,  and  makes  it  a  dead  letter.*'  See  also  Lane  y.  JDolick^ 
6  IfoLean,  200. 

We  are  aware  that  an  act  of  the  Seyenth  General  Assembly,  which 
took  effect  July,  1868,  purports  to  render  yalid  all  acknowledgments 
taken  prior  to  that  time,  notwithstanding  the  proyisions  of  the  law  in 
force  at  tiie  time  they  were  taken.     Reyinon,  section  2249. 

Howeyer  effectual  this  statute  may  be  in  its  application  to  deeds 
which  are  operatiye  as  conyeyances  without  acknowledgment,  the  acknowl- 
edgment bemg  necessary  only  to  admit  the  conyeyance  to  record,  and  to 
oonstitute  constructiye  notice  of  its  execution,  it  cannot  render  a  deed 
yalid  which  was  executed  in  such  manner  as  to  be  yoid.  This  is  clear 
upon  principle,  and  it  has  been  judicially  determined. 

In  Ghod  y.  Zereher,  12  Ohio,  864,  respecting  this  question,  the  court 
held  as  follows :  ^*  Under  our  constitution  the  legislature  has  not  power  to 
enact  laws  that  shall  pass  the  land  of  a  married  woman  by  an  instrument 
not  binding  upon  her  at  the  time  of  its  execution.  The  act  passed  March 
9th,  1885,  to  render  yalid  admowledgments  certified  prior  to  that  time, 
which  omit  to  state  that  the  deed  was  read,  or  contents  made  known  to 
Ihe  wife,  is  unconstitutional,  inoperatiye,  and  yoid  as  to  deeds  executed  by 
married  women  under  tiie  act  of  1820,  requiring  such  deed  to  be  read,  or 
contents  made  known."  The  same  point  was  ruled  in  liueseU  y.  Rum- 
my^ 85  Illinois,  862«  The  reasoning  of  these  courts  is  equally  applicable 
to  our  constitution. 
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2.  The  omission  of  the  name  of  the  wife  in  the  body  of  the  deed  is 
equally  fatal  to  it  as  a  oonveyanoe  of  her  estate. 

In  Sharp  v.  Bailey^  14  Iowa,  887,  it  was  held  that  a  deed  execated 
substantially  in  the  form  of  the  one  under  consideration  was  ine£Eectual 
as  a  ccmyeyanoe  of  the  homestead,  and  the  court  said :  ^*  If  the  subject 
of  the  conveyance  was  her  separate  property,  it  seems  to  us  that  there 
could  be  no  fair  ground  for  claiming  that  she  had  parted  with  it  by  such 

In  D(iv%%  Y.  Barthohmew,  8  Ind.  485,  the  deed  was  as  follows :  ^*  This 
indenture  made  the  8d  of  November,  1829,  between  Jeremiah  Bartholo- 
mew and  James  Davis,  of  the  first  part,'*  Ac ^^  And  the 

said  Bartholomew  and  Davis  and  their  wives  do,  for  their  hein  covenant, 
grant,  and  agree  to  and  with  the  said  Canada  Fink,  &c.,  that  they,  the 
said  party  of  the  first  part,  aie  lawfully  seised,"  &c     .     •     .     • 

^^  In  witness  whereof,  the  said  Bartholomew  and  Davis  and  their  wiyes 
have  hereunto  set  their  hands  and  seals  the  day  and  year  above  written. 
Signed, 

*^  Jeremiah  Bartholomew,  Rebecoa  Bartholomew. 

"James  Davis,  Mary  Davis." 

The  certificate  of  acknowledCTient  recited  that  the  said  Rebecca  and 
Mary  declared  that  they  signed  said  deed  without  compulsion,  and  that 
they  relinquished  all  their  right  and  claim  to  dower.  It  was  held  that 
Mary  Davis  had  not  conveyed  her  dower,  and  that  she  was  entitled  to  have 
it  assiimed  to  her.  After  determinimr  that  her  name  did  not  appear  in 
the  gating  clau^  and  that  it  wTSd  only  in  connection  with  SK,.- 
enants  in  the  deed,  the  court  employed  this  language :  — 

^*  The  effect  of  this  deed,  therefore,  is  the  same  as  if  the  complainant 
had  not  been  mentioned  at  all  in  the  body  of  it.  Her  signature  and  seal 
are  to  the  deed,  but  they  are  not  sufficient  of  themselves  to  bar  her  claim. 
Oox  et  aL  v.  Welh^  7  Blackford,  410.  Nor  is  the  complainant  barred  of  her 
dower  by  the  circumstance  that  the  justice's  certificate  states  that  she  ac- 
knowledged before  him  that  she  had  voluntarily  relinquished  her  right  of 
dower.  The  deed  itself  must  contain  the  words  necessary  to  constitute  a 
conveyance  of  release,  or  the  claim  of  dower  is  not  barred."  Citing  4 
Kent's  Commentaries,  69.  In  Oarr  v.  WUliafM^  10  Ohio,  805,  it  was 
held  that  a  deed  in  the  body  of  which  the  names  of  the  grantors  were  not 
inserted,  the  blanks  in  the  printed  form  not  being  filled,  could  not  in 
equity  be  corrected  against  the  wife. 

In  McFarland  v.  Febyer'%  Heir9^  7  Ohio,  194,  a  deed  as  foUows :  "  Thia 
indenture  between  S.  McFarland  and  Catharine  McFarland  his  wife,  of 
the  first  part,  and  the  Bank  of  the  United  States,  of  the  second  part,  wit- 
nesseth,  that  S.  McFarland,  for  tfhd  in  consideration,"  &c.,  ^^  hath  sold," 
&c.,  running  all  through  the  operative  parts  as  the  single  acts  of  S.  Mc- 
Farland, and  concludmg  thus:  ^^In  witness  whereof  said  Stephen  and 
Catharine  have  hereunto  set  their  hands  and  seals ; "  signed  and  duly  ao* 
knowledged  by  both,  was  held  inoperative  as  to  the  wife. 

In  Cincinnati  v.  NewelTs  Meirs^  7  Ohio  State,  87,  it  was  held,  that 
where  the  wife  is  owner  in  her  own  right  of  a  portion  of  the  premises  con- 
veyed, and  joins  her  husband  only  in  the  testatum  dause  and  in  the  exe- 
cution of  the  deed,  the  husband's  title  alone  passes. 
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In  Bruce  v.  Woody  1  Metcalf,  542,  it  was  held  that  where  a  husband, 
by  a  deed  in  his  own  name  only  conveys  his  wife's  land  in  fee,  and  she 
merely  affixed  her  signature  and  seal  to  the  deed,  in  token  of  her  relin- 
quishment of  all  her  right  in  the  bargained  premises,  her  right  in  fee  is 
not  thereby  conveyed,  and  after  the  decease  of  her  husband  she  may 
maintain  a  writ  of  entry,  on  her  own  seisin,  to  recover  the  land. 

In  Catlin  v.  Ware^  9  Mass.  218,  where  to  a  conveyance  of  land  by  a 
husband  the  wife  affixed  her  signature  and  seal,  her  name  not  being  other- 
wise mentioned  in  the  deed,  it  was  held  that  die  had  not  thereby  barred 
her  right  of  dower. 

In  Foster  v.  Dennieon,  9  Ohio,  121,  it  was  held  that  a  deed  by  a  hus- 
band and  wife,  in  which  the  wife  is  named  only  in  the  clauses  relinquishing 
dower,  though  duly  executed  and  acknowledged,  operates  only  upon  her 
dower,  and  will  not  pass  any  separate  interest  she  may  have  in  the  estate. 
See  also  Payne  v.  Parker,  10  Maine,  178. 

In  PurceU  v.  Q-oshom,  17  Ohio,  105,  it  was  held  that  2kfeme  covert, 
owner  of  the  land  in  fee,  does  not  pass  her  titleby  a  deed  executed  by  hus- 
band and  wife,  and  that  though  it  was  the  intention  of  husband  and  wife 
to  execute  a  deed  conveying  the  fee,  a  court  of  equity  will  not,  as  agaiost 
the  wife,  correct  the  mistake  in  the  instrument  of  conveyance,  and  compel 
the  execution  of  a  perfect  deed.  See  also  Qrapengether  v.  Fe^ervary,  9 
Iowa,  163-173. 

We  have  found  no  adjudication  in  conflict  with  the  general  effect  of 
these  decisions. 

Th^  settle,  so  far  as  any  question  can  be  settled  by  precedent,  both 
that  the  omission  of  the  wife's  name  in  the  body  of  a  deed  is  fatal  to  it  as 
a  conveyance  of  her  estate,  and  that  equity  will  not  correct  the  instru- 
ment, nor  grant  any  relief,  as  against  her. 

In  1858  the  following  statute  was  enacted :  ^*  That  the  several  courts  of 
chancery  in  this  State  shall  be  authorized  and  empowered  to  correct,  amend, 
and  relieve  against  any  error,  mistake,  or  defects  occurring  in  the  deed,  or 
other  conveyance,  of  any  husband  and  wife,  hereafter  to  be  executed  and 
intended  to  convey  or  incumber  the  lands  or  estate  of  the  wife,  or  her 
light  of  dower  in  the  lands  of  her  husband,  in  the  same  manner  and  to 
the  same  extent  as  the  said  courts  are,  or  shall  be  authorized  or  empowered 
to  correct  error,  mistakes,  or  defects  in  the  deeds  or  conveyances  of  any 
person."    Revision,  section  2257. 

This  statute  recognizes  the  existence  in  this  State  of  the  common  law 
role  respecting  the  deed  of  a  married  woman,  and  expressly  limits  the 
power  therein  conferred  to  correct  her  conveyances,  to  those  executed  after 
its  enactment. 

The  deed  being  insufficient  to  pass  the  estate  of  Rebecca  Heaton,  the 
lack  of  power  to  correct  her  conveyance  ihust  be  conclusive  against  appel- 
lant, unless  the  plaintiff's  cause  of  action  is  barred  by  the  statute  of  limi- 
tations  

GoLB,  J.,  dissenting.  The  original  opinion  of  the  majority,  in  this  case, 
^iraa  based  upon  the  points  made  by  counsel  in  the  cause ;  and  it  held  that 
the  court  could  not  correct  the  error  in  the  deed.  The  following  dissent- 
ing opinion  was  prepared  to  file  in  connection  with  that  original  opinion : 
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The  point  that  the  adoiowledgment  was  d^ective  waa  neyer  made  by 
counsel,  either  in  the  court  below  or  in  this  court.  The  cimcluding  para- 
graph of  this  dissenting  opinion  presents  my  views  upon  that  question. 
There  is  no  controversy  respecting  the  real  facts  of  the  case.  In  this  opin- 
ion some  of  the  facts  omitted  from  the  statement  in  the  nuijority  opinion 
are  stated  fully.  The  facts  are  as  follows :  This  is  an  action  for  tue  re- 
covery of  real  property,  the  east  half  of  the  northeast  quarter  of  section 
thirty-four,  township  seventy^-eight,  range  two,  west.  The  land  was  en- 
tered by  Peter  Frybeiger,  May  22, 1839,  who  gave  the  same  by  parol  to 
his  daughter,  Rebecca  Heaton,  wife  of  Silas  Ueaton,  prior  to  1845,  but 
did  not  convey  the  same  to  her  till  April  29th,  1853.  The  defendant,  .who 
was  a  brother  of  Rebecca,  purchased  the  land  of  Rebecca  and  Silas  Hea- 
ton, and  paid  them  therefor  one  hundred  dollars,  and  at  the  same  time 
they  made  to  him  a  deed  for  it  as  follows :  ^^  This  indenture,  made  this 
17th  day  of  April,  in  the  year  1845,  between  Silas  H.  Heaton,  of  the 
county  of  Muscatine,  and  Iowa  Territory,  of  the  first  part,  and  Moses  Fry- 
berger,  of  the  county  of  Muscatine,  of  the  second  pa^,  witnesseth :  That 
the  said  party  of  the  first  part,  for  and  in  consideration,  &q*  (being  regular 
in  form  and  with  covenants  of  warranty,  and  concluding).  In  testimony 
whereof  the  said  party  of  the  first  part  %ave  hereto  set  th^r  hands  and 
seals^  on  the  day  and  year  first  above  written."  This  deed  was  duly 
signed,  and  sealed  by  both  Silas  and  Rebecca  Heaton,  and  was  also  ac- 
knowledged by  ^^  the  persons  whose  names  are  subscribed  to  the  for^noing 
instrument  as  parties  thereto,"  and  was  also  recorded  the  next  day.  Re- 
becca Heaton  died  in  1857,  and  Silas  H.  died  in  1869.  Plaintiffs  are  their 
children,  and  claim  the  land  as  heirs  of  their  mother. 

The  defendant,  by  answer,  pleaded  a  general  denial  and  the  statute  of 
limitation,  and  for  equitable  defence  set  up  a  mistake  in  writing  the  deed, 
whereby  the  name  of  Rebecca  Heaton  was  omitted  from  it.  The  testi- 
mony d^ows  that  the  defendant  was  never  a  resident  of  Iowa,  but  al^^aya 
of  Ohio ;  that  he  took  possession  as  owner  of  the  land  directly  after  his 
purchase,  began  improvements  thereon,  and  had  occupied  the  same  by  his 
tenants,  by  residence,  and  cultivation  of  crops  every  year,  and  had  paid 
taxes  thereon  up  to  the  commencement  of  tins  action,  December  1,  lo69, 
claiming  title  wereto ;  that  plaintiff's  ancestors  lived  near  the  laiid  till 
they  died,  and  never  claimed  any  interest  in  it,  but  recognized  it  as  de- 
fendant's. There  was  a  trial  to  the  court  without  a  jury,  the  equitable 
defence  was  dismissed,  and  judgment  rendered  for  plaintift  for  possession, 
and  for  $378.35  damages.     The  defendant  appeals. 

The  testimony  in  tl^  case  is  all  before  us,  and  from  it  there  is  scarcely 
room  for  any  reasonable  doubt  that  the  defendant  purchased  and  paid  for 
the  land  in  controversy,  and  that  it  was  the  purpose  and  intent  of  both  of 
the  plaintiff's  ancestors  to  convey  the  same  fully  and  absolutely  to  him, 
and  that  the  name  of  Rebecca  Heaton  was  omitted  from  the  deed  by  rea- 
son of  a  mistake.  The  single  question,  therefore,  presented  upon  the  equi- 
table defence  is,  whether  a  court  of  equity  has  tne  power  to  correct  such 
a  mistake  in  the  deed  of  a  married  woman,  made  prior  to  the  enactment 
of  our  statute,  which  declares  that  ^^  a  married  woman  may  convev  her  in- 
terest in  real  estate  in  the  same  manner  as  other  persons."  Rev.  see. 
2215*    These  is  no  controversy  between  counsel  respecting  the  snfficiftncy 
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of  the  execution  and  acknowledgment  of  the  deed  by  the  wife,  or  that  it 
would  haye  conveyed  the  abaolate  title,  fully  and  completely,  if  the  name 
of  the  wife  had  been  inserted  in  the  deed  immediately  before  or  after  the 
Dam.e  of  the  husband. 

At  the  common  law,  the  legal  existence  of  the  wife  was  so  completely 
meiged  in  the  husband  as  that  she  could  make  no  contract,  nor  coiud  she 
bind  herself  or  property  by  any  obligation.  Hence  her  conveyance  of  her 
own  real  estate  was  absolutely  void  —  a  nullity.  Under  the  mfluenoes  of 
a  higher  civilization,  the  power  or  authority  to  c(Mitract,  with  certain  limi- 
tatioiis  and  guards,  has  been  conferred  upon  the  wifei  and  enlarged  from 
time  to  time.  Primarily,  she  was  empowered  to  convey  her  real  estate  by 
a  qiMui  judicial  proceec^g,  called  a  nne  and  recovery.  In  the  states  of 
thjB  country,  as  a  general  rule,  she  was,  by  statute,  empowered  to  convey, 
by  joining  her  husband  in  a  deed,  and  acknowledging,  separate  and  ^kjpaxt 
from  him,  its  execution  to  be  her  free  and  vcduntuy  act  and  deed.  This 
was  substantially  the  law  in  force  here  when  the  deed  in  controversy  was 
executed,  except  that  instead  cijaininff  her  husband  in  a  conveyance,  it  is 
provided  that  it  shall  be  by  deed  ^^  executed  by  herself  and  husband." 
Bev.  St  1843,  ch.  54,  sees.  26,  27,  28. 

It  has  been  held  with  great  uniformity  and  upon  the  soundest  reasoning, 
that  unless  the  deed  was  executed  and  acknowledged  in  the  manner  pre- 
scribed  by  statute,  it  did  not  convey  her  title  or  interest.     Silliman  v. 
Oummins^  18  Ohio,  116 ;  MeOann  v.  Edward$^  6  B.  Mon.  208  ;  Lane  v. 
Bolieki  6  McLean,  200 ;  Dav%$  v.  Bartholometv^  8  Ind.  485 ;  Chave  v, 
Zumbro,  14  Gratt.  501 ;  WaUon  v.  Bailey,  1  Binn.  470 ;  Pierce  v.  Wanett, 
6  J(»ies  (N.  C),  162 ;  Stone  v.  Mimtgtymeiy,  85  Miss.  83 ;  Belaeetu  v. 
PoiUm,  19  Mo.  425  ;  Dewy  v.  Campau,  4  Mich.  565 ;  Riieeell  v.  Rumeev 
85  HI.  862 ;  Lane  v.  Soviard,  15  111.  128 ;  O'Farrell  v.  Simplot,  4  G 
Greene,  162 ;  /S'.  (7.  4  Iowa,  881.    And  with  almost  equal  uniformity,  and 
upon  quite  as  cogent  reasoning,  it  has  been  held  that  a  failure  to  comply 
^th  tiie  requirements  of  the  statute,  at  least  substantially,  renders  the 
deed  inoperative  as  to  the  wife  for  any  purpose,  as  well  in  equity  as  at  law, 
and  that  it  cannot  be  enforced  as  an  agreement  to  convey,  either  as  against 
her  or  her  heirs.    Martin  v.  Dwelly,  6  Wend.  9 ;  Wooden  v.  Morris^  2 
Green's  Ch.  65 ;  Butler  v.  Bt^ckingham,  5  Day  (Conn.),  492 ;  Lane  v. 
KcKeen,  15  Maine,  804 ;  King  v.  Moeely,  5  Ala.  610 :  Kncwlee  v.  Mo^ 
Carnlyy  10  Paige  Ch.  342.    Where  the  wife  had  agreed  to  sell  to  one  who 
took  possession,  and  then  conveyed  to  another,  the  latter  was  required  to 
convey  to  the  former,  and  the  note  he  gave  to  the  wife  in  ccHosideration  for 
it  was  cancelled.     Warner  v.  Siekle$y  Wright  (Ohio),  81.    And,  as  re- 
spects the  certificate  of  acknowledgment,  it  has  been  held  that  if  it  was 
defective  in  form  it  could  not  be  corrected,  even  upon  parolproof  that  the 
acknowledgment  was  in  fact  according  to  *the  statute.     (yParrell  v.  Simr 
pbt,  4  Iowa,  381,  supra,  and  cases  there  cited.    And  in  other  cases  it  has 
oeen  held  that  the  certificate  of  the  officer  of  the  acknowledgment  is  con- 
elusiYe  evidence  of  the  facts  it  states.    Baldwin  v.  Snowden,  11  Ohio  St. 
203.    And  again,  that  it  is  only  conclusive  against  a  hand  fide  grantee, 
hyvdtn  v.  Blythe,  27  Pa.  St.  22 ;  and  also,  that  it  js  only  primd  facie 
true,  Fleming  v.  Potter,  14  Ind.  486.    And  the  deed  of  the  wife  is  good 
if  ^ecnted  in  the  manner  ^xresoribed  by  statute,  although  no  part  of  the 
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consideration  should  go  to  her,  MeFerrin  y.  WhiU^  6  Coldwell,  499 ;  or 
even  if  it  is  mihont  consideration  it  passes  her  title,  O-atmdie  y.  North- 
amptan  Wat^  Co.  7  Barr,  288, 

Unless  the  deed  contains  such  words  as  are  necessary  to  pass  the  estate 
of  the  wife,  it  will  not  operate  to  convey  her  title  or  interest,  even  thoogh 
she  join  in  its  execution  and  acknowledgment,  McFarland  y.  Fehiger% 
Heira^  7  Ohio  194 ;  Cincinnati  y.  NewelV%  Heir%^  7  Ohio  St.  87  ;  Brace  y. 
Woody  1  Met.  542 ;  Catlin  y.  Ware^  9  Mass.  218  ;  and  if  she  joins  in  such 
deed  which  states  that  she  relinquishes  her  right  of  dower,  it  will  only 
operate  to  pass  her  dower,  and  will  not  affect  her  fee  title  therein,  Foater 
y.  Dennison^  9  Ohio,  121 ;  or  her  homestead  right,  Sharp  y.  Bailey^  14 
Iowa,  887.  See  also  Mayo  v.  FeagUr,  2  McCord  Ch.  187 ;  JBuffhea  y.  WU- 
kimon,  21  Ala.  296  ;  Payne  y.  Parker,  10  Me.  178. 

And  it  has  been  a  well  settled  rule,  under  these  statutes,  that  a  mistake 
in  the  manner  of  the  execution  or  acknowledging  of  deeds  by  the  wife 
cannot  be  corrected  in  equity,  Martin  y.  DweUy,  6  Wend.  9 ;  Butler  y. 
Buckingham,  5  Day,  492 ;  Grapengether  y.  Fejervey,  9  Iowa,  168  ;  Carr 
y.  WiUiams,  10  Ohio,  806;  McFarland  Y.Febiger'e  ffeir$,  7  Ohio,  194; 
Wilkinson  y.  Q-etty,  18  Iowa,  157 ;  and  this  for  the  plain  reason  that  a 
mistake  in  the  manner  of  executing  or  acknowleddbg  a  deed  by  a  mar- 
ried woman  amounts  to  a  failure  to  execute  it  at  aU.  That  is,  unless  she 
complies  with  ilie  statute  she  has  not  executed  the  deed,  for  she  has  no 
power  or  authority  to  execute  it  in  any  other  way.  A  failure  to  execute 
a  deed  by  a  married  woman  on  account  of  non-compliance  with  the  re- 
quirements of  the  statute,  whether  such  failure  occur  by  mistake  or  other- 
wise, is,  in  its  legal  effect,  just  like  the  failure  of  any  other  person  to  exe- 
cute a  conyeyance.  Suppose  an  adult  male  makes  an  agreement  in  parol 
to  execute  a  deed  for  certain  real  estate,  and  he  takes  his  pen  and  prepares 
the  instrument,  but  by  mistake  or  oyersight  he  fails  to  execute  it  (to 
sign  it,  that  is) ;  could  a  court  of  equity  correct  this  mistake  of  his,  and 
create  a  conyeyance  which  should  bind  him  ?  Surely  not ;  for  he  is  not 
bound  under  his  parol  agreement,  by  reason  of  the  statute  of  frauds,  and 
he  is  not  bound  by  his  deed,  for  he  has  not  executed  it,  and  it  makes  no 
difference  whether  his  failure  to  execute  it  was  the  result  of  a  mistake  or 
a  purpose.  Until  he  does  execute  it  he  is  not  bound  by  it,  and  a  oourt 
of  equity  possesses  no  power  to  make  a  contract  for  him  under  the  pretext 
of  correcting  a  mistake,  any  more  than  it  would  under  the  pretext  of  cor- 
recting his  purpose.  Until  he  makes  or  executes  a  contract  he  is  not  and 
cannot  be  bound  by  it.  When  he  has  executed  it,  a  court  of  equity  pos- 
sesses plenary  power  to  correct  any  errors  or  mistakes  occurring  therein. 

It  is  upon  this  principle  that  courts  of  equity  haye  eyer  refused  to 
interfere  and  correct  yery  manifest  mistakes  in  the  execution  of  conyey- 
ances  by  married  women.  They  haye,  in  substance,  said  that  a  foilure  to 
comply  with  the  mode  prescribed  by  statute  for  tihe  execution  of  such 
instruments  by  married  women,  whether  it  resulted  from  mistake,  oyer- 
sight, or  purpose,  was,  in  legal  effect,*a  failure  to  execute  it ;  and  the 
instrument  not  being  executed  by  her,  did  not  bind  her,  and  tiiere  is  no 
power  in  a  court  of  equity  to  execute  a  contract  for  her,  or  to  compel  her 
to  execute  one.  She  has  power  to  execute  it  in  a  particular  way,  and  until 
she  does  so  execute  it  she  has  not  executed  it  at  aU^  and  is  not  bound  by 
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it  But  when  she  does  execute  it  in  the  manner  pointed  out  by  statute, 
she  is  as  effectually  bound  by  it  as  an  adult  male,  and  if  in  reducing  the 
oontract  to  writing,  or  in  drawing  it  up,  there  has  been  a  mistake,  a  court 
of  equity  poesesses  just  as  plenary  power  to  correct  such  mistake  as  it  does 
to  correct  a  mistake  in  any  other  contract  executed  by  any  other  person 
haying  power  to  execute  it.  All  valid  contracts,  made  by  persons  having 
power  to  make  them,  stand,  in  this  respect,  upon  the  same  footing,  and  the 
power  of  a  court  of  equity  to  correct  mistakes  in  any  of  them  rests  upon 
the  same  basis. 

If,  in  the  case  before  us,  the  land  had  by  mistake  been  described  as  the 
west  half  of  the  section  instead  of  the  east  half,  the  deed  being  otherwise 
complete,  it  seems  to  me  there  could  be  no  reasonable  doubt  of  either  the 
power  (h:  the  duty  of  a  court  of  equity  to  correct  the  mistake.  The  right 
and  duty  of  a  court  to  correct  the  mistake,  in  omitting  the  name  of  the 
wife  from  the  body  of  the  deed,  rests  upon  the  same  principle.  The  effect 
of  either  mistake  is  precisely  the  same,  to  wit:  no  titie  nasaes  to  the 
grantee.  The  right  to  correct  either  mistake  rests  upon  tne  most  solid 
reasons ;  and  the  duty  to  do  it  rests  upon  the  most  unquestionable  equity. 
Me  Call  V.  MeCaU,  8  Day,  402. 

There  are  no  cases,  which  have  fallen  under  our  observation,  that  are 
m  direct  conflict  with  the  foregoing  views,  unless  it  may  be  the  case  of 
PureeU  v.  O-osham^  17  Ohio,  105,  and  the  case  of  MatUtan  v.  Hind,  20 
IlL  137 ;  and  in  this  last  case  the  fact  of  mistake  was  denied  by  sworn 
answer,  and  no  evidence  of  it  was  before  the  court,  so  that  the  question 
was  not  properly  presented ;  and  besides  this,  the  cases  cited  do  not  sup» 

?ort  tiie  ruling.  In  the  case  of  McFarland  v.  Fehiger^9  Heirs,  7  Ohio, 
94,  a  suit  in  equity  for  dower,  the  wife,  who  was  not  owner  of  the  fee, 
and  whose  name  was  not  contained  in  the  granting  clause  of  the  deed,  nor 
was  there  any  relinquishment  of  dower,  jomed  her  husband  in  its  execu- 
tion. In  answer  to  interrogatories  by  the  grantee,  she  testified,  ^^  that 
she  was  apprised  before  she  executed  the  deeid  that  it  was  insufficient  to 
deprive  her  of  her  dower,  and  that  she  executed  it  in  this  belief,  and 
would  not  have  executed  it  at  all  had  she  considered  it  as  extinguishing 
her  rights.*'  The  court  held  that  the  deed  did  not  bar  her  dower.  In  a 
note  to  this  case  by  the  editor  of  a  late  edition,  M.  E.  Curwin,  Esq.,  it  is 
mi :  '^  The  profession,  I  believe,  have  not  generally  been  disposed  to  put 
10  fiivorable  construction  on  the  complainant's  case,  here  reported,  as  the 
jadge  who  pronounced  the  opinion  of  the  court.  It  seems  to  them  that 
the  claim  for  dower  was  made  under  circumstances  of  mat  injustice ;  and 
after  repeated  efforts  to  break  down  the  decision  had  failed,  the  legisla- 
tore  provided  that  a  court  of  chancery  might  thereafter  correct  mistakes 
in  deeds  made  by  husband  and  wife,  as  well  as  in  other  deeds.  The 
immediate  occasion  of  this  law  was  the  decision  of  PureeU  v.  Q-oshom,  17 
Ohio,  106." 

In  the  case  referred  to  in  the  note,  PureeU  v.  Q-oehom,  the  court  con- 
chides  its  opinion  with  this  sentence :  ^^  But  all  this,  we  think,  does  not 
prore  that  here  is  only  a  clerical  mistake  which  fkeeds  to  be  rectified." 
And  in  the  case  of  Carr  v.  Williams,  10  Ohio,  805,  which  was  one  of  the 
^orts  to  break  down  the  decision  in  MeFarland  v.  Fehiger^s  Heirs,  the 
s<HiTt  refused  to  correct  the  mistake,  on  the  ground  that  the  mode  pre- 
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scribed  by  the  statute  for  executing  the  couveyance  had  not  been  com- 
plied with  (p.  810).  And  while  we  regard  that  view  of  the  case  as  quite 
too  narrow,  we  confess  that  it  puts  the  decision  upon  a  very  tenable  basis. 
The  act  of  the  Ohio  Legislature  was  passed  April  17, 1857,  and  prorided 
that  the  courts  of  the  State  *^  shall  be  authorized  and  empowered  to  cor- 
rect, amend,  and  relieve  against  any  errors,  defects,  or  mistakes  occurring 
in  the  deed  or  other  conyeyance  of  any  husband  and  wife  heretofore  or 
hereafter  to  be  executed,  and  intended  to  convey  or  incumber  the  Lands  or 
estate  of  the  wife,  or  her  right  of  dower  in  the  Jands  of  her  husband,  in 
the  same  manner,  and  to  the  same  extent  as  the  said  courts  are  or  shall 
be  authorized  or  empowered  to  correct  errors,  mistakes,  or  defects  in  the 
deeds  of  conveyance  of  any  other  persons."  The  act  of  the  Iowa  Legisla- 
ture became  a  law  March  8,  1858,  and  is  a  literal  copy  of  the  Ohio  act, 
except  the  words  ^^  heretofore  or,"  as  above  italicized,  are  omitted.  Rev. 
sec.  2257. 

After  the  enactment  of  the  Ohio  statute,  the  same  case  came  before  the 
supreme  court  of  that  State,  and  the  chief,  and  really  the  only  point  con- 
sidered by  the  court,  was  the  constitutionality  of  the  retrospective  clause 
of  the  act.  The  court  held  it  constitutional,  and  confirmed  the  rights  of 
tile  grantee  under  the  conveyance.  This  ruling  was  approved  in  Jmller  v. 
JEKne^  13  Ohio  St.  565,  and  was  both  approved  and  lollowed  in  Smith  v. 
jfterpm,  20  Ohio  St.  478.  The  effect  of  these  decisions  is  to  give  to  the 
courte  power  to  correct  a  defective  execution  of  a  deed  for  real  estate  when 
the  ^*  parties  intended  to  convey  **  it ;  a  power  which  the  courts  did  not 
otherwise  possess,  and  which,  but  for  the  peculiar  provisions  of  the  Ohio 
constitution,  art.  2,  sec.  28,  die  l^slature  might  not  be  able  to  make  re- 
troactive. But  the  general  power  to  correct  errors  or  mistakes  in  executed 
instruments  and  the  like  was  not  only  originally  inherent  in  courts  of 
diancery,  but  the  necessity  for  the  judicial  exercise  of  such  power  was 
among  the  leading  causes  which  called  such  courts  into  being. 

Whenever  a  person  has  authority  to  make  a  contract  or  conveyance, 
either  generally  or  within  prescribed  limits,  and  it  has  been  executed  pur- 
suant to  the  authority,  the  inherent  power  of  a  court  of  equity  is  adequate 
to  the  correction  of  any  mistake  in  it,  without  l^islative  aid.  But  since 
the  legislature  prescribes  the  mode  and  manner,  or  the  circumstances 
under  which  married  women  have  autiiority  to  make  contracts  and  con- 
veyances, the  power  to  correct  errors  or  mistakes  in  the  efforts  to  exercise 
the  authority  properly  comes  from  the  legislature.  The  district  court 
then  should  have  corrected  the  mistake  in  the  deed,  and  quieted  the  title 
in  the  defendant Judgment  uffirmed. 


Jii]j,1874.]  THB  AMERICAN  LAW  TIMES  REPORTS.  810 

Vol  I.]  MoosK  V.  ComrBOTicuT  Mutuad  Lim  Ivsubahos  Ck>.  [No.  7 

CnaOUIT  COURT  U.  S.  —  eastern  district  of   MICHIGAN. 

[March  Term,  1874.] 

IJFE   rNSURANCE,  —  rNSANITY  DEFINBD   AND  EXPOUNDED.  —  SITICIDE. 

MOORE  V.  CONNECTICUT  MUTUAL  LIFE  INSURANCE  CO. 

OiMStructitm  of  the  wards  ^ die  hy  his  awn  hand**  in  apcUey  of  life  insurance, 

Presumptum  as  to  death  and  sanity  of  the  deceased, 

Asanity  denned,  and  discussion  of  the  degree  of  derangement  that  is  necessary  to 

avoid  a  poUcy  of  Ufe  insuranoe  containing  a  provision  that  the  insurer  shaU  not 

he  liable  in  ease  of  suicide. 

Charge  to  the  jury  by  Longtsar,  J. 

Gentlemen  of  the  jury :  After  the  Tery  full,  able,  and  exhauBtiye  argu- 
ment of  ooanBel  on  l>oth  sides  in  this  case,  with  the  full,  and,  I  feel,  en- 
tirely &ir  discussion  of  all  the  details  of  the  facts  ooeuning  in  it,  it  seems 
oDneceBsary  that  I  should  detain  you  any  limger  than  to  Uy  down  those 
roles  of  law  which  are  to  be  your  guidance  in  your  deliberations.  I  shall 
tiierefore  proceed  as  briefly  as  possible  to  lay  down  those  general  rules, 
with  perhaps  some  few  additional  remarks,  but  in  doing  so  shall  detain 
you  as  short  a  time  as  possible. 

This  suit  IB  brought  by  Lottie  A.  Moore,  the  wife  of  Everett  W. 
Moore,  to  recover  tbe  amount  of  a  policy  issued  by  the  defendant  to  her 
on  the  life  of  her  late  husband  for  $5,000.  The  contract  itself  is  not  dis- 
puted, but  there  is  a  clause  in  it  that  raises  the  whole  question  in  this  case, 
and  that  clause  is  as  follows :  *^  If  the  assured  shall  die  by  his  own  hand,'' 
&c,  ^*  this  policy  shall  be  void  and  of  no  effect." 

That  the  assured  took  his  own  life  there  is  no  dispute.  The  simple 
question  is,  whether  the  drcumstancea  under  which  he  took  his  own  Ufe 
are  such  as  to  bring  the  case  within  that  provision  of  the  policy  —  that  is, 
was  it  within  the  sense  of  the  words  ^^  die  by  his  own  nana,"  as  these 
words  were  used  in  the  policy  ? 

These  words,  ^'  die  by  his  own  hand,"  mean  the  same  as  suicide,  in 
general  terms.  That  was  dedded  in  the  case  of  the  Life  In&tsranee  Com- 
pany V.  Terry^  15  Wallace,  591  \  S*  C.  2  Ins.  Law  Jour.  540 ;  6  Am. 
L  T.  R.,  whidi  has  been  laid  before  you  here,  and  it  has  been  seen  all  the 
way  through  in  the  ailment  of  this  case,  and  from  the  books  which  have 
been  read,  that  the  discussion  of  this  very  clause,  and  the  words  similar  to 
it,  pro^  upon  the  same  principles  and  upon  the  same  general  considera. 
tions  as  suicide ;  and,  consequently,.  I  call  your  attention  in  the  first  place 
to  tiie  definition  of  suicide  as  bearing  upon  the  questions  here  under  consid- 
eration, and  I  will  read  that  from  the  fourth  of  Blackstone,  page  189. 
Suicide  was  placed,  as  long  ago  as  the  time  when  Blackstone  wrote,  and 
still  stands  there  by  the  English  law,  and  also  so  far  as  it  is  recognized 
and  provided  for  or  against  in  this  country,  as  felonious  homicide.  It  is 
plaeed  in  the  same  category  as  murder,  and  I  read  from  Blackstone  as 
foUows:  — 
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^^  Felonious  homicide  is  an  act  of  a  very  di£Eerent  nature  from  the 
former  "  (that  is,  of  excusable  homicide),  ^^  being  the  killingof  a  homan 
creature  of  any  age  or  sex  without  justification  or  excuse.  This  may  be 
done  either  by  kilUng  one's  self  or  another  man. 

^^  Self-murder,  the  pretended  heroism  but  real  cowardice  of  the  Stoic 
philosophers,  who  destroyed  themselves  to  avoid  the  iUs  which  they  had 
not  the  fortitude  to  endure,  though  the  attempting  it  seems  to  be  coun- 
tenanced by  the  civil  law,  yet  was  punished  by  the  Athenian  law  with  the 
cutting  off  the  hand  which  committed  the  desperate  deed.  And  also  the 
law  of  England  wisely  and  religiously  considers  that  no  man  hath  a  power 
to  destroy  life  but  by  commission  from  Grod,  the  author  of  it ;  and,  as  tiiie 
suicide  is  guilty  of  a  double  offence,  —  one  spiritual  in  evading  the  pre- 
rogative of  the  Almighty,  and  rushing  into  his  immediate  presence  uncalled 
for,  the  other  temporal,  against  the  king,  who  hath  an  interest  in  the  pres- 
ervation of  all  his  subjects,  —  the  law  hai3,  therefore,  ranked  this  among  the 
highest  crimes,  making  it  a  peculiar  species  of  felony  —  a  felony  commit- 
ted on  one's  self ;  and  this  admits  of  accessories  before  the  fact  as  well  as 
other  felonies,  for  if  one  persuades  another  to  kill  himself,  and  he  does  so, 
the  adviser  is  guilty  of  murder." 

Now  comes  the  definition  of  suicide,  which  I  desire  to  call  yotir  particu- 
lar attention  to :  — 

^^  Afeh  de  «6,  therefore,  is  he  who  deliberately  puts  an  end  to  his  own 
existence,  or  commits  any  unlawful,  malicious  act,  the  consequence  of 
which  is  his  own  death ;  as  if  attempting  to  kill  another  he  runs  upon  his 
antagonist's  sword,  or  shooting  at  another  the  gun  bursts  and  kills  him- 
self. The  party  must  be  of  years  of  discretion  and  in  his  senses,  else  it 
is  no  crime. 

That  this  party  was  of  years  of  discretion  there  is  nodispute.  The  only 
dispute  in  this  case  is  as  to  his  being  in  his  senses  when  he  committed  the 
act.  In  regard  to  this,  sanity  is  presumed.  All  persons  are  presumed  to 
be  sane  until  the  contrary  is  proven.  Insanity  must  always  be  proven 
by  the  party  claiming  an  exemption  on  account  of  it.  The  met  of  suidde 
ia  not  of  itself  evidence  of  insanity.  That,  however,  is  not  disputed,  and 
I  need  not  stop  to  discuss  it  to  any  length  whatever. 

This  covers  the  first  and  second  of  the  defendant's  requests  to  chaige, 
which  I  will  here  read  for  the  purpose  of  disposing  of  them. 

The  defendant  requests  the  court  to  chaige  the  jury:  — 

1.  ^^  It  being  admitted  that  the  assured,  Everett  W.  Moore,  destroyed 
his  own  life,  it  is  a  presumption  in  fact  that  he  died  ^  by  his  own  hand,' 
and  in  the  sense  of  the  policy,  and  the  burden  of  proof  is  upon  the  plain- 
tiff to  show  that  he  came  to  his  death  under  such  drcumstances  as  makes 
the  defendant  liable  under  the  policy." 

ThiB  is  correct,  and  I  80  cha^  yon. 

2.  ^^  There  is  no  presumption  arising  from  the  act  of  self-destruction 
that  it  was  the  result  of  insanity,  and  the  burden  of  proof  is  upon  the 
plaintiff  to  prove  that  at  the  time  of  the  death  of  the  said  Everett  W. 
Moore  he  was  insane  to  such  a  d^ree  that  the  defendant  is  liable  upon 
thepolicy." 

Ijiis  is  simply  the  proposition  that  I  have  already  stated,  with,  how* 
ever,  perhaps  a  very  little  qualification.    The  charge,  as  I  give  it  to  yoa« 
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18  that  suicide  is  not  of  itself  eyidence  of  insanity,  standing  alone  by  it- 
self ;  and  the  burden  is  upon  the  plaintiff  in  this  case  to  show  that  insan- 
ity existed,  and  that  it  was  of  such  a  nature  .and  degree  as  to  make  the 
company  liable.  I  will  therefore  next  call  your  attention  to  the  degree 
of  insanity  that  will  not  or  that  will  excuse  or  exempt  the  party  from  the 
provision  m  the  policy. 

First,  it  is  not  every  d^ree  of  insanity  that  will  exempt  the  party  tak- 
ing his  own  life  from  the  consequences  ol  the  act.  A  person  may  from 
anger,  jealousy,  shame,  pride,  dread  of  exposure,  fear  of  coming  to  pov- 
erty, or  the  desire  to  escape  from  the  ills  of  life  be  considered  in  a  certain 
sense  insane ;  but  these  alone  are  not  enough  to  exempt  him  from  the 
consequences  of  self-destruction,  where  he  committed  the  act  deliberately 
and  intelligently. 

,  In  regard  to  this  it  is  sufficient  to  explain  that  an  error  of  judgment  as 
to  the  commission  of  the  act  is  not  sufficient  to  exempt  the  party,  —  a' 
mere  error  of  judgment ;  for  we  may  say  that  all  men,  perhaps,  who  decide 
to  take  their  own  lives,  when  they  do  it  deliberately  and  intelligently, 
comnut  an  error  of  judgment.     That  is  apt  sufficient  to  exempt  them. 

Mental  disorder  amounting  to  insanity  mugt  appear  in  order  to  exempt 
the  party.  But  while  these  causes  which  I  nave  named  are  not  sufficient 
alone  (such  as  anger,  dread  of  exposure,  a  desire  to  escape  from  the  ills 
of  life»  Ac.)  to  exempt  the  party  from  the  consequences  of  suicide,  there 
undoubtedly  may  be  circumstances  under  which  these,  operating  together 
with  other  circumstances  upon  the  mind,  may  produce  a  disorder  of  the 
mind.  And  that  is  for  the  jury  to  determine  in  every  case.  Where  they 
have  produced  a  disorder  of  the  mind,  then  it  is  that  which  you  are  to 
consider,  and  not  the  mere  peculiar  causes  which  produced  it.  And  in 
this  connection  I  will  notice  the  third,  fourth,  and  fifth  of  the  defendant's 
requesta,  and  the  plaintiff's  first  request. 

The  plaintiff  requests  the  court  to  charge  the  jury  :  — 

^^  That  if  the  death  of  the  deceased  was  not  his  voluntary,  intelligent 
act,  he  did  not  die  by  his  own  hand  within  the  meaning  of  the  policy." 

That  is  correct  as  a  general  principle,  and  I  so  charge  you. 

The  defendant's  third  request  is  as  follows :  — 

^'  If  the  assured  being  in  possession  of  his  ordinary  reasoning  faculti^, 
and  from  shame,  pride,  a  dread  of  exposure,  or  a  desire  to  escape  from  the 
iUs  of  life,  intentionally  took  his  own  life,  there  can  be  no  recovery." 

TJia  I  bjTe  already  explained  toyou. 

1  ne  fourth  request  is :  — 

**  K  the  assured  was  embarrassed  in  his  business,  or  had  drawn  checks 
without  having  any  funds  upon  which  to  draw,  or  had  committed  forgeries 
and  exposure  was  imminent,  or  was  in  a  distressed  state  of  mind  fi*om  this 
or  some  other  cause,  and  for  any  or  all  of  these  reasons  he  formed  a  deter- 
mination to  take  his  own  Ufe,  because  in  the  exercise  of  his  usual  reason- 
ingjbculties  he  preferred  death  to  life,  then  the  company  is  not  liable." 

ihis  is  undoubtedly  correct,  and  I  so  charge  you.  If  for  these  reasons 
he  took  his  own  life  in  the  exercise  of  his  usual  reasoning  faculties,  then 
the  company  is  not  liable. 

5.  *^  It  is  not  every  kind  or  degree  of  insanity  that  will  so  far  excuse 
the  act  of  self-destruction  as  ta  make  the  companv  liable." 

VouL  21 
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I  have  already  covered  tluB  in  my  diarge.  I  merely  read  these  now  for 
the  purpose  of  disposing  of  them. 

Thus  far  there  is  no  great  difficulty  in  a^^lyingffthe  htw  to  any  giren 
case,  or  to  this  case.  Ton  will  next  proceed  to  the  question  of  the  degree 
of  insanity  that  will  excuse.  Here  the  difficulty  m  cases  of  this  kind 
begins,  and  your  real  burdens  in  this  case  commence.  The  court  can  aid 
you  but  little  in  this  respect,  further  than  to  lay  down  the  gen^nd  prin- 
ciples by  which  you  are  to  be  governed.  These  have  been  well  denned 
by  the  highest  court  of  judicature  in  this  countiy,  by  whose  decision  this 
court  and  jury  must  be  eovemed.  They  are  well  set  forth  in  the  requests 
of  the  respective  counsel. 

I  will  now  read  the  sixth  and  seventh  requests  of  defendant's  counsel, 
which  are  as  follows :  -* 

6.  **  To  have  this  effect  (that  is,  that  insanity  shall  have  the  effect  to 
excuse  the  act)  the  mind  must  be  so  far  deranged  as  to  have  made  the 
deceased  incapable  of  using  a  rational  judgment  in  regard  to  the  act  of 
s^-destmction." 

That  is  correct,  and  I  so  charge  you. 

7.  ^^  To  make  the  defendant  Imble,  the  plaintiff  must  prove  either  first 
that  the  assured  was  impelled  by  an  insane  impulse  which  tibe  reason  that 
was  left  him  did  not  enable  him  to  resist,  or  secondly  that  his  reasoning 
powers  were  so  far  overthrown  that  he  could  not  exercise  &em  on  Hie  act 
which  he  was  about  to  do.'' 

This- request  is  correct  law,  and  I  so  charge  you. 

The  plaintiff's  second  request  virtually  covers  the  same  ground,  and  I 
will  simply  read  it  for  the  purpose  of  showing  that  fact,  and  for  the  pur- 
pose of  disposing  of  it. 

^*  If  the  deceased  was  impelled  to  the  act  by  an  insane  impulse  which 
the  reason  that  was  left  him  did  not  enable  lum  to  resist,  or  if  his  rea- 
soning powers  were  so  far  overthrown  by  his  mental  condition  that  he 
could  not  exercise  his  reasoning  faculties  in  the  act  he  was  about  to  do, 
the  company  is  liable." 

That  18  correct,  and  I  so  charge  you. 

I  will  now  dispose  of  plainti^s  third  request,  as  to  which  there  ia  some 
dispute  between  the  counsel.    Hie  request  is  as  follows :  -* 

**  If  the  death  vras  caused  by  the  voluntary  act  of  the  deceased,  he 
knowing  and  intending  that  his  death  would  be  the  result  of  his  act,  and 
when  his  reasoning  faculties  were  so  far  impaired  that  he  was  not  able  to 
understand  the  moral  character,  general  nature,  consequences  and  effect 
of  the  act  he  was  about  to  commit,  or  if  he  was  impelled  thereto  by  an 
insane  impulse  which  he  had  not  the  power  to  redst,  sudi  death  was  not 
within  the  contemplation  of  the  parties  to  the  contract,  and  the  insurer  is 
liable." 

The  last  part  of  the  request  is  included  in  the  second  request,  and  it  can 
be  just  as  well  stricken  out,  and  I  will  leave  it  out  for  the  purpoee  of 

erspicuity  in  considering  this  particular  request;    I  will  read  it  again, 
tvmg  out  that  last  clause :  — 

^^  If  the  death  was  caused,"  A;c.,  ^  when  his  reasonii^  fitculties  were  so 
far  impaired  that  he  was  not  able  to  understand  the  moral  dbaiacter,  the 
general  nature,  consequences  and  effect  of  the  act  he  was  about  to  commit, 
me  company  is  liable." 
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That  is  the  request  wkich  the  oourt  has  been  asked  to  give.  The  criti- 
dsiii  apon  this  request  by  defendant's  counsel  is,  in  the  first  place,  that 
although  so  declared  by  the  supreme  court  of  the  United  States  in  the 
case  of  The  Jbuuranee  Company  t.  Terry ^  above  dted,  it  was  merely 
dictam ;  that  it  was  not  induoled  in  the  points  presented  to  the  court  for 
decision,  and  consequentiiy  is  not  bindine  upon  uiis  court ;  and  that  it  is 
not  good  law.  If  that  declaration  of  me  supreme  court  was  within  the 
question  presented,  it  is  absolutely  binding  upon  this  court  and  upon  you. 
We  will  therefore  first  consider  that  question. 

I  think  the  learned  court  of  app^Js  of  New  York,  which  has  made 
the  same  criticism  on  the  decision  of  the  supreme  court  (  Van  Zandt  y. 
UmL  Benefit  Life  Im.  Co.,  Ins.  Law  Jour.,  March  No.  1874,  p.  208),  and 
the  learned  counsel  in  this  case,  have  overlooked  one  peculiar  feature  of 
the  case  of  The  Insurance  Company  v.  Terrgy  and  that  is  the  refusal  of  the 
court  below  to  diaige  as  requested.  This  precise  question  was  presented 
in  the  request  to  change,  which  the  court  refused  to  give,  and  the  charge 
which  was  given  by  the  court  below  must  be  read  in  connection  with  and 
m  the  lig^t  of  the  requests  which  had  been  made  and  were  refused ;  and 
diat  request  presenting  this  exact  question  of  the  moral  character  of  the 
act  and  of  moral  insaniiy,  in  my  opinion  was  clearly  and  fully  before  the 
Bopreme  oourt.  For  the  purpose  of  sustaining  that  position  I  will  read 
tbe  request  which  was  refused  and  in  response  to  which  the  charge  was 
given,  which  was  given. 

The  second  request  on  the  part  of  the  defendant  was :  **  That  if  the 
jniy  believe,  from  the  evidence,  that  the  said  self-destruction  of  said 
George  Terry  was  intended  by  him,  he  having  sufficient  capacity  at  the 
time  to  understand  the  nature  of  the  act  he  was  about  to  commit,  and  the 
consequences  whidi  would  result  from  it,  then  in  that  case  it  was  wholly 
inunaterial  that  he  was  impelled  thereto  by  insane  impulse  which  im* 
paired  his  sense  of  moral  responsibility,  ana  rendered  mm  to  a  certain 
extent  irresponsible  for  his  action  **  —  thus  presenting  the  exact  question 
upon  which  the  supreme  court  passed  and  wriich  is  embodied  in  the  plain* 
tifTs  third  request. 

It  is  true  the  court  below  did  not  include  in  express  terms  in  the  charge 
given  this  question  of  moral  responsibility  or  of  moral  insanity,  but  the 
terms  used  in  the  charge  which  was  given  are  broad  enough  to  include 
that;  and  in  view  of  the  fact  that  the  court  had  been  requested  to 
charge  otibi^wiae,  and  then  using  expressions  which  are  broad  enough  to 
indade  that^  it  is  fair  to  presume  that  it  was  so  included,  and  that 
the  jury  so  understood. 

The  hmgnage  of  the  charge  as  given  was  as  follows :  **  If  he  was 
impelled  to  the  act  by  an  insane  impulse  which  the  reason  that  was 
left  him  did  not  enable  him  to  resist,  or  if  his  reasoning  powers  were 
80  jEar  overthrown  by  his  mental  condition  that  he  could  not  exercise 
his  reasoning  faculties  in  the  act  he  was  about  to  do,  the  company  is 

This  charge  must  be  read  in  the  light  of  the  request  which  had  been 
i^efosed,  and  which  expressly  iucluded  the  question  of  moral  insanity. 

I  therefore  hold  uiat  the  question  was  disposed  of  finally  by  the 
sopireme  court  in  a  manner  absolutely  binding  upon  this  court.  I 
therefore  ^ve  the  plaintiff  ^s  third  request  as  stated : 
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These  words,  *^  general  nature,  oonseqaences  and  effect  of  the  act,**  have 
been  somewhat  criticised,  and  I  deem  it  my  daty  to  make  a  few  remarks 
in  regard  to  them,  as  they  are  used  in  that  decision.  They  do  not  refer 
to  the  act,  in  my  opinion,  by  which  the  deceased  took  his  life.  They  are 
broader  than  that;  they  refer  to  the  entire  act,  —  not  only  the  act 
by  which  he  took  his  life,  but  the  result  of  it.  That  is^  they  ooyer  the 
^^  suicide,"  the  accomplished  fact ;  and  that  is  what  is  referred  to  as  the 
*^  general  nature,  consequences  and  effect  of  the  act,'*  —  that  is,  the  gen- 
eral nature  of  the  suicide,  of  the  murder  committed  upon  one*s  self,  the 
enormity  and  effect  of  it ;  otherwise  it  would  be  inconsistent  with  what 
precedes  ;  because,  if  it  was  his  yoluntary  act,  he  knowing  and  intending 
that  his  death  would  be  the  result,  then  it  would  be  a  simple  absurdity  to 
put  the  question  to  you  whether,  under  those  circumstances,  if  'he  did  not 
imderstand  the  general  nature  and  consequences  of  the  act,  the  company 
would  be  liable.  That  would  be,  I  say,  absurd.  Those  words  then  hava 
a  broader  meaning,  and  cover  the  entire  accomplished  fact,  —  the  act  of 
micide. 

In  this  view  of  the  case,  gentlemen  of  the  jury,  it  is  entirely  unneces- 
sary for  me  to  detain  you  with  any  remarks  or  considerations  growing 
out  of  my  own  views  or  opinions  as  to  the  correctness  of  the  law  as  estab- 
lished by  the  supreme  court,  and  which  has  just  been  given  you  as  con- 
tained in  the  plaintiff*s  third  request.  I  will,  therefore,  pass  it  with  a 
single  remark,  that  a  considerable  time  ago,  after  that  case  of  TTie  Inmr- 
ance  Company  v.  Terry  had  been  decided  in  the  court  below,  but  before  it 
was  decided  by  the  supreme  court,  I  had  occasion  to  pass  upon  the  same 
question  in  the  case  of  Wolff  v.  The  Insurance  Company^  and  then  de- 
cided as  I  now  find  myself  enabled  to  decide,  and  my  views  have  not 
changed  upon  that  subject  since  that  time. 

Although  I  find  it  nowhere  distinctly  so  stated,  yet  from  the  discus^ons 
upon  the  subject,  I  gather  that  these  defences,  as  they  may  be  called,  to 
the  crime  of  suicide,  are  placed  upon  the  same  ground  so  far  as  this  ques- 
tion of  the  moral  character  of  the  act  is  concerned,  as  defences  for 
murder.  It  has  always  been  held  that  a  person  killing  another  when  so 
insane  as  not  to  be  capable  of  judging  between  right  and  wrong  should 
not  be  convicted  of  murder.  What  I  mean  is,  the  principle  is  the  same, 
although  the  standard  or  degree  may  be  different.  This  is  virtually  so 
stated  in  The  Insurance  Company  v.  Terry^  15  Wallace,  591.  Tliis 
ability  to  judge  between  right'  and  wrong  refers  to  a  principle  of  the 
human  mind.  It  does  not  refer  to  any  tenets  of  religious  belief.  It  does 
not  depend  at  all  upon  what  a  man*s  religious  belief  may  be,  or  whether 
he  has  any  or  has  not*  It  does  not  depend  upon  whether  he  believes 
in  a  God  and  a  future  state,  or  the  contrary.  It  refers  to  that  principle 
which  is  planted  in  eveiry  human  breast —  that  sense  of  right  and  wrong 
which  exists  in  the  mind  of  the  disciples  of  Buddha  or  of  Confucius, 
or  of  the  followers  of  Mahomet  or  of  Christ,  and  in  the  mind  of  him 
who  believes  in  none  of  them.  It  is  that  sense  of  right  and  wrong  that 
we  all  feel  and  realize  and  understand.  It  is  true  that  sense  is  stronger 
in  some  persons  than  in  others,  but  it  is  that  to  which  referenoe  is  had 
in  this  connection. 
'  The  defendant's  eighth  request  I  will  now  consider. 
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Counsel  far  defendant.  That  is  already  virtually  passed  upon  by  your 
honor;  it  is  simply  refused,  as  I  understand  it. 

The  Court.     Very  well,  that  is  all  that  need  be  said  on  that  subject. 

Defendant's  eighth  request  was  as  follows :  *^  That  the  evidence  in 
this  case  does  not  tend  to  show  that  degree  df  insanity  on  the  part  of 
the  assured  which  excuses  the  act  of  selfnlestruction  and  justifies  the  jury 
in  rendering  a  verdict  for  the  plaintiff,  therefore  the  venlict  must  be  for 
the  defendant.'* 

Gentlemen  of  the  jury,  I  have  done  about  aU  that  I  can  do  in  this 
case,  and  have  made  these  questions  as  clear  as  they  can  be  made  with 
the  ability  I  have ;  and  if  it  is  not  clear  in  your  minds  what  your  duty 
18,  it  rests  in  the  difficulty  of  making  it  so,  more  than  in  the  efforts 
which  have  been  made  by  the  counsel  on  both  sides,  and  by  the  court. 
The  propositions  of  law  that  have  been  stated  to  you  are  such  as  there 
is  no  dispute  about  between  counsel,  with  the  exception  of  the  last,  and 
that  has  been  determined  by  the  supreme  court,  and  we  must  obey. 
This  case,  gentlemen  of  the  jury,  rests  upon  presumptions  entirely  ;  thiU 
is  to  say,  it  rests  upon  the  conclusions  which  you  are  to  draw  as  to  the 
existence  of  a  certain  fact  from  the  proof  of  the  existence  of  other  ftu^ 
For  insanity  and  the  degree  of  it  are  not  susceptible  of  positive  {N*oof 
in  a  case  like  this.  There  are  instances  in  which  it  may  be  proven 
with  a  great  degree  of  certainty  by  positive  proof,  such  as  in  the  case  of 
a  ravmg  maniac ;  but  here  it  rests  upon  presumptions  entirely,  and  your 
dedsion  of  the  case  depends  upon  conclusions  which  you  shall  draw  as 
to  the  fact  of  sanity  or  insanity  from  the  facts  proven.  You  start  out 
with  the  presumption  of  sanity.  The  burden  of  proof  is  upon  the  plaintiff 
to  prove  the  contrary.  If  the  plaintiff  has  sustained  that  burden,  and  has 
so  proven  to  your  satisfaction,  tnen  she  may  be  entitled  to  recover  at  your 
hands.    If  she  has  not,  then  the  defendant  is  entitled  to  your  verdict. 

The  first  question  for  you  to  determine  is,  do  the  presumptions  arising 
from  the  facts  proven  overcome  the  presumption  of  sanity.  The  trust 
test  is  whether  the  facts  proven,  from  which  you  are  asked  to  find  insanity, 
are  inconsistent  with  sanity.  If  they  are  so  inconsistent  with  the  exercise 
of  a  sound  mind  that  yon  cannot  reasonably  attribute  suoh  facts  thexelo, 
then  they  are  evidences  of  insanity,  but  net  otherwise. 

Now  there  is  a  great  range  of  indications  as  to  soundness  or  unsound- 
ness of  mind,  all  the  way  from  the  ravings  of  the  maniac,  which  are  patent 
to  the  eye  and  the  ear,  down  to  the  retiring,  melancholic,  who  seeks  to 
conceal  the  worm  which  is  gnawing  at  his  mental  vitality.  These  indica- 
tions, I  say,  range  all  the  way  between  these;  and  here  the  difficulty 
exists  in  coming  to  a  correct  conclusion  as  to  what  facts  do  indicate ; 
hut  it  is  peculiarly,  and  entirely,  and  exclusively  within  your  province, 
and  I  leave  it  to  you  without  even  rehearsing  the  &cts  or  in  any  manner 
deciding  them. 

Evidence  is  that  which  carries  conviction  to  the  mind.  You  are  to  look 
at  all  the  facts  which  have  been  proven,  and  to  bring  to  bear  upon  them 
your  best  judgment,  aided  by  your  experience  and  observations  iu.  life  and 
considerations  to  which  you  have  access,  without,  however,  going  outside 
of  the  proofs  in  the  case,  and  decide  for  yourselves  whether,  in  the  first 
place,  Everett  W.  Moore,  at  the  time  he  to<^  his  own  life,  was  sane  or 
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umane.  Seoondly,  if  you  shall  find  that  he  was  insane,  then  whether 
under  the  charge  that  has  been  already  given  he  was  so  insane  as  to 
excuse  or  exempt  him  tuvl  this  pla^iniaff  bom  the  ocmseqqenoes  of  the  pro- 
hibition or  disability  in  the  policy.  I  recommend  to  you  in  your  consider- 
ation to  adopt  that  oider*  First,  the  question  of  insanity  in  eeneral 
terms  —  was  he  insane  ?  If  you  decide  that  he  was  not  insane,  wen,  of 
course,  that  is  the  end  of  it»  and  your  verdict  must  be  for  the  defendant. 
If  vou  shall  decide  that  he  was  insane,  you  must  go  then  a  step  farther, 
and  inquire  whether  his  insanity  was  of  uiat  degree  and  Und  that  you  are 
satisfied  that  he  was  driven  by  an  irresistible  impulse  to  commit  the  act,  or 
that  he-  was  incapable  of  exercisiog  his  ceaaoning  powers  as  to  the  moral 
character,  general  effect,  and  consequences  of  taking  his  own  life.  If,  after 
finding  that  he  waa  insane,  you  shall  come  to  the  conclusion  that  he  was 
thns  insane,  the  phiintifi!.  is  entitled  to  recover  at  your  hands ;  otherwise 
not.  If  your  verdict  shall  be  for  the  plaintiff,  it  will  be  for  $5,000,  and 
interest  frgm  the  80th  day  of  Deoemb^,  1878,  to  and  induding  the  present 
date. 

Oaunul  for  difwAamiU  I  desire,  growing  out  of  what  your  honi»r  has 
saidL  to  *"^^^  another  reauest :  •— 

**  That  the  mere  fact  that  the  assured  <Ud  not  fuUy  understand  and 
^ppieoiate  the  moral  diaxteter  of  the  act  of  self-destructuHi  does  not  so  far 
excuse  the  act  aa  to  make  the  defendant  liable." 

The  COUBT.  I  cannot  see  how  this  varies  in  any  manner  the  charge  as 
akeady  given,  and  I  therefore  refuse  this  request,  with  the  simple  addi- 
tion that  the  jury  are  to  take  this  refusal  into  con^eration,  in  connection 
with  the  charge  which  has  already  been  ^ven  upon  that  subject 

The  jury  returned  a  verdict  for  the  plamtiff  for  the  full  amount  claimed* 
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oommm. — PMBAnBree  AiroiiNBT. — powsa  ov  u.  a.  ooubts.— 

KAJSDAHUS. 

m  RE  ROBINSON. 

\x  The  power  to  pumehfar  conUmpU  ii  tnkermU  ta  qR.  eomrU  ;  iti  mtUnee  is  es- 
mmUol  to  the  preservation  of  erdir  injudieifd  prooeedingSi  and  to  the  enforeemenl 
<lf.  thejudgmM/Uy  orders  and  writ$.<^  the  courts,  and  conseptentfy  to  the  due  ad- 
ministration  of  justice,  X^  moment  the  courts  of  the  United  Sales  were  called 
into  existence  and.  if^ifested  with  Jurisdiction  over  anff  subjedy  they  became  pos- 
sessed of  this  power, 

2.  l%e  act  of  Congress  of  March  2d^  iSSl,  entitled  ^An  act  dedaraJtory  of^  the  law 
concerning  contempts  of  court^  limits  the  power  of  the  circuit  and  Astrict  courts 
of  the  United  States  to  three  classes  of  eases  :  Iff,  where  there  has  been  misbehax>' 
tbr  of  aperson  in  the  presence  of  the  courts*  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice;  fd,  where  there  has  been  misbehimnor  of  emy  iMcer  of 
the  courts  in  his  offleud  traswae^ioms  ;  and,  Sd^  where  there  has  been  dieooedienee 
or  rssistasKe  by  emy  ojfieer^  party^  juror,  wkness^  or  other  persoss^  to  oaf  lawful 
wnifprocesSf  orderf  fwCf  decree,  or  eonmumd  of  the  courts* 
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8.  Tkt  VJih  tectum  of  the  judiciofy  act  of  1789,  in  preeeri^ng  fine  or  tnmrijoii- 
ment  a$  tkeptmuhnent  wkieh  may  ^  inJiieUd  hy  the  cowrie  of  the  Omtea  Stotee 
for  eoniempte,  operatee  ae  a  Undtation  upon  the  manner  in  whi^  their  power  in 
this  reepect  may  be  exercieed^  and  ie  a  negodion  of  aU  ^fher  modee  oj  punieh' 
ment. 

4.  The  power  to  diehar  an  attorney  ie  poeeeeeed  by  aU  courts  which  have  authority 
to  a£nit  aitomeye  to  practice*  But  the  power  can  only  be  exercised  where  there 
has  been  such  conduct  on  the  part  of  the  party  complained  of  as  shows  him  to  be 
unfit  to  be  a  member  of  the  profession  ;  and  before  judgment  disbarring  him  can 
be  rendered  he  should  have  notice  of  the  grounds  of  complaint  against  him  and 
annle  opportunity  of  explanation  and  defence,  , 

5.  liandamus  is  the  appropriate  remedy  to  restore  €m  attorney  disbarrod  whore  tf« 
court  betaw  has  exceeded  its  jurisdietion  in  the  matter. 

The  facts  appear  in  the  opinion. 

Mr.  JoBtioe  JmELD  deHveied  the  opinion  of  the  oonit. 

On  the  16th  day  of  Jaljf  1878,  tiie  grand  jnrj  of  Ae  Western  Distriot  df 
Arkansas  reportea  to  the  district  court  of  the  United  Statesfor  tiie  distxiet, 
then  in  session  at  Fort  Smithy  that  they  had  made  erery  effort  in  tiinr 
power  to  haye  a  witness  by  the  name  of  Stephenson  summoned  to  appear 
Defore  them  ;  that  for  this  purpose  a  subpoena  for  the  witness  had  been 
placed  the  day  preyious  in  the  hands  of  a  deputy  marshal  by  the  name  of 
Shddon,  for  senrice ;  that  the  deputy  marshal,  on  the  same  day,  went  to 
tiie  town  of  Van  Bnren,  as  he  said,  to  make  the  serrioe ;  that  after  he  had 
left,  the  witness  was  seen  on  the  streets  at  Port  Smith,  and  the  subpoena 
was  on  that  mominff  returned  unseryed ;  that  they  had  kamed  from  eyi- 
dence  before  them  that  the  witness  knew  that  a  subpoena  was  issued  for 
him,  and  had  for  that  reason  come  to  Fort  Smith,  ^  but,"  contimies  the  re- 
port, "  after  seeing  the  attorney,  J.  S.  Robinson,  in  the  Nash  case,  yery 
Baddenly  absented  nimself."  The  jury,  therefore,  prayed  the  court  to  issue 
an  order  that  the  witness,  Stephenson,  be  brought  before  them. 

Upon  tliis  report,  without  other  complaint,  &e  court  ordered  that  Shel- 
don, the  deputy  marshal,  Stephenson,  the  witness,  and  Robinson,  the 
attorney,  ^  diow  cause  why  they  should  not  be  punished  as  for  a  oobh 
tempt.''^ 

IVo  days  afterwards,  on  the  IMi  of  July,  the  petitioner  filed  die  re- 
sponse to  the  order  of  the  deputy  marshal,  llie  judge  then  reminded  the 
petitioner  that  there  was  also  a  rule  against  him,  to  which  he  replied : 
^  Tes,  sir ;  I  know  it  and  I  am  here  to  respond.  I  don't  know  what  there 
is  for  me  to  answer.  It,**  referring  to  the  rep^t  of  the  grand  jury,  **  says 
I  saw  Silas  R.  Stephenson.  I  do  not  know  what  the  grand  jury  has  to 
do  with  my  priyate  bunness  in  mj  law  office,'*  and  was  proceeding  to  re- 
flect upon  the  action  of  the  grand  lury,  when  the  judjge  said :  *^  Ton  must 
answer  in  writing,  Mr.  Robinson ;  ^  to  which  the  petitioner  replied,  ^  The 
role  itself  does  not  reauire  me  to  respond  in  writing/'  Upon  diis  tiie 
judge  said,  turning  to  the  derk,  **  it  should  haye  done  so ;  yon  will  amend 
the  order  if  it  does  not,  Mr.  Clerk."  The  petitioner  dechned  to  answer 
the  nde  until  it  was  amended.  The  judge  then  said:  **  Well,  I  will  make 
the  order  for  you  to  respond  in  writing  now.  Mr.  Clerk,  ^ou  will  ester 
an  order  requiring  Mr.  Kobinson  to  answer  the  rule  in  wnting."  Upon 
irUch  tiie  petitioner  said,  ^  I  shall  answer  nothing ; "  and  thereupon  Bn- 
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mediately,  without  time  for  another  word,  the  judge  ordered  the  clerk  to 
strike  the  petitioner's  name  from  the  roll  of  attorneys,  and  the  marshal  to 
remove  him  from  the  bar. 

This  account  of  4he  language  used  by  the  petitioner  and  the  judge  is 
taken  from  the  latter*s  response  to  the  altematiye  writ  issued  by  this 
court.  The  judge  states  at  the  same  time  that  the  tone  and  manner  of 
the  petitioner  were  angry,  disrespectful,  and  defiant ;  and  that  regarding 
the  words,  ^^I  shall  answer  nothing,"  and  the  tone  in  which  they  were 
uttered  as  in  themselves  grossly  and  intentionally  disrespectful,  as  an  ex- 
pression of  an  intention  to  disobey  and  treat  with  contempt  an  order  of  the 
court,  and  believing  that  the  petitioner  intended  to  intimidate  him  in  the 
discharge  of  his  duties,  he  felt  it  due  to  himself  and  his  office  to  inflict 
summary  and  severe  punishment  upon  the  petitioner. 

The  order  of  the  court  disbarring  the  petitioner,  made  at  the  time,  and 
entered  in  the  minutes  of  the  coUrt  kept  by  the  d^k,  was  declared  by 
the  judge  to  be  •erroneous  in  form,  and  afterwards,  on  the  28th  of  July, 
1^  mote  formal  order  was  entered  nunc  pro  tunc.  This  latter  order  recites 
the  report  of  the  grand  jury  mentioned  above,  the  rule  to  show  cause 
issued  thereon  why  the  partiefl  should  not  be  punished  as  for  a  contempt, 
amended  from  the  original  order  by  the  insertion  of  the  words,  ^^  forth- 
with in  writing  and  under  oath ; "  and  thait  the  petitioner  having  notice 
at  the  time  that  he  was  required  to  respond  to  the  rule,  ^^  in  a  grossly 
eontemptuous,  contumacious,  and  defiant  manner,"  in  open  court,  refused 
to  respond  in  writing ;  and  then  proceeds  to  decree  that,  for  his  contempt 
committed  in  (^n  court,  as  well  as  for  bis  contempt  committed  in  refusing 
to  respond  to  the  rule,  the  license  of  the  petitioner  as  an  attorney  and 
eounsellor  at  law  and  solicitor  in  chancery  be  vacated ;  that  the  petitioner 
be  disbarred  from  further  practice  in  we  court,  and  that  his  name  be 
strioken  from  the  roll  of  attorneys,  counsellors,  and  sollbitors  of  the  court 

Before  this  amended  order  wasf  entered  the  petitioner,  through  counsel, 
filed  a  motion  to  vacito  the  judgment  disbarring  him  upon  various  grounds, 
which  were  specified.  After  its  entry  a  motion  to  set  aside  the  order  as 
amended  vras  made,  in  which  the  petitioner  adopted  the  grounds  of  the 
original  moticm  and  added  others.  The  substance  of  the  more  important 
0f  theea  was,  tiwt  no  dmrgUR  .had  been  j^viously  preferred  tn  vmting 
and  filed  against  him ;  that  he  had  had  no  notice  of  any  charges ;  that 
the  report  oi  the  grand  jury  contained  no  charge  which  he  could  be  re- 
quired to  answer ;  that  no  rule  had  been  served  upon^him  to  show  cause 
why  he  should  not  be  disbarred ;  that  he  had  had  no  trial  previous  thereto, 
and  had  been  denied  the  right  of  being  heard  in  his  defence ;  and  that  the 
ooort  had  no  juriadictJon  under  the  circumstances  to  render  the  judgment. 
dndMiTing  him. 

The  pietitioner  also  set  up  among  the  grounds  npon  whidi  he  would  rely, 
that  the  sentence,  he  uttered,  **  I  shall  finswer  iiothing,"  was  incomplete, 
aad  that  he  was  prevented  from  finishing  it  by  the  action  of  the  judge  in 
interrupting  him  with  the  judgment  disbarring  him;  that  the  sentence 
eompleted  would  have  been,  ^^  I  shall  answer  nothing  until  the  order  to 
answer  the  rule  in  writing  shall  be  served  upon  nie." 

The  petitioner  aJso  disclaimed  any  intention  to  commit  a  contempt  of 
tiie  court,  or  to  act  in  defianee  of  its  orders  or  authority  at  the  time,  and 
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ayerred  that  he  ytba  not  conscioufl  of  the  conduct  attributed  to  him  to- 
wards the  court.  This  statement  was  yerified  by  his  oath ;  but  the  motion 
was  denied. 

The  petitioner  now  asks  from  this  court  for  a  mandamus  upon  the.judge 
to  vacate  the  order  disbarring  him  and  to  restore  him«  to  the  roll  of  attor- 
neys and  counsellors.  In  his  petition,  which  is  yerified,  he  refers  to  the 
proceedings  of  the  court  below,  the  record  of  which  he  produces,  and 
states  that  in  the  interview  which  the  grand  jury  mentioned  there  was  no 
allusion  made  to  the  Nash  case  or  to  the  grand  jury,  and  that  the  consul- 
tation related  to  a  totally  different  matter. 

The  power  to  punish  for  contempts  is  inherent  in  all  courts ;  its  exist- 
eoce  is  essential  to  the  preservation  of  order  in  judicial  proceedings,  and 
to  the  enforcement  of  the  judgments,  orders,  and  writs  of  the  courts,  and 
coDsequently  to  the  due  administration  of  justice.  The  moment  the 
courts  of  the  United  States  were  called  into  existence  and  invested  with 
jurisdiction  over  any  subject,  they  became  possessed  of  this  power.  But 
the  power  has  been  limited  and  defined  by  the  act  of  Congress  of  March 
2d,  1831 ;  4  Statutes  at  Large,  487.  The  act,  in  terms,  applies  to  all 
courts.  Whether  it  can  be  held  to  limit  the  authority  of  the  supreme 
(»urt,  which  derives  its  existence  and  powers  from  the  Constitution,  may 
perhaps  be  a  matter  of  doubt.  But  that  it  applies  to  the  circuit  and  dis- 
trict courts  there  can  be  no  question.  These  courts  were  created  by  act 
of  Congress.  Their  powers  and  duties  depend  upon  the  act  calling  them 
into  existence,  or  subsequent  acts  extending  or  limiting  their  jurisdiction. 
The  act  of  1881  is,  therefore,  to  them  the  law  specifying  the  cases  in 
which  summary  punishment  for  contempts  may  be  inflicted.  It  limits  the 
power  of  these  courts  in  this  respect  to  three  classes  of  cases :  1st,  where 
there  has  been  misbehavior  of  a  person  in  the  presence  of  the  courts,  or 
80  near  thereto  as  to  obstruct  the  administration  of  justice ;  2d,  where 
there  has  been  misbehavior  of  any  officer  of  the  courts  in  his  official 
transactions  ;  and,  3d,  where  there  has  been  disobedience  or  resistance  by 
any  officer,  party,  juror,  witness,  or  other  person,  to  any  lawful  writ,  pro- 
cess, order,  rule,  decree,  or  command  of  the  courts.  As  thus  seen,  the 
power  of  these  courts  in  the  punishments  of  contempts  can  only  be  exer- 
ciaed  to  insure  order  and  decorum  in  their  presence,  to  secure  faithfulness 
on  the  part  of  their  officers  in  their  official  transactions,  and  to  enforce 
obedience  to  their  lawful  orders,  judgments,  and  processes. 

If  we  now  test  the  report  of  the  grand  jury  by  this  statute,  we  find 
nothing  in  it  which  justified  any  proceeding  whatever  as  for  a  contempt  on 
the  part  of  Kobinson  against  the  court  below.  No  act  of  his  is  mentioned 
which  could  constitute  within  the  statute  a  contempt  either  of  the  court 
or  of  its  judge.  The  allegation  that  the  witness  Stephenson,  after  seeing 
Robinson,  had  suddenly  absented  himself,  amounted  to  nothing  more 
than  an  insinuation  that  possibly  he  may  have  been  advised  to  that  course 
by  Robinson.  There  was  no  averment  of  any  fact  which  the  court  could 
notice  or  the  attorney  was  bound  to  explain. 

Whatever  contempt  was  committed  by  the  petitioner  consisted  in  the 

tone  and  manner  in  which  his  language  to  the  court  was  uttered.     On 

this  hearing  we  are  bound  to  take  the  statements  in  that  respect  of  the 

judge,  embodied  in  his  order,  as  true ;  for  the  question  before  us  is  not 
VOL.L  22 
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whether  the  court  erred,  but  whether  it  had  any  jurisdiction  to  disbar  the 
petitioner  for  the  alleged  contempt. 

The  law  happily,  prescribes  the  punishment  which  the  court  can  impose 
for  contempts.  The  17th  section  of  the  judiciary  act  of  1789  declaies 
that  the  court  shall  have  power  to  punish  contempts  of  their  authority  in 
any  cause  or  hearing  before  them,  by  fine  or  imprisonment,  at  their  dis- 
cretion. The  enactment  is  a  limitation  upon  the  manner  in  which  the 
power  shall  be  exercised,  and  must  be  held  to  be  a  negation  of  all  other 
modes  of  punishment.  The  judgment  of  the  court  disbarring  the  peti- 
tioner, treated  as  a  punishment  for  a  contempt,  was,  therefore,  unauthor- 
ized and  void. 

The  power  to  disbar  an  attorney  proceeds  upon  rery  different  grounds. 
This  power  is  possessed  by  all  courts  which  have  authority  to  admit  attor- 
neys to  practice.  But  the  power  can  only  be  exercised  where  there  has 
been  such  conduct  on  the  part  of  the  parties  complained  of  as  shows  them 
to  be  unfit  to  be  members  of  the  profession.  Parties  are  admitted  to  the 
profession  only  npon  satisfactory  evidence  that  they  possess  fair  private 
character  and  sumdent  legal  learning  to  conduct  causes  in  court  for  suitois. 
The  order  of  admission  is  the  judgment  of  the  court  that  they  possess 
the  requisite  qualifications  both  in  character  and  learning.  They  become 
by  such  admission  officers  of  the  court,  and,  as  said  in  Me  parte  Q-arland^ 
4th  Wallace,  378,  *^they  hold  their  office  during  good  behavior,  and  can 
only  be  deprived  of  it  for  misconduct  ascertained  and  declared  by  the 

i'uc^ment  of  the  court  after  opportunity  to  be  heard  has  been  afforded." 
before  a  judgment  disbarring  an  attorney  is  rendered,  he  should  have 
notice  of  the  grounds  of  complaint  against  him  and  ample  opportunity 
of  explanation  and  defence.  This  is  a  rule  of  natural  justice,  and  is  as 
applicable  to  proceedings  taken  to  deprive  an  attorney  of  his  right  to 
practise  his  profession,  as  it  is  to  proceedings  taken  to  reach  his  property. 
And  such  has  been  the  general,  if  not  the  uniform,  practice  of  Idie  courts 
of  this  country  and  of  England.  There  may  be  cases  undoubtedly  of 
such  gross  and  outn^eous  conduct  in  open  court  on  the  part  of  the  attor- 
ney, as  to  justify  very  summary  proceedings  for  his  suspension  or  removal 
from  office ;  but  even  then  he  should  be  heard  before  he  is  condemned. 
Ex  parte  Heyfron^  7  How.  Miss.  Rep.  127 ;  People  v.  Tumsr^  1  Cal. 
143 ;  Fletcher  v.  Daingerfield^  20  lb.  480  ;  Beene  v.  State^  22  Ark.  157 ; 
Ex  parte  Bradley^  7  Wallace,  864 ;  Bradley  v.  FUher^  13  lb.  354.  The 
principle  that  there  must  be  citation  before  hearing,  and  hearing  or  oppor- 
tunity of  being  heard  before  judgment,  is  essential  to  the  security  of  all 
private  rights.  Without  its  ol^rvance  no  one  would  be  safe  from  oppres- 
sion wherever  power  may  be  lodged. 

That  mandamus  is  the  appropriate  remedy  in  a  case  like  this  to  restore 
an  attorney  disbarred,  where  the  court  below  has  exceeded  its  jurisdiction 
in  the  matter,  was  decided  in  Ex  parte  Bradley^  reported  in  the  7t]i  of 
Wallace.  It  would  serve  no  useful  purpose  to  repeat  the  reasons  by  wfaich 
this  conclusion  was  reached,  as  they  are  fully  and  clearly  stated  in  tiiat 
case,  and  are  entirely  satisfactory. 

A  peremptory  mandamus  must  issue,  requiring  the  judge  of  the  oouxt 
below  to  vacate  the  order  disbarring  the  petitioner,  and  to  restore  him  to 
his  office ;  and  it  is  so  ordered. 

Mr.  Jujstice  Milleb  dissented. 
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COX7BT  OF  APPEALS   OF  NBW  YOBK. 

[Decbkbeb,  1878.] 

INSUBANCB. — concerning  THE  BIGHT  OF  A  MORTGAGEE  TO  CALL 
UPON  THE  INSITRBB  BEFORE  EXHAUSTING  HIS  BEMEDY  ITNDEB  THE 
MORTGAGE. 

EXCELSIOR  mS.  00.  v.  ROTAL  INS.  00. 

A  mortffaffeej  who  ha$  imured  his  tHortgagt  intereit,  at  his  own  €xpen$e  and  for  hii 
mon  indemnity y  without  any  aar$ement  with  the  mortgagor  may,  in  eau  of  loa^ 
coU  upon  the  inmuw  without  ^nt  exhamsting  kis  remedy  under  his  mortgage. 


FOLGEB,  J.  delivet^ed  the  opinion  of  the  court. 

Having  disposed  of  seTeral  points  of  minor  importance  the  learned 
jud^  proceeds  to  write :  The  defendants  further  claim  that  Mrs.  Connolly 
havmg  been  insured  upon  her  mortgaged  interest,  the  loss  sustained  by 
her  thereon  for  which  a  reooTcry  can  be  had  can  be  no  more  than  that 
which  the  mortgaged  property  shall  fail  to  secure  of  her  debt ;  and  that  as 
it  was  proven  that  the  mortgaged  property,  after  the  fire,  was  sold  for 
111,000,  which  was  more  than  the  amount  die  had  paid  on  her  contract 
to  buy  the  mortgages,  she  suffered  no  loss,  and  therefore  has  no  claim 
against  the  defendants. 

We  hare  already  stated  our  opinion,  that  her  insurable  mortgage  inter- 
est, and  hence  the  amount  which  she  might  lose,  was  not  limited  to  the 
amount  actually  paid  by  her  on  that  contract,  but  that  it  equalled  the 
"whole  amount  secured  and  unpaid  upon  the  mortgages  for  which  she  was 
bomid  to  pay.  As  there  was  due  and  unpaid  upon  the  mortgages  a  sum 
of  over  $19,000,  eyen  if  the  premises  had  been  available  to  her  at  the 
price  at  which  Ihey  sold  after  the  fire,  there  was  still  a  defidency  of  more 
than  the  amount  of  the  defendants*  policy.  To  this  the  defendants  say, 
Aat  if  the  plaintiffs'  policies  are  available  to  Mrs.  Connolly  for  one  purpose 
as  she  chdms,  they  ore  available  to  the  defendants  for  anotiier.  They  then 
msist  that  those  policies  should  share  in  the  payment  of  the  loss,  if  any 
there  is,  and  thus,  that  if  the  insured  must  exhaust  the  remedy  against  the 
mortgaged  premises,  the  amount  for  the  defendants  to  pay  will  be  much 
less  wan  the  amount  adjudged  against  them.  If  the  premises  of  the  de- 
fendants' aa^oment  are  sound,  they  are  right  that  such  consequence  would 
fdlow.  Without  deciding  whether  the  policies  of  the  plaintLBFs  are  in  ex* 
istence  so  as  to  be  available  to  Mrs.  Connolly,  and  also  to  the  defendants, 
for  the  purpose  of  this  argument,  we  will  dispose  of  the  point  upon  the 
other  bninch  of  it.  And  this  raises  the  question,  whether  a  mortgagee 
who  has  insured  his  mortgage  interest  in  buildings  and  fixtures  and  ma- 
chinery, at  his  own  expense  and  for  his  own  indemnii^,  with  no  agreement 
or  understanding  with  the  mortgagor,  must  first  exhaust  his  remedy  on 
his  mortgage  before  he  can  call  upon  the  insurer  to  make  good  any  part 
of  the  danuige  by  fire  to  the  property. 

The  leameid  counsel  for  the  defendants  cited,  for  the  affirmation  of  this 
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position,  Flanders  on  Ins.,  p.  360,  and  Angell  on  Ins.  §  59.      Flanden 
says  of  an  insnranoe  by  a  mortgagee:  *^It  is  not  the  specific  property 
which  is  insured,  but  its  capacity  to  pay  the  mortgaged  debt."     .^igell 
says :  ^^  It  is  but  an  insurance  of  his  debt«  and  if  his  debt  is  afterward 
paid  or  extinguished,  the  policy  from  that  time  ceases  to  have  any  opera- 
tion, and  even  if  the  premises  are  after  that  destroyed  by  fire,  he  has  no 
right  to  recover  for  the  loss,  for  he  has  sustained  no  damage  thereby." 
These  texts  do  not  in  terms  sustain  the  propositions  of  the  defendants,  and 
it  is  only  as  a  corollary,  if  at  all,  that  it  can  be  deduced  from  them.    If  it 
is  the  debt  only  which  is  insured,  it  may  be  said  that  until  the  debt,  oi 
some  part  of  it,  is  lost,  there  is  no  loss  upon  the  policy,  and  that  neiUiei 
the  debt  nor  any  part  of  it  is  lost  until  the  mortgagee  fails  to  obtain  it 
from  an  enforcement  of  his  mortgage.    Neither  of  meae  writers  cites  any 
decision  which  sustains  the  proposition  of  the  defendants,  except  perhaps 
one.     There  are  dicta  in  several  cases  which  will  be  referred  to.     The 
one  case  is  Smith  v.  Co.  In$.  Co.  17  Penn.  St.  258.     There  Gribeon,  J., 
states  as  a  rule :  ^^  A  mortgagee  insures  not  the  ultimate  safety  of  the' 
whole  property,  but  only  so  much  of  it  as  may  be  enough  to  satisfy  his 
mortgage  ;  it  is  not  the  specific  property  which  is  insured,  but  its  capacity 
to  pay  the  mortgage  debt,  and  in  e£Eect  the  security  is  insured."     He  does 
also,  by  way  of  illustrative  enforcement  of  his  argument,  say,  tihat  a  mort- 
gagee insured  cannot  recover  of  the  insurer  for  the  loss  by  fire  of  a  few 
stmigles  from  a  building,  where  the  premises  are  left  amply  suffid^it  to 
secure  him  his  debt.     But  when  this  case  is  closely  scanned,  it  is  this : 
that  an  insurance  of  a  mortgage  interest  is  an  indemnity  against  a  loss  of 
that  debt  by  a  loss  or  damage  to  the  property  mortgaged;  that  if  the 
mortgaged  property  is,  after  the  loss  occurs  to  it,  still  enough  in  valae  to 
pay  the  debt,  there  has  been  in  effect  no  loss  ;  that  the  insurer  having 
paid  the  mortgage  is  entitled  to  have  recourse  to  the  mortgaged  property, 
and  therefore  —  and  this  is  the  point  made  on  the  argument  of  that  case 
and  the  point  decided  —  that  any  concealment  of  the  facts  which  affects 
the  value  of  the  property  is  an  injury  to  the  insurer  and  a  material  con- 
cealment which  avoids  the  contract,  inasmuch  as  thereby  the  insurer  is 
misled  as  to  the  value  of  the  property  on  which  he  relies  for  ultimate 
security  and  reimbursement.     The  insurer  having  several  mortgages  upon 
the  same  property,  insured  his  interest  as  morl^agee,  but  did  not  diaciose 
the  existence  of  but  one,  which  was  the  last.     Thus  it  was  which  was  held 
to  be  a  material  concealment,  and  injurious  to  the  insurer  for  the  reason 
stated. 

We  do  not  understand  the  learned  judges  to  mamtain  that  an  inamed 
mortgagee  may  not  call  upon  the  insurer  to  pay  the  loss  upon  the  prop- 
erty as  long  as  the  property  remaining  is  enough  to  satisfy  the  debt.  It 
is  true  there  are  to  be  found  dicta  of  learned  and  eminent  judges,  which, 
it  is  claimed,  go  the  length  of  the  proposition  of  the  defendants.  See 
JEtna  Ins.  Co.  v  Tt/ler,  16  Wend.  885-397  ;  16  Peters,  where  Chancellor 
Walworth  says:  ^^In  the  present  case  all  the  insurable  interest  which 
Schaeffer  had  in  the  property  .  •  •  •  was  the  amount  of  his  unpaid 
purchase  money,  so  far  as  the  land  upon  which  the  house  stood  was  insaf- 
ficient  to  protect  him  from  loss,  and  provided  the  purchaser  was  unable  to 
pay  the  same."    See  also  Carpenter  v.  Prov.  Ins.  Co.  16  Peters,  495-601» 
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per  Story,  J.  It  is  not  in  either  of  these  cases  declared  that  the  mort- 
gagee can  claim  no  more  of  the  insurer  than  what  the  security  for  his  debt 
fails  to  yield.  And  if  that  should  be  held  to  be  the  rational  sequence 
from  what  is  stated,  it  is  certainly  to  be  said,  as  is  said  by  Shaw,  C.  J., 
m  King  y.  iState  Ins.  Co.  7  Cushmg,  1-11, 12,  that  a  principle  is  stated 
not  necessary  to  the  decision  of  the  cases.  Kemochan  y.  Bowery  Ins.  Co. 
17  N.  Y.  428,  is  cited  also,  in  which  T.  R.  Strong,  J.,  says :  "  If  the 
msnranoe  was  of  the  debt,  there  should,  to  warrant  a  recoYery,  be  a  loss 
as  to  the  debt,  which  has  not  occurred  and  cannot  take  place,  as  the  mort- 
gaged property  still  far  exceeds  in  yalue  the  sum  unpaid,  and  the  debtors 
are  solyent." 

We  do  not  think  that  this  is  a  statement  of  a  principle,  but  an  argu- 
mentative statement  of  what  would  be  the  result  of  a  supposititious  case 
did  it  in  fact  exist,  though  neither  its  existence,  nor  indeed  the  possibility 
of  its  existence  under  like  circumstances,  is  admitted.  Moreover,  it  was 
not  necessary  to  the  decision  of  that  case,  even  if  it  is  taken  as  the  state- 
ment of  a  principle. 

Mr.  Parsons,  m  his  book  on  Marine  Insurance,  yoL  1,  p.  229,  though 
inclining  to  the  proposition  presented  by  the  defendants  here,  yet  says : 
^  We  are  not  prepared  to  say  that  wheneyer  the  insured  interest  is  a  lien, 
the  insurer  may  interpose  as  a  bar  to  a  claim  for  a  loss  the  remaining  suf- 
ficiency of  the  property  to  pay  the  debt."  And  in  his  work  on  Contracts, 
6th  edL  2d  yoI.  p.  330-40,  uiough  he  says,  *^  There  is  both  reason  and 
anthority  for  saying,  that  in  such  case  he  has  no  claini  on  the  insurer,'* 
yet  he  adds,  ^^  This  may  not  be  regarded  as  an  established  rule."  There 
are  some  authorities  wluch  tend  to  the  contrary.  It  is  apparent  that  if  it 
is  the  debt  only  of  the  mortgagee  which  is  insured,  and  that  he  has  no 
chum  against  the  insurer  until  the  mortgaged  property  is  exhausted  ;  that 
the  same  rale  will  apply  as  to  the  obligation  of  the  mortgage  debtor,  and 
that  the  remedy  against  him  must  also  be  first  exhausted,  yet  this  prop- 
osition does  not  seem  to  receive  sanction.  In  Hancox  y.  Fishing  Ins.  Co. 
3  Sumner,  132,  the  same  eminent  jurist  who  pronounced  the  opinion  in 
16  Peters,  9wpta,  said :  "  It  has  been  suggested  that  the  plaintiff  has  in 
ract  sustained  no  loss,  because,  for  anything  that  appears,  he  may  still 
recover  the  debt  due  to  him  from  the  seamen,  and,  if  so,  he  has  sustained 

no  loss The  question  is  not,  in  cases  of  this  sort,  whether  the 

party  has  actually  lost  his  debt,  ....  but  is  whether  he  has  lost 
the  security  for  the  debt."  •  .  •  .  In  RussM  y.  Union  Ins,  Co,  1 
Wash.  C.  C.  R.  409;  8.  C.  4  Dallas  C.  C.  R.  421,  it  was  contended  by  the 
defendants,  as  it  is  by  the  defendants  here,  that  the  insured  might  still 
resort  elsewhere  than  to  the  insured,  and  that,  therefore,  there  was  no 
lo68.  The  court  did  not  sustain  the  position,  saying  that  a  loss  had  actu- 
ally happened ;  and  that  though  the  lien  was  not  destroyed,  yet  it  was 
sodi  a  loss  as  that  the  insured  might  by  an  abandonment  throw  it  upon 
the  underwriter.  And  see  Qodin  y.  Lond.  Ass.  Co.  1  Burrow,  489.  In 
the  absence  of  direct  authority,  how  is  the  reason  of  this  matter  ?  Can  it 
be  said  in  any  strict  or  legal  sense  that  the  defendants  have  contracted  to 
indemnify  Mrs.  Connolly  for  a  loss  of  her  mortgaged  debt?  whence  is 
thdr  power  to  guarantee  the  payment  or  collection  of  a  debt?  Fire 
underwriters  in  these  days,  in  this  State,  are  the  creatures  of  statute. 
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and  have  no  rights  saye.  such  as  the  State  giyes  to  them.    They  may  agree 
that  they  will  pay  such  loss  or  damage  as  happens  by  fire  to  property ; 
they  are  limited  to  this*     It  was  not  readily  that  it  was  first  neld  that 
they  could  agree  with  a  mortgagee  or  lienor  of  property,  to  reimburse  to 
him  the  loss  caused  to  him  by  fire.     He  is  not  uie  owner  of  it ;  how  then 
can  he  insure  it  ?  was  the  query ;  and  the  effort  was  not  to  enlarge  the 
power  of  the  insurer  so  that  it  might  insure  a  debt,  but  to  bring  the  lienor 
within  the  scope  of  that  power,  so  that  the  property  might  be  insured  for 
his  benefit,  and  it  was  done  by  holding,  that  as  his  security  did  depend 
upon  the  safety  of  the  property,  he  had  an  interest  in  its  preservation,  and 
so  had  such  interest  as  that  he  might  take  out  a  policy  upon  it  against  loss 
by  fire,  without  meeting  the  objection  that  it  was  a  wagering  policy.     The 
policy  did  not,  therefore,  become  one  upon  the  debt  and  for  indemnifica- 
tion against  its  loss,  but  still  remained  one  upon  the  property  and  against 
loss  or  damage  to  it.    It  is  doubtless  true,  as  is  said  by  Gibson,  J.,  in  17 
Penn.,  supra^  that  in  effect  it  is  the  debt  which  is  insured.     It  is  only  as 
an  effect  however,  —  an  effect  resulting  from  the  primary  act  of  insurance  of 
the  property,  which  is  the  security  for  the  debt.     It  is  the  interest  in  the 
properW  which  gives  the  right  to  obtain  insurance  and  the  ownerriup  of 
the  debt;   a  lien  upon  the  property  creates  that  interest.     The  i^ee- 
ment  is  usually,  as  it  is  in  fact  in  this  case,  for  insuring  from  loss  or  dam- 
age by  fire  the  property.     The  interest  of  the  mortgagor  is  in  the  whole 
f property,  just  as  it  exists  undamaged  by  fire  at  the  date  of  the  policy. 
f  that  property  is  consumed  in  part,  though  what  there  be  left  of  it  is 
equal  in  value  to  the  amount  of  the  mortgage  debt,  the  mortgage  interest 
is  affected.     It  is  not  so  great,  nor  so  safe,  nor  so  valuable,  as  it  was 
before.     It  was  for  indemnity  against  this  very  detriment,  this  very 
decrease  in  value,  that  the  mortgagee  sought  insurance  and  paid  his  pre- 
mium.    To  say  that  it  is  the  debt  which  is  insured  against  loss  ia  to  give 
to  most,  if  not  all  fire  insurance  companies,  a  power  to  do  a  kind  of  busi- 
ness which  the  law  and  their  charter  do  not  confer.     They  are  privileged 
to  insure  property  against  loss  or  damage  by  fire.     They  are  not  privi- 
leged to  guarantee  the  collection  of  debts.     If  they  are,  the^  may  insure 
against  the  insolvency  of  the  debtor.     No  one  will  contend  this,  and  it  wUl 
be  said,  it  is  not  by  a  guaranty  of  the  debt,  but  an  indemnity  is  given 
against  the  loss  of  the  debt  by  an  insurance  against  the  perils  of  the  prop- 
erty by  fire.     This  is  but  coming  to  our  position,  that  it  is  the  property 
which  is  insured  against  the  loss  by  fire,  ajid  the  protection  to  the  debt  is 
the  sequence  thereof.     As  it  is  the  property  which  is  insured  against  loss, 
it  is  the  loss  which  occurs  to  it  which  the  insurer  contracts  to  pa^,  and  for 
such  loss  he  is  to  pay  within  the  limit  of  his  liability  irrespective  of  the 
value  of  the  property  imdestroyed.     So  as  to  the  remark,  that  it  is  the 
capacity  of  the  property  to  pay  the  debt  which  is  insured ;  this  is  true  in 
a  certam  sense,  out  it  is  as  a  result,  and  not  as  a  primary  undertaking. 
The  undertaking  is  that  the  property  shall  not  suffer  loss  oy  fire,  —  that 
is  in  effect  that  its  capacity  to  pay  the  mortgaged  debt  shall  not  be  dimin- 
ished.    When  an  appreciable  loss  has  occunred  to  the  property  from  fire, 
its  capacity  to  pay  the  mortgaged  debt  has  been  affected.     It  is  not  so 
well  iui>le  to  pay  the  debt  wUch  is  upon  it.     The  mortgage  interest,  the 
insurable  interest,  is  lessened  in  value,  and  the  mortgagee,  the  insuTer, 
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is  affected,  and  may  call  apon  the  inimrer  to  make  him  aa  g^ood  again  as 
he  was  when  he  effected  his  insurance. 

Another  consideration :  It  is  settled  that  where  a  mortgagee,  or  one  in 
like  position  toward  property,  is  insured  thereon,  at  ms  own  expense, 
upon  his  own  motion  and  for  his  sole  benefit,  and  a  loss  happens  to  it, 
the  insurer  on  making  compensation  is  entitled  to  an  assignment  of  the 
rights  of  the  insured.  This  is  put  upon  the  analogy  of  the  situation  of 
the  insured  to  iiiBt  of  a  surety.  If  this  analogy  be  made  complete,  then 
has  the  insurer  no  more  right  to  refuse  payment  of  the  loss  so  long  as  the 
msured  has  other  remedy  for  his  debt,  than  has  the  surety.  One  as  well 
as  the  other,  as  soon  as  the  creditor's  right  to  make  demand  is  fixed, 
mast  respond  to  it,  and  seek  his  reimbursement  through  his  right  of  sub* 
nation.  And  indeed  the  application  of  this  equitable  right  of  subro- 
gation maJces  our  view  of  this  subject  harmonious  and  consistent  with 
all  the  rights  and  interests  of  all  the  parties. 

As  we  nave  viewed  and  treated  this  case,  we  are  not  required  to  meet 
tiie  contention  of  the  defendants,  that  though  the  two  policies  of  the  plain- 
tiff and  the  policy  of  the  defendants  be  treated  as  subsisting  contracts 
nominally  for  915,000,  yet  as  the  premium  on  but  half  that  sum  was  paid, 
there  was  really  insured  only  the  amount  of  $7,500.  We  have  not  con- 
sidered it  necessary  to  pass  definitely  upon  the  question,  whether  Mrs. 
Connolly  could  pursue  the  plaintiffs  upon  the  policies  issued  by  them. 
The  fact  that  the  proo&  of  loss  show  that  these  were  insurance  upon  the 
property  running  to  James  Connolly,  the  mortgi^or,  as  the  insured,  but 
with  a  memorandum  that  the  loss,  if  any,  should  be  payable  to  David 
Dows  &  Co.,  does  not  affect  the  relations  of  the  defendants  with  Mrs.  Con- 
nolly and  her  assignees.  It  does  not  appear  from  the  proofs  of  loss  that 
the  loss  on  the  policies  should  be  payable  to  David  Dows  &  Co.,  as  mort- 
gagees of  the  properly,  and  we  are  not  called  upon  to  make  an  inference 
to  that  effect.  They  may  have  had  other  claims  against  Connolly,  and 
liens  upon  his  property.  This  point  does  not  appear  to  have  been 
raised  until  the  case  reached  this  court.  This  consideration  is  of  f oroe, 
for  James  Connolly,  as  the  insured,  had  an  interest  in  the  policies  the 
loss  whereon  was  payable  to  Dows  &  Co.,  and  any  loss  paid  upon 
them  would  need  be  m  some  way  applied  to  his  benefit. 

There  are  other  considerations  which  suggest  themselves  growing  out 
of  the  reciprocal  rights  and  obligations  of  debtor  and  creditor  and  in« 
Bared  under  such  a  policy,  and  of  Mrs.  Connolly  and  Dows  &  Co.  under 
their  contract,  which  cannot  have  a  satisfactory  or  safe  determination 
without  all  the  facts  which  both  sides  might  furnish. 

The  varied  suggestions  interrogatively  put  by  the  learned  counsel  for 
the  defendants  on  his  points,  show  that  there  may  be  many  facts  lacking, 
necessary  to  a  satisfactory  solution,  and  which  might  perhaps  have  been 
produced  had  the  points  been  made  at  the  trial  court.  We  have  con- 
sidered the  many  interesting  points  presented  by  the  learned  counsel  for 
the  defendants,  but  are  not  able  to  find  sufficient  ground  for  the  reversal 
of  the  judgment  appealed  froin. 

All  concur,  except  CmJWB^  Ciu  J«f  not  voting. 
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TBIGT  OF   VIBGINLAu 

[June,  1874.] 

xtngonfititutionauty  of  ahendaxoby  b akkbxjptgy  act  of  1878.  — 
the  vibginia  constitution  and  exemptions. 

IN  BE  DECKERT. 

The  amendatory  batikruptcy  act  of  March  8,  1873,  if  uneantUtuUcnaly  in  thai  it  it 

not  uniform  in  itt  operation. 
Hie  Constitution  of  Virginia  took  effect^  so  far  as  it  relates  to  the  provisions  for 

exemptionsy  on  the  6/A  day  of  Julyj  1869  —  the  day  it  was  ratified. 

The  opinion  states  the  facts. 

The  opinion  of  the  court  was  delivered  by 

Waite,  C.  J.  Deckert  was  adjudged  a  bankrupt  upon  his  own  peti- 
tion on  the  31st  of  March,  1878.  An  assignee  was  appointed  May  16, 
1873,  to  whom  he  assigned  his  real  and  personal  property  in  due  form. 
So  much  of  the  personal  property  as  was  exempt  under  the  bankrupt  law 
was  duly  set  off  by  the  assignee.  Its  value  was  estimated  at  $337.75. 
The  bankrupt,  however,  claimed  a  homestead  exemption  in  the  real  prop- 
erty under  the  provisions  of  the  Constitution  and  laws  of  Virginia  and  the 
act  of  March  3,  1873,  amendatory  of  the  bankrupt  law  ;  and  on  the  20th 
of  August,  1873,  he  filed  his  petition  in  the  District  Court  of  the  West- 
em  District  of  Virginia  to  have  such  homestead  set  off  to  him.  On  the 
80th  of  August,  an  order  was  made  by  that  court  granting  the  prayex  of 
this  petition. 

Certain  creditors  have  filed  petitions  for  a  review  of  this  order.  The 
oases  made  by  the  several  petitioners  are  as  follows :  — 

1.  Henry  Smith.  On  the  24th  January,  1868,  the  bankrupt  and  J.  L. 
Deckert  executed  to  one  Robert  Wason,  at  Chambersburg,  Pennsylvania, 
a  note  for  the  payment  of  92,500  in  one  year  after  date,  with  mterest. 
This  note  was  afterwards  assigned  to  Smith,  who  obtained  a  judgment 
upon  it  in  the  Washington  County  Circuit  of  Maryland,  at  the  August 
term,  1871,  for  $1,441.80,  that  being  the  balance  then  due.  At  the  April 
term,  a.  d.  1872,  of  the  Circuit  Court  of  Halifax,  Yiiginia,  another  judg- 
ment was  obtained  by  Smith  against  the  bankrupt  upon  the  Maryland 
judgment.  This  last  judgment  was  duly  docketed  in  Halifax,  and  be- 
came a  lien  upon  the  real  estate  afterwards  assigned  under  the  proceed- 
ings in  bankruptcy.  Smith  having  been  cited  to  show  cause  why  the 
prayer  of  the  petition  of  the  bankrupt  for  the  assignment  of  the  home- 
stead should  not  be  granted,  appeared  and  submitted  an  abstract  of  his 
Virginia  judgment,  but  he  did  not  furnish  the  complete  record,  and  did 
not  submit  the  record  of  the  Maryland  judgment  upon  which  that  in.Vir> 
ginia  was  rendered.     This  judginent  remains  unpaid. 

2.  D.  K.  Wanderlink.  On  the  Ist  day  of  April,  1868,  the  bankrupt, 
as  surety,  executed  a  note  with  one  J.  L.  Deckert,  as  prindpali  for  tbe 
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payment  to  WanderUnk  of  l|^51.50  in  six  months  after  date*     Proof  of 
this  note  was  made  against  the  bankrupt's  estate  April  23d,  1873. 

3.  £.  A.  Roberts,  John  A.  Roberts,  and  Robert  K.  Roberts,  under  the 
name  of  Roberts  &  Co.  On  the  15th  November,  1869,  one  Gaines  en- 
tered into  a  contract  in  writing  with  the  bankrupt  to  construct  for  him  (the 
bankrupt)  a  dike  upon  his  lands.  For  this  he  was  to  be  paid  at  the  rate 
of  ten  cents  per  yaixl,  a  portion  being  payable  as  the  work  progressed,  and 
the  balance  in  ninety  days  after  its  completion.  It  does  not  appear  at 
what  time  work  under  this  contract  was  commenced,  but  it  was  completed 
on  the  23d  of  September,  1870,  when  there  was  a  balance  remaining  un- 
paid of  $500.25.  This  was  assigned  by  Gaines  to  Roberts  &  Co.,  and  they 
proved  it  against  the  estate  on  the  23d  of  April,  1878.  The  cost  of  the 
whole  work  was  1,944.83.  This  had  been  reduced  bv  payments  so  that 
only  the  above  balance  remained  unpaid  at  the  time  of  the  bankruptcy. 

4.  George  Schindel.  The  bankrupt  was  on  the  1st  day  of  April,  1870, 
indebted  to  him  in  the  sum  of  $175  for  rent  of  a  house  for  one  year  from 
April  1, 1869.  He  and  the  bankrupt,  on  the  30th  of  June,  i868,  exe- 
cuted their  joint  note  to  Sarah  Lee  for  $100,  payable,  with  interest,  in  six 
months  after  date  thereof.  Schindel  paid  the  whole  of  this  note.  In 
1872  he  commenced  his  action  against  the  bankrupt  in  the  Circuit  Court 
of  Washington  County,  Maryland,  to  recover  the  amount  due  him  for  the 
rent  and  one  half  the  amount  paid  on  the  note,  and  on  the  25th  of  March, 
1873,  judgment  was  rendered  in  his  favor  for  $270.52,  and  costs,  $8.30* 
On  the  22d  of  April,  1873,  this  judgment  was  also  duly  proved  as  a  debt 
against  the  estate. 

By  Article  XI.  of  the  Constitution  of  Virginia,  adopted  in  1869,  it  was 
provided  that  every  householder  or  head  of  a  family  should  be  entitled,  in 
addition  to  the  articles  then  exempt  from  levy  or  distress  for  rent,  to  hold 
exempt  from  levy  and  sale  under  execution,  &c.,  issued  on  any  demand  for 
any  debt  theretofore  or  thereafter  contracted,  his  real  and  personal  prop- 
erty, &c.,  to  the  value  of  $2,000,  to  be  selected  by  him.  An  act  of  the 
General  Assembly  of  Virginia,  approved  June  27,  1870,  gave  effect  to 
tiiis  provision  by  prescribing  in  what  manner  and  upon  what  conditions 
sach  householder  could  set  apart  and  hold  such  exemption. 

Under  the  bankrupt  law,  as  originally  enacted,  there  was  exempted 
from  the  assignment  of  property  required  to  be  made  by  the  bankrupt  to 
Ins  assignee,  among  other  things,  such  property  as  was  exempt  from  levy 
and  sale  under  execution  by  the  laws  of  the  State  in  which  the  bankrupt 
had  his  domicil  at  the  time  of  the  commencement  of  the  proceedings  m 
bankraptcy,  to  an  amount  not  exceeding  that  allowed  by  such  state  ex- 
emption laws  in  force  in  the  year  1864* 

By  an  amendatory  act  passed  on  the  8th  June,  1872,  this  provision  was 
changed  so  as  to  give  the  bankrupt  the  benefit  of  exemptions  under  laws 
in  force  in  1871.  In  1872  the  Court  of  Appeals  of  Virginia  unanimously 
decided  (22  Gratt.  266)  that  the  provision  of  the  Constitution  just  re- 
ferred to,  and  the  statute  giving  effect  to  the  same,  so  far  as  thev  applied 
to  contracts  entered  into,  or  debts  contracted  before  their  adoption,  were 
in  violation  of  the  Constitution  of  the  United  States,  and  therefore  void. 
After  this  decision,  on  the  8d  March,  1873,  Congress  passed  another  act 
in  the  following  words :  — 
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^^  Be  it  enacted^  Ac,  That  it  was  the  true  intent  and  meaning  of  an  aet 
approved  June  8,  1872,  entitled,  Ac,  that  the  exemptions  allowed  the 
Iwikrupt  by  the  said  amendatory  act  should,  and  it  is  hereby  enacted  that 
they  shall  oe  the  amount  allowed  by  the  Constitution  and!  laws  of  each 
state  respectively  as  existing  in  the  year  1871 ;  and  that  such  exemptions 
be  valid  against  debts  contracted  before  the  adoption  and  passage  of  such 
state  Constitution  and  laws,  as  well  as  those  contracted  after  the  same, 
and  against  liens  by  judgment  or  decree  of  any  state  court,  any  decision 
of  any  such  court  rendered  since  the  adoption  and  passage  of  such  Con- 
stitution and  laws  to  the  contrary  notwithstanding." 

The  first  question  which  presents  itself  for  our  consideration  is  whether 
the  act  of  1873,  in  so  far  as  it  seeks,  in  the  administration  of  the  bank- 
rupt law,  to  give  an  effect  to  the  exemption  laws  of  a  state  different  from 
that  which  is  given  by  the  State  itself,  is  constitutionaL 

Congress  has  power  to  ^*  establish  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States."  Constitution,  art.  I.,  sec.  8.  A 
bankrupt  law,  therefore,  to  be  constitutional  must  be  uniform.  Whatever 
rules  it  prescribes  for  one,  it  must  for  all.  It  must  be  uniform  in  its  opei^ 
ations,  not  only  within  a  state,  but  within  and  among  all  the  states.  If  it 
provides  that  property  exempt  from  execution  shall  be  exempt  from  as- 
signment in  one  state,  it  must  in  all.  If  it  specially  sets  apart  for  the  use 
of  the  bankrupt  certain  property,  or  certain  amounts  of  property,  in  one 
state,  without  regard  to  exemption  laws,  it  must  do  the  same  in  all.  If 
it  provides  that  certain  kinds  of  prc^rty  shall  not  be  assets  under  the  law 
in  one  place,  it  must  make  the  same  provision  for  every  other  place  within 
which  it  is  to  have  effect. 

The  power  to  except  frcNOi  the  operation  of  the  law  property  liable  to 
execution  under  the  exemption  laws  of  the  several  states,  as  they  were 
actually  enforced,  was  at  one  time  questioned  upon  the  ground  that  it  was 
a  violation  of  the  constitutional  requirement  of  uniformity,  but  it  has  thus 
far  been  sustained,  for  the  reason  that  it  is  made  a  rule  of  the  law,  to  sub- 
ject to  the  payment  of  debts  under  its  operation  only  such  property  as 
could  by  judicial  process  be  made  available  for  the  same  purpose.  This 
is  not  unjust,  as  every  debt  is  contracted  with  reference  to  the  rights  of 
the  parties  thereto  under  existing;  exemption  laws,  and  no  creditor  can 
reasonably  complain  if  he  gets  his  full  share  of  all  that  the  law,  for  the 
time  being,  places  at  the  disposal  of  creditors.  One  of  the  effects  of  a 
bankrupt  law  is  that  of  a  general  execution  issued  in  favor  of  all  the  cred- 
itors of  the  bankrupt,  reaching  all  his  property  subject  to  levy,  and  ap- 
plying it  to  the  payment  of  all  his  debts  according  to  their  respective 
priorities.  It  is  quite  proper,  therefore,  to  confine  its  operation  to  sudi 
property  as  other  legal  process  could  reach.  A  rule  which  operates  to  this 
effect  throughout  the  United  States  is  uniform  within  the  meaning  of  that 
term,  as  used  in  the  Constitution. 

The  act  of  1873  goes  further,  and  excepts  from  the  operation  of  the 
assignment  not  only  such  properW  as  was  actually  exempted  by  virtue  c^ 
t^e  exemption  laws,  but  more.  It  does  not  provide  that  the  exempticm 
laws  as  they  exist  shall  be  operative  and  have  effect  under  the  bankrupt 
law,  but  that  in  each  State  the  property  specified  in  such  laws,  whether 
actually  exempted  by  virtue  thereof  or  not,  shsdl  be  excepted.    It  iH  effed 
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declares  by  its  own  enactment,  without  regard  to  the  laws  of  the  states, 
that  there  shall  be  one  amount  or  deamption  of  exemption  in  Virginia 
and  another  in  Pennsylyania.  In  this  we  think  it  is  nnconstitntional,  and 
therefore  void.  It  coanges  eTisting  rights  between  the  debtor  and  the 
ereditor.  Such  changes,  to  be  warranted  by  the  Constitution,  must  be 
uniform  in  their  operation.  This  is  not.  The  consequence  is  that  the 
act  of  1872  remains  unchanged,  notwithstanding  its  attempted  amend- 
ment in  1873. 

The  act  of  1872giye8  effect  to  the  exemption  laws  of  Virginia  as  they 
existed  in  1871.  'Die  particular  law  under  which  the  bankrupt  in  this 
case  claims  his  exemption  was  passed  in  1870 ;  it  does  not  apply  to  con- 
tractB  made  or  debts  incurred  previous  to  the  time  the  new  Cfonstitntion 
went  into  effect.  That  certamly  was  not  before  July  6, 1869,  and  the 
debts  due  to  Smith,  Wanderlink,  and  Schindel  were  all  incurred  previous 
to  that  date.  That  of  Smith  dates  from  the  time  the  note  was  given  upon 
which  his  judgment  was  rendered,  that  of  Schindel  from  the  making  of 
the  contract  out  of  which  the  indebtedness  arose,  and  that  of  Wanderlmk 
from  the  time  of  the  execution  of  the  note  which  he  holds.  As  against 
these  creditors,  the  bankrupt  is  not  entitled  to  the  benefit  of  the  ex^np- 
tion. 

The  claim  of  Roberts  &  Company  requires  us  to  determine  at  what 
time  the  Constitution,  as  far  as  it  relates  to  the  provision  in  question,  took 
effect.  It  is  claimed  by  the  bankrupt  that  this  was  on  the  6di  July,  1869, 
when  the  Constitution  was  ratified  by  the  people ;  and  by  the  creditors, 
that  it  was  postponed  until  the  26th  of  January,  1870,  when  the  act  was 
approved  admitting  the  State  to  representation  in  Congress.-  The  con- 
tract upon  which  Roberts  &  Company  base  their  claim  was  made,  as  has 
been  seen,  on  the  15th  of  November,  1869. 

This  Constitution  was  adopted  in  accordance  with  the  provisions  of  the 
reconstruction  acts  of  Congress.  These  acts  provided,  in  substance,  that 
when  the  people  of  the  rebel  States  should  have  formed  a  constitution  in 
oonformity  with  the  Constitution  ot  the  United  States,  and  should  have 
done  certain  other  things  named,  such  State  should  be  entitled  to  repre- 
sentation in  Congress.  It  was  also  further  provided,  that  until  the  people 
of  any  ot  such  States  should  be  by  law  admitted  to  representation  in  Con- 
gress, any  civil  government  which  might  exist  therein  should  be  deemed 
provisional  only,  and  in  all  respects  subject  to  tiie  paramount  authority  of 
the  United  States,  at  any  time  to  abolish,  modify,  control,  or  supersede 
the  same. 

In  pursuance  of  these  acts,  a  convention  duly  elected  assembled  in  Rich- 
mond on  the  8d  December,  1867,  and  proceeded  f(»rthwith  to  frame  a  Con- 
stitution, which  was  certified  to  Congress  as  required  by  law,  and  there- 
upon an  act  was  passed  by  Congress  and  approved  on  the  10th  of  April, 
1869,  authorizing  its  submission  to  a  vote  of  the  people,  and  an  election 
of  the  state  offic^:^  provided  for  and  of  members  of  Congress.  The  same 
act  provided  that  if  the  Constitution  should  be  ratified  at  such  election, 
the  legislature  of  the  State  then  elected  should  assemble  at  the  ctmital  of 
the  State  on  the  fourth  Tuesday  after  the  promulgation  of  Ihe  ratification, 
and  that  before  the  State  should  be  adnutted  to  representation  in  Con^ 
greas  the  l^alature,  that  might  thereafter  be  lawfully  oiganiaed,  should 
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ratify  the  fifteenth  amendment  proposed  by  Congress  to  the  Constitution 
of  tne  United  States,  and  all  the  proceedings  under  the  act  should  be 
approved  by  Congress. 

Under  the  proyision  of  these  several  acts  the  President  of  the  United 
States  issued  his  proclamation  designating  the  6th  July,  1869,  as  the  time 
for  submitting  the  Constitution  to  the  vote  of  the  people.  On  that  day 
the  vote  was  taken,  and  resulted  in  an  almost  unanimous  ratification. 
The  state  ofiicers,  members  of  Congress,  and  members  of  the  general 
assembly  were  elected  at  the  same  time.  The  governor,  thus  elected, 
was  inaugurated  on  the  21st  September,  1869.  The  general  assembly 
met  on  the  5th  of  October,  and  on  the  8th  passed  acts  ratifying  the  four- 
teenth and  fifteenth  amendments.  It  then  adjourned  to  reassemble  after 
Congress  should  approve  this  action  of  the  people. 

On  the  26th  January,  1870,  Congress  passed  an  act  admitting  the  State 
to  representation,  and  reciting  that  the  people  of  Virginia  had  framed  and 
adopted  a  constitution  of  state  government  which  was  republican. 

From  this  it  will  appear  that  the  Constitution  was  adopted  and  the 
government  partialhr^  at  least,  organized  under  it  previous  to  the  loth 
November,  1869.  It  is  true  that  th^  Constitution  was  adopted  and  the 
organization  made  to  obtain  admission  to  representation  in  Congress,  but 
it  IS  equally  true  that  it  was  framed  and  ratified  by  the  people  as  and  for 
a  constitution  of  state  government.  Admission  might  follow  its  adoption, 
but  was  not  necessary  to  give  it  effect.  On  the  contrary.  Congress  re- 
quired that  it  should  become  operative  and  have  effect  before  the  admis- 
sion could  be  granted. 

In  the  act  of  April  10,  1869,  it  was  provided  that  at  the  time  the  vote 
upon  the  ratification  was  taken  there  should  be  an  election  by  the  voters 
of  members  of  the  general  assembly  and  all  the  officers  of  state  provided 
for  by  the  Constitution ;  that  if  the  Constitution  should  be  ratified,  the 
legislature  should  assemble  at  the  ca^tal  on  a  dav  named,  and  that,  when 
lawfully  organized,  it  should  act  upon  the  ratification  of  the  proposed 
amendments.  There  certainly  could  be  no  lawful  action  by  a  legislature 
under  the  Constitution  unless  the  Constitution  was  in  force  at  the  time  the 
action  was  had.  That  Congress  understood  that  the  Constitution  was  in 
force  and  operative  at  the  time  of  the  admission  is  apparent  from  the 
terms  of  the  act  granting  such  admission.  In  that  it  was  recited  that  the 
people  of  Virginia  had  framed  and  adopted  a  constitution  of  state  gov- 
ernment which  was  republican ;  that  the  legislature  elected  under  the 
Constitution  had  ratified  the  fourteenth  and  fifteenth  amendments,  the 
performance  of  which  acts  in  good  faith  was  a  condition  precedent  to 
the  representation  of  the  State  in  Congress,  and  because  this  Aa<2  been 
done  such  representation  was  permitted. 

It  is  true  that  the  government  was  not  fully  organized  in  all  its  depart- 
ments under  the  Constitution,  and  that  the  United  States  retained  its 
supervisory  powers  under  the  reconstruction  acts,  until  the  final  action  of 
Congress.  Complete  organization  of  the  government,  however,  was  not 
necessary  to  give  effect  to  the  Constitution,  and  no  modification  of  the 
particular  provision  now  under  consideration  was  ever  attempted  by  the 
United  States.  The  government  established  by  the  people  remained  as 
established  until  actually  changed  by  the  United  States  in  the  exercise  of 
its  supervisory  powers. 
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In  our  opinion  the  Constitution  of  Vii^inia  took  effect,  so  far  as  it  re* 
lated  to  the  provision  for  exemptions,  on  the  6th  of  July,  1869,*- the  day 
of  its  ratification  by  the  people.  It  follows  that  the  exemption  laws 
passed  to  give  effect  to  that  provision  are  to  become  operative  for  the  ben- 
efit of  its  citizens  from  that  date.  As  against  Roberts  &  Company,  there- 
fore, the  bankrupt  is  entitled  to  fiis  homestead. 

The  order  of  the  district  court  allowing  an  assignment  of  the  home- 
stead as  against  the  claims  of  Smith,  Wanderlink,  and  Schindel  is  reversed, 
but  it  is  affirmed  as  against  that  of  Roberts  &  Company. 


SUPREMB   COUBT   OF  OHIO. 

[To  APPEAR  IN  24  Omo  State.] 

WALSB  V.  barton: 

MEMORANDtJM  OF  SALE  OF  REAI.  ESTATE. —  STATX7TB  OF  FRAUDS. — 
DEED  OF  PRESIDENT  OF  RAILROAD  AS  EVIDENOE.  —  MORTQAGB  OF 
RAILROAD  ON  "THE  ROAD."  —  8PEGIFI0  PERFORMANCE.  —  STIPU- 
LATION TO  MAINTAIN  FENCE.  —  "POSITIVB"  SALE  AND  BY-BID- 
DERS. 

1.  Where  the  name  of  the  agents  with  whom  a  contract  for  the  purchaee  of  real 
estate  was  made,  appears  in  the  written  memorandum  of  the  agreement  signed  bg 
the  purchaser,  who  is  the  partg  to  be  charged,  the  statute  of  frauds  is  satisjiedy 
although  the  names  of  the  principcds  are  not  disclosed  therein. 

2.  When  a  vendor  of  land,  having  contracted  to  convey  a  perfect  title,  brings  his 
action  to  compel  specific  performance  against  the  vendee,  who  denies  the  sufficiency 
of  the  vendai's  title,  the  burden  of  showing  title  in  himself  rests  on  the  plaintijT, 
and  the  introduction  of  a  deed  of  recent  date  executed  to  himself,  without  frurther 
proof  of  title,  is  not  sufficient. 

8.  A  deed,  purporting  to  have  been  executed  by  the  president  of  a  railroad  corpora* 
tion,  under  the  seal  of  the  corporation,  as  authorized  by  section  15  of  the  act  of 
May  1,  1852  (S,  ^  0.  279),  if  objected  to,  cannot  be  given  in  evidence  without 
proof  of  its  execution, 

4b  The  power  to  purchase  land,  conferred  upon  a  railroad  company  by  section  14 
of  the  act  of  February  11,  1848  (5.  ^  O.  273,  note),  is  not  limited  to  the  acquisi- 
tion of  such  lands  cu  may  be  necessary  for  operating  or  maintaining  its  road. 

5.  If,  in  making  a  purchase  of  real  estate,  the  company  abuse  the  power  conferred 
upon  it  by  said  section,  still,  after  resale  and  conveyance,  the  title  becomes  inde- 
feasible  in  the  hands  of  its  vendee. 

6.  A  mortgage  executed  by  a  railroad  company  on  ^^  the  road**  of  the  company, 
"  whether  made  or  to  be  made,  acquired  or  to  be  acquired,  and  aU  property,  real 
or  personal,"  of  the  company,  **  whether  now  owned  or  hereafter  to  be  acquired, 
used,  or  appropricUed  jot  the  operating  or  maintaining  the  said  road**  is  not  a 
lien  upon  recU  estate  of  the  company,  then  owned  or  afterward  acquired,  which 
has  not  been  used  or  appropriated  for  operating  or  maintaining  the  road. 

7.  A  purchaser  of  land,  who  is  entitled  under  his  contract  to  a  perfect  title,  cannot 
be  compiled  to  perform  his  agreement,  if  the  property  purchased  be  subject  to  a 
judgment  lien,  unless  he  can  be  protected  by  the  decree  from  loss,  or  inconvenience 
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bif  reoMon  of  the  Heuj  aUkamgh  it  he  ekown  that  the  judgment  dthtor  has  other 
property  sufficient  to  satiefy  the  judgment 

8.  Wkere  it  is  stipulated  in  a  deed-poll  that  the  ffranteey  his  heirs  and  assigns^  shall 
huild  and  perpettudly  maintain  a  fence  on  the  line  between  the  land  granted  and 
other  lands  owned  Inf  the  grantor^  and  the  parties  to  such  deed,  at  the  time  of  its 
execution^  contemplate  the  subdivision  of  the  granted  premises  into  building  or 
town  lots,  and  their  subsequent  sale,  the  burden  of  maintaining  such  fence  wiU  not 
attach  to,  or  run  with,  lots  which  do  not  abut  on  the  line  of  the  proposed  fence, 

9.  Where  a  ^^sale^  ai  auction  is  announced  to  be  *^  positive,**  it  is  an  act  of  fraud 
on  the  part  of  the  vendor,  or  his  agent,  to  employ  by-Mdders  to  keep  tqf  the  price 
for  his  own  betiefiL 

Error  to  the  superior  court  of  Cinciimati,  in  general  term. 

The  original  action  was  brought  by  the  defendants  in  error,  against  the 

{>laintiff  in  error,  to  compel  tlie  specific  performance  of  certain  contracts 
or  the  purchase  ot  real  estate.  The  plaintiffs  had  purchased  from  the 
Marietta  and  Cincinnati  Railroad  Company  sereral  parcels  of  land,  situate 
near  the  city  of  Cincinnati,  a  part  of  which  they  subdivided  into  lots,  and 
employed  the  firms  of  Greorge  H.  Shotwell  &  Company,  Hemmelgam  & 
Company,  and  Hoeffer  &  Buening,  auctioneers,  to  sell  the  same.  These 
auctioneers,  on  the  7th  day  of  June,  1869,  in  accordance  with  public  no- 
tice given  in  their  own  names,  and  upon  the  terms  and  conditions  of  sale 
then  and  there  announced,  offered  the  several  lots  at  public  auction  on 
the  premises.  Four  of  the  lots  thus  offered  were  sold  separately  to  the 
defendant,  who  at  the  time  signed  a  certificate  of  purchase  for  each  lot. 
These  certificates  were  of  like  tenor  and  effect.  The  terms  of  sale  were : 
*^  One  fourth  purchase  money  cash  ;  balance  in  one,  two,  and  three  yean. 
Title  perfect.  Sale  positive."  The  purchaser,  Walsh,  having  refused  to 
execute  the  contracts  on  his  part,  the  vendors  commenced  their  said  suit 
on  the  8d  of  July,  1869. 

The  defendant  answered  as  follows :  — 

1.  That  the  plaintiffs  never  tendered  him  a  deed  properly  executed,  and 
in  due  form,  for  the  real  estate  described  in  their  petition. 

2.  That  whereas  the  plaintiffs  undertook,  and  by  advertisement  prom* 
ised,  to  sell,  convey,  and  deliver  the  lands  and  tenements  whereof  they 
speak  in  their  petition,  with  perfect  title  and  free  of  all  claims,  ihej  had 
no  such  title  at  the  time  of  the  pretended  sale,  nor  afterward  until  and 
after  the  commencement  of  this  action.  And  they  have  no  such  title  at 
present. 

3.  That  the  plaintiffs  employed  puffers  and  by-bidders  at  their  sale, 
whereby  the  defendant  was  deceived  in  his  estimate  of  the  value  of  the 
property.  And  the  auctioneer  whom  they  employed  so  fraudulently  be- 
haved as  to  induce  this  defendant  to  bid  against  himself,  twice  or  thrice, 
for  the  real  estate  described  in  the  petition. 

4.  That  the  price  claimed  by  the  plaintifffl,  as  described  in  their  pe* 
tition,  is  unreasonable  and  exorbitant. 

To  which  the  plaintiffs  repUed :  — 

1.  That  they  did  tender  Uie  defendant  a  deed  properly  executed,  and 
in  due  form,  for  the  real  estate  described  in  the  petition. 

2.  Tliey  say  that  they  had  a  dear  title  to  the  said  real  estate,  and  still 
have  such  title* 
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8.  Tbey  deny  that  they  employed  puffers  and  by-bidders  at  their  sale, 
or  that  any  such  bids  were  made  for  any  of  the  property  sold.  They 
deny  that  the  auctioneer  employed  by  them  fraudulently,  or  otherwise, 
induced  the  defendant  to  bid  against  himself. 

4.  They  deny  that  the  price  at  which  said  real  estate  was  sold  to  the 
defendant  is  unreasonable  and  exorbitant. 

The  cause  was  tried  to  the  court  at  special  term,  and  the  following  facts 
were  specially  found :  - 

1.  That  on  June  7,  1869,  in  pursuance  of  and  after  advertisement 
made,  the  plaintiffs  caused  to  be  exposed  to  sale  at  public  auction,  a  num- 
ber of  lots  of  ground  in  a  subdivision  of  *^  Ludlow  Grove,''  as  laid  out  and 
subdivided  by  the  plaintiffs. 

2.  That  the  defendant  was  a  bidder,  with  others,  at  said  sale,  and  pur- 
chased the  four  lots  of  ground  described  in  the  petition  herein,  for  the 
amounts  and  upon  the  terms  and  conditions  therein  stated. 

5.  That  the  sale  of  the  lots  of  ground  sold  to  and  purchased  by  the 
defendant  was  a  fair  sale. 

4.  That  the  defendant,  at  the  time  of  said  purchase  and  sale,  signed 
and  executed  a  contract,  in  writing,  separately  for  each  of  the  lots  of 
ground  so  purchased  by  and  sold  to  him;  which  contract,  so  executedi, 
recited  the  terms  of  sale,  the  amount  to  be  paid  as  purchase  money,  and 
a  description  of  the  lot  purchased. 

5.  That  the  plaintiffs  on  July  1, 1869,  tendered  to  the  defendant  a  deed 
of  general  warranty,  with  release  of  dower,  and  in  due  form  of  law,  for 
the  four  lots  of  ground  purchased  by  the  defendant  at  said  sale. 

6.  That  the  defendant  refused  to  receive  said  deed  when  so  tendered  to 
him,  refused  to  pay  one  fourth  of  the  purchase  money,  and  to  execute  and 
deliver  to  the  plaintiffs  his  promissory  notes,  and  secure  the  same  with  a 
mortgage  upon  the  lots  of  ground  so  purchased,  for  the  remaining  three 
fourths  of  the  purchase  money. 

7.  That  the  plaintiffs  derived  their  title  to  the  said  real  estate  from  the 
Marietta  and  Cincinnati  Railroad  Company,  as  reorganized,  by  deed 
bearing  date  on  May  22, 1869. 

8.  TAiSkt  the  Marietta  and  Cincinnati  Railroad  Company,  as  reorgan- 
iased,  executed  and  delivered  to  John  L.  Taylor,  trustee,  two  mortgages, 
which  remain  uncancelled  of  record,  on  the  said  railroad  and  all  the  prop- 
erty, real  and  personal,  used  or  appropriated  for  the  operating  and  main- 
taimx^the  said  road. 

9.  That  the  real  estate  sold  to  and  purchased  by  the  defendant  was  not 
used,  appropriated,  or  necessary  for  the  operating  or  maintaining  the  said 
road,  and  is  not  subject  to,  included  in,  or  the  tiue  thereto  incumbered  by 
said  mortgages. 

10.  That  the  plaintiffs  were  able,  ready,  and  offered  to  comply  with  the 
terms  and  conditions  of  said  sale  on  their  part. 

11.  That  the  defendant  has  refused  to  perform  his  part  of  the  said 
agreement  in  the  purchase  bv  hun  made. 

Thereupon  the  court  rendered  judgm^ent  for  the  plainti£b  for  speciflc 
performance. 

The  defendant  moved  for  a  new  trial,  which  motion  being  overruled 
lie  excepted,  and  by  bill  of  exceptions  placed  the  whde  of  the  testimony 
upon  the  record. 
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The  judgment  at  special  term  was  afterward,  on  petition  in  error, 
affirmed  in  general  term. 

It  is  now  alleged  for  error,  among  other  things,  that  the  court  below,  at 
special  term,  erred  in  admitting  in  evidence  uie  deed  from  the  Marietta 
and  Cincinnati  Railroad  Company  to  the  plaintiffs  below,  and  in  its  find- 
ings of  facts,  and  in  its  finding  of  law,  and  in  rendering  the  judgment 
entered  of  record. 

McIlvaike,  J.  Several  questions  are  presented  for  our  consideration  in 
this  case. 

I.  It  is  claimed  that  the  written  memorandum  of  the  contract  sought  to 
be  enforced,  is  not  sufficient  to  satisfy  the  statute  of  frauds  in  this,  that  it 
does  not  contain  the  names  of  the  vendors. 

The  memorandum  is  as  follows :  — 

"  Cincinnati,  June  7, 1869. 

*^  This  is  to  certify  that  I  have  this  day  purchased,  at  auction,  through 
George  H.  Shotwell  ft  Co.,  Hemmelgarm  &  Co.,  and  Hoeffer  &  Buening, 
auctioneers,  a  lot  167.80  feet  front,  and  210  feet,  more  or  less,  in  depth, 
with  improvements,  at  $50^  per  front  foot,  one-fourth  cash,  and  the  bal- 
ance in  one,  two  and  three  years,  with  interest  at  six  per  cent.,  secured  by 
mortgage  on  the  premises,  being  lot  ^  A '  in  Barton,  Brewster,  and  Folz 
subdivision.  Michael  Walsh." 

This  vmting,  by  fair  construction,  shows  that  the  auctioneers  therein 
named,  acted  in  and  about  tiie  making  of  the  sale  as  the  agents  of  the 
vendors.  It  is  certified  therein  by  the  vendee,  who  is  the  party  sought 
to  be  chained,  that  he  purchased  the  property  described  at  auction  through 
them.  By  this  language  we  understand  that  the  property  was  sold  to 
him,  by  them,  as  auctioneers,  and  if  so,  it  sufficiently  appears  that  they 
were  the  agents  of  the  vendors.  The  only  question,  therefore,  is  whether 
it  be  necessary,  in  order  to  satisfy  the  statute  of  frauds,  that  the  names 
of  the  principals  should  appear  in  the  memorandum,  in  a  case  where  the 
contract  was  in  fact  made  by  their  agents,  and  the  names  of  the  i^nts 
are  set  out  in  the  writing.  We  think  the  statute  is  satisfied  in  this  re- 
spect, when  the  names  of  the  agents  are  set  out  in  the  vmting,  though  the 
names  of  their  principals  be  not  disclosed.  The  case  being  thus  taken  out 
of  the  statute,  the  right  or  liability  of  the  principals  may  be  enforced,  and 
their  identity  established,  according  to  the  rules  of  law  governing  in  other 
cases,  where  contracts  are  made  by  agents  without  disclosing  their  princi- 
pals. White  V.  Proctor^  4  Taunt.  209 ;  Hood  v.  Lord  Barrinffton^  G.  L. 
P.  (Eq.)  221 ;  Lemed  v.  Johns,  9  Allen,  419 ;  Eastern  B.  B.  Co.  v. 
Benedict,  5  Gray,  661 ;  Gowen  v.  Klotis,  101  Mass.  466 ;  Biggins  v.  Senior, 
8  Mee.  &  W.  834  ;    Tha]/er  v.  Fvller  et  at.  22  Ohio  St.  78. 

II.  Did  the  plaintiffs  below  show  such  title  in  themselves  as  warranted 
the  decree  for  specific  performance  ? 

1.  The  plaintiffs  had  contracted  to  convey  to  the  defendant  a  good  title, 
or,  as  the  conditions  of  sale  termed  it,  a  ^*  perfect  title."  The  defendants 
denied  that  they  were  possessed  of  such  a  title ;  and  the  only  evidence 
offered  to  show  title  in  themselves,  was  a  deed  from  the  Marietta  and 
Cincinnati  Railroad  Company  to  them,  dated  May  22,  1869,  less  than  a 
month  prior  to  the  sale,  together  with  oral  testimony,  tending  to  prove 
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that  the  railroad  company  had  been  in  possession  before  the  date  of  the 
deed.  The  nature  of  this  possession,  or  the  length  of  time  during  which 
it  was  held  was  not  shown. 

Captious  objections  to  the  title  ought  not  to  prevail,  when  made  by  a 
purchaser  who  seeks  to  avoid  the  performance  6f  his  contract ;  but  in  a 
case  of  specific  performance,  when  the  title  of  the  vendor  is  denied,  a  de- 
cree should  not  be  rendered  against  him,  unless  it  be  made  to  appear,  with 
reasonable  certainty,  that  the  title  is  good ;  and  the  burden  of  making  it 
so  appear  rests  upon  the  vendor.  Having  contracted  to  convey  a  good 
title,  and  the  evidences  of  his  title  being  matters  peculiarly  within  his  own 
knowledge,  the  vendor  must  aver  and  prove  that  he  is  able,  as  well  as 
willing,  to  perform  the  contract  on  his  part.  We  do  not  say  that  the  ven- 
dor, in  such  case  should  be  called  upon  in  the  first  instance  to  show,  beyond 
all  doubt,  that  his  title  is  perfect ;  but  he  should  satisfy  the  chancellor 
that  his  title  is  such  as  would  satisfy  men  of  ordinary  prudence.  We 
think,  therefore,  that  the  court  below  was  not  warranted  m  finding,  from 
the  testimony,  that  the  plaintiffs  were  able  to  comply  with  the  conditions 
of  the  contract  on  their  part. 

2.  Did  the  court  err  in  permitting,  against  the  objections  of  the  defend- 
ant, the  deed  from  the  M.  &  C.  R.  R.  Co.  to  the  plaintiffs,  to  be  given  in 
evidenoe  without  proof  of  its  execution  ? 

This  deed  purports  to  have  been  signed  by  John  King,  Jr.,  president  of 
the  corporation,  and  under  the  seal  of  the  corporation,  as  authorized  by 
section  15  of  the  act  of  May  1, 1852  (S.  &  C.  279) ;  and  its  execution 
purports  to  have  been  attested  by  two  witnesses. 

The  signature  of  the  president  of  the  corporation  to  such  a  deed  does 
not  prove  itself,  nor  is  it  proven  by  the  seal  of  the  corporation.  It  was 
error,  therefore,  to  admit  the  deed  without  proof  of  its  execution  by  the 
president  of  the  company. 

It  is  suggested  by  defendants  in  error  that,  in  fact,  the  record  of  the 
deed,  from  the  office  of  the  recorder  of  Hamilton  County,  was  the  instru- 
ment offered,  and  not  the  original  deed  :  and  that  the  record  was  admissi- 
ble without  proof  of  the  execution  of  the  instrument  recorded. 

To  this  suggestion  it  is  sufficient  to  say,  that  the  bill  of  exceptions  shows 
that  the  deeoT  itself  was  the  objectionable  instrument  admitted,  and  we 
are  not  at  liberty  to  question  the  verity  of  the  record, 

3.  Waiving  the  error  in  admitting  in  evidence  the  deed  from  the  railroad 
company  to  the  plaintiffs  below,  it  is  claimed  by  the  plaintiff  in  error  that 
the  title  of  the  plaintiff  below  is  at  least  doubtful,  because  the  railroad 
corporation  had  no  power  to  acquire  or  transfer  the  title  to  the  premises 
in  question. 

We  agree  with  counsel,  that  a  corporation  has  power  to  acquire  real  es- 
tate only  when  such  power  is  granted  to  it  by  statute  or  by  its  charter. 
Power  to  acquire  and  convey  real  estate,  however,  was  granted  to  this 
railroad  company  by  section  14  of  the  act  of  February  11,  1848  (S.  &  C, 
273,  note),  as  follows,  to  wit :  — 

"  Such  company  may  acquire,  by  purehoBe  or  gift,  any  land  in  the  vicin- 
ity of  said  road,  OB  through  which  the  same  may  pass,  so  far  as  may  be 
deemed  canoenient  OE  necessary  by  said  company  to  secure  the  right  of 
viay  or  such  as  may  be  granted  to  sod  in  the  construction  of  said  rood,  or 
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be  given  by  way  of  subflcription  to  the  capital  stock  ;  and  the  same  to  hold 
or  convey  in  such  manner  as  the  directors  may  prescribe." 

See  also  section  15  of  act  of  May  1,  1852,  S.  &  C.  279. 

The  only  testimony  in  this  case  tending  to  show  the  purpose  for  which 
the  company  acquired  these  lands,  is  to  the  effect  that  they  were  purchased 
to  secure  a  right  of  way  for  its  road  through  the' same.  If  such  purchase, 
in  the  exercise  of  good  faith,  was,  by  the  company,  deemed  conrenient  or 
necessary  to  secure  the  right  of  way  for  the  road,  it  is  clear  that  the  power 
granted  by  the  statute  was  ample  for  the  purpose.  If,  howeyer,  it  were 
shown  that  the  company  abused  its  discretion  and  power  in  ma^ldTig  the 
purchase  —  that,  in  fact,  the  purchase  of  the  whole  of  these  lands  was  not 
convenient  or  necessary  to  secure  the  right  of  way  for  its  road  —  still  we 
think,  that  the  lands  having  been  purchased  by  the  company  for  a  valua- 
ble consideration,  and  having  afterwards  been  conveyed  to  the  plaintiffs, 
the  title  became  indefeasible  in  them.  In  no  event,  under  the  laws  of  this 
State,  would  the  property  escheat ;  and  the  vendor  of  the  company,  and 
the  company  itself,  having  executed  the  conveyances  and  delivered  posses- 
sion, would  be  estopped  from  questioning  the  validity  of  the  plaintiffs' 
title.  Whatever  consequences  might  result  to  the  corporation,  if  the  State 
were  to  inquire  into  the  abuses  of  its  charter,  it  is  quite  certain  that  the 
title  to  these  premises  in  the  possession  of  the  plaintiffs  below  or  their 
assigns,  would  not  be  affected  by  such  inquiry.  8  Rand.  186  ;  7  S.  &  R. 
813  ;  11  S.  &  R.  411 ;  7  Penn,  St.  233  ;  4  Johns.  Ch.  370 ;  4  Sandf.  Ch. 
758 ;  9  Humph.  806 ;  Land  v.  Eoffmm  et  al.  12  Am.  L.  Reg.  143, 
Sup.  Ct.  of  Missouri. 

III.  It  is  also  claimed  that  the  plaintiffs  below  were  not  entitled  to  the 
decree  for  specific  performance,  because  the  title  tendered  to  the  defendant 
was  subject  to  certain  incumbrances. 

1.  Previous  to  the  conveyance  of  these  lands  by  the  railroad  company 
to  the  plaintiffs,  and  in  fact  before  the  railroad  was  constructed  through 
ihem,  the  company  had  executed  two  mortgages  to  one  Taylor,  as  trustee, 
to  secure  the  holders  of  the  company *s  bonds,  upon  the  following  described 
property,  to  wit :  — 

**>  The  road  of  the  said  party  of  the  first  part  from  Marietta  and  Belpre 
to  Cincinnati  and  Dayton,  and  Hillsboro,  whether  made  or  to  be  maide, 
acquired  or  to  be  acquired,  and  all  property,  real  and  personal,  of  said 
party  of  the  first  part,  whether  now  owned  or  hereafter  to  be  acquired, 
used  or  appropriated  for  the  operating  or  maintaining  the  said  road  extend- 
ing from  Marietta  and  Belpre,  as  aforesaid,  and  all  the  privileges  and 
franchises  of  said  party  of  the  first  part  for  the  holding,  operating,  and 
maintaining  the  same,  together  with  the  income  thereof." 

At  the  time  of  trial  below,  these  mort&ages  were  unsatisfied.  The 
testimony  shows  that  the  railroad  was  not  located  on  the  lands  embraced 
in  the  purchase  of  the  defendant  below,  nor  were  the  lots  purchased  by 
him  ever  used  or  appropriated  for  railroad  purposes.  The  question,  then, 
is  this :  Was  the  entire  tract  of  land  embraced  in  the  mortgages  ?  We 
think  not.  The  words  *^  used  or  appropriated  for  the  operatmg  or  main- 
taining the  said  road,"  restrict  the  operation  of  the  granting  words  con- 
tained in  the  mortgages  to  such  property,  personal  or  real,  of  the  company, 
as  then  was  or  thereafter  might  be  used  or  appropriated  for  operating  or 
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maintaining  the  road.  Any  property  which  the  company  then  owned,  or 
afterward  acqaired,  which  has  in  fact  been  used  or  appropriated  for  oper- 
ating and  maintaining  the  road,  and  none  other,  is  subject  to  these  mort- 
gage liens.  The  defendant's  purchase,  therefore,  was  not  incumbered  by 
tiiese  mortgages. 

2.  In  May,  1869,  one  William  M.  Picksley  recovered  a  judgment  in  the 
superior  court  of  Cincinnati,  against  the  Marietta  and  Cincinnati  Rail- 
road Company,  for  $5,000  and  costs.  This  judgment  was  a  lien  upon  the 
lands  sold  to  the  defendant  below,  and  was  in  full  force  at  the  time  of  de- 
cree for  specific  performance.  No  provision  was  made  in  the  decree  for  the 
protection  of  the  purchaser  against  this  lien,  by  application  of  the  pur- 
chase money  or  otherwise. 

The  defendants  in  error  do  not  contend  that  the  plaintiff  in  error  should 
have  been  compelled  to  perform  his  contract  and  take  the  risk  of  having 
his  property  afterward  subjected  to  the  payment  of  this  judgment ;  but 
they  daim:  1.  That  this  judgment  has  been  superseded,  and  is  now  under 
review  on  proceedings  in  error  in  this  court ;  and  2.  That  the  judgment 
debtor  is  possessed  of  ample  property,  which  must  be  exhausted  before  the 
property  m  controversy  can  be  subjected  to  the  payment  of  the  judgment. 

These  arguments  may  be  answered  in  several  ways :  1.  The  facts  upon 
which  they  are  based  do  not  appear  in  this  record  ;  2.  If  the  facts  be  ad* 
mitted,  still  the  lien  of  the  judgment  is  preserved  notwithstanding  a  su- 
persedeas bond  may  have  been  given,  and  if  the  judgment  be  a&rmed, 
it  is  not  at  all  clear  that  equity  would  compel  the  judgment  creditor  to  first 
exhaust  the  property  remaining  in  the  railroad  company  before  he  could 
have  satisfaction  out  of  the  property  in  question  ;  and  3.  At  all  events  the 
purchaser  should  not  be  required  to  assume  either  the  risk  or  expense  of 
prosecuting  an  action  to  compel  the  judgment  creditor  to  seek  satisfaction 
oat  of  other  property  of  the  judgment  debtor. 

We  think  the  liability  of  the  lots  in  question  to  be  taken  for  the  satis- 
bction  of  this  judgment  is  quite  too  imminent  to  justify  a  decree  for 
specific  performance  against  the  purchaser,  without  at  least  protecting  him 
against  such  hazard,  by  an  application  of  the  purchase  money  to  the  dis- 
diarge  of  the  judCTient. 

8.  The  lots  of  land  in  controversy  are  parts  of  a  certain  tract  or  tracts 
conveyed  by  the  Marietta  and  Cincinnati  Railroad  Company  to  the  de- 
fendants in  error  on  the  22d  of  May,  1869.  The  line  of  the  grantor's 
railroad  was  located  upon  the  lands  thus  conveyed.  The  conveyance  was 
by  deed-poll,  which  contained  the  following  stipulations,  viz. :  — 

^*But  said  tracts,  and  each  of  them,  are  subject  to  the  obligation  hereby 
imposed  upon  the  grantees  to  discharge,  and  save  harmless,  the  grantor 
herein  from  the  du^  of  building  or  maintaining  any  fence  on  either  side 
of  its  track  through  or  between  said  lands  ;  and  said  grantees,  in  accept- 
ing this  deed,  assume  said  duty  and  obligation,  and  bind  themselves,  their 
heirs  and  assigns,  to  build  and  pen)etuaUy  maintain,  along  the  lines  of  the 
railroad  of  the  grantor,  on  each  side  thereof  (except  where  the  same  may 
be  intersected  or  crossed  by  streets,  alleys,  or  public  ways),  so  jhr  as  said 
milroad  runs  through  or  between  either  of  said  parcels  of  land,  or  is  con- 
tigaous  thereto,  a  ^)od  and  substantial  fence." 

It  18  daimed  by  plaintiff  in  error,  that  these  stipulations  constitute  a 
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coYenant  on  the  part  of  the  grantees  to  build  and  perpetually  mainf^ii) 
the  fences  named  ;  that  this  covenant  runs  with  the  land,  so  that  the  de- 
fendants in  error  were  unable  to  convey  the  lots  by  him  purchased,  with 
title  perfect  and  unincumbered,  as  they  had  contracted  to  do. 

If  it  be  conceded  that  it  was  competent  for  the  parties  to  that  convey- 
ance to  impose  upon  the  lands  conveyed  a  servitude  or  burden  for  the  ben- 
efit of  lanos  retained  by  the  company  for  the  use  of  its  road  ;  and  if  it  be 
further  conceded  that  such  burden,  if  the  parties  so  intended,  would  attach 
to  every  part  of  the  Mervient  estate  and  follow  it  into  whosesoever  hands 
the  same  or  any  part  of  it  might  come,  then  it  is  necessary  to  inquire,  in 
the  light  of  the  surrounding  circumstances,  whether  such  was  the  intent 
of  the  parties  in  this  case. 

We  think  it  quite  certain  that  the  parties  to  this  deed  contemplated,  at 
the  time  it  was  made,  that  the  land  would  be  disposed  of  in  subdivisions 
or  buQding-lots.  It  was  in  fact  sold  in  lots,  at  public  auction,  within  six- 
teen days  from  the  date  of  the  deed.  The  plat  of  the  subdivision  was 
made  and  advertised  before  the  auction.  In  the  deed  itself,  fences  are 
excepted  where  the  lines  of  the  railroad  might  be  intersected  or  crossed 
by  streets^  alleys^  or  public  ways.  If  such  subdivision  and  sale  of  the 
premises,  in  lots,  were  contemplated  by  the  parties,  it  is  unreasonable  to 
nold  that  any  lot  was  intended  to  be  burdened  with  the  maintenance  of 
fences  against  which  it  does  not  abut. 

The  lots  purchased  by  the  plaintiff  in  error  are  not  contiguous  to  the 
lines  of  the  railroad,  but  are  situated  at  considerable  distance  therefrom. 
Several  other  lots  intervene  between  them  and  the  line  of  the  road.  And 
whatever  may  be  the  burden  (if  any)  which  rests  upon  lots  abutting  on 
the  line  of  the  railroad,  as  to  maintaining  fences  thereon,  we  think  the 
plaintiff  in  error  has  no  reasonable  grounds  to  apprehend  any  loss  or  in- 
convenience from  the  supposed  incumbrance  of  maintaining  fences,  as  pro- 
vided for  in  this  deed. 

IV.  It  is  also  claimed  bv  plaintiff  in  error,  that  he  was  entitled  to  avoid 
the  sale  on  the  ground  of  fraud,  in  this,  that  notwithstanding  the  property 
was  offered  at  auction,  on  the  condition  that  the  sale  should  be  without 
reserve,  yet  the  vendors  secretly  employed  bidders  for  their  own  benefit. 

*^  Sale  positive  "  was  one  of  the  conditions  of  the  auction,  and  we  agree 
with  counsel  for  the  plaintiff  in  error,  that  these  words  are  equivalent  to 
^^  sale  without  reserve :  "  and  we  abo  agree  with  them,  that  when  a  sale 
at  auction  is  announced  to  be  without  reserve,  it  is  a  fraud  on  the  part  of 
the  vendor  to  employ  a  bidder  to  keep  up  the  price  on  his  behalf,  and  that 
such  fraud  is  a  bar  to  an  action  for  specific  performance.  At  such  sale,  it 
is  the  right  of  the  highest  bidder  to  have  the  property  knocked  down  to 
him,  under  any  and  sdl  circumstances,  without  reference  to  the  amount  to 
which  the  bidding  may  go.  Upon  examination  of  the  testimony,  how- 
ever, we  are  not  satisfied  that  such  fraud  was  committed  at  this  sale,  by 
the  vendors  or  their  agents.  It  is  true  that  one  of  the  auctioneers  pro- 
cured a  person  (who  did  not  intend  t6  take  the  property  at  his  own  bid) 
to  bid  at  the  sale ;  but  we  are  not  satisfied  that  such  employment  was  not 
authorized  by  another  person  for  whom  the  bid  was  intended,  and  who 
was  ready  and  willing  to  take  the  property  at  the  bids  tiius  procured,  if 
they  had  proven  to  be  the  highest  bids.    It  is  also  true  that  one  John 
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Ryan,  who  Iiad  Bome  intereBt  in  the  sale,  jointly  with  the  defendants  in 
error,  bid  in  sood  faith,  and  purchased  some  of  the  lots  on  his  own  ao- 
eonnt.  This,  howeyer,  was  not  bidding  in  yiolation  of  the  conditions  of 
sale,  as  it  could,  in  no  eyent,  haye  prevented  a  sale  to  the  highest  bidder. 

From  this  yiew  of  the  case,  it  follows  that  the  judgments  below  must 
be  reyersed  for  error,  in  admitting  in  evidence  the  deed  from  the  railroad 
company  to  the  plaintiffs  below,  without  proof  of  its  due  execution ;  in 
findmg  that  the  title  of  defendants  was  such  as  they  had  contracted  to 
oonyey,  and  in  decreeing  specific  performance  without  protecting  the  pur- 
ehaser  against  the  lien  of  the  judgment  in  favor  of  Picksley. 

Judgments  reversed^  and  cause  remanded  for  further  proceedings. 

Day,  C.  J.,  Welch,  Stone,  and  White,  JJ.,  concurred. 
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practice    op   BtJPEEBlB   COUET  TJ.  S.  —  WHEN  WBIT  GJF  EBBOB   OFEB- 

ATES  AS  A  SUPEBSEDEAS. 

COMMISSIONERS  OF  BOISE  CO.  v.   GORMAN. 

A  writ  of  error  does  not  operate  as  a  supersedeas  until  the  fling  of  the  bond.  But 
under  the  act  of  1872  the  bond  mag  be  filed  and  a  supersedeas  obtained  any  time 
within  sixtg  days  after  judgment.  Such  supersedeas  will  have  the  effect  of  pre^ 
venting  further  proceedings  under  an  execution^  but  wiU  not  affect  whatever  may 
have  been  done  prior  to  its  being  issued. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  error  ask  that  a  writ  may  issue  from  this  court  com- 
manding the  restoration  of  Ben.  T.  Davis  to  the  office  of  assessor  and 
tax  collector  of  Boise  County,  for  the  reason,  as  is  alleged,  that  he  has 
been  ousted  from  that  office  by  virtue  of  a  writ  issued  upon  the  judgment 
in  the  court  below,  after  the  allowance  of  a  writ  of  error  to  this  court, 
which  operated  as  a  supersedeas. 

In  order  that  a  writ  of  error  mav  operate  as  a  supersedeas,  it  is  neces- 
sary that  a  copy  of  the  writ  should  be  lodged  for  the  adverse  party  in  the 
elerk's  office  where  the  record  remains,  and  that  the  bond  approved  by 
the  judce  allowing  the  writ  should  also  be  filed  there.  ffDowd  v.  RusselU 
14  WaU.  402.  Execution  cannot  issue  upon  the  judgment  until  the  ex- 
piration of  ten  days,  exclusive  of  Sundays,  from  the  entry  thereof.  If  the 
^t  of  error  and  bond  are  filed  before  the  expiration  of  the  ten  days,  no 
execution  can  issue  so  long  as  the  case  in  error  remains  undisposed  of. 
After  the  expiration  of  the  ten  days  an  execution  may  issue.  Notwith- 
standing this,  under  the  provisions  of  the  act  of  1872  (17  Stat,  at  Large, 
198,  sec.  11),  upon  the  filing  of  the  bond  within  sixty  days  from  the  time 
of  the  entry  of  the  judgment  a  supersedeas  may  be  obtained.  Such  a 
sapersedeas,  however,  stays  proceedings  Only  from  the  filing  of  the  bond. 
It  prevents  further  proceeding  under  an  execution  which  has  been  issued, 
bat  does  not  interfere  with  what  has  already  been  done. 
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In  thiB  case  the  record  Bhows  that  the  judgment  was  actually  entered 
on  the  20th  day  of  January.  The  entry  as  made  was  read  in  court  on  the 
morning  of  the  21st  and  the  record  signed  by  the  judges,  but  it  was 
ordered  to  be  made  on  the  20th.  The  ten  days,  exclusive  of  Sundays, 
prescribed  by  the  act  of  Congress  for  delay  of  execution,  expired  on  Satur- 
day, the  81st  of  January.  On  Monday,  the  2d  of  February,  a  majority 
of  Uie  judges  of  the  court  directed  the  clerk  to  issue  a  writ  of  restitution 
to  carry  the  judgment  into  effect.  On  the  same  day  the  chief  justice  of 
the  court  allowed  a  writ  of  error  and  signed  the  necessary  citation.  A 
copy  of  the  writ  of  error  was  filed  in  the  derk^s  office  and  the  writ  and 
citation  actually  served  upon  the  defendant  in  error  before  the  clerk  had 
completed  the  preparation  of  the  writ  of  restitution.  After  he  had  com- 
pleted its  preparation  he  handed  it  to  the  attorney  for  the  defendant  in 
error,  who  haa  previously  been  served  with  the  citation.  No  supersedeas 
bond  was  filed  with  the  clerk  on  the  2d,  and  no  notice  was  given  that  any 
had  been  approved.  On  the  morning  of  the  8d  of  February  the  writ  of 
restitution  was  served  and  Davis  removed  from  his  office.  After  this, 
and  on  the  same  day,  a  bond  approved  by  the  chief  justice  was  left  in  the 
clerk's  office  by  him.  It  nowhere  appears  from  the  record  when  this  bond 
was  approved.  It  bears  date  the  2d  of  February,  but  there  is  no  certifi- 
cate ot  the  time  when  the  approval  was  entered.  It  is  certain,  however, 
that  it  was  not  filed  in  the  clerk's  office  until  after  service  of  the  writ  of 
restitution.  The  writ  of  error  operated  as  a  supersedeas  only  from  such 
filing.  That  was  too  late  to  prevent  the  removal  of  Davis  from  his  office 
in  pursuance  of  the  authority  of  the  judgment ;  and  we  cannot  now  order 
him  to  be  restored. 

It  is  claimed,  however,  that  as  the  record  of  the  judgment  was  not 
signed  by  the  judges  of  the  court  until  the  21st,  the  ten  days  did  not  com- 
mence to  run  until  that  date,  and  we  are  referred  to  the  case  of  Stlsby  v. 
Foote^  20  How.  290,  as  establishing  such  a  rule.  In  that  case  the  decision 
was  actually  rendered  on  the  28th  of  August,  but  the  decree  was  special 
in  its  terms,  and  was  not  settled  or  signed  by  the  judge  until  the  Uth 
December.  Before  any  entry  could  be  made  it  was  necessary  that  the 
judge  should  pass  upon  its  form.  It  was,  therefore,  quite  right  to  delay 
the  appeal  until  the  exact  character  of  the  decree  could  be  known. 

Here,  however,  the  form  of  the  judgment  was  settled  upon  the  an- 
nouncement of  the  decision,  and  it  was  entered  accordingly. 

But  the  writ  of  restitution  was  not  served  until  after  the  expiration  of 
ton  days  from  the  21st,  and  it  does  not  appear  that  it  was  actually  deliv- 
ered to  the  sheriff  for  service  before  that  time.  There  is  nothing  to  pre- 
vent the  preparation  by  the  clerk  of  an  execution  before  the  expiration  of 
the  ten  days.  It  cannot  be  issued  before,  and  it  is  not  issued  until  it  is 
placed  beyond  the  control  of  the  clerk  himself.  So  long  as  it  remains  with 
tiim,  or  under  his  ^control,  it  is  like  any  other  paper  in  his  office. 

We  think  the  motion  must  be  denied,  and  m  accordance  with  the  re- 
quest of  the  parties  made  at  the  argument,  the  case  is  dismissed. 
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CIBCUIT  COUBT  OF  THB  XTNITBD  8TATB8.  —  BA8TBBN  DIS- 
trict of  virginia. 

[Junk,  1874.] 

WAIVXB  GF  HOMESTEAD  EXEMPTIOK.  —  BANKBTTFTOT. 

m  RB  SOLOMOir. 


A  MhtU  which  pemUti  the  head  of  a  fasmxUf  to  waive  an  exempUom  of  homeetead 

it  not  an  infraeUon  of  a  eonetituiional  provition  hjf  which  euch  exemption  %$ 

created.  ^ 

Where  a  party  waived  hie  righi  of  homeetead  exemption  in  a  negotiable  promieeorg 

.  ttotCj  and  was  euhseqtientfy  adfudged  a  hankrupty  it  wae  held  that  the  homeetead 

wu  not  exempt  €u  agcdnet  the  holder  of  the  note, 

John  Durdopy  Esq-i  for  the  creditors,  appellantB, 

A,  It,  Courtfiet/y  Esq.,  contra. 

The  facts  appear  in  the  opinion. 

The  opinion  of  the  court  was  delivered  by 

Watte,  C.  J.  On  the  81st  January,  1878,  the  bankrupt  executed  to 
Glazebrook  A  Thomas,  at  Richmond,  Vimnia,  his  note  for  the  payment 
to  them,  or  their  order,  of  the  sum  of  $284.50  at  sixty  days  after  date. 
It  contained  .the  following  clause :  ^^  I  hereby  waive  the  benefit  of  the 
homestead  exemption  as  to  this  debt." 

Glazebrook  &  Thomas  indorsed  this  note  to  Gibson  &  Crilly. 

Solomon  was  adjudged  a  bankrupt,  on  his  own  petition,  upon  the  1st  of 
May,  1873.  Gibson  &  Crilly  made  proof  of  their  claim  aeamst  the  estate 
on  the  24th  May.  An  assi^ee  was  appointed,  who  on  the  16th  of  Feb- 
ruary, 1874,  set  off  to  the  bankrupt  his  homestead  exemption  under  the 
laws  of  Yir^nia,  without  regard  to  the  waiver  expressed  in  the  note  of 
Gibson  &  Crilly.  They  thereupon  filed  their  petition  in  the  district 
coart,  the  object  of  which  was  to  set  aside  this  action  of  the  assignee,  so 
far  as  it  operated  to  prevent  their  subjecting  the  property  set  off  to  the 
payment  of  their  debt  in  case  the  remainder  of  the  bankrupt's  estate 
should  prove  insuiKcient  for  that  puipose.  Their  claim  for  this  relief  is 
predicated  entirely  upon  the  waiver  of  the  exemption  which  is  contained 
m  their  note.  We  are  therefore  called  upon  to  consider  the  effect  of  this 
waiYer. 

By  section  1,  article  XI.  of  the  Constitution  of  Virginia  it  is  provided 
that  every  householder  or  head  of  a  family  shall  be  entitled  to  nold  ex- 
empt from  levy,  &c.,  properfy  to  the  value  of  not  exceeding  $2,000,  to  be 
selected  by  him ;  by  section  o,  it  is  further  provided  that  nothing  in  the 
article  should  be  construed  to  interfere  with  the  sale  of  property  exempted, 
or  any  portion  thereof,  by  virtue  of  any  mortgage,  deed  of  trust,  pledge, 
or  other  security  thereon ;  and  by  section  6,  that  the  General  Assembly 
should,  at.its  first  session  under  the  Constitution,  prescribe  in  what  man- 
ner on  what  conditions  the  said  householder  or  head  of  a  family  should 
thereafter  set  apart  and  hold  for  himself  and  family  a  homestead  out  of 
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the  property  thereby  exempted,  and  mieht,  in  its  discretion,  determine 
in  what  manner  and  on  wliat  conditians  ne  might  thereafter  hold  for  the 
benefit  of  himself  and  family  sodi  penonal  property  as  he  might  have, 
and  coming  within  the  exemption  thereby  made,  but  that  said  sectiozi 
should  not  be  construed  as  authorixing  the  General  Assembly  to  defeat  or 
impair  the  benefits  intended  to  be  conferred  by  the  provisions  of  this  arti- 
cle. By  section  7  it  was  provided  that  the  proYisioaB  oi  the  artide  should 
be  construed  liberally,  to  the  end  that  all  the  interests  thereof  might  be 
fully  and  properly  carried  out. 

In  June,  1870,  the  General  Assembly  passed  an  act  such  as  was 'required 
by  section  5,  and  in  its  third  section  provided  that  in  all  cases  where  a  defatot 
or  contractor  shall  deckuce  in  the  body  of  tiie  bond,  note,  or  other  evidence 
of  the  debt  or  contract  that  he  waives  as  to  such  debt  or  contract,  the  ex- 
emption from  liabihty  of  the  property  which  he  may  be  entitled  to  hold 
under  the  provisions  of  said  act,  the  property,  whether  previously  set 
apart  or  not,  should  then  be  liable  to  be  subjected  for  such  debt  or  con- 
tract under  legal  process  in  like  manner  and  to  the  same  extent  as  other 
estate  of  the  said  debtor  or  contractor ;  provided,  that  when  such  debtor 
or  contractor  is  possessed  of  other  estate  than  that  which  he  may  be  enti- 
tled to  hold  exempt  in  the  county  in  which  suit  is  brought  against  him,  or 
the  property  set  apart  under  the  provisions  of  this  act  may  be,  then  such 
oUier  estate  shall  oe  subjected  and  exhausted  before  that  which  is  exempt 
could  be  sold.  The  words  employed  in  the  note  held  by  Gibson  &  Crilly 
are  declared  bv  the  act  to  be  sufficient  to  operate  as  such  waiver. 

If  this  provision  of  the  aet  is  constitutional,  the  waiver  can' be  enforced. 

Every  statute  is  presumed  to  be  constitutional.  It  cannot  be  declared 
by  the  courts  to  be  otherwise,  unless  it  is  made  cleariy  so  to  appear.  If 
the  case  is  doubtful,  the  express  will  of  the  Legislature  shoola  be  sus- 
tained. 

Keeping  these  familiar  principles  in  mind,  we  proceed  to  consider  the 
constitutionality  of  the  act  in  question. 

The  Constitution  grants  the  exemption  as  a  privQ^e  to  the  householder. 
It  declares  that  he  shall  be  entitled  to  hold  property  to  be  Melected  bv  him. 
No  specific  property  is  set  apart,  but  he  can  select  sudi  as  he  desn'es  to 
have,  and  when  selected  it  is  to  be  set  apart.  If  he  &ils  to  select,  the 
process  of  the  law  can  be  executed,  and  the  sale  made.  The  right  of 
selection  must  be  exercised  before  the  sale.  If  the  householder  fails  in 
this,  his  right  of  exemption  in  the  property  sold  is  gone. 

The  privilege,  so  far  as  it  is  riven  by  the  Constitution,  is  peiBonal  to 
the  householder.  The  language  is,  ^^  to  be  selected  by  Aim.*'  If  he  neg- 
lects to  act,  no  one  is  authorized  by  the  Constitution  to  act  in  his  place. 
The  case  is  entirely  different  from  what  it  would  have  been  if  it  had  been 
declared  that  certain  specific  property  should  not  be  sold  under  execution, 
&c.  In  that  case,  the  Constniution,  or  a  law  containing  similar  provisions, 
would  execute  itself ;  and  as  it  would  be  a  part  of  the  public  policy  of  tihe 
government  to  exempt  that  particular  property  absolutely  from  forced 
sale,  its  provisions  could  not  be  waived.  It  would  be  beyond  the  legal 
power  of  an  officer  to  levy  upon  and  sell  such  property. 
*  Here,  however,  the  policy  is  not  to  exempt  aheolutely,  but  the  house- 
holder has  a  light  to  claim  an  exemption.    Whetiier  he  wiH  make  his 
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daim  or  not  ib  opti<»ial  with  him,  S  he  does  not  ekdm,  he  cannot  have ; 
and  it  is  difficult  to  see  why,  if  he  may  waiye  at  the  time  of  the  sale  by 
refosing  to  select,  he  may  not  before.  If  he  can  waive  at  all,  it  seems  to 
m  it  follows  necessarily  diat  for  a  good  consideration  he  may  make  a  con- 
tract to  waive  such  as  the  conrts  will  enforce. 

Bat  it  is  further  provided  that  nothing  in  the  article  of  the  constitu- 
tion referred  to  should  be  construed  to  interfere  with  the  sale  of  the  prop- 
eactj  or  any  portion  of  it  by  virtue  of  any  mortgage,  deed  of  trust,  pledge, 
or  other  security  thereon.  Thus  it  is  made  expressly  to  appear  that  it 
was  not  the  intention  of  the  framers  of  the  constitution  to  prevent  the 
householder  from  contracting  for  the  sale  or  incumbrance  of  the  property. 
He  was  not  required  to  hold  it  absolutely  for  himself  and  family.  It  was 
to  remain  entirely  under  his  personal  control,  to  be  dealt  with  in  such 
manner  as  he  saw  fit.  His  right  to  sell  and  incumber  is  as  distinctly 
given  as  his  right  to  select.  If  he  sells  or  incumbers  before  he  selects,  his 
power  of  selection,  as  against  such  sale  or  incumbrance,  is  gone.  No  par- 
ticBlar  form  of  incumbrance  is  specified  i  that  is  left  to  the  discretikm  of 
the  l^islature.  Now  a  waiver  of  the  right  to  select  is.  In  effect,  an  in- 
cumbrance on  the  property  which  might  be  selected.  True,  in  the  absence 
of  a  statutory  provision  to  that  effect,  one  cannot  ordinarily  mortgage  or 
otherwise  incumber  his  future-to-be-acquired  property,  but  it  is  no  doubt 
within  the  power  of  ttie  l^slature  to  authorize  him  to  do  so.  If  it  does, 
his  incumbrance  upon  such  property  is  binding,  the  same  as  upon  any 
other. 

The  L^slature  of  Virginia  has  in  this  case  attempted  in  effect  to  au- 
tlumze  alouaeholder  to  Scomber  in  a  particalar  ma^er  his  preemption 
interest  in  his  property,  as  well  that  which  he  has  acquired  as  that  which 
he  may  acquire.  It  seems  to  us  that  in  so  doing  it  has  not  in  any  manner 
impaired  the  benefits  which  it  was  the  object  of  the  constitution  to  con- 
fer. The  object  was  to  give  the  householder  full  power  and  control  over 
his  property  ;  to  permit  him  to  use  it  in  such  manner  as  in  his  judgment 
would  best  promote  the  interest  of  himself  and  his  family ;  and  if  he  had 
not  by  some  voluntarv  act  of  his  own  deprived  himself  of  the  right,  to 
allow  him  to  select  ana  hold  a  certain  specified  amount^  not  description^  of 
property  free  from  the  process  of  the  law  to  enforce  the  payment  of  his 
debts.  The  amount  thus  exempted  was  large,  in  many  instances  no  doubt 
more  than  the  value  of  all  the  property  tne  debtor  owned.  Unless  he 
could  in  some  form  make  this  property  available  for  the  purposes  of  secu- 
rity, he  and  his  family  might  not  unfrequently  be  reduced  to  want.  A 
mortgage,  or  pledge,  or  deed  of  trust,  might  not  always  furnish  the  secu- 
rity required.  T^e  the  facts  of  this  very  case  as  an  example.  The 
bankrupt  appears  to  have  been  a  merchant,  and  purchased  bis  goods 
on  credit.  One  of  the  classes  el  property  which  he  wishes  set  off  to  him 
consists  of  his  stock  of  goods  remaining  on  hand.  So  far  as  appears  from 
the  papers  submitted  to  us,  his  whole  unincumbered  property  will  not  be 
sufficient  to  give  him  the  full  amount  wMcb  the  constitution  would  permit 
him  to  hold.  The  note  of  these  creditors  was  given  for  goods  purchased 
on  credit  to  keep  up  his  stock.  Unless,  tiierefore,  he  could  in  some  man-. 
ner  give  security  upon  his  exempted  property,  it  is  fair  to  presume  he 
could  not  have  obtcmcd  his  credit.    A  TtottgaigQ  upon  property  held  for 
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sale  would  be  precarious  security,  if  valid  at  all  as  against  creditors,  and 
a  pledge  would  be  inconsistent  with  the  retention  of  the  possession  by  the 
owner  ior  the  purpose  of  sale«  The  only  real  security  that  could  be  giyen 
in  such  a  case  would  be  by  a  waiver  of  the  right  of  exemption  in  favor  of 
that  particular  debt.  This  the  legislature  has  authorized  the  debtor  to 
make,  and  we  think  in  so  doing  it  acted  within  the  scope  of  its  constitu- 
tional powers.  Whether  such  a  waiver  could  be  enforced  without  legis- 
lative authority  for  making  it,  we  are  not  called  upon  now  to  consider. 
It  is  sufficient  for  this  case  that  this  authority  has  been  given. 

The  judgment  of  the  district  court,  that  the  provisions  of  the  act  al* 
lowing  a  waiver  of  the  exemption  are  unconstitutional,  is  reversed,  and 
the  court  is  directed  to  proceed  to  hear  and  determine  the  cause  upon  the 
other  issues  made  by  the  pleadings. 


CIRCUIT    COUBT   OF  THE    UNTTBD   STATES.— DISTRICT   OP 

CALIFORNIA. 

[June,  1874.] 

PROPEBTT  m  MEBiBERSHIP  OF  BOARD  OF  STOCK  BBOKEBS. 

BTDB  V.  WOODS. 

Where  under  the  arHclee  of  (Utoctation  of  a  Board  of  Stock  Brokers,  a  member 
cannot  transfer  his  seat  to  a  party  not  elected  and  approved  by  the  board  ;  and 
where,  upon  the  insolvency  of  a  member,  his  rights  as  such  aire  forfeited,  and 
the  board  is  authorized  to  dispose  of  his  seat,  and  apply  the  proceeds  to  the  pay* 
ment  of  his  indebtedness  to  other  members  of  the  board  to  the  exclusion  of  aU 
others,  only  the  residue  of  the  proceeds  of  the  sale  after  paying  aU  the  liabilities 
provided  for  in  said  articles  of  association,  is  assets  of  such  insolvent  member. 

Under  such  articles,  F.,  a  member,  failed  to  meet  his  engagements  in  the  board, 
August  24,  1872,  and  being  indebted  in  a  large  amount  to  sundry  members,  on 
that  day  assigned  his  seat  in  the  board  to  W.,  with  authority  to  seU  and  pay  the 
proceeds  to  his  various  creditors  in  the  board.  With  the  assent  of  the  board,  W. 
sold  the  seat  to  T,,  who  wcu  elected  by  the  board,  for  ten  thousand  dollars,  and, 
with  the  approval  of  the  boards  paid  the  entire  proceeds  pro^atably  to  F.  *s  ered' 
itors,  who  were  co-members.  October  1st,  1872,  F.  wcu  adfudged  a  bankrttpi  on 
petition  of  a  general  creditor  fled  September  \%th,  1872.  After  said  sale  and 
payment,  an  assignee  having  been  appointed,  he  brought  suit  against  W,  to  recover 
said  sum  often  thousand  dollars.  Jield,  That  the  assignee  was  only  entitled  to  the 
residue  after  payment  of  F.*s  liabilities  to  the  eo-members  provided  for  in  the 
articles  of  cusociation,  caul  there  being  no  surplus,  he  was  not  entitled  to  recover^ 

Thk  facts  are  set  forth  in  the  opinion. 

Sawyeb,  C.  J.  This  is  an  action  by  the  assignee  in  bankruptcy  of 
Thomas  W.  Fenn,  to  recover  the  proceeds  of  the  sale  of  the  seat  of  Fenn  in 
the  '*  San  Francisco  Stock  and  Exchange  Board,"  which  were  received 
by  defendants  within  four  months  before  the  filing  of  the  petition  in  bank- 
ruptcy.   The  petition  in  bankruptcy  against  Fenn  was  filed  by,  a  creditor 
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September  20, 1872,  and  he  was  adjudged  a  bankrapt  thereon  October  1, 
1872.    The  facts  are  as  follows :  — 

In  1862  ^*  The  San  Francisco  Stock  and  Exdiange  Board  "  was  oigan- 
ized,  and  a  constitation  and  by-laws  adopted  for  the  government  of  all  who 
ahould  become  members.  Under  said  constitution  and  by-laws,  the  num- 
ber of  members  was  limited,  and  no  person  could  be  admitted  except  upon 
an  election  by  ballot  upon  a  proposal,  made  at  least  five  days  preceoing  the 
election,  and  five  n^ative  Totes  excluded  the  applicant.  £very  party  so 
elected  subscribed  to  the  constitution  and  by-laws,  and  agreed  to  be  bound 
by  their  proyisions.  There  was  at  no  time  any  ownership  or  property  in 
tibe  priyilege  of  membership  in  said  board,  or  right  to  do  business  therein 
as  a  member,  except  as  provided  in,  and  limited  by,  said  articles,  constitu- 
tion and  by-laws ;  and  the  privil^es  granted  to  any  one  becoming  a  mem- 
ber were  not  assignable,  descendible,  or  transferable,  except  as  proyided  in 
said  constitution  and  by-laws. 

Article  IX.  of  said  constitution  provided  as  follows :  — 

"  Any  member  who  fails  or  has  failed  to  comply  with  his  contracts,  or 
becomes  insolvent,  shall  be  suspended  until  he  has  settled  with  his  credit 
toiB.  That  on  his  application  for  re-admission,  a  committee  of  three 
members  shall  be  appointed  by  the  president  to  investigate  his  conduct 
and  the  cause  of  Ids  failure.  The  applicant  shall  then  be  admitted  to  his 
seat  in  the  board,  upon  the  assent  of  two  thirds  of  the  members  there 
present"     Article  XIV.  provided  as  follows,  to  wit : 

^^In  case  of  retirement  of  any  member  in  good  standing  from  this 
Board,  he  shaU  have  the  risht  to  sell  his  seat  to  the  best  advantage  and  to 
nominate  his  assimiee  to  nil  the  vacancy.  Provided,  that  said  nominee 
Bball  thereby  acquire  no  right  or  privilege,  until  proposed  and  elected  in 
the  manner  and  form  prescribed  by  the  constitution  of  this  board,  it  being 
distinctly  understood  that  this  boaurd  reserves  to  itself  the  ri^ht  to  reject 
any,  or  all  nominees  at  its  pleasure.  Any  member  assigning  his  seat,  shall 
be  entitled  to  the  initiation  fee  at  the  time,  in  case  his  nominee  shall  be 
elected  by  the  board.  In  case  of  the  death  of  a  member,  this  board  pledges 
itself  to  dispose  of  the  vacant  seat  to  the  best  advantage,  for  the  benefit  of 
tile  widow  and  children  of  the  deceased;  and  in  case  there  be  neither 
^ow  nor  children,  then  for  the  benefit  of  such  parties  as  the  deceased 
may  indicate  in  his  last  will  and  testament  In  case  of  the  suspension  of 
any  member  by  failure  to  fulfil  his  contracts,  or  by  insolvency,  the  board 
win  exercise  a  generous  discretion,  guided  by  the  circumstances  of  each 
case,  in  disposing  of  the  seat  for  the  benefit  of  the  party  suspended. 
Provided,  that  a  party  who  accepts  the  proceeds  of  the  sale  of  his  seat 
under  this  restriction  shall  not  be  re-admitted  except  in  the  manner  and 
form  prescribed  by  the  constitution  and  by-laws,  for  the  admission  of  new 
members.  All  members  of  this  board  who  may  have  been  suspended  for 
ox  months  and  upwards,  and  who  have  not  made  a  satisfactory  settlement 
of  their  contracts  during  that  time,  shall  be  deprived  of  all  privileges  of 
membership  of  this  bosrd ;  and  their  seats  become  the  property  of  their 
creditors  in  the  board." 

Article  XV.  provided  as  follows :  — 

^'  In  sales  of  seats  for  account  of  delinquent  members,  the  proceeds  shall 
be  applied  to  the  benefit  of  the  members  of  the  board,  exdnsive  of  outside 
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creditors^  unlem  there  shall  be  a  balance  after  payment  of  Ae  claiins  of 
members  in  f  alL" 

Thomas  W.  Fenn  became  a  member  of  said  board,  October  21, 1871, 
snbject  to  said  articles,  and  tiiereby  his  pririlege  of  doing  bnsiness  there- 
in and  his  seat  became  secority  to  said  board,  and  the  members  thereof, 
for  his  obli^tions  and  indebtedness  incnrred  in  said  board  to  the  members 
thereof.  On  the  24th  of  August,  1872,  he  became  delinquent  in  said 
board  by  failure  to  fulfil  his  contracts  therein  made  with  diyers  members 
thereof.  On  the  same  day,  and  for  the  purpose  of  securing  to  bis  said 
creditors  in  said  board  all  benefit  and  adrantage,  which  the  security  of  said 
seat  afforded  them  under  said  constitution  and  by-laws,  and  his  agree- 
ment theretofore  made  on  October  21, 1871,  he,  on  said  day,  executed  and 
delivered  to  the  defendants  a  certain  instrument  in  writing,  in  the  words 
and  figures  following :  — 

*'  Sak  Fbancisoo,  Augwt  24,  1872. 

*^  I  hereby  assign  my  seat  in  the  San  Francisco  Stock  and  Exchange 
Board,  to  Messrs.  Woods  b  Freeborn,  and  hereby  authorize  them  to  sell 
the  same  to  the  best  advantage,  and  apply  the  proceeds  of  sale  to  die  pay- 
ment of  all  debts  due  from  me  to  die  members  of  said  Board. 

"T.  W.  Fbnk.*' 
Witness,  J.  W.  Fbeebobn. 

Thereafter,  one  W«  B.  Thomburgh  applied  for  admission  to  said  San 
Francisco  Stock  and  Exchange  Board,  and  was  duly  elected  thereto  as  a 
member,  and  the  defendants  then  and  there,  to  wit,  on  the  sixteenth  of 
September,  1873,  by  permission  of  said  San  FiancisoO  Stock  and  Exchange 
Board,  transferred  the  said  membeiship  or  seat  to  said  Thomburgh,  and 
received  from  him  therefor  tbe  sum  of  ten  thousand  dollars,  gold  coin  of 
the  United  States. 

At  the  time  of  the  execution  of  said  instrument,  the  admission  of 
said  Thomburgh  and  receipt  of  said  money,  said  Fenn  was  insolvent,  and 
said  defendants  then  had  reasonable  cause  to  believe  him  to  be  insolvent, 
and  at  said  times  the  said  defendants  were  members  of  said  Stock  Board, 
and  said  Fenn,  as  a  memb^  of  said  board,  was  indebted  to  said  defend- 
ants, as  sudi  members,  upon  transactions  had  in  said  board,  within  the 
intent  and  meaning  of  said  provisions  of  the  constitution  and  by-laws 
hereinbefore  set  out,  for  whicn  the  s^t  and  privileges  of  said  Fenn  as  sack 
member  were  security,  m  the  sum  of  more  than  $2,978.80,  and  said  Fenn 
was  at  said  time  in  like  manner^  indebted  to  divers  other  members  of  said 
Board,  arising  upon  like  transactions,  and  for  which  his  said  seat  and  privi- 
leges were  in  like  manner  security,  in  amounts  exoeeding  the  sum  of 
ten  thoi»and  dollars  in  gold  coin. 

Upon  the  receipt  of  said  sum  of  ten  thousand  dollars,  as  aforesaid,  and 
prior  to  the  commenoeraent  of  the  proceedings  in  bankruptcy,  set  forth  in 
the  complaint  herein,  the  defendimts  applied  to  the  payment,  and  paid 
over  to  the  several  creditors  of  said  Fenn  m,  and  as  members  of,  said  Stock 
Board,  upon  the  said  several  amounts  of  indebtedness,  the  whole  of  said  sum 
of  ten  tisKiusand  dc^lars  so  received,  dividing  the  same  pro-ratably  between 
said  seveind  erediters,  the  sum  i^eoeived  and  retained  by  said  defendants, 
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and  applied  to  the  satisfaction  of  a  portion  of  the  said  indebtedness  to 
themselves,  being  upon  said  pro-rata  division  the  sum  of  92,973.30,  and 
no  more,  the  remainder  of  said  sum  of  $10,000  having  been  paid  on  the 
siiid  claims  of  said  other  creditors  in  said  Stock  and  Exchange  Board. 

At  the  time  of  the  commencement  of  said  proceedings  in  bankruptcy, 
the  said  funds  had  all  been  paid  over  and  applied  as  aforesaid.  There 
were  not  at  that  time  any  funds  of  said  Fenn  in  the  hands  of  said  defend- 
ants, nor  had  there  been  any  funds  of  his  in  their  hands  at  any  time  other 
than  as  aforesaid. 

The  San  Franqisco  Stock  and  Exchange  Board  is  a  voluntary  associa- 
tion. The  members  had  a  right  to  associate  themselves  upon  such  terms  as 
they  thought  fit  to  prescribe,  so  long  as  there  was  nothing  immoral,  or  con- 
trary to  public  policy,  or  in  contravention  of  the  law  of  the  land,  in  the  terms 
and  conditions  adopted.  No  man  was  under  any  obligation  to  become  a 
member,  unless  he  saw  fit  to  do  so,  and  when  he  did,  and  subscribed  the  con- 
stitution and  by-laws,  thereby  accepting  and  assenting  to  the  conditions 
prescribed,  he  acquired  just  such  rights  with  such  limitations,  and  no  others, 
as  the  articles  of  association  provided  for.  I  find  nothing  in  the  articles, 
oonstitation  and  by-laws  of  this  association  in  contravention  of  the  law 
of  the  land.  The  rights  acquired  by  a  vsjcty  entering  the  association  with 
the  assent  of  the  omer  members,  are  clearly  prescribed  in  these  articles. 
Under  their  provisions  there  is  in  a  member  no  absolute  unlimited  ri^ht 
of  disposition  of  his  seat  or  the  privileges  of  membership.  Each  memoer 
holds  his  seat  and  exercises  the  privileges  conferred  subject  to  certain  pre- 
scribed rights  of  the  association,  and  of  the  other  members  in  his  seat,  in 
case  he  faus  to  perform  his  duty  towards  the  association,  or  to  his  fellow-, 
members.  And  the  rights  accorded  to  the  association  or  his  fellow-members 
by  the  terms  npoa  which  a  member  is  admitted,  cannot  be  abrogated  or  lim- 
ited by  any  subsequent  act  of  his.  A  member  cannot  dispose  of  his  right 
of  membership  to  another,  unless  the  association  shall  accept  that  other  in 
his  Btead,  in  the  mode  and  upon  the  terms  prescribed.  If  ne  fails  to  meet 
his  liabilities  to  his  fellow-members,  incurred  in  the  course  of  the  proper 
business  transactions  of  the  board,  he  is  suspended,. and  if  his  obligations 
are  not  met,  and  he  is  not  restored  within  the  time  prescribed,  his  rights 
and  privileges  as  a  member  become  the  property  of  the  association,  and 
are  cUsposed  of  for  the  benefit  of  his  creditors  in  the  board  to  the  exclu- 
sion of  all  others.  He  cannot,  himself,  by  any  act  or  disposition  of  his 
own,  prevent  this  result.  His  general  creditors  can  obtain  tnrough  him  no 
greater  rights  of  property  than  he  himself  possesses.  His  privileges  as  a 
member  of  the  Stock  Board  could  not  be  seized  and  sold  on  execution,  and 
transferred  to  another  in  violation  of  the  rights  secured  by  the  contract 
of  association,  nor  could  a  court  of  bankruptcy  override  the  rights  of  the 
association  or  its  members,  secured  to  them  oy  the  terms  of  the  contract 
under  which  he  acquires  any  rights  at  all  as  a  meinber  by  disposing  of  a 
greater  interest  than  he  himself  possesses.  The  only  property  of  a  pecu- 
niary nature  in  Fenn  after  lis  default  in  the  board,  would  be  the  residue 
left  after  disposing  of  his  seat  by  the  board,  in  accordance  with  its  pre- 
scribed usages,  or  with  the  assent  of  the  board,  and  payment  of  his  in- 
debtedness to  the  members  of  the  board,  incurred  in  the  transaction  of  its 
business.    This  is  all,  that,  under  any  circumstances,  would  be  available 
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to  the  general  creditor,  or  with  which  the  court  of  bankruptcy  has  any 
concern.  The  rest  is  the  property  of  the  board  and  its  members,  not 
Fenn's.  In  this  case  there  was  a  delinquency  of  Fenn  in  his  transactions 
in  the  board.  He  was  indebted  in  large  sums  to  the  members  upon  trans- 
actions occurring  in  the  board,  for  which  his  seat  and  privileges,  as  a  mem- 
ber, were  first  liable  under  the  rules  of  the  association.  It  is  true  that  he 
did  not  insist  upon  waiting  six  months  under  the  rules,  as  he  might  have 
done,  before  his  seat  became  absolutely  forfeited.  He  merely  waived  this 
right,  and  allowed  his  seat  to  be  disposed  of  at  once,  and  applied  to  the 
purposes  provided  for  in  the  articles  of  association.  His  assignment  to 
defendants  only  enabled  them  to  close  up  without  delay  his  connection  with 
the  board,  and  distribute  the  avails  to  the  proper  parties  instead  of  wait- 
ing six  months.  There  is  no  claim  set  up  tnat  the  privil^es  of  Fenn  did 
not  sell  for  all  they  were  worth  ;  and  the  money  realized  did  not  satisfy 
the  just  claims  of  the  other  members.  Nor  is  there  any  claim  that  this 
proceeding  was.  in  fact  more  disadvantageous  to  creditors,  than  if  the  pro- 
ceedings had  taken  a  different  course.  There  was  nothing  left  which, 
under  any  circumstances,  could  be  available  to  the  general  creditors.  Fenn 
transferred  nothing  to  defendants  that  a  court  of  bankruptcy  could  take 
hold  of. 

There  was  no  residuum.  His  estate  being  subordinate  to  the  daims  of 
his  associates,  under  the  articles  of  association,  and  consisting  only  of  such 
residuum,  there  was  nothing  of  it  of  value.  Defendants  only  reoeiyed  and 
distributed  to  the  proper  parties  that  part  of  the  proceeds  of  Fenn's  seat, 
which  belonged  to  the  other  members,  as  they  hiad  a  right  to  do  under 
the  articles  of  association. 

The  error  of  the  plaintiff  consists  in  r^2;arding  the  seat  of  Fenn  and  its 
proceeds  as  wholly  his  property,  subject  to  his  absolute  disposition,  where- 
as  he  only  had  a  qualified  and  limited  property  in  it  —  an  interest  subor- 
dinate to  that  of  his  associates.  His  estate  is  what  is  left  after  other  par- 
amount claims  are  satisfied  out  of  it,  and  there  appears  to  be  nothing  i^. 
The  prior  rights  of  his  co-members  accrued  by  virtue  of  the  very  act  by 
which  Fenn  acquired  any  rights  at  all,  as  a  member  of  the  board,  and 
they  cannot  be  divested.  The  articles  of  association  do  not  authorize 
Fenn,  or  anybody  else,  to  dispose  of  FenrCB  property  contrary  to  the  pro- 
visions of  the  Bankrupt  Act,  as  claimed  by  the  plaintiff.  They  only  de- 
termine what  the  extent  of  his  rights  of  property  under  the  articles  of 
association  are,  and  authorize  the  board  to  administer  its  own  affairs,  and 
protect  the  rights  of  its  own  members  in  matters  pertaining  to  the  trans- 
actions of  the  board,  in  its  own  way. 

There  must  be  judgment  for  the  defendants  wildi  oosts. 
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CJLKGUIT  COUBT  OF  THB  UNITBD  ST ATES.  —  BASTEBN  DIS- 
TRICT OF  NOBTH  CABOLINA. 

[June,  1874.] 

jurisdiction  oe  unitbd   states  courts   in  respect   of   state 

PROPERTY. — STATE  PROPERTY  IN  HANDS  OF  TRUSTEE. 

SWASBT  V.  NORTH  OAROLmA  RAILROAD  CO.  et  aL 

7%e  etmris  of  the  United  States  may  take  Juriidietian  of  eausee  affecting  the  projh 
ertjf  of  a  State  in  the  hande  of  its  agents  without  making  the  State  a  party  when 
the  property  or  agent  is  within  the  jturisdictioiu 

The  company  in  this  ease  holds  the  share  of  its  property  represented  by  the  stock  sub- 
scribed by  the  StatSj  in  trusty  as  well  for  the  bondholders  as  for  the  State.  The 
charter  made  the  company  the  depository  of  the  pledge  to  held  it  for  both  parties. 
Consequently  a  suit  which  seeks  to  charge  the  stock  as  security,  and  brings  the 
corporation  in  to  represent  ity  may  be  maintainedy  in  the  absence  of  the  State  as  a 
party. 

R  appearing  to  the  court  that  the  stock  had  been  deposited  with  the  company  to  m- 
cure  the  payment  of  interest  in  which  default  had  been  made^  a  sale  of  the  stock 
was  directed  to  be  made  unless  the  State  should  provide  by  taxation  for  the  amount 
due  within  a  reasonable  time. 

The  opinion  states  the  facts. 

The  opinion  of  the  court  was  deUvered  by 

Watte,  G.  J.  The  North  Carolina  Railroad  Company  was  incorpo* 
rated  by  tin  act  of  the  General  Assembly,  passed  January  27, 1849,  to  con- 
stmct  a  railroad  to  commence  at  the  Wilmington  &  Raleigh  Railroad,  and 
proceed  to  Charlotte.  To  aid  in  building  the  road,  the  Board  of  Improve- 
ment was,  by  the  act  of  incorporation,  authorized  to  subscribe,  on  behalf 
of  the  State,  $2,000,000  to  the  capital  stock  of  the  company. 

Sections  88  and  41  of  the  act  are  as  follows :  — 

^^  Sec.  88.  That  in  case  it  shall  become  necessary  to  borrow  the  money, 
by  this  act  authorized,  the  public  treasurer  shaH  issue  the  necessary  cer* 
tmcates,  signed  by  himself  and  countersigned  by  the  comptroller,  in  sums 
not  less  than  one  thousand  dollars  each,  and  pledging  the  State  for  the 
payment  of  the  sum  therein  mentioned,  with  mtei^t  thereon  at  the  rate 
of  interest,  not  exceeding  six  per  cent,  per  annum,  payable  semi-annually 
at  such  times  and  places  as  the  treasurer  may  appomt ;  the  principal  of 
which  certificates  shall  be  redeemable  at  the  end  of  80  years  from  the  time 
the  same  are  issued,  but  no  greater  amount  of  such  certificates  shall  be 
issued  at  any  one  time  than  may  be  sufficient  to  meet  the  instalment 
required  to  be  paid  at  that  time." 

*^  Sec.  41.  That  as  securi^  for  the  redemption  of  said  certificates  of 
debt,  the  public  faith  of  the  State  of  North  Carolina  is  hereby  pledged  to 
the  holders  thereof,  and  in  addition  thereto,  all  the  stock  held  oy  the  State 
m  the  N.  C.  R.  R.  Co.  hereby  created,  shall  be  and  the  same  is  hereby 
I>ledged  for  that  purpose,  and  any  diyidends  of  profits  which  may  from 
time  to  time  be  aecbred  on  the  stock  so  held  by  the  State  as  aforesaid, 
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shall  be  applied  to  the  payment  of  interest  accruing  on  said  certificates ; 
but  until  such  diTidend  of  profit  may  be  declared,  it  shall  be  the  doty  of 
the  treasurer,  and  he  is  hereby  aathorised  and  directed  to  pay  all  such 
interest,  as  the  same  may  accrue  out  of  any  moneys  in  the  treasury  not 
otherwise  appropriated." 

The  authorized  subscription  was  made  and  certificates  of  debt  issued  to 
the  amount  of  91,858,0009  on  which  the  money  was  borrowed  to  meet  the 
payments.  By  these  certificates  it  was  ^^  certified  that  the  State  of  North 
Carolina  justly  owes  ,  or  bearer,  $1,000,  redeemable  in  good  and 

lawful  money  of  the  United  States,  at,  &c.,  on  the  Ist  day  of  July,  1884, 
with  interest  thereon  at  the  rate  of  6  per  cent,  per  annum,  payable  half 
yearly  at,  &c.,  on,  &c.,  until  the  principal  be  paid,  on  surrenaering  ihb 
proper  coupon  hereto  annexed."  On  the  14th  of  February,  1855,  the 
General  Assembly  passed  another  act,  entitled  ^^  an  act  for  the  completion 
of  the  North  Carolina  Railroad,"  by  the  terms  of  which  the  pubUc  treas- 
urer was  authorized  and  instructed  to  subscribe  $1,000,000  more  to  the 
capital  stock  of  the  company,  and  to  make  payment  thereof  by  issuing 
and  making  sale  of  the  bonds  of  the  State,  under  the  same  provisions, 
regulations,  and  restrictions  prescribed  for  the  sale  of  the  bonds  thereto- 
fore  issued  and  sold  to  pay  the  State's  original  subscription,  and  the  same 
pledges  and  securities  were  thereby  given  for  the  faithful  payment  and 
redemption  of  the  certifix^ates  of  debt  then  authorized,  as  were  given  for 
those  issued  under  the  direction  of  the  first  act. 

This  stock  was  by  the  terms  of  the  act  to  be  a  preferred  stock.  The 
subscription  was  made  and  certificates  of  debt,  in  the  same  general  form 
Bs  the  first,  issued  to  provide  the  means  of  payment 

The  plaintiff  is  the  owner  of  five  certificates  of  the  first  issue  and  Wo 
of  the  second.  The  interest  on  the  first  issue,  payable  January  Ist,  1869, 
and  after,  and  on  the  second,  payable  April  1st,  of  the  same  year  and 
after,  was  unpaid,  when  this  suit  was  commenced. 

This  action  is  prosecuted  for  the  benefit  of  all  bondholders^  who  may 
come  in  and  make  themselves  parties.  About  $1,800,000  of  the  indebted* 
ness  is  now  represented.  No  certificate  for  the  stock,  upon  either  of  the 
subscriptions,  had  been  issued  by  the  company  at  the  time  of  the  com- 
mencement of  this  action,-  Since  that  time,  upon  the  order  of  the  court, 
the  proper  certificates  have  been  isaued  and  placed  in  the  hands  of  a  re- 
ceiver appointed  in  this  cause,  who  has  collected  the  dividends  thereon  as 
.they  have  from  time  to  time  been  declared  and  paid.  These  dividends  as 
far  as  received,  have  been  applied,  to  the  payment  of  interest,  but  there  is 
still  a  large  amount  in  arrear,  and  the  plaintiff  now  asks  that  a  sufficient 
amount  of  the  stock  may  be  sold  to  pay  what  is  past  due. 

It  is  first  insisted  by  the  defendimts,  that  the  State  of  North  Carolina 
is  in  fact  a  party  defendant,  and  consequently  that  this  court  cannot  en- 
tertain  jurisdiction  of  the  cause. 

The  State,  although  directly  interested  in  the  subject  matter  of  the 
litigation,  is  not  a  part^  to  the  record.  The  eleventh  amendm^it  to  the 
Constitution  of  the  Umted  States  provides,  that  no  suit  can  be  prosecuted 
in  this  court  against  a  state,  by  the  citizens  of  another  state,  or  by  citizens 
or  subjects  of  a  forei^  state.  It  has  long  been  held,  however,  that  this 
amendment  applies  only  to  suits  in  which  a  state  is  a  party  to  the  reooid, 
and  not  to  those  in  which  it  has  an  interest  merely. 
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It  is  next  urged  that,  if  the  State  is  not  actually  a  party  to  the  suit,  it 
is  a  necessary  party,  in  whose  absence  the  cause  cannot  proceed,  and  that 
as  the  State  cannot  be  brought  into  court,  no  relief  should  be  granted 
upon  the  case  made. 

If  the  State  could  be  brought  into  court,  it  undoubtedly  should  be  made 
a  party  before  a  decree  is  rendered,  but  since  the  case  of  Osbom  y.  Bank 
of  the  United  State$^  reported  in  9th  Wheaton,  789,  it  has  been  the  uni- 
form practice  of  the  courts  of  the  United  States  to  take  jurisdiction  of 
causes  afiFecting  the  property  of  a  state  in  the  hands  of  its  agents,  without 
making  the  State  a  party,  when  the  property  or  the  agent  is  within  the 
jurisdiction.  In  such  cases  the  courts  act  through  the  instrumentality  of 
iiie  property  or  the  agent. 

The  main  question,  therefore,  presented  for  our  determination  is  whether 
the  court  has  jurisdiction  of  the  property  which  it  is  sought  to  charge,  or 
of  the  agent  of  the  State  having  it  in  possession. 

The  property  consists  of  shares  in  the  capital  stock  of  a  corporation. 
At  its  inception  it  became  charged  as  security  for  the  payment  of  a  debt 
of  the  State  contracted  on  its  account.  This  was  part  of  the  law  of  its 
creation.    It  has  always  been  pledged. 

The  property  of  a  corporation  represents  its  stock.  This  property  the 
corporation  holds  for  its  stockholders.  A  stockholder's  share  of  the  stock 
is  equal  to  his  share  of  the  corporate  property.  The  railroad  company, 
therefore,  in  this  case  holds  the  share  of  its  property  represented  by  the 
stock  subscribed  by  the  State,  in  trust,  as  well  for  the  bondholders  as  for 
the  State.  The  dbarter  made  the  company  the  depository  of  the  pledge 
to  hold  it  for  both  parties  according  to  their  respective  interests.  Conse- 
quently a  suit  which  seeks  to  charge  the  stock  as  security,  and  brings  the 
corporation  in  to  represent  it,  may  be  maintained  in  the  absence  of  the 
State  as  a  party.  This  was  evidently  the  understanding  of  the  parties 
when  the  pledge  was  made.  It  was  then  the  case,  as  now,  that  a  state 
could  not  be  sued,  but  that  its  agents  could,  and  that  property  in  the 
hands  of  its  agents  could  be  controlled  and  disposed  of  by  the  courts  in 
proper  cases,  notwithstanding  the  ownership  by  the  State.  The  faith  of 
the  State  is  here  pledged.  This  pledge  the  courts  could  not  enforce. 
The  stock  to  be  obtained  with  the  money  borrowed  could  not  be  reached 
under  such  a  pledge  of  faith  alone,  because  a  suit  could  not  be  prosecuted 
for  that  purpose. 

Understanding  this,  a  lien  was  given  upon  the  stock  as  security,  "  in 
addition "  to  the  pledge  of  faith.  But  it  was  no  addition,  if  the  bond 
holder  had  no  power  to  make  his  security  available.  A  lien  which  cannot 
be  enforced  has  no  value  as  a  security.  These  parties  were  engaged  in  no 
such  vain  work.  It  was  clearly  their  understanding  that  the  State  not 
only  should,  but  that  it  in  fact  did,  grant  to  the  bondholders  the  power  to 
use  the  machinery  of  the  courts  to  subject  this  portion  of  their  security, 
if  default  should  be  made  in  the  payment  of  the  debt. 

In  sustaining  this  action,  then,  we  are  but  carrying  into  effect  the  man- 
ifest intention  of  the  parties  at  the  time  the  money  was  borrowed. 

The  next  objection  is  that  the  stock  was  pledged  as  security  for  the  pay- 
ment of  the  principal  of  the  debt  alone,  and  not  the  interest,  and  that  aa 
tiieprincipal  is  not  yet  due  there  can  be  no  decree  for  a  sale. 

VOL.L  24 
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The  stock  was  pledged  for  the  **  redemption  of  the  certificates  of  debt*' 
The  certificates  bocmd  the  State  ^^for  the  payment  of  the  som  theieb 
mentioned,  with  interest  thereon."  Thus  it  is  apparent  that  the  interest 
is  as  much  a  part  of  the  obligation  of  the  certificate  as  the  principal.  If 
more  is  necessary  to  sustain  this  view,  it  is  to  be  found  in  a  subsequent 
part  of  the  section,  where  it  is  provided  that,  *^  the  principal  of  the  certifi- 
cate shall  be  redeemable,"  &c.  If  it  had  been  supposed  l£at  the  certificate 
only  related  to  the  principal,  it  would  have  b^n  sufficient  to  provide  for 
the  time  of  the  redemption  of  the  certificate,  the  same  as  when  in  sec.  41, 
*^  the  security  for  the  redemption  of  the  certificates"  was  designated  and 
granted.  ^ 

If  then  the  certificate  bound  the  State  for  the  payment  of  both  prindpal 
and  interest,  it  would  seem  to  follow  most  unquestionably  that  whatever 
was  given  as  security  for  its  redemption  could  be  held  for  the  perf ormanoe 
of  all  its  obligations. 

But  it  is  argued  that  the  dividends  are  speciaUy  designated  as  security, 
and  the  only  security,  for  the  payment  of  the  interest.  The  language  of 
the  act  is  that  the  dividends  ^^  sliall  be  applied  to  the  payment  of  the  in- 
terest accruing  on  such  certificates."  This  was  additicmal  security.  With- 
out it  (as  the  State  could  not  be  sued)  there  was  no  power  to  compel  this 
application.  With  it,  there  was.  The  officer  in  whose  custody  me  divi- 
dends were  placed,  was,  so  long  as  the  fwids  remained  in  his  hands,  amen- 
able to  the  process  of  the  courts  to  compel  him  to  do  what  die  law 
required  of  him. 

It  iti  again  claimed  that,  as  it  was  made  the  duty  of  the  treasurer,  until 
lividends  were  delivered,  to  pay  the  interest  as  it  accrued  out  of  any 
moneys  in  the  treasury  not  otherwise  appropriated,  it  could  not  have  been 
intended  that  the  stock  should  be  held  for  anything  but  the  principaL 
This,  too,  was  additional  security.  Without  it  the  bondholder  bad  no 
power  to  enforce  the  payment  of  the  interest.  With  it,  after  default,  upon 
a  proper  showing,  the  treasurer  oonld  be  compelled  to  apply  the  unap- 
propriated mon^s  in  his  hands  to  discharge  that  obligation. 

Neither  can  an  argument  in  favor  of  the  claim  of  the  defendant  be 
drawn  from  the  fact  ^lat  the  stock  is  pledged  for  the  redemption  of  the 
certificate.  It  is  true  the  principal  of  the  certificate  was  made  redeemable 
at  the  end  of  thirty  vears,  and  that  the  interest  thereon  was  payable  semi- 
annually.  The  certificate  could  not  be  redeemed  until  both  principal  and 
interest  were  paid. 

Redemption  and  redeemable  are  therefore,  in  this  connection,  only  other 
names  for  payment  and  payable,  and  the  General  Assembly  appears  to 
have  used  the  words  as  though  they  conveyed  the  same  meanmg. 

If  the  stock  was  not  given  in  security  for  the  interest,  then  the  &ith  of 
the  State  was  not  pledged  for  its  payment,  for  that,  like  the  stock,  was 
only  pledged  for  the  redemption  of  the  certificate.  So,  too,  if  no  payment 
of  interest  should  be  made  during  the  whole  thirty  years,  no  part  of  the 
stock  could  be  applied  to  its  payment  then,  even  though  its  value  should 
be  sufficient  to  discharge  both  principal  and  interest.  If  the  stock  is  held 
at  all  for  the  payment  of  the  interest  it  is  held  all  the  time  and  may  be 
subjected  at  any  time  after  a  semi-annual  instalment  Mis  due. 

For  these  reasons  we  are  dearly  of  the  opinion  that  tiie  plaintiff  and 
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those  he  represents  are  entitled  to  have  their  proportion  of  the  stock,  or  so 
mach  as  may  be  necessary,  sold  to  pay  the  past  due  interest  upon  their 
bonds.  They  can  act,  however,  only  for  themselves.  So  much  of  the 
stock  as  equitably  belongs  to  them  as  security,  they  can  control  in  this 
action,  but  no  more.  The  security  is  divisible  and  should  be  apportioned 
to  the  various  bondholders  according  to  the  amount  of  their  respective 
claims.  Each  bondholder  should  have  an  amount  of  stock,  which  bears 
the  same  proportion  to  the  whole  stock  that  his  bonds  do  to  the  whole 
bonds  outstanding.  We  are  not  willing,  however,  to  order  that  a  sale  be 
made  until  ample  time  has  been  given  the  State  to  provide,  by  levy  and 
collection  of  tues,  the  necessary  funds  for  the  payment  of  the  interest 
now  past  due,  and  such  as  may  fall  due  before  the  money  can  be  realized 
and  be  applied.  An  account  may  be  taken  of  the  amount  due  for  unpaid 
interest  upon  the  bonds  presented  in  this  cause,  and  of  such  as  will  mature 
on  or  before  the  first  day  of  April,  1875,  and  a  decree  entered  that  if  fuU 
payment  thereof  is  not  made  by  that  day,  so  much  of  the  stock  appor- 
tioned as  security  to  the  plaintiff  and  those  he  represents  as  may  be  neces- 
sary to  pay  the  same,  be  sold.  If  on  or  before  the  day  of  sale  it  shall  be 
made  to  appear  to  the  court  that  the  State  has  in  good  fail^  levied  a  tax 
to  pay  the  arrears  of  interest  on  the  debt,  and  provided  for  its  collection, 
the  sale  will  be  further  suspended  until  a  sufficient  time  shall  have  elapsed 
for  the  collection  to  be  made. 


GIBCUIT  OOUBT  OF  THB  UNTTBD  8TATBS.  —  WBSTSBN  DIS- 

TBICT  OF  MICHIQAN. 

[Maboh,  1874.] 

BBlfOVAIi   OF    OAXTBBS. — POW1&B   OF  TTKITBD   STATES   OOUBT    TO   ACT 
DUBlNa  FENDBMCT  OF  QTTESTIOK  OF  JUBISDIOTIOK.  —  WASTE. 

WARREN  V.  IVES. 

A  VniUd  States  eonurt  may  extreise  (tutharity  aver  properiif  inffolved  in  a  suit  which 
hat  been  removed  to  ity  far  enough  to  protect  the  rights  of  the  parties^  even  if  its 
jwisdiction  in  respect  of  such  snit  he  uncertain  and  the  question  thereof  pending. 
Thus  it  may^  in  an  emergencyj  under  such  drcumstancesy  issue  its  injunction  to 
prevent  wcute. 

The  facts  appear  in  the  opinion. 

WrrHBY,  J.  In  1872  Stewart  Ives  commenced  suit  by  bill  in  equity 
in  the  state  court  of  Mecosta  County,  against  George  fi.  Warren  and 
others,  claiming  to  be  the  owner  of  a  tract  of  some  four  thousand  acres 
of  land,  by  tiue  derived  from  Chauncy  P.  Ives,  and  alleging  that  said 
Chauncy  r.  Ives,  prior  to  the  conveyance  to  Stewart  Ives,  had,  by  deed, 
absolute  on  its  face,  of  date  July  15,  1859,  conveyed  the  same  land  to 
Greorge  B.  Warren  and  Frederick  B.  Leonard,  to  secure  indebtedness  from 
the  grantor  to  the  grantees*    The  biU  claims  such  prior  conveyance  to  be 
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but  a  mortgage,  prays  for  an  acoounting,  offers  to  pay  any  balance  foond 
due  to  Warrea  and  Leonard,  and  asks  that  the  deed  to  them  be  decreed 
to  be  cancelled. 

Warren  and  the  other  defendants,  being  citizens  of  New  York,  peti- 
tioned to  have  the  cause  removed  to  this  court,  which  was  opposed,  but 
the  state  court  held  the  petition  to  be  sufficient,  and  ordered  tlie  removal. 
In  May,  1873,  the  papers  were  presented  and  allowed  to  be  filed  in  this 
court.  This  was  followed  by  a  motion  of  Ives  to  remand  for  non-compliance 
with  the  act  of  Congress  providing  for  the  removal  of  causes  from  the  state 
to  the  national  courts.  After  hearing  that  motion,  my  impression  was  that 
the  cause  ought  to  be  remanded,  but  the  question  raised  was  new  and  the 
case  an  important  one.  I  therefore  reserved  the  motion  for  hearing  be- 
fore the  circuit  judge,  and  ordered  it  placed  on  the  reserved  Ust.  Owing 
to  Judge  Emmons'  continued  absence,  the  motion  has  not  been  beard. 

On  me  25th  February  last,  the  cause  and  parties  being  thus  situated, 
Mr.  Warren,  by  leave,  filed  his  cross-bill  in  this  court  against  Stewart 
Ives  and  others,  in  which  he  sets  up  his  title  in  fee  to  the  land  in  ques- 
tion; claims  the  conveyance  of  July  15,  1859,  from  Chauncy  B.  Ives  to 
Warren  and  Leonard,  was  not  only  absolute  in  form,  but  made,  executed, 
and  delivered  as  such,  and  not  for  the  purpose  of  securing  indebtedness. 
Statements  are  made  in  the  bill  for  the  purpose  of  showing  the  absolute 
character  of  the  deed,  and  of  the  intention  of  the  parties  to  it.  The 
lands  are  shown  to  be  principally  valuable  for  their  standing  pine  timber, 
and  defendants,  or  some  of  them,  have,  during  the  winter  of  1873-4,  cat 
and  removed  a  large  quantity  of  the  timber,  and  were,  when  the  bill  was 
filed,  still  at  work  cutting  and  removing  the  timber.  Complainant  prays 
that  his  title  be  confirmed,  and  that  defendants  be  restrained  from  com- 
mitting  waste,  and  from  sawing,  seUing,  or  using  the  eaw-logs  already  re- 
moved,  etc.  A  provisional  injunction  was  issued,  and  an  order  granted  on 
defendants  to  show  cause.  They  have  answered,  and  filed  affidavits 
against  the  injunction.  The  showing  is  conclusive  on  the  question  of 
waste,  and  if  the  court  has  power  to  protect  the  lands  from  depredation, 
pending  a  settlement  of  the  question  of  title,  it  should  be  exercised. 

Jurisdictional  questions  are  urged  by  defendants'  counsel,  and  these  I 
proceed  first  to  dispose  of.  It  is  claimed  that  the  bill  filed  by  Warren  is 
a  cross-bill,  and  as  such  cannot  be  sustained,  for  the  reason  that  there  has 
been  no  removal  of  the  cause  of  Ives  against  Warren  and  others  from  the 
state  court.  Again,  that,  as  an  original  suit,  this  court  has  no  jurisdic- 
tion of  complainant's  bill,  inasmuch  as  it  dbvers  the  same  subject  matter 
and  is  between  the  same  parties  in  interest  as  the  suit  brought  by  Ives  in 
the  state  court. 

When  the  bill  of  complaint  of  Warren  was  presented  to  me  for  leave 
to  file,  and  for  an  order  for  a  provisional  injunction  against  waste,  I  un- 
derstood it  to  be  framed  with  a  double  aspect,  asking  that  the  bill  stand 
as  a  cross-bill  if  the  motion  to  remand  was  denied,  or  as  an  original  bill 
in  case  that  motion  should  prevail.  By  reference  to  page  26  of  the  printed 
bill,  it  will  be  seen  that  such  must  have  been  the  original  intention  of  the 
pleader,  but  its  language  very  singularly  asks  that  the  bill  may  stand  as 
a  cross-biU  in  either  event.  Thus  framed,  the  clause  wants  appropriate- 
ness and  proper  expression.     After  what  complainant's  counsel  has  said 
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at  the  argument,  that  the  bill  -was  designed  to  be  in  the  altematiye,  I  shall 
80  regard  the  case,  and  permit  kn  amendment  at  onoe  and  without  terms. 

Toaching  the  slktos  of  the  suit  brought  by  Mr.  Ives  in  the  state  court, 
and  sought  to  be  removed  to  this  by  Warren  and  others,  it  is  urged  that 
inasmuch  as  I  intimated  the  petition  to  be  defective,  on  the  argument  of 
the  motion  to  remand,  any  exercise  of  jurisdiction  now  by  the  court  over 
that  case  would  be  inconsistent  with  such  expressed  views,  and  primd 
facie  unauthorized.  This  objection  assumes  the  bill  filed  by  Warren  to  be 
a  cross-biQ  and  nothing  more,  whereas  it  was,  as  already  explained,  pre- 
sented and  allowed  to  be  filed  either  as  a  cross-bill  or  as  an  original  bill, 
depending  upon  the  disposition  which  should  ultimately  be  made  by 
Jndge  Emmons  of  the  motion  to  remand.  As  I  shall  show  when  the  sec- 
ond objection  is  discussed.  Jurisdiction  attaches  to  Mr.  Warren's  bill  as  an 
ongmal  bill  if  the  suit  by  Ives  is  dismissed  to  the  state  court.  But  I  en- 
tertain the  view  that,  as  a  cross-bill,  the  court  would  be  justified  in  assert- 
ing jurisdiction.  The  question  is  new,  for  I  find  no  authorities  to  goyem 
me ;  but,  primd  fcune^  the  suit  of  Mr.  Ives  has  beon  removed  from  the 
Mecosta  circuit  court,  and  is  pending  here.  That  court  ordered  the 
canse  removed,  and  it  was  so  far  consummated  that  the  papers  were  taken 
from  that  into  this  court,  and  here  filed  and  the  case  docketed.  The  state 
tribunal,  by  an  order  of  removal  granted  after  a  hearing,  judicially  de- 
clared itself  without  further  jurisdiction,  and  would  not  now  probably 
assert  further  jurisdiction.  The  case  is  one  clearly  vrithin  the  act  of  Con- 
gress providing  for  the  removal,  and  defendants  in  that  suit  have  at- 
tempted, and,  as  they  claim,  successfully,  to  comply  with  the  statute. 
This  court  has  so  far  entertained  the  cause  as  to  hear  a  motion  to  remand, 
after  allowii^  the  papers  to  be  filed,  and  without  deciding  the  motion,  has 
allowed  a  provisional  injunction  to  protect  rights  for  the  time  being.  The 
simple  fact  that  the  jurisdiction  of  this  court  is  challenged  does  not  raise 
a  primd  facie  case  against  it,  nor  do  I  quite  appreciate  why  a  previous 
intimation  against  retaining  the  cause,  but  which  intimation  is  not  a  de- 
cision, should  have  the  effect  claimed  of  preventing  the  court  from  giving 
such  incidental  protection  as  the  rights  of  the  parties  require,  while  the 
jurisdictional  question  is  pending  and  undetermined.  For  the  present  the 
oontroyersy  is  pending  here  primd  facte^  and  while  courts  are  careful  not 
to  exercise  a  doubtful  jurisdiction,  they  will  not,  while  parties  are  before 
them  under  a  claim  of  right,  refuse  to  protect  the  interests  of  the  parties 
in  an  emergency  like  the  present  one,  from  the  fact  that  jurisdiction  is 
questioned  or  even  doubtful. 

But,  as  I  have  already  said,  the  bill  by  complainant  Warren  is  not 
to  be  r^arded  merely  as  a  cross-bill  for  the  purposes  of  this  motion. 
Whether  it  will  stand  here  as  a  cross  or  as  an  original  bill  depends  upon 
the  future  disposition  of  the  motion  to  remand.  It  is  claimed,  however, 
that  bv  the  well  recognized  rule  of  comity,  this  court  will  not  entertain  a 
suit  where  it  appears  the  same  parties  in  interest  are  litigating  the  same 
subject  matter  in  a  state  court.  The  proposition  is  fully  conceded,  and  if 
we  are  to  regard  this  bill  as  an  original  and  not  as  a  cross-bill,  then  the 
rule  of  comity  insisted  upon  fails  to  defeat  jurisdiction,  for  the  reason  that 
it  appears  that  the  question  of  an  injunction  to  restrain  waste  is  not  in- 
volved in  the  suit  by  Ives  against  Warren  and  Leonard ;  and  although 
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the  title  to  the  land  is  in  oontroyeray  in  that  rait,  this  court  mav  propeily 
entertain  a  suit  between  the  aame  parties  having  for  its  object  the  preyen- 
tion  of  waste  pending  the  litigation  in  the  state  tribunal.  Citizenship  of 
the  parties  and  the  amount  in  oontroTersy,  as  well  as  the  subject  matter, 
injunction,  gives  to  complainant  the  right  to  invoke  the  jurisdiction  and 
power  of  this  court  to  protect  lus  rights  in  the  land ;  and  so  far  as  those 
rig^hts  are  not  involved  in  the  otiier  suit,  this  court  has  no  right  to  reEose 
what  the  act  of  Congress  imposes  as  a  duty. 

It  is  true  this  bill  is  framed  to  meet  an  emergency,  and,  therefore,  ib  not 
more  than  an  injunction-bill,  inasmuch  as  it  asks  no  other  relief  than  an 
injunction.  The  undetermined  question  on  the  motion  to  remand  the  Ives 
suit  induced  and  justified  framing  the  bill  in  this  present  aspect. 

Should  the  Ives  suit  be  remanded,  it  would  be  competent  for  complain- 
ant to  so  amend  the  prayer  of  his  bill  as  to  render  it  simply  an  injunction- 
bill,  and  under  the  circumstances  attending  the  case,  the  court  would  so 
administer  the  rules  of  practice  as  to  accomplish  the  end  and  purpose  of 

J'urisdiction  instead  of  defeating  them.      It  is  one  of  the  distinguishing 
eatures  of  equity  that  it  adapts  itself  to  the  circumstances  and  rijghts  of 
parties,  when  once  its  jurisdiction  attaches,  so  that  if  it  cannot  give  the 

Srecise  remedy  asked,  it  will  grant  such  as  the  very  right  of  the  matter 
emands  under  the  general  prayer  for  other  relief.     Upon  die  whole  I  am 
not  in  doubt  as  to  jurisdiction. 

Authorities  were  cited  and  discussion  had  touching  the  absolute  or  con- 
ditional character  of  the  deed  of  July  15th,  1859,  by  Chauncy  P.  Ives  to 
Warren  and  Leonard ;  it  is  enough  to  dispose  of  wat  question  for  the 
present,  that  the  showing  here  leaves  that  consequence  in  doubt.  ^^  Who 
owns  the  land  ?  "  is  the  principal  and  vital  question  at  issue,  and  when  the 
evidence  shall  be  before  the  court,  it  can  be  more  intelligently  determined. 
Thus  far  the  showing  on  both  sides  is  necessarily  incomplete,  and,  as  it  is 
ea;  parte^  is  unsatisfactory  for  the  purpose  of  passing  on  the  absolute  or 
conditional  character  of  such  deed.  This  belongs  to  the  final  hearing,  and 
should  await  that  stage  of  the  cause.  Meanwhile  neither  parij  ought  to 
be  suffered  to  remove  the  timber,  which  is  the  chief  value  of  the  land. 
So  far  I  feel  constrained  to  go  under  the  showing.  But  Mr.  Ives  having 
been  suffered  to  remove  timber  during  the  winter  of  1873-4,  and  having 
a  steam-mill  to  be  stocked  from  the  logs  got  in  part  from  the  lands  in 
question,  to  enjoin  him  from  sawing  and  disposing  of  this  lumber,  would 
work  great  if  not  irreparable  injury  to  him.  I  am  not  disposed  to  do  that 
which  will  break  up  his  business,  under  all  the  facts  and  circumstances  of 
the  case.  Mr.  Warren  is  not  without  remedy  at  law  for  the  value  at  the 
timber  cut,  or  by  replevin  for  the  logsj  if  he  is  owner.  If  the  deed  is  but 
a  mortgage,  then  the  land  and  remaining  timber,  worth  not  less  than  one 
hundred  and  twenty  thousand  dollars,  are  ample  security  for  his  debt. 

The  injunction  will  be  modified  to  prevent  cutting  the  timber,  and  con- 
tinued. 
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ASSraOOCENT  OF  DEBT  NOT  IN  ESSE.  —  EBQinSITES  OF  VALID  TBANfih 

FEB   OF   BT7GH  DEBT. 

JSEMTN  V.  MOFFITT. 

Jm  €un^Hmeni  of  a  dsU  to  anu  for  i^o^ret  noi  yet  earnedy  agmtut  cany  perton  by 
whom  the  aeeiynor  may  thereafter  be  employedj  although  followed  hy  a  eubeequeni 
notice  of  the  aengnment  to  mtch  an  employer,  ie  ineaffieiemt^  without  aeeeptancef 
to  make  a  valid  tranefer  of  the  debt  agmimt  the  ea^sloyer. 

Opinion  by  Meboxjb,  J«  The  first  assignmeut  of  error  is  to  the  an* 
swer  of  the  court  on  aa  abstract  propositioii  submitted  by  the  plaintiff  in 
error.  In  view  of  the  broad  and  general  terms  in  which  the  point  was 
presented,  we  see  no  error  in  the  answer.  In  some  cases  a  yahd  assign- 
ment may  be  made  of  moneys  thereafter  to  be  made,  or  of  grain  thereafter 
to  be  grown :  Orantham  v.  EawUyj  Hobart,  182 ;  or  of  me  future  earn- 
mgs  of  a  raikoad ;  BitUnbender  v.  S.  f  E.  R.  B.  Co.  4  Wright,  270.  If 
counsel  desire  an  answer  applicable  to  the  evidence  in  the  case  being  tried, 
th^  ahould  so  indicate  it  in  their  point  submitted. 

The  second  assignment  inyolyes  the  sufficiency  of  the  transfer  to  give  a 
right  of  action  to  Moffitt  against  Jermyn.  Leslie  assigned  to  Moffitt 
^^  five  dollars  a  month  of  my  earnings  in  uie  employment  of  the  Delaware 
and  Hudson  Canal  Company,  or  with  whomsoever  I  may  be  employed, 
until  the  amount  due  said  Moffitt  is  paid."  Jermyn's  name  is  not  men- 
tioned in  the  assignment.  It  does  not  appear  that,  at  the  date  thereof, 
Leslie  was  in  his  employ,  or  that  any  business  relations  then  existed 
between  them.  ^   '  / 

The  court  charged  substantially,  if  Moffitt  did,  within  a  few  months 
after  the  assignment  was  made,  hand  a  copy  of  it  to  Jermyn,  and  Leslie 
continued  in  his  employment  thereafter,  then  Jermyn  became  responsible 
to  Moffitt  at  the  rate  of  five  dollars  a  month  out  of  wages  so  earned  by 
Leslie,  until  the  amount  due  from  the  latter  to  Moffitt  was  paid.  The 
answer  wholly  excludes  from  the  jury  all  question  in  regard  to  any  aooept- 
ance  by  Jermyn,  and  any  express  or  implied  agreement  of  his,  to  pay. 
The  court  assumes  as  matter  of  law,  that  if  Moffitt  merely  handed  a  copy 
of  the  assignment  to  Jermyn,  and  Leslie  thereafter  contmued  in  his  em- 
ploy, it  gave  Moffitt  a  riffht  of  action  against  Jermyn.  It  is  true,  where 
an  order  is  drawn  for  we  whole  of  a  particular  fund,  it  amounts  to  an 
equitable  as8i^;nment  of  that  fund,  and  sit&r  notice  to  tlie  drawee,  it  binds 
the  fund  in  his  hands.  Where,  however,  the  assignment  is  of  a  part  only 
of  the  fund  the  law  seems  to  be  otherwise.  Thus,  it  was  said  by  Mr. 
Justice  Stoiy,  in  ^ving  the  opinion  of  the  court  in  MandeviUe  v.  Weleh^ 
5  Wheat.  277,  ^*  When  the  order  is  drawn  on  a  general  <Mr  a  particular 
fund  for  a  part  only,  it  does  not  amount  to  an  assignment  of  that  part,  or 
give  a  lien  as  against  the  drawee,  unless  he  consent  to  the  appropriadon. 
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by  an  acceptance  of  the  draft ;  or  an  obligation  to  accept  may  be  fairly 
implied  from  the  custom  of  trade  or  the  course  of  business  between  the 
parties,  as  a  part  of  their  contract/'  The  reasons  which  he  gives  are,  that 
a  creditor  should  not  be  permitted  to  spUt  up  a  single  cause  of  action  into 
many  actions,  without  tiie  assent  of  his  debtor,  thereby  subjecting  the 
latte?  to  embarrassment  and  responsibUities  not  com^mplied  iS  hi. 
original  contract.  It  was  held  in  O-ibson  t.  Oook^  20  Pick.  15,  that  the 
assignment  of  part  of  a  debt  will  not  bind  the  debtor,  either  in  equity  or 
at  law,  nor  deprive  him  of  the  right  to  pay  the  whole  to  the  assignor, 
after  notice  that  a  part  has  been  transferred  to  the  assignee.  All  the  de- 
cisions relating  to  this  question  of  assignment  are  not  in  entire  harmony. 
We  shall  not  now  attempt  to  reconcile  them.  We,  however,  are  clearly 
of  the  opinion  that  an  assignment  like  the  present  one,  which  professes  to 
transfer  a  debt  to  arise  fur  wages  not  yet  earned,  against  any  person  by 
whom  the  assignor  may  thereafter  be  employed,  almough  followed  by  a 
subsequent  notice  of  the  assignment  to  such  an  employer,  is  insuffident, 
without  acceptance,  to  make  a  valid  transfer  of  the  debt  against  the  em- 
ployer.    The  second  assignment  of  error  is  sustained. 

Judgment  reversed^  and  a  venire  faei<u  de  novo  awarded. 


CIRCUIT  COUBT  OP  THE  UNITED  STATES.  —  EASTERN  DIS- 
TRICT  OF   NORTH  CAROLINA. 

[June,  1874.] 

injunonok. — thka8ubeb  of  state.  —  misapplioatiok  of  appbo- 

pbiation  fob  spscifio  bubposb. 

SELF  V.  JENKINS. 

A  court  hctt  no  power  to  reetrmn  the  treaaurer  of  a  elate  from  paying  out  money  in 
pursuance  of  law  upon  the  ground  that  an  earlier  appropriation  for  a  epecifie 
purpose  has  been  misapplied.  The  treasurer  as  an  cogent  of  the  State  is  bowul 
only  to  pay  its  debts  whim  required  to  do  so  by  law. 

The  facts  are  set  forth  in  the  opinion. 

The  opinion  of  the  court  was  delivered  by 

Waitb,  C.  J.  Article  V.  Section  5  of  the  Constitution  of  North  Caro- 
lina is  in  these  words  :  — 

**  Until  the  bonds  of  the  State  shall  be  at  par,  the  General  Assembly 
shall  have  no  power  to  contract  any  new  debt  or  pecuniair  obligation  in 
behalf  of  the  State,  except  to  supply  a  casual  deficit,  or  for  suppressing 
invasion  or  insurrection,  unless  it  shall  in  the  same  bill  levy  a  special  tax 
to  pay  the  interest  annually.  And  the  General  Assembly  shall  have  no 
power  to  give  or  lend  the  credit  of  the  State  in  aid  of  any  person,  asso- 
ciation, or  corporation,  except  to  aid  in  the  completion  of  such  railroads  as 
may  be  unfinished  at  the  time  of  the  adoption  of  this  Constitution,  or  in 
which  the  State  has  a  direct  pecuniary  interest,  unless  the  subject  be  sub- 
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mitted  to  a  direct  Tote  of  the  people  of  the  State,  and  be  approved  by  a 
majority  of  those  who  shall  vote  thereon." 

Artide  V .  Section  8,  is  in  these  words : 

«« Every  act  of  the  Greneral  Assembly  levying  a  tax  shall  state  the 
special  object  to  which  it  is  to  be  applied,  and  it  shall  be  applied  to  no 
other  purpose." 

The  Wilmington,  Charlotte,  &  Rutherford  Railroad  Company  was  in- 
corporated in  1855,  to  construct  a  raiboad  from  Wilmington  to  Ruther- 
ford. This  railroad  was  unfinished  at  the  time  of  the  adoption  of  the 
CoDstitution. 

By  an  act  of  the  General  Assembly,  passed  on  the  29th  January,  1869, 
the  capital  stock  of  this  company  was  increased  to  seven  millions  of  dol- 
lars, and,  in  order  to  complete  the  road,  the  public  treasurer  was  directed 
to  subscribe  four  millions  of  dollars  to  the  stock.  The  payment  of  this 
sabflcription  was  to  be  made  in  the  bonds  of  the  State  having  thirty  years 
to  ran,  the  interest,  at  six  per  cent,  being  payable  semi-annually.  To 
provide  for  Ihe  payment  of  the  interest  and  the  principal  at  its  maturity, 
the  act  imposed  an  annual  tax  of  one  eighth  of  one  per  cent,  upon  all  the 
taxable  property  of  the  State,  to  be  levied,  collected  and  paid  into  the 
teasary  as  other  public  taxes. 

This  authorized  subscription  was  made,  and  bonds  to  the  amount  of 
13,000,000  delivered  to  the  president  of  the  company  in  part  payment. 

The  special  tax  provided  for  was  levied  in  1869,  and  $151,491.18  col- 
lected therefrom  and  paid  into  the  state  treasury.  Out  of  this,  $29,400 
was  paid  on  account  of  the  interest  accruing  upon  the  bonds,  but  on  the 
20th  of  Januaiy,  1870,  a  resolution  was  adopted  by  the  General  Assembly 
instructing  and  directing  the  treasurer  not  to  pay  any  more  until  author- 
ized by  the  General  Assembly,  and  he  thereupon  suspended  the  payment. 

On  the  8th  of  March,  1870,  the  General  Assembly  repealed  the  act 
making  appropriations  to  the  railroad  company,  and  directed  all  the  bonds 
tiien  in  the  hands  of  the  president  to  be  returned  to  the  treasurer. 

On  the  12th  of  the  same  month,  the  General  Assembly,  by  a  law  duly 
enacted,  directed  the  treasurer  to  use  $150,000  of  the  special  tax  funds,  in 
payment  of  the  ordinary  expenses  of  the  state  government,  and  to  repay 
advances  theretofore  made  by  the  board  of  education,  and  authorized  him 
to  replace  the  same  out  of  the  first  moneys  which  might  come  into  his 
hands  by  way  of  dividend  of  corporations  or  of  taxes  theretofore  or  there- 
after to  be  levied. 

By  another  act  passed  December  20, 1870,  he  was  directed  to  use  $200,- 
000  more  of  the  same  funds,  in  payment  of  the  ordinary  expenses  of  the 
state  government,  and  the  appropriation  for  the  charitable  and  penal  in- 
stitutions, and  to  replace  the  same  from  the  first  moneys  paid  into  the 
Btate  treasury  from  dividends,  or  taxes  levied  and  collected  for  general 
purposes. 

In  accordance  with  these  directions,  the  treasurer  used  $122,091.13  of 
the  fund  collected  to  pay  interest  on  these  bonds,  for  the  purposes  specified 
m  the  acts. 

On  the  20th  of  December,  1871,  the  treasurer  was  forbidden  by  the 
General  Assembly  to  apply  any  money  collected  under  the  revenue  act  of 
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1871i  to  tfaye  repayment  of  any  moneyB  borrowed  under  die  act  of  Deoom- 
ber,  1870, 

On  the  3d  of  March,  1878,  another  act  was  passed,  entitled  "  An  act  to 
raise  revenue,"  and  by  its  terms  the  taxes  therein  levied  were  applied  to 
defray  the  expenses  of  the  state  government,  and  to  pay  the  appropria- 
tions for  charitable  and  penal  institutions.  A  similar  act,  with  similar 
application  of  the  funds  to  be  raised,  was  passed  in  1874. 

The  plaintiff  is  the  holder  of  certaon  of  the  bonds  issued  to  the  above 
named  railroad  company,  on  which  no  interest  has  been  paid,  and  in  this 
bill  he  asks  that  the  tr^urer  may  be  restrained  from  the  payment  of  any 
moneys  out  of  the  treasury  of  the  State,  until  he  has  replaced  the  $122,- 
091.13  borrowed  by  him  horn  ihe  special  tax  fund,  apphcable  to  the  pay- 
ment of  the  interest  on  the  bonds  issued  to  the  said  company. 

The  facts  are  all  admitted  by  the  pleadings,  and  the  simple  question 
presented  for  our  determination  is,  whether  upon  such  facts,  the  relief 
asked  for  can  be  granted. 

The  use  of  the  special  tax  funds  to  pay  the  greneral  expenses  of  the  gov- 
ernment was  in  violation  of  the  Constitution,  and  thei*efore  unlavrful,  bat 
the  wrong,  if  any  exists,  has  been  done.  We  are  not  now  called  upon  to 
prevent  the  act,  but  to  relieve  against  its  consequences.  The  first,  upon 
a  proper  application  made  in  time,  we  might  have  done.  The  question 
now  is,  whether,  upon  this  application,  the  latter  is  within  our  power. 

The  treasurer  is  a  public  officer.  His  office  belongs  to  the  executive 
department  of  the  State.  His  duty  is  to  execute  the  laws,  not  to  make 
them.  He,  within  his  official  sphere,  carries  into  effect  the  will  of  the 
Legislature,  and  can  only  do  what  the  law  permits. 

The  courts  will  not  by  mandamiM  compel  a  public  officer  to  do  that 
which  the  law  does  not  authorize.  Neither  will  they  restrain  him  from 
doing  that  which  the  law  requires.  An  unconstitutional  law  ia  no  law, 
and  the  court  will,  when  properly  called  upon,  restrain  its  execution,  be- 
cause it  cannot  authorize  action  by  any  one.  It  is  for  this  reason  that  the 
wrongful  application  of  this  money  might  have  been  prevented.  The  law 
directing  it,  being  unconstitutional,  conferred  no  authority  upon  the  treas- 
urer to  do  what  was  required.  It  is  quite  another  thing,  however,  to  com- 
pel him,  in  bis  official  capadtV}  to  substitute  other  mcmeys  now  in  the 
treasury  for  that  which  he  has  unproperly  used. 

That,  in  substance,  is  what  we  are  called  upon  to  do  in  this  case.  True, 
the  form  of  the  prayer  is  that  the  treasurer  be  restrained  from  paying  oat 
money  from  the  treasury,  but  the  real  object  is  to  compel  him  to  retain  in 
the  treasury  an  amount  equal  to  that  which  he  has  misapplied.  This  re- 
quires a  refusal  by  the  treasurer  to  pay  the  orders  drawn  upon  him  to  the 
proper  authorities,  pursuant  to  law.  He  is  but  the  custodian  of  the  public 
money.  He  has  no  discretion  as  to  its  use.  It  is  held  to  be  paid  out  and 
appropriated  as  the  law  directs. 

The  immediate  question  for  our  determination,  therefore,  is,  not  whether 
the  State  should  provide  the  means  and  require  the  treasurer  to  replace 
this  fund,  but  whether  it  has  so  done.  When  the  order  to  use  the  $150,- 
000  was  made,  the  treasurer  was  authorized,  to  replace  it  out  of  the  first 
money  which  came  into  the  treasury  by  way  of  dividends  or  taxes.  When 
that  of  the  1200,000  was  ordered,  he  was  authorized  to  replace  it  from 
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diyidendfl  and  taxes  for  general  parposes.  The  reyenue  act  of  1871,  bow- 
ever,  expressly  prohibited  him  from  using  for  that  purpose  any  money 
collected- under  its  authority.  The  acts  of  1878  and  1874,  do  not  contain 
any  such  prohibition,  but  tney  each  direct  that  the  taxes  levied  shall  be 
applied  to  defray  the  expenses  of  the  state  government,  and  to  pay  appro- 
priations for  charitable  and  penal  institutions.  This  is  the  statement  of 
the  special  object  to  which  the  taxes  are  to  be  applied,  required  to  be 
made  in  every  law  levying  taxes,  and  the  Constitution  expressly  prohibits 
their  application  to  any  other.  While,  therefore,  the  law  does  not  pro- 
hibit the  reimbursement  of  the  special  tax  fund  out  of  the  money  raised 
under  its  authority,  the  Constitution  does.  The  expenses  on  account  of 
which  the  money  was  taken  from  the  fund,  have  already  been  paid  with 
the  money  of  the  State.  It  is  true,  the  money  paid  ought  not  to  have 
been  so  used,  but  it  was  none  the  less  on  that  account  the  money  of  the 
State.  The  bondholders  might  perhaps,  if  the  money  still  remained  in  the 
treasury,  compel  its  application  to  the  payment  of  the  interest  on  their 
bonds,  but  until  so  applied  it  did  not  become  their  property,  and  remained 
that  at  the  State. 

It  is  not  claimed  that  there  is  now  any  money  in  the  treasury,  except 
that  which  has  been  collected  from  taxes  levied  under  the  revenue  laws  of 
1873  and  1874,  and  it  is  clear  to  our  minds  that  there  is  no  existing  law 
which  requires,  or  even  authorizes,  the  treasurer  to  reimburse  the  special 
fund  from  that.  The  State  may  be  under  obligation  to  provide  for  suok 
xeimbursement,  but  the  State  and  the  treasurer  occupy  different  positions. 
The  State  is  the  debtor  and  bound  by  its  pledge  of  &ath  to  provide  means 
and  pay  its  debts.  Hie  treasurer  is  but  an  agent  of  the  State,  and  bound 
only  to  pay  its  debts  when  required  to  do  so  by  a  valid  law.  If  such  a 
law  exists  and  he  refuses  to  act,  a  proper  court  will  by  mandamus  compel 
him  to  perform  his  duty.  If  he  threatens  to  divert  money  appropriated 
for  the  payment  of  a  debt,  on  proper  application,  he  may  be  restrained. 
But  to  authorize  interference  in  either  case,  it  must  clearly  appear  that  he 
wrongfully  refuses  to  execute  a  valid  law  which  has  been  enacted  by  the 
legislative  department  for  his  guidance.  The  court  cannot  make  laws  for 
him.    It  can  only  compel  him  to^execute  such  as  have  been  made. 

As  there  is  therefore  no  money  in  the  treasury  which  the  treasurer  is 
authorized  or  required  by  any  existing  law  to  appropriate  for  the  reimr 
bursement  of  the  special  tax  fund,  we  cannot  restrain  him  from  paying 
out  the  funds  in  his  hands  until  the  reimbursement  has  been  made.  The 
principal  in  this  case  cannot  be  reached  through  the  agent  now  before  the 
court 

The  bill  is  dismissed  with  costs. 
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DISTRICT  OOUBT  U.  a  —  NOBTHBBN  DI8TBICT  OF  ILLINOI& 

[JxmB,  1874.] 

BAKEBUPTOY.  —  PBACTIGB    XTKDBR    ACT    OF    JUKB^  1874,  IN    BESPBd 
OF  PBIITIONING  CBEDITOBS  IN  IHVOLUNTABY  CASES. 

m  RE  SCAMMON. 

Under  the  amendatory  hanhvpicy  act  of  Jwm  22, 1874,  the  petitian  of  ered%tor$  in 
involuntary  cases  must  show  affirmatively  a  compliance  wUh  the  provisions  of  the 
act  as  ta  number  and  amount  of  claims  of  creditors, 

Jh  cases  pending  at  the  time  of  the  passage  of  the  act  the  petition  may  he  amended 
and  made  to  contain  the  allegations  of  the  reouisite  number  and  amount. 

The  petition  must,  also,  contain  a  Jurisdictional  allegation. 

And  the  amended  petition  should  be  sworn  to  as  if  it  were  an  original  paper, 

Hke  naked  allegation  that  the  number  and  amount  of  creditors  required  have  joined 
in  the  petition  is  not  sufficient,  even  though  it  be  admitted  by  the  debtor  tiat  the 
allegation  is  true.     The  court  must  be  satisfied  of  the  facts  as  they  exist 

Blodgbtt,  J.  I  most  confess  that  the  question  raised  is  not  entirely 
free  from  doubt  in  my  own  mind.  But  there  are  some  provisions  of  the 
law  that  are  sufficiently  clear.  The  thirty-ninth  section  of  the  original 
bankrupt  act  of  March  2, 1867,  is  substantially  and  practically  rep^ed, 
and  a  new  section  enacted  in  place  of  it.  The  new  section  enumerates 
the  acts  which  shall  constitute  acts  of  bankruptcy,  and  for  which  a  party 
may  be  forced  into  involuntary  or  compulsory  bankruptcy,  and  proceeds 
as  follows :  — 

^*  And  subject  to  the  conditions  hereinafter  prescribed  shall  be  adjudged 
a  bankrupt  on  the  petition  of  one  or  more  of  nis  creditors,  who  shall  con- 
stitute one  fourth  thereof,  at  least,  in  number,  and  the  aggregate  of  whose 
debts  provable  under  this  act  amounts  to  at  least  one  third  of  the  debts  so 
provable." 

Now  this  must  be  done  on  the  petition  of  that  number  of  creditors.  It 
is  manifest,  then,  that  from  the  tmie  this  becomes  a  law  no  person  can  he 
adjudged  a  bankrupt  unless  the  requisite  number  of  creditors  join  in  the 
petition,  because  it  must  be  upon  their  petition ;  and  it  is  very  clear  to  me 
that  the  practice  indicated  by  the  whole  tenor  of  the  law  in  respect  to 
cases  hereafter  commenced  is,  that  the  petition  must  affirmatively  show 
that  the  requisite  number  of  creditors  in  number  and  amount  have  united 
therein.  I  do  not  think,  as  has  been  argued,  that  this  allegation  as  to  the 
number  of  creditors  must  necessarily  be  so  positive  that  the  party  could 
be  prosecuted  for  perjury  upon  it.  It  may  be  stated  (and  I  shall  so  hold, 
until  some  higher  court  decides  the  contrary)  upon  the  information  and 
belief  of  petitioning  creditors,  that  they  do  constitute  one  fourth  in  num- 
ber and  one  third  in  amount  of  the  aggregate  creditors,  because  we  all 
know  that  creditors  are  very  liable  to  be  misinformed  by  debtors  as  to  the 
extent  of  their  (the  debtors')  indebtedness.  Gases  occur  almost  daily  in 
practice  in  which  debtors  have  represented  to  their  creditors  that  tiiey 
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owed  only  a  very  small  amount  of  debts,  in  which,  when  the  facts  came 
to  be  deyeloped,  their  entire  indebtedness  largely  exceeded  the  amount 
stated.  Creditors,  of  course,  in  preparing  petitions  in  the  first  instance 
speak  according  to  the  light  they  posses  at  that  time.  I  think,  therefore, 
it  will  be  a  sufficient  compliance  with  the  proyisions  of  the  law  that  they 
state  on  their  information  and  belief  that  tney  do  constitute  one  fourth  in 
number  and  one  third  in  amount  of  the  creditors  of  the  debtor  named. 

Then  the  law  provides  that  if  the  debtor  wishes  to  traverse  this  allega- 
tion he  can  do  so  by  a  statement  made  in  writing  that  the  requisite  num- 
ber of  creditors  have  not  joined  in  the  petition,  whereupon  the  court  shall 
require  the  debtor  forthwith  to  file  a  schedule  of  his  creditors  with  the 
court,  which,  of  course,  must  be,  so  far  as  he  is  concerned,  conclusive ;  and 
if  the  creditors  succeed,  within  the  time  limited  by  statute,  in  obtaining 
the  consent  of  the  requisite  number  of  the  creditors  mentioned  in  the 
schedule  filed  by  the  debtor  himself,  the  proceedings  can  go  on ;  other- 
wise the  proceecUngs  must  lapse.  It  may  also  be  found  necessary  in  prac- 
tice to  adopt  some  rule  by  which  the  creditor  may  contest  the  truth  of  the 
schedule  so  filed  by  the  debtor.  So  that  I  see  no  difficulty  in  administer- 
ing the  law  under  the  amendment,  in  respect  to  cases  commenced  here- 
after. 

The  only  question  that  has  given  me  trouble  has  been  how  to  apply  the 
law  to  cases  already  pending  which  have  been  commenced  since  the  first 
of  December  last.  Taking  all  the  parts  together,  it  appears  to  me  that  it 
has  become  necessary,  since  the  passing  of  the  amendatoiy  act,  that  the 
creditors  who  wish  to  prosecute  this  dass  of  cases  should  apply  to  the 
court  for  leave  to  amend  their  petitions  tuud  join  the  requisite  number  of 
creditors  in  the  prosecution  of  the  cases.  Otherwise  we  must  hold  as 
nugatory  and  of  no  application  some  part  of  the  language  of  this  section. 
After  providing,  in  the  way  I  have  already  read,  that  the  person  guilty  of 
any  of  the  several  acts  of  bankruptcy  enumerated,  may  be  declared  a 
bankrupt  on  the  petition  of  the  requisite  number  of  creditors,  the  law 
then  provides  that,  ^^  in  all  cases  commenced  since  the  first  day  of  Decem- 
ber, 1873,  and  prior  to  the  passage  of  this  act,  as  well  as  those  commenced 
hereafter,  the  court  shall,  if  such  allegation  as  to  the  number  or  amount  of 
petitioning  creditors  he  denied  by  the  debtor  by  a  statement  in  writing  to 
that  ej^ect^  require  him  to  file  in  court  forthwith  a  full  list  of  his  creditors, 
with  their  places  of  residence  and  the  sums  due  them  respectively,  and 
shall  ascertain,  upon  reasonable  notice  to  the  creditors,  whether  one  fourth 
m  number  and  one  third  in  amount  thereof,  as  aforesaid,  have  petitioned 
that  the  debtor  be  adjudged  a  bankrupt."  This  clause  applies  as  well  to 
cases  to  be  commenced  as  to  cases  commenced  since  the  first  of  December, 
1873 ;  and,  as  was  well  remarked  yesterday  in  the  discussion  of  this  case, 
it  is  contrary  to  all  the  analogies  of  pleading  in  other  cases,  that  a  party 
should  be  called  upon  to  deny  a  statement  which  has  not  been  made 
against  him.  The  Umgua^  of  the  law  is :  ^^  If  such  allegation  as  to  the 
number  or  amount  of  petitioning  creditors  be  denied  by  the  debtor." 
There  must  be  an  allegation,  somewhere,  then.  The  creditor,  before  he 
can  require  the  debtor  to  file  a  schedule  of  his  debts,  must  allege,  in  sub- 
stance, that  one  fourth  of  the  creditors  in  number  and  one  third  in  amount 
have  joined  in  the  petition,  or  do  unite  in  the  petition,  and  in  the  request  to 
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have  the  debtor  adjudicated  a  bankrupt.  There  must  be  some  allegation 
of  that  kind  before  he  can  be  called  upon  to  deny  it.  And  I  can  see  no 
special  hardship  in  this  which  the  law  may  not  properly  impose.  A  cred- 
itor who  has  already  filed  a  petition  may  as  easily  obtain  the  consent  of  the 
requisite  number  to  prosecute  as  a  creditor  who  is  about  to  commence 
proceedings  to  obtain  such  consent  as  a  condition  precedent.  It  seems  to 
me  that  the  jurisdictional  fact  on  which  the  court  has  the  right  to  proceed 
is  that  the  requisite  number  of  creditors  hare  acceded  to  the  continuance  of 
proceedings.  The  court,  indeed,  loses  juriscQction  over  the  case  unless  it 
IS  made  to  appear  affirmatively  by  the  petitioning  creditor  that  the  requi- 
site nuQiber  of  creditors  request  and  demand  the  adjudication  of  the 
debtor  as  a  bankrupt.  The  allegation  (as  I  stated  at  the  outset)  that  the 
requisite  number  oi  creditors  have  joined  in  the  petition  makes  a  prmd 
facie  case,  makes  a  case  on  which  the  court  can  grant  a  rule  to  show 
cause,  and  the  debtor  is  allowed  the  privilege  of  coming  forward  and 
showing  that  the  requisite  number  of  creditors  have  not  joined  in  the  pe- 
tition. But  it  also  imposes  on  the  debtor  the  obligation  of  disclosing  the 
number  of  his  creditors,  their  places  of  residence,  the  amounts  of  their 
debts,  so  that  their  assent  can  be  obtained  within  a  reasonable  time. 

Further,  I  derive  much  support  in  this  view  of  the  case  from  the  clause 
of  the  act  which  reads :  *^  And  if  it  shall  appear  that  such  number  and 
amount  have  not  so  petitioned,  the  court  shall  grant  reasonable  time,  not 
exceeding,  in  e<ise8  heretofore  commenced^  twenty  days^  and  in  cases  here- 
after commenced,  ten  days,  within  which  other  creditors  may  join  in  such 
petition." 

Here  is  a  difference  of  ten  days  given  in  favor  of  creditors  who  have 
already  initiated  proceedings,  in  the  time  granted  within  which  to  obtain 
the  consent  of  the  requisite  number  of  creditors  to  the  continuance  of  the 
proceedings.  It  seems  to  me  that  this  clause  was  placed  there  on  purpose 
to  enable  a  creditor  who  had  already  instituted  proceedings  to  take  the 
initial  step  to  amend  his  petition,  and  seek  the  cooperation  of  such  a  num- 
ber of  creditors  as  was  necessary  to  retain  the  junsdiction.  It  caimot  be 
supposed  from  the  whole  language  of  the  statute  taken  together,  that  Con- 
gress intended  to  l^islate  this  class  of  cases  out  of  court  entirely.  Hie 
court  cannot  put  that  construction  on  the  law.  The  only  question  is,  Did 
Congress  intend  that  where  a  petition  had  been  filed  since  the  first  of  De- 
cember, 1873,  by  a  single  creditor,  representing  perhaps  not  over  9250,  he 
should  be  allowed  to  proceed  and  prosecute  that  case  to  a  conclusion,  un- 
less the  debtor  himself  should  come  in  and  object  and  file  a  statement  of 
the  names  of  his  creditors,  and  amounts  of  their  respective  debts,  together 
with  their  residences,  so  that  the  creditor  could  obtain  their  assent? 
Taken  with  the  clauses  I  have  read,  I  do  not  think  that  can  be  construed 
to  be  the  intention  of  the  act ;  but  it  seems  to  me  that  the  debtor  is  en- 
titled, first,  to  have  an  allegation  placed  upon  the  record  that  the  requisite 
number  of  creditors  do  desire  an  adjudication.  He  -may  then  deny  that 
allegation,  and  show  that  the  requisite  number  of  creditors  do  not  desire 
his  adjudication  in  bankruptcy.  And  when  he  has  made  that  statement, 
the  petitioning  creditor  has  the  right  to  take  twenty  days  in  which  to  ob- 
tain the  assent  of  the  requisite  number.  The  reason  for  making  a  distinc- 
tion between  the  time  allowed  in  cases  ahready  petitioned  and  in  cases 
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hereafter  brought,  is  manifestly  this :  Where  creditors  bring  a  case  after 
the  passage  of  the  law,  they  are  supposed  to  act  in  the  light  of  what  has 
abeady  transpired,  and  have  some  information  upon  the  extent  of  the  in- 
debtedness of  the  debtor.  They  are  supposed  to  have  investigated,  so  far 
as  opportunities  would  enable  them,  the  miancial  condition  of  Uieir  debtor, 
and  ascertained  approximately  the  facts  in  the  case.  With  respect  to 
cases  commenced  before  the  amendment  went  into  force,  they  are  supposed 
not  to  have  made  such  investigation.  Therefore  extra  time  is  given  them 
before  they  will  be  put  out  of  court.  Now  the  creditor,  under  the  prac- 
tice suggested,  in  cases  which  are  pending,  could  come  into  court  and  ask 
leave  to  amend  his  petition  in  the  respect  I  have  indicated.  On  the 
request  being  granted  and  the  amendment  made,  the  debtor  will  have  the 
privilege,  as  in  cases  hereinafter  brought,  of  denying  that  the  requisite 
number  of  creditors  have  assented,  "[j^en  he  will  be  required  to  me  his 
schedule.  The  argument  of  inconvenience  is  one  which  the  court  cannot 
consider.  The  bankrupt  law  is  a  stringent  provision  for  taking  a  man's 
bosiness  from  his  own  control,  and  placmg  it  in  the  hands  of  the  court  or 
his  creditors  for  the  purpose  of  closing  ms  affairs.  If  creditors  wish  to 
do  this,  they  must  do  it  on  the  terms  of  the  bankrupt  law.  The  onlv 
question  is,  from  whom  shall  the  objection  first  come,  or  by  whom  shall 
tiie  allegation  be  first  made,  that  the  requisite  number  of  creditors  have 
not  joined  in  the  petition  for  adjudication.  Taking  the  whole  scope  of 
the  act,  it  seems  to  me  that  in  all  petitions  where  adjudication  has  not 
abeady  been  passed,  the  allegation  must  come  from  the  petitioning  cred- 
itors, and  it  must  be  made  to  appear  affirmatively  that  the  requisite  num- 
ber do  join  in  the  petition. 

Now,  take  section  thirteen,  which  is  an  amendment  of  section  forty  of 
the  original  act.     It  reads  as  follows :  — 

'*  And  if,  on  the  return  day  of  the  order  to  show  cause  as  aforesaid,  the 
court  fiftiall  be  satisfied  that  the  requirement  of  section  89  of  said  act,  as 
to  the  number  and  amount  of  petitioning  creditors,  has  been  complied 
with,  or  if,  within  the  time  provided  for  in  section  89  of  this  act,  creditors 
sufficient  in  number  and  amount  shall  sign  such  petition,  so  as  to  make  a 
total  of  one  fourth  in  number  of  the  creditors  and  one  third  the  amount 
of  provable  debts  against  the  bankrupt,  as  provided  in  said  section,  the 
court  shall  so  adjudge,  which  judgment  shall  be  final ;  otherwise  it  shall 
dismiss  the  proceedings,  and  in  cases  hereafter  commenced  with  costs." 

Thus,  it  appears,  it  becomes  a  matter  of  inquiry  for  the  court  to  ascer^ 
tain  and  adjudge  upon  whether  the  requisite  number  of  creditors  have 
joined ;  and  the  reak>n  of  that  is  very  obvious.  By  other  provisions  in 
this  same  amendment  to  the  law,  a  bankrupt  who  is  forced  into  bank- 
ruptcy under  the  compulsory  clauses  of  the  act  is  discharged  without  ref- 
erence to  the  amount  of  dividend  which  he  pays,  while  a  bankrupt  who 
goes  into  voluntary  bankruptcy  must  pay  a  dividend  at  the  rate  of  80  per 
cent.  It  is  to  guard  against  collusive  proceedings  on  the  compulsory  side 
of  the  docket  that  this  provision  is  made,  and  it  is  made  the  duty  of  the 
court  to  investigate  and  find  whether  the  requisite  number  of  creditors 
had  joined  in  the  proceedings,  and  whether  the  proceedings  are  in  good 
&ith«  The  naked  all^»tion  in  the  petition  in  regard  to  the  number  of 
^editors  who  join  in  ue  proceeding,  although  acunitted  by  the  debtor, 
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does  not  seem  to  be  enough,  bat  the  court  must  inquire  into  the  facts  and 
be  satisfied  that  the  requisite  number  of  creditors  have  joined  in  the  peti- 
tion ;  and  must  also  be  satisfied  that  the  admission  of  such  fact,  if  admit- 
ted by  the  debtor,  is  made  in  good  faith.  It  is  hardly  necessary  to  say, 
then,  that  I  shall  hold  in  all  pending  cases,  that  it  will  be  necessaiy  for 
the  petitioning  creditors  to  amend  their  petitions  within  a  reasonable  time, 
otherwise  the  case  will  be  dismissed* 


SUPREME  OOUBT  OF  THE  UNITED  STATES. 

[October  Tebm,  1873.] 

bubsgeipnon  to  stock  of  oobpobatiok. — effect  of  consolida- 
TION. 

NUGENT  V.  SUPERVISORS  OF  PUTNAM  COUNTY. 

A  material  change  in  the  charter  of  a  railroad  company  will  have  the  effect  of  re* 
leasing  a  subscription  to  its  stock.  But  the  change  must  be  something  that  was 
not  authorized  at  the  time  the  subscription  was  made. 

A  subscription  was  made  by  a  county  to  a  railroad  which  was  consoUdated  with 
another  railroad,  the  charter  of  the  company  to  which  the  subscription  was  made 
permitting  the  consolidation.  J&  was  held  that  the  subscription  was  not  rdeased 
by  the  consolidation. 

The  opinion  sets  forth  the  facts. 

Mr.  Justice  Stboi^g  delivered  the  opinion  of  the  court. 

We  think  the  circuit  court  erred  in  sustaining  the  demurrer  to  the 
plaintiff's  replication.  The  bonds,  to  which  the  coupons  in  suit  were  at- 
tached, purport  to  have  been  made  and  issued  by  the  order  of  the  board 
of  supervisors  of  Putnam  County,  in  payment  of  the  counlrj^'s  subscription 
to  the  capital  stock  of  the  Kankakee  and  Illinois  River  Railroad  Oompsmy. 
They  are  made  payable  to  that  company  or  bearer,  and  the  plaintiff  is  a 
boTid  fide  holder  of  the  coupons,  having  paid  value  for  them  without  no- 
tice of  any  defence.  If,  then,  the  bonds  are  valid  obligations,  if  they 
were  rightfully  issued,  the  right  of  the  plaintiff  to  a  judgment  against 
the  county  is  plain.  The  material  facts  relating  to  their  issue,  as  gatnered 
from  the  pleadings,  may  be  concisely  stated  as  follows :  The  Kankakee 
and  Illinois  River  Railroad  Company  was  a  corporation  existing  in  Illinois 
under  a  special  charter,  and  it  was  authorized  to  construct  and  maintain  a 
railroad  from  the  eastern  line  of  the  State  to  Bureau  Junction.  It  had 
liberty  to  increase  its  stock  to  such  an  amount  as  might  be  necessary  to 
complete  its  road.  At  the  same  time  the  county  of  Putnam  was  empow- 
ered, by  a  general  law  of  the  State,  to  subscribe  for  the  stock  of  the  com- 
pany, and  to  issue  its  bonds  in  payment  of  its  subscription.  In  attempting 
to  exercise  the  power  thus  conferred,  the  board  of  supervisors  of  the 
county,  on  the  4th  day  of  June,  1869,  ordered  an  election  to  be  held,  to 
determine  whether  the  county  should  subscribe  for  stock  of  the  railroad 
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company,  to  the  amount  of-  975,000,  to  be  paid  for  with  the  bonda  of  the 
ooonty,  provided  the  railroad  should  be  so  located  and  constructed  through 
or  within  one  half  mile  of  the  town  of  Hennepin.  The  election  was  held, 
and  it  resulted  in  favor  of  the  subscription.  On  the  4th  day  of  January, 
1870,  another  election  was  ordered,  to  determine  whether  the  county 
would  subscribe  for  $25,000  more  of  the  stock,  to  be  paid  in  the  same 
maimer,  and  with  a  similar  provision  respecting  the  location  of  the  road. 
This  subscription  was  also  sanctioned  by  the  popular  vote.  On  the  24th 
day  of  September,  1869,  the  railroad  company  accepted  the  975,000  sub- 
scription, and  on  the  27th  of  October  next  following  gave  notice  of  the 
acceptance  to  the  board  of  supervisors  of  the  county.  This  notice  was 
put  upon  record,  and  on  the  same  day  the  board  of  supervisors  adopted  a 
resolution  that  the  subscription  was  thereby  made  for  the  building  of  the 
railroad,  and  directed  the  clerk  of  the  county  court  to  execute  and  de- 
lirer  the  bonds  on  behalf  of  the  county.  Tnis  resolution  also  declared 
that  the  bonds  should  be  issued  on  the  written  order  of  a  committee  ap- 
pointed to  protect  the  interest  of  the  county ;  that  they  should  not  be 
issued  until  the  railroad  company  should  have  made  a  bond  fide  contract 
with  responsible  parties  for  all  necessary  iron  for  their  road,  nor  until  the 
company  should  have  made  a  bond  fide  contract  with  responsible  parties 
for  laying  the  iron  and  operating  the  road  through  the  county,  as  specified 
in  a  previous  order  of  the  board.  On  the  15th  day  of  March,  1870,  the 
second  subscription  for  $25,000  was  made  in  a  similar  manner,  and  with 
like  directions. 

That  thus  the  county  became,  in  effect,  a  subscriber  to  the  capital  stock 
of  the  railroad  conipany,  and  liable  for  the  sums  designated,  admits  of  no 
serious  question.  The  &ct  that  no  subscription  was  formally  made  upon 
the  books  of  the  company  is  quite  immaterial.  In  Hie  Juitices  of  Clarke 
County  V.  The  Paris^  Kentucky  River  ^  WincJiester  Turnpike  Co.  11 
Kentucky  Rep.  ^B.  Monr.)  143,  it  was  ruled  that  an  order  of  the  county 
court,  by  which  it  was  said  that  it  subscribed  for  a  specified  number  of 
shares  of  road  stock,  was  binding,  the  court  having  authority  to  make  a 
Bubscription.  In  this  case  there  was  more.  There  was  not  only  the  reso- 
lution, declaring  the  subscription  made,  but  there  was  an  acceptance  by 
the  railroad  company,  and  notice  of  the  acceptance.  The  minds  of  the 
puiies  came  tc^ther.  Both  understood  that  a  contract  was  made ;  and 
had  nothing  subsequently  occurred  to  change  their  relations,  the  county 
could  have  enforced  the  delivery  of  the  stock,  and  the  company  could  have 
compelled  the  delivery  to  itself  of  the  bonds,  on  performance  of  the  con- 
ditions stipulated.  So  the  parties  regarded  their  relations  to  each  other. 
The  bonds  were  delivered.  The  committee  appointed  by  the  board  of 
supervisors  to  protect  the  interests  of  the  county,  under  whose  direction 
the  bonds  were  ordered  to  be  issued,  were  satisfied  that  all  the  prescribed 
(Auditions  precedent  to  their  delivery  had  been  complied  with,  and  they 
so  decided.  The  county  accepted  the  position  of  a  stockholder,  received 
certificates  for  the  stock  subscribed,  voted  as  a  stockholder,  and  proceeded 
to  levy  a  tax  to  pay  the  interest  falling  due  on  the  bonds.  Were  this  all 
pf  the  case,  the  validity  of  the  bonds,  and  of  their  accompanying  coupons, 
in  the  hands  of  a  bond  fide  holder  for  value,  would  be  beyond  doubt. 

The  circuit  court,  however,  was  of  opinion,  and  so  decided,  that  the 
Vol,  I.  35 
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bonds  are  invalid,  because  before  their  delivery  the  Kankakee  and  lUinoiB 
River  Railroad  Company  had  become  consolidated  with  the  Plymouth, 
Kankakee,  and  Pacific  Railroad  Company,  another  oorporatbn.  The  facts 
of  this  part  of  the  case,  as  set  forth  in  the  pleadings,  are  as  follows :  On 
the  12th  of  January,  1870,  a  company  was  organized  under  the  laws  of 
Indiana,  for  the  purpose  of  building  a  railroad  from  Plymouth,  Indiana, 
to  the  east  line  of  the  State  of  Illinois,  at  some  point  to  be  selected  in  the 
direction  of  Momenoe  and  Kankakee,  vrith  a  view  to  connection  with  some 
railroad  leading  westward.  Its  corporate  name  was  the  Plymouth,  Kan- 
kakee, and  Pacific  Railroad  Company.  With  this  corporation,  <m  the  2lBt 
day  of  October,  1870,  the  Kankakee  and  Illinois  River  Railroad  Company 
became  consolidated,  taking  the  name  of  the  form^.  The  oonsolidatiQn 
was  authorized  by  the  ^neral  laws  of  the  two  states,  and  by  a  section  in 
the  special  charter  of  the  latter  company.  No  chdm  is  made  that  it  was 
not  legally  effected.  The  result  necessarily  was,  that  tiie  conscdidated 
company  succeeded  to  all  the  rights,  property,  and  privileffes  which  be- 
longed to  each  of  the  two  companies  out  of  which  it  was  formed,  before 
their  consolidation.  It  was  not  until  alter  this  had  taken  place  that  the  . 
county  bonds  were  handed  over  and  sold,  and  it  was  certificates  of  the 
stock  of  ihe  consolidated  company  which  the  county  received. 

What,  then,  was  the  legal  ^EEect  of  the^consoUdation?  Did  it  release 
the  county  from  its  prior  assumpticm  to  take  stock  in  the  Kankakee  and 
Illinois  River  Railroad  Company  and  give  its  bonds  in  payment  ?  Or, 
did  it  render  unauthorized  the  subsequent  delivery  of  the  bonds,  and  make 
them  invalid  even  in  the  hands  of  a  bond  fide  purchaser  ?  These  are  tiie 
only  questions  presented  by  the  record  that  need  discussion. 

l!t  must  be  conceded,  as  a  general  rule,  that  a  subscriber  to  the  stock  of 
a  railroad  company  is  released  from  obligations  to  pay  his  subscription  by 
a  fundamental  alteration  of  the  charter.  The  reason  of  the  rule  is  evident. 
A  subscription  is  always  presumed  to  have  been  made  in  view  of  the  main 
design  of  the  corporation,  and  of  the  arrangements  made  for  its  accom- 
plishment. A  radical  change  in  the  organization  or  purposes  of  the  com- 
pany may,  therefore,  take  away  the  motive  which  induced  the  subscription, 
as  well  as  affect  injuriously  the  consideration  of  the  contract.  For  this 
reason  it  is  held  that  such  a  change  exonerates  a  subscriber  from  liability 
for  his  subscription ;  or,  if  the  contract  has  been  executed,  justifies  a  stock- 
holder in  resorting  to  a  court  of  equity  to  restrain  the  company  from 
applying  the  funds  of  the  original  organization  to  any  project  not  con- 
templated by  it.  But  while  wis  is  true  as  a  general  rule,  it  has  no  ap- 
plicability to  a  case  like  the  present.  The  consolidation  of  the  Kankakee 
and  Illinois  River  Railroad  Company  with  another  company  was  no  de- 
parture from  its  original  design.  The  eeneral  statute  of  tne  State,  ap- 
proved February  28, 1854,  authorized  all  railroad  companies  then  organ- 
ized, or  thereafter  to  be  organized,  to  consolidate  their  property  and  stock 
with  each  other,  and  with  companies  out  of  the  State,  wnenever  their  lines 
connect  with  the  lines  of  such  companies  out  of  the  State.  The  act  further 
declared  that  the  consolidated  company  should  have  all  the  powera,  fran- 
chises, and  immunities  which  the  consolidating  companies  respectively  had 
before  their  consolidation.  Nor  is  this  all.  The  special  charter  of  the 
Kankakee  and  Illinois  River  Railroad  Company  contained,  in  its   lltlx 
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section,  an  express  grant  to  the  company  of  anthority  to  unite  or  consoli- 
date its  railroad  with  any  other  railroad  or  railroads  then  constructed,  or 
that  might  thereafter  be  conatruoted  within  the  State,  or  any  other  state, 
which  might  cross  or  intersect  the  same,  or  be  built  along  the  line  thereof, 
upon  such  terms  as  might  be  mutually  agreed  upon  between  said  company 
and  any  other  company.  It  was,  therefore,  contemplated  by  the  legisla- 
ture, as  it  must  have  been  by  all  the  subscribers  to  the  stock  of  the  com- 
pany, that  predsely  what  has  occurred  midht  occur.  Subscribers  must  be 
presumed  to  have  known  the  law  of  the  State,  and  to  have  contracted  in 
view  of  it.  When  the  voters  of  the  county  of  Putnam  sanctioned  a  county 
subscription  by  their  vote,  and  when  the  board  of  supervisors,  in  pursu- 
ance of  that  sanction,  resolved  to  mlJce  the  subscription,  they  were  in- 
formed by  the  law  of  the  State  that  a  consolidation  with  another  company 
might  be  made,  that  the  stock  they  proposed  to  subscribe  might  be  con- 
verted into  stock  of  the  consolidated  company,  and  that  the  liability  they 
assumed  might  become  owing  to  that  company.  With  this  knowledge 
and  in  view  of  such  contingencies  they  made  the  contract.  The  consolida- 
.  tlon,  therefore,  wrought  no  change  in  the  organization  or  design  of  the 
company  to  which  they  subscrilml,  other  than  they  contemplated  at  the 
time  as  possible  and  legitimate.  It  cannot  be  said  that  any  motive  for 
their  subscription  has  been  taken  away,  or  that  the  consideration  for  it  has 
^ed«  Hence  the  reason  of  the  general  rule  we  have  conceded  does  not 
exist  in  this  case,  and  consequently  the  rule  is  inapplicable. 

In  a  multitude  of  cases  decided  in  England  and  in  this  country,  it  has 
been  determined  that  a  subscriber  for  the  stock  of  a  companv  is  not  re- 
leased from  his  engagement  to  take  it  and  pay  for  it  by  any  iteration  of 
the  oq;attization  or  purposes  of  the  company  which,  at  the  time  the  sub- 
scription was  made,  were  authorized  either  by  the  general  law  or  by  the 
special  charter,  and  a  clear  distinction  is  recognized  between  the  effect  of 
such  alterations  and  the  effect  of  those  made  under  legislation  subsequent 
to  the  contract  of  subscription.  In  the  Cork  ^  Toughal  Railway  Cam" 
pany  v.  PaUerton^  87  Eng.  Law.  &  Eq.  898,  which  was  an  action  to  re- 
cover a  call  of  one  pound  pw  share  on  one  hundred  shares  subscribed,  it 
appears  that  the  demndant  was  one  of  the  subscribers  to  the  agreement 
for  the  Cork,  Middleton  &  Youghal  Railroad  Company.  That  agreement 
authorized  the  provisional  directors  to  extend  the  purposes  of  the  organ- 
ization, to  change  the  termini  of  the  road,  and  to  amalgamate  with  other 
oompanies.  The  subscriber's  agreement  for  the  Cork  &  Waterford  Rail- 
load  Company  contained  similar  provisions.  After  the  defendant's  sub- 
scription was  made,  the  two  companies  executed  a  deed  of  amalgamation, 
witi^out  any  other  assent  of  the  defendant  than  his  signature  to  the  sub- 
scriber's agreement  for  the  first  named  company.  Upon  this  state  of  facts 
all  the  judges  held  that  he  remained  liable  on  his  subscription.  Its  effect 
was  aaid  by  Chief  Justice  Jervis  to  be  an  authority  to  the  company  to 
tack  his  subscription  to  anything  else  they  might  see  fit,  and  thus  make 
him  a  subscriber  to  that ;  and  therefore,  added  the  judge,  by  signing  the 
Cork  A  Yoaghal  he  afforded  an  authority  to  the  directors  to  apply  his 
signature  to  the  Cork  &  Waterford,  and  so  make  him  a  subscriber  to  that. 
To  the  same  effect  are  the  cases  of  Nixon  v.  Bratmhw^  and  Nixon  v. 
Qreen^  8  HorL  &  Iforman,  686.     The  Amerioan  authorities  are  equally 
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explicit.  They  uniformly  assert  thai  the  Babecriber  for  stock  is  released 
from  his  subscription  by  a  subsequent  alteration  of  the  oiganizatian  or 
purposes  of  the  company  only  when  such  alteration  is  both  fundamental 
and  not  provided  for  or  cantemploUd  hf  either  the  charter  iUelf^n-  the 
general  laws  of  the  State*  In  Sparrow  v.  The  HvaneviUe  ^  Orawford  Rail" 
road  Company^  7  Porter,  Ind.  o69,  where  it  appeared  that  after  a  public 
act  had  taken  effect  authorizing  the  consolidation  of  the  charters  of  two 
railroad  companies,  the  defendant  had  subscribed  for  shares  in  one  of 
them,  and  a  consolidation  was  afterwards  made,  he  was  held  liable  to  the 
consolidated  company  for  his  subscription,  and  this,  though  the  consolida- 
tion took  place  without  his  knowledge  or  consent*  The  same  doctrine  was 
asserted  in  Bieh  t.  Johneon^  21  Ind.  299.  See  also  Hanna  y.  (HnehMUKti, 
^e.  JL  It.  Co.  20  Ind.  80.  The  supreme  court  of  Connecticut  recognized 
Uie  rule  in  Biehop  t.  Brainard^  28  Conn.  289,  and  a  subscriber  to  one  com- 
pany was  held  to  be  a  debtor  to  the  consolidated  company  in  a  case  where 
there  was  no  general  authority  to  consolidate,  but  the  charter  of  tiie  com- 

Eany  was  subject  to  amendment  by  the  legislature,  and  where  the  legis- 
tture,  after  the  subseriptson,  confirmed  the  consolidaticm.  Vide  also  . 
Seheneetetdy  ^  Saratoga  Planh^oad  Co.  y.  Thatcher^  1  Keman,  102; 
Buffalo  ^  N.  T.  City  R.  R.  Co.  y.  Dudley^  4  Keman,  386  ;  Meadow  Dam 
Co.  y.  Gray^  80  Maine,  547 ;  Agricultural  Branch  B.  R.  Co.  y.  Winehetter^ 
18  Allen,  29 ;  Noyee  y.  Spaulding,  27  Vt.  420 ;  Pacific  R.  R.  Co.  y.  Renr 
shaw^  18  Mo.  210 ;  Fry's  Executors  y.  Lexington^  ^c.  R.  R.  Go.  2  Met 
Ky.  814 ;  lUinoie  River  R.  R.  Co.  y.  Beere^  27  111.  185 ;  Terre  Haute  ^ 
Alton  R.  R.  Co.  y.  JEarp,  21  HI.  292. 

Many  other  citations  are  at  hand,  but  these  are  snffideat.  No  well 
considered  cases  are  in  conflict  with  them.  Marsh  y.  Fulton  County ^  10 
Wall.  676,  is  altogether  a  different  case.  In  that  it  appeared  that  the 
people  of  the  county  yoted  in  Noyember,  1858,  in  fayor  <rf  a  subscriptioa 
for  stock  in  the  Mississippi  A  Wabash  Bailroad  Company,  and  in  April, 
1854,  the  board  oi  superrisora  of  the  county  ordered  their  derk  to  onake 
the  subscription.  It  was  not,  howeyer,  then  made.  Snbeequently,  in 
1857,  the  legislature  made  fundamental  changes  in  the  organizaticm  of  the 
company,  diyiding  it  substantially  into  three  companies,  with  a  distinct 
goyeming  body  for  each,  and  with  three  classes  of  stocUiolders.  It  was 
after  this  that  the  county  subscription  was  made,  and  made  not  for  the 
stock  of  the  Missisrippi  &  Wabash  Bailroad  Company,  but  for  the  stock 
of  one  of  the  divisions.  Necessarily,  therefore,  we  held  that  there  was  no 
authority  to  make  the  subscription  which  was  made ;  that  it  had  not  been 
approyed  by  a  popular  yote,  and  hence  that  the  bonds  issued  in  payment 
for  it  were  inyaUd.  The  county  had  entered  into  no  contract  until  after 
the  radical  changes  had  been  made  in  the  organization  of  tlie  company. 
It  neyer  assented  to  such  a  change,  and  when  the  proposed  subscription 
was  approyed  by  the  popular  yote,  there  was  no  reason  to  expect  the 
change  afterwards  made.  There  was  at  that  time  nothing  in  the  general 
law  of  the  State,  and  nothing  in  the  charter  which  authorized  the  company 
to  change  its  organization,  or  which  looked  to  its.diyision  into  sey^al  dis- 
tinct corporations.  It  needs  nothing  more  to  show  how  unlike  that  case 
was  to  the  present. 

In  the  case  in  hand  the  county  had,  under  lawful  authority,  midertaken 
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to  sabflcribe  for  stock  before  the  oonsoliclation  was  mafle,  and  the  undertak- 
ing  had  been  accepted.  A  liaUIitj  had  been  incaned,  and  the  business 
agents  of  the  county,  to  whom  exclusively  the  law  intrusted  the  manage- 
ment of  its  affairs,  consented  to  and  promoted  the  consolidation.  And  the 
subecription  was  made  in  full  view  of  the  law  tbat  allowed  an  amalgama- 
tion with  another  company.  The  contract  was  made  with  reference  to 
that  law.  Nothing  has  tuen  place  which  the  county  was  not  bound  to 
anticipate  as  likely  to  happen,  and  to  which  the  people  in  voting  for  the 
subscripticm,  and  the  board  of  supervisors  in  directing  it,  must  not  be  con- 
sidered as  having  consented.  What  was  ruled  in  Marsh  v.  Fidtan  County^ 
therefore,  does  not  toudi  this  case.  Nor  was  there  anything  decided  in 
Ckarwater  v.  Meredith^  1  Wall.  25,  which  sustains  in  any  degree  the 
defence  set  np  on  behalf  of  the  defendants. 

We  have,  tnen,  in  l»ief ,  this  ea«e :  The  people  of  Putnam  County,  in 
{mrsoance  of  law,  voted  a  county  subscription  m  stock  in  a  railroad  com- 
pany, to  be  paid  for  with  county  bonds.  The  financial  agents  of  the 
county  agreed  to  make  the  subscription,  and  the  company  accepted  it. 
•  The  bonds  were  made  payable  to  the  company,  or  bearer,  but  before  they 
were  delivered,  the  company  became  consolidated  with  another,  in  pursu- 
ance of  authority  conferred  by  the  law  in  force  when  the  subscription  was 
Toted,  and  at  the  instance  of  the  board  of  supervisors  of  the  county.  All 
Ihe  conditions  precedent  to  the  delivery  of  the  bonds  were  complied  with 
to  the  satisfaction  of  the  county  agents,  certificates  for  the  stock  were  re- 
oeiyed,  and  the  bonds  were  delivered  and  sold.  The  plaintiff  is  a  bond 
holder  of  some  of  the  coupons  for  value  paid.  It  would,  we  think, 
a  reproach  to  the  administration  of  justice  if  he  cannot  enforce  the 
psymmt  of  those  coupons,  and  we  see  no  principle  of  law  or  equity  that 
stfluids  in  the  way  of  his  action.  He  found  the  bonds  and  the  coupons 
upon  the  market,  payable  to  the  Kankakee  ft  Illinois  Biver  Railroad 
Company,  or  bearer.  Proposing  to  buy,  he  had  only  to  inquire  whether 
the  county  was,  by  law,  authoriied  to  issue  them,  and  whether  their  issue 
had  been  approved  by  a  popular  vote.  He  was  not  bound  to  inquire  far* 
th^r,  and  hiad  he  inquired  he  would  have  found  fuU  authority  for  the  issue, 
and  if  he  had  also  known  of  the  consolidation  it  would  not  have  affected 
him. 

The  judgment  of  tiie  circuit  court  is  reversed,  and  the  cause  is  remitted, 
with  instructions  to  overrule  the  defendant's  demurrer. 


Ue 
be  a 
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patent.  —  licensee.  —  contract.  —  jurisdiction  of  u.  s.  courts. 

BILL  V.  WHITCOMB. 

Notwithstanding  that  an  action  at  law  will  He  for  the  infringement  of  a  patent, 
proceedings  in  equity  mag  usuoRg  be  maintained  where  more  practical  amd  efi' 
dent  to  the  ends  of  justice. 

A  suit  for  infringement  of  a  patent  cannot  he  maintained  Bg  a  partg  who  ewnt 
the  exclusive  right  to  use  the  invention  within  a  specified  territorg,  but  not  tk 
exclusive  right  to  mamufaetyrs  it  therein.     Such  a  partg  is  merdg  a  licensee. 

Where  it  appeared  that  defendants  had  entered  into  a  contract  with  complainasU 
wherebg  complainants  acquired  the  exclusive  rigfit  to  use  and  vend  the  invention 
within  a  particular  territorg^  the  enjogment  of  which  exclusive  rigfu  defendants 
guaranteed,  and  after  the  exectUion  of  the  contract,  defendants  assigned  to  a  third 
partg  the  unrestricted  right  to  use  and  vend  the  invention  without  excepting  the 
territorg  assigned  to  complainants,  upon  a  hill  for  injunction  and  account  it 
wets  held:  that  the  complainants  were  onlg  licensees,  and  could  not,  therefore, 
maintain  a  suit  for  infringement ;  and  that  eu  there  was  no  question  arising 
under  the  statutes  relating  to  patents,  and  both  parties  were  residents  of  the  same 
state,  the  court  was  without  jurisdiction, 

Sheplet,  J.  The  Allen  Manufacturing  Company,  being  the  ownen 
of  the  rights  secured  by  three  different  letters  patent  of  the  United  States, 
for  the  inventions  of  Edwin  Allen  in  improvements  in  printing-presses, 
on  the  1st  of  February,  1871,  entered  into  a  certain  contract  with  the 
complainants.  This  bill  is  brought  to  enforce  the  rights  of  the  complain- 
ants under  that  contract. 

The  contract  begins  with  a  recital  that  the  Allen  Manufactoring  Com- 
pany are  the  owners  of  a  patent  automatic  envelope  printing-press.  In 
fact  they  were  then  manumcturing  a  printing-press  which  they  styled  a 
patented  automatic  envelope  printing-press,  in  the  organization  of  which 
were  included  the  inventions  secured  by  the  three  patents  above  men- 
tioned ;  ^*  the  exclusive  right  to  use  and  vend  said  presses  in  the  cotini^ 
of  Worcester  and  in  the  State  of  Rhode  Island"  is  granted  to  HiU* 
Devoe  &  Co.,  the  complainants,  the  Allen  Manufacturing  Company  re- 
serving for  themselves  *^  the  exclusive  right  to  manufacture  said  presses," 

The  second  clause  in  the  contract  provides  that  the  company  shall, 
within  a  reasonable  time,  supply  all  presses  ordered  by  compLainanis  in 
writing,  and  also  that  such  presses  shall  be  in  all  respects  complete  and 
perfect,  and  provided  with  all  the  improvements  then  in  use  with  said 
presses,  and  owned  or  under  the  control  of  the  party  of  the  first  part ;  and 
said  parties  of  the  second  part,  the  complainants,  ^^  shall  have  uie  excln- 
sive  right  to  said  improvements  in  the  territory  aforesaid  under  the 
terms  of  this  agreement.'*  The  third  clause  is  a  covenant  to  protect  and 
defend  tlie  complainants  in  the  exclusive  use  and  enjoyment  of  the  said 
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automatic  enyelope  printing-presses  in  the  territoir  aforesaid,  and  of  the 
improvements  aforesaid,  and  to  protect  them  against  all  claims  and  de- 
mands of  all  persons  for  infringement  or  damage  therefor. 

The  fourth  daose  provides  for  the  payment  by  complainants  of  the 
sum  of  one  thousand  dollars  for  each  press  ordered  and  received  by  them, 
and  of  a  royalty  of  one  dollar  per  day  on  each  press  on  which  envelopes 
can  be  printed  of  size  No.  6,  and  corresponding  royalties  for  other  sizes 
^^when  said  parties  of  the  second  part  shall  be  protected  in  the  exclosive 
use  and  enjoyment  of  them  according  to  this  agreement,*' 

The  fifth  clause  contains  provisions  concerning  the  sale  by  complain- 
ants to  other  parties,  not  material  to  the  subject  matter  of  tUs  inquiry. 
It  is  provided  in  the  sixth  clause  that  complainants  shall  have  the  exclu- 
sive right  in  said  territory  to  use  any  and  all  improvements  upon  said 
presses,  which  shall  hereafter  be  made,  and  which  shall  be  owned  b^  or 
under  the  control  of  said  parties  of  the  first  part,  and  shall  have  the  right 
to  adapt  said  improvements  to  all  presses  purchased  by  them  before 
the  date  of  said  improvements.  The  complainants  were,  therefore,  not 
grantees  of  an  exclusive  right  under  the  patents,  or  any  of  them,  to  the 
whole  or  any  specified  part  of  the  United  States.  They  were  licensees, 
with  the  right  of  using  and  vending  to  others  to  be  used,  within  the  spec- 
ified territory,  such  presses  embodying  the  patented  inventions  as  they 
might  purchase  of  the  Allen  Company,  which  owned  the  patents,  and 
having  coupled  with  that  license  a  grant  of  the  exclusive  right  to  use, 
rent,  and  vend  said  presses  in  the  specified  territory  upon  the  prescribed 
conditions,  and  a  covenant  for  protection  in  ^^  the  exclusive  use  and  enjoy- 
ment of  said  automatic  printing-presses  aforesaid  and  of  the  improve- 
ments aforesaid." 

Such  a  contract  clearly  gives  the  licensee  no  right  of  action  for  an 
infringement  of  the  patent.  To  enable  the  purchaser  to  sue,  the  assign- 
ment must  undoubtedly  obnvey  to  him  the  entire  and  unqualified  mo- 
nopoly which  the  patentee  held  in  the  territory  specified,  excluding  the 
patentee  himself  as  well  as  others.  Any  assignment  short  of  this  is  a 
mere  license,  and  the  legal  right  in  the  monopoly  remains  in  the  patentee, 
and  he  alone  can  maintain  an  action  against  a  third  party  who  commits 
an  infringement  upon  it.  G-ayler  v.  WUder^  10  How.  477 ;  Sa^ford  v. 
Me%9er,  2  Official  Gazette,  470. 

After  the  first  day  of  February,  1871,  the  date  of  the  contract,  the 
Allen  Manufacturing  Company  at  Norwich,  in  the  State  of  Connecticut, 
sold  to  G.  Henry  Whitcomb  and  David  Whitcomb,  the  other  respondents, 
a  certain  printing-press  manufactured  by  the  company,  of  a  style  known 
to  them  as  a  job-press,  being  a  press  of  different  style  from  the  one  in  use 
by  complainants,  but  containing  the  inventions  covered  by  the  three 
letters  patent  before  mentioned,  and  the  Whitcombs  used  this  job-press 
from  time  to  time  in  their  business  at  Worcester.  There  is  evidence  in 
the  case  tending  to  show  such  notice  of  the  contract  between  the  Allen 
Manufacturing  Company  and  Hill,  Devoe  ft  Co.,  the  complainants,  as 
would,  according  to  the  rules  established  in  courts  of  equity,  put  them 
upon  inquiry  and  charge  them  with  knowledge  of  all  the  facto  to  which 
such  inquiry  would  lead.  Complainants  bring  this  bill  against  the  Whit- 
combs and  the  Allen  Manufacturing  Company  for  the  use  of  said  press, 
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charging  it  to  be  without  their  ooaaent,  and  in  violation  of  the  oratorB' 
rights  and  privileges  under  said  letters  patent,  and  the  exduaive  right 
and  privilege  granted  to  them^  and  bb  an  infringemeut  upon  the  exdusiTe 
rights  and  priviWes  of  the  complainants  under  the  three  letters  patent 
aforesaid.  All  of  the  defendants  strenuously  insist  that  the  aale  of  the 
job-press  to  the  Whitcombs  to  be  used  in  Woroester  was  not  in  violation 
of  the  exclusive  rights  and  privileges  granted  to  the  complainants,  by 
reason  of  the  diflEerences  in  the  construction  and  operation  of  the  job-press, 
as  compared  with  the  automatic  envelope-press.  I  am,  however,  of 
opinion  that,  inasmuch  as  the  job-press  embodied  in  its  organization  the 
three  inventions  secured  bv  letters  patent,  and  embodied  in  the  oiganiza- 
tion  of  the  press  described  in  the  contract,  the  sale  of  that  press  to  be 
used  in  Worcester  was  a  violation  of  the  agreement  of  the  Allen  Manu- 
facturing Company  to  protect  the  complainants  in  the  exclusive  use  of 
the  patented  improvements  in  that  territory.  I  am  also  of  opinion,  as 
before  stated,  that  the  Whitcombs  in  a  court  of  equity  would  be  charged, 
upon  the  evidence  in  this  record,  with  notice  of  the  equities  of  the  oom- 
plainants.  The  complainants  contend  that  the  Alien  Manufacturing 
Company  have  substantially  agreed  vrith  the  complainants  that  the^ 
would  not  sell  the  patented  mventions  to  be  used  within  the  limits  speci- 
fied in  the  contract ;  that  they  were  limited  by  the  contract  not  to  dispose 
of  machines  containing  the  patented  inventions  with  an  uni^tricted  right 
of  use,  but  that  the  right  of  user  should  have  been,  by  the  conditions  d 
the  sale,  restricted  to  territory  outside  of  that  territory  within  which  they 
had  covenanted  to  protect  the  complainants  in  the  exclusive  use.  Thej 
claim  that  the  company  (respondents)  sold  without  such  restriction,  and 
the  Whitcombs  (respondents)  bought  with  notice  of  such  contract  rela- 
tions subsisting  between  the  company  and  the  complainanto.  They  daim, 
therefore,  that  a  court  of  equity  will  treat  that  as  having  been  done  which 
ought  to  have  been  done  by  uie  parties,  and  protect  the  complainants  in 
their  right  to  the  exclusive  use  within  the  described  limits.  This  presents 
the  question  of  the  jurisdiction  of  this  court.  Objection  is  made  to  the 
equity  jurisdiction,  upon  the  ground  that  the  complainants  have  a  plain, 
adequate,  and  sufficient  remedy  at  law,  by  an  adaon  for  breach  of  the 
covenants  and  agreements  in  the  contract ;  but  this  objection  would  not 
avail  if  this  court  had  jurisdiction,  by  reason  o|  the  residence  of  the  par- 
ties, for  the  reason  that  the  remedy  at  law,  in  a  case  like  this,  would  not 
be  as  practical  and  efficient  to  the  ends  of  justice  and  its  prompt  admin- 
istration as  the  equitable  remedy*  Wylie  v.  Coxe^  15  How.  415 ;  Q-ar- 
rUon  V.  77ie  Memphis  Imurance  Company^  19  How.  812.  Another  ob- 
jection is  that  the  Dill  in  this  case  does  not  set  out,  as  a  claim  for  equitable 
relief,  supposed  equities  springing  from  a  violation  of  the  contract  and 
notice  to  the  Whitcombs,  out  is  a  bill  for  injunction  and  account,  on  the 
ground  of  alleged  infringement  of  the  exclusive  rights  of  the  complainanfaB 
under  the  several  patents  set  out  in  the  bill.  This  objection  is  well  taken. 
The  bill  cannot  be  sustained  as  n  bill  for  infringement  of  rights  under 
letters  patent.  The  complainants  are  licensees  only,  and  as  such  cannot 
maintain  an  action  for  infringement  in  their  own  name.  The  respondents 
are  not  infringers  of  any  rights  under  letters  patent.  The  Allen  Manu- 
facturing Company  were  the  owners  by  assignment  of  the  letters  patent, 
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and  sole  ownen  for  tbe  United  Statee.  They  cannot,  therefore,  be  in- 
f ringerB.  The  other  refipondeiitt,  the  Whitoombs,  bought  their  press  of 
the  oompany,  which  had  the  power  to  coavey  to  them  a  machine,  with 
the  right  to  use  it  anywhere  in  the  territory  owned  by  the  grantors,  which 
embcaosd  the  iviiole  United  States.  They  are  not  infringers  under  the 
patent  law.  The  mere  fact  that  the  patentees,  in  violation  of  a  ooFenant 
which  they  had  made  with  othor  parties  not  to  do  so,  had  coiiTeyed  to 
them  the  unrestricted  right  to  use  tiie  patented  inventions,  did  not  make 
them  infringers  of  any  rights  under  the  letters  patent.  For  these  reasons 
Uie  bill,  in  its  jwesent  form,  cannot  be  maintamed.  Inasmuch,  however, 
as  that  objection  might  be  obviated  by  an  amendment  of  the  bill,  setting 
out  the  grounds  of  equitable  relief  upon  whidi  the  eomplainants  rely,  I 
think  it  better  not  to  rest  the  decision  upon  any  technical  groundei  as  to 
the  form  of  the  bill  and  the  grounds  of  equitoble  reUef  set  up  in  the 
record,  bat  to  consider  the  oaae  as  if  the  grounds  rdied  upon  were  well 
chaiged  in  the  pleadings.  The  questioa  then  presented  would  be  -—  when 
the  patentee  or  his  asaignee  of  lettere  patent  for  an  invention  sells  to  a 
person  a  machine  embodying  the  patented  invention,  with  a  covenant 
that  the  vendee  and  licensee  shall  be  the  exclusive  licensee,  and  have  the 
sole  right  to  use  the  patented  invention  within  a  described  territory,  and 
tiiereafter  sells  to  another  the  patented  inventicm  in  violation  of  his  con* 
tract,  to  be  used  in  the  described  temtory,  such  second  vendee  having 
notioe  of  the  first  contract,  — Can  the  lieensee  enforce  his  ri^ts  by  bill  in 
equity  in  the  federal  courts  without  regard  to  the  dtisenship  of  the  par- 
ties, under  the  jurisdiction  conferred  npon  those  courts  by  the  patent  act  ? 
Ibe  fifty-fifth  section  of  the  act  of  July  8, 1870,  enacts  ""  that  all  actions, 
suits,  controversies,  and  cases  arising  under  the  patent  laws  of  the  United 
States  shall  be  originally  cognizable  as  well  in  equity  as  at  law  by  the 
circuit  courts  of  the  United  States ;  '*  •  «  •  •  ^  and  the  court  shall 
have  power  upon  bill  in  equity  filed  by  any  party  aggrieved  to  grant  in- 
junctions according  to  the  course  and  principles  of  courts  of  equity  to 
prevent  the  violation  of  any  right  secured  by  patent  on  such  terms  as  the 
court  may  deem  reasonable."  Is  the  case  supposed  a  case  or  controversy 
arising  under  the  pat^it  laws  of  the  United  States  ?  I  feel  compelled  to 
come  to  the  conclusion  that  it  is  not.  It  is  a  case  arising  under  a  con- 
tract in  relation  to  a  machine  embodying  in  its  organization  three  or  more 
patented  inventions.  But  it  is  a  case  arising  out  of  the  contract,  and  the 
relations  ot  the  parties  under  that  contract,  and  not  under  the  patent 
laws  of  the  United  States.  If  the  Allen  Manufacturing  Company  were 
the  sole  manufacturers  of  a  certain  description  of  printing-presses  not 
patented,  and  should  sell  one  of  such  presses  to  the  complainants,  widi  a 
covenant  that  they  would  not  sell  any  nke  press  to  any  other  person  to  be 
used  in  the  same  territory  to  compete  with  them,  and  afterward  should 
sell  to  another  person  who  had  notice  of  ihe  contract  a  like  printing-press, 
to  be  used  in  the  same  territory  in  competition  with  the  first  vendees,  it 
would  present  a  case  furnishing  precisely  the  same  ground  for  equitable 
jurisdiction  as  that  claimed  to  exist  in  the  present  case.  It  would  present 
a  case  cognizable  in  a  court  of  equity  in  the  state  of  which  the  parties 
were  citizens,  if  the  court  should  be  of  opinion  that  there  was  not  a  full, 
adequate*  and  complete  remedy  at  Uw.    It  would,  in  my  opinion,  present 
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a  case  for  equitable  relief  in  tiiis  ooart,  if,  by  reason  of  the  parties  being 
oitisens  of  different  states,  this  court  had  junadiction  of  the  case.  But  it 
would  not  be  and  this  case  is  not  a  bill  to  prevent  *^  the  violation  <rf  a 
right  secured  by  patent,"  but  of  a  right  seciued  by  contract.  The  ma> 
chine  purchased  by  the  Whitoombs  of  the  patentees  had  passed  out  ct  the 
monopoly  and  from  under  the  protection  of  the  patent  laws  of  the  United 
States,  and  was  like  other  property  subject  only  to  the  operation  of  the 
laws  of  the  State.  G-oodyear  v.  Beverly  Rubber  Oompamy^  1  Cliff.  S68 ; 
Adamt  v.  BurTu,  1  Official  Gasette,  282 ;  SawUy  t.  MteheU,  4  Fish. 
888 ;  S.  0.1  Official  Gazette,  806 ;  Bloomer  t.  MeQuewan  et  al.  14 
How.  5S9;  WUeon  r.  Roueeeau^  4  How.  646;  Metropolitan  Waahing 
Machine  Company  y.  Earle^  2  Fish.  208.  In  a  court  of  general  equity 
jurisdiction  tne  fact  that  the  patentee  had,  in  fraud  of  his  contract,  con- 
veyed such  a  right  to  use  the  machine  in  the  city  of  Worcester  to  one 
who  had  notice  of  the  contract  would  furnish  a  ground  for  equitable  re- 
lief, for  the  very  reason  that  thereby  the  purchaser  had  acquired  Uie  right 
to  use  the  machine  without  violation  of  the  patent  laws,  when  the  pat- 
entee had  stipulated  that  no  one  but  the  first  licensee  shocdd  be  able  to  do 
so  without  being  liable  as  an  infriiu^r*  The  case  is  like  that  cited  by 
complainant's  counsel  of  Taylor  v.  Stibbert^  2  Vesey,  Jr.  489,  where  the 
venaor  of  real  estate  was  bound  to  grant  a  lease  or  answer  in  damages 
for  non-performance.  The  purchaser  bought  with  notice  of  the  contract, 
and  the  court  held  that  he  must  fulfil  it.  The  equitable  jurisdiction 
springs  in  that  case  from  the  breach  of  the  contract,  tiie  notice  of  it  to  the 
vendee,  and  the  want  of  an  adequate  legal  remedy.  Admitting  that  all 
these  elements  exist  in  the  present  case,  they  do  not  confer  jurisdiction  in 
this  case  over  these  parties,  for  these  facts  alone  do  not  bring  the  case 
within  any  grant  in  me  Constitution  to  Congress  of  judicial  power,  or  of 
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FOURTH  NATIONAL  BANK  OF  OHIO  AGO  v.  OITT  NATIONAL 

BANK  OF  GRAND  RAPIDS. 

Oon^lainants^  a  hank^  dUcoutUed  a  note  the  amount  of  which  wcu  placed  to  As 
credit.  Prior  to  the  maturity  of  the  note  A  drew  hie  check  on  complmnanU  for  on 
amount  less  than  had  been  credited  to  his  account^  which  check  toas  purchased  hf 
defendants^  and  upon  being  presented  payment  thereof  was  refused.  Defendants 
having  brought  an  action  at  law  upon  the  cheeky  complainants  filed  their  bill  for 
an  injunction  to  restrain  the  same,  Heldy  that  there  could  he  no  injunction; 
that  the  check  was  in  effect  an  assignment  of  the  amount  neceuary  to  pay  tf,  and 
that  no  right  of  equitable  set-off  existed  in  respect  of  the  nate^  as  against  the  holders 
of  the  check* 
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Bbeesb,  C.  J.  Thifl  was  a  bill  in  chancery  by  appellants  to  enjoin  a 
suit  at  law,  brought  by  the  appellees  against  appellants  to  recover  the  pro- 
ceeds of  a  che<^,  drawn  by  one  Latourette,  on  appellants,  and  for  which 
appellees  had  paid  the  money,  and  thereby  became  owners  of  it  in  due 
ooiiTse  of  business,  and  for  value. 

Appellants  own  a  banking  institution  in  Chicago,  and  appellees  in  the 
city  of  Grand  Rapids,  in  the  State  of  Michigan. 

Latoorette  was  a  resident  of  the  last  named  city,  and  had,  on  the  25th 
of  September,  1871,  obtained  a  discount  of  appellants,  on  his  note  for  five 
thoasand  dollars,  and  which  sum  was  duly  placed  to  his  credit  on  their 
books. 

On  the  6th  of  October  thereafter,  Latourette  drew  his  check  against  a 
portion  of  these  funds,  for  one  thousand  dollars,  in  favor  of  appellees,  who, 
on  the  same  day,  paid  the  cash  for  it,  taking  it  in  the  usual  course  of  busi- 
ness. The  check  was  sent  immediately  to  Chicago  for  collection,  but  it 
did  not  reach  there  in  time  to  be  presented  for  payment  00.  the  next  day, 
which  was  Saturday.  On  the  following  day,  Sunday,  the  memorable  fire 
occurred,  preventing  banks  from  doing  business  until  the  17th  day  of 
October,  on  which  day  the  check  was  duly  presented  and  payment  re- 
fused. 

Appellees  brought  assumpsit  in  the  circuit  oourt  to  recover  die  amount 
of  the  check,  which  is  the  suit  sought  to  be  enioined. 

The  prayer  of  the  bill  is,  not  only  that  appellees  be  enjoined  from  pros- 
ecuting the  suit,  but  that  complainants  may  be  decreed,  as  t^ainst  appel- 
lees, to  have  a  first  and  valid  lien  on  Latourette's  deposit  to  secure  the 
Cyment  of  his  note.  It  was  also  alleged  that  Latourette  had  gone  into 
nkruptcy  on  or  about  the  8th  of  November,  1871,  on  a  petition  filed  on 
October  18th,  and  an  assignee  appointed,  to  whom  was  assigned  all  the 
estate  of  the  bankrupt. 

The  object  of  the  oill  is,  to  ascertain  and  settle  the  rights  of  the  appel- 
lants as  against  the  appellees,  the  holder  of  the  check,  and  the  assignee  in 
bankruptcy. 

A  demurrer  was  interposed,  on  which  the  court  gave  judgment  for  the 
defendant  and  ordered  a  decree  dismissing  the  bill.  To  reverse  this  de- 
cree an  appeal  was  taken  to  this  court 

The  note  discounted  by  appellants  was  not  due  —  three  days'  grace  be- 
ing allowed  —  until  the  28th  day  of  October. 

The  check  was  presented  for  payment  on  the  17th  day  of  October,  on 
which  day  there  were  funds,  belonging  to  the  drawer  of  the  check,  in  the 
bank  sufficient  to  pay  it. 

On  the  authority  of  3funn  et  al,  v.  Bureh  et  al.  26  111.  35,  we  must 
hold  the  holder  of  the  check,  who  had  paid  value  for  it,  was  entitled  to  so 
much  of  this  fund  as  the  check  called  for,  and  when  presented  to  appel- 
lants, they  became  the  holder  of  the  money  to  the  use  of  appellees,  and 
were  bound  to  account  to  them  for  that  amount,  unless  other  equities 
have  intervened. 

It  is  claimed  by  appellants  they  have  equities  superior  to  those  of  appel- 
lees, and  of  such  a  nature  as  to  override  the  legal  claim  of  appellees. 

Those  equities  are  based :  1.  Upon  an  alleged  lien  on  the  funds  of  its 
depositorB  to  secure  their  indebtedness,  whether  matured  or  not.    2.  In  a 
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case  of  iDBolreDoy  of  a  depontor^  a  rig)it  to  an  equitable  set-off  enalb^  in 
&ivor  of  the  bank,  and  this  widioat  regard  to  the  maturity  of  the  debt ; 
and  they  further  urge,  that  the  assignee  in  bankruptcy  of  the  dsaww  of 
the  cheek  has  a  claim  upon  this  fund  as  against  the  chedc  holder  and  ap- 
pellants, and  appellants  may  be  subjected  to  another  suit.  As  to  the  firat 
proposition,  that  is  answered  b^  the  case  cited.  It  was  there  said  the 
check  operated  as  an  equitable  if  noi  a  legal  aBsi^ment  and  transfer  of 
tiiis  money  from  the  depositor  to  the  holder  of  this  cheeky  as  the  drawer 
had  in  the  bank  at  the  time  it  waa  presented  for  payment,  subject  to  his 
draft,  an  amount  sufficient  to  pay  it.  The  rights  of  the  parties  were  then 
fixed,  and  appellants  had  no  right,  subsequently,  to  pay  other  checks  or 
oth^  demands,  either  to  tbMnseiTes  or  to  others,  which  were  alterward 
presented  or  accrued.  If  they  could  not  retain  this  money  to  pay  a  debt, 
which,  after  the  presentation  of  the  check,  had  accrued  to  themselyes,  it  is 
very  clear  they  could  not  retain  it  under  the  claim  of  a  lien  for  a  debt  not 
due.  Such  a  claim  would  be  destructiye  ot  the  yery  purpose  of  a  bank 
accommodation  such  as  this  was.  If  a  bank  can  retain  the  money,  as 
against  the  note,  of  what  use  to  a  borrower  is  the  discount  ?  The  univer- 
sal custom  informs  us  what  the  contract  of  all  the  parties  to  such  tranaao- 
tions  is.  It  informs  us  that  the  banker,  when  he  receives  the  deporats, 
agrees  with  the  depositor  to  pay  it  out,  on  the  presentation  of  his  check, 
in  such  sums  as  those  diecks  may  specify,  and  to  the  persons  presenting 
them ;  and  with  the  whole  world  the  banker  agrees  that  whosoever  shall 
become  the  owner  of  sudi  check  shall,  upon  presentation  thereof,  become 
thereby  tiie  owner  and  entitled  to  receive  the  amount  specified  in  the 
check,  provided  the  drawer  shall,  at  that  time,  have  that  amount  on  de- 
posit. 

It  was  further  said,  in  tiie  case  cited,  to  deny  to  the  holder  of  a  bank 
check  both  a  legal  and  equitable  right,  after  presentation  of  the  check,  to 
the  money  of  the  drawer  in  the  faimds  of  the  banker,  would  destroy  the 
most  valuable  feature  of  bank  deposits  and  chedcs.  In  the  very  nature  of 
such  transactions  a  banker's  lien  cannot  extend  to  the  money  left  on  de- 
posit wit^  him  according  to  the  customs  and  usages  of  banks.  It  has  never 
been  so  extended,  but  is  confined  to  sureties  and  valuables  which  may  be  in 
the  banker's  custody  as  collaterals.  The  credit  must  be  given  on  the  credit 
of  the  sureties  or  valuables  either  in  possession  or  expectancy.  SuMseU 
V.  Hadduck^  8  Gilm.  233.     This  is  the  extent  of  a  baiter's  lien. 

The  other  proposition,  that  of  a  right  to  an  equitable  set-off,  this  right 
ndght  be  conceded  if  no  third  party  was  in  the  way.  The  third  party 
here  is  the  appellees,  whose  right  to  this  money  was  fixed  on  the  17th  day 
of  October,  the  day  the  check  was  presented  and  payment  demanded. 
This  right  of  set-off,  as  claimed,  is  but  another  phase  of  the  banker*s  lien, 
and  has  no  foundation  in  law  or  justice  as  against  a  check  holder  for 
value. 

The  remaining  proposition  is  readily  disposed  of  when  it  ii  considered 
that  the  title  of  the  assignee  of  property  of  the  bankrupt  is  subject  to  all 
the  rights  and  equities  which  would  have  affected  such  property  while  in 
the  hands  of  the  bankrupt  before  the  adjudication  in  bankruptcy.  The 
right  of  af^Uees  had  become  fixed,  and  their  equity  was  complete  before 
the  petition  in  bankruptcy  was  filed* 
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It  cannot  be  seriously  claimed  by  appellants  thai  a  reoorery  by  appel- 
lees in  their  action  at  law,  on  this  check,  would  not  be  a  dcdfence  to  an 
action  bronght  by  the  assignee. 

We  do  not  perceive  any  ground,  legal  or  equitable,  on  which  the  claim 
of  appellants  is  based,  u  their  first  two  propositions  were  sound,  a  most 
important  part  of  the  system  of  banking  would  become  worthless. 

The  decree  of  the  circuit  court  is  affirmed. 


8XJPBEMSI  OOUBT  OF  THB  UNITBD  BTATBS. 

[OciOBSB  Term,  1878.] 

REMOVAL  OF  CAUSES. 

GROVER  A  BAKER  SEWING^MAOHINE  CO.  et  at.  y.  FLOREHTOB 

SEWmG-MAGHINE  CO. 

1.  Original  cognizance  of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity, 
is  vested  in  me  circuit  courts  hy  the  eleventh  section  of  the  judiciary  curt,  concur^ 
rent  with  the  courts  of  the  several  states,  subject  to  certain  limitations,  conditions, 
and  restrictions. 

2.  Those  conditions,  applicable  to  the  present  case,  are,  that  the  matter  in  dispute 
shall  exceed,  exclusive  of  costs,  the  sum  or  value  of  five  hundred  dollars,  and  that 
an  alien  is  a  party,  or  that  the  suit  is  between  a  citizen  of  the  state  where  the  suit 
%s  brought  and  a  citizen  of  another  state. 

3.  Where  the  matter  in  dispute  does  not  exceed,  exclusive  of  costs,  the  sum  or  value 
of  five  hundred  dollars,  the  circuit  courts  have  no  jurisdiction,  except  in  revenue 
and  patent  cases,  and  the  restriction  appliccMe  to  all  cases  is,  thai  no  dvil 
suit  shall  be  brought  before  any  circuit  court  against  any  inhabitant  of  the  United 
States  by  any  original  process  in  any  other  district  than  that  whereof  he  is  an  in. 
habitant  or  in  which  he  shall  be  found  at  the  time  of  serving  the  writ. 

4.  Suits,  whether  at  law  or  in  equity,  when  commenced  in  a  state  court  against 
an  alien,  or  by  a  citizen  of  the  state  in  which  the  suit  is  brought  against  a  citizen 
of  another  state,  may,  under  the  twelfth  section  of  the  same  cu!t,  be  removed  by  the 
defendant  for  trial  into  the  next  circuit  court  for  the  same  district,  provided  the 
defendant  file  a  petition  requesting  such  removal  at  the  time  of  entering  his  ap- 
pearance  in  the  state  court,  and  comply  with  all  the  other  conditions  specified  in 
the  section. 

5.  By  the  true  construction  of  that  section  it  is  required,  in  order  that  the  right  to 
effect  the  removal  may  arise,  that  each  distinct  interest  should  be  represented  by 
persons,  all  of  whom  are  entitled  to  sue,  or  such  as  may  be  sued  in  the  federal 
courts  ;  the  estallished  rule  being,  that  where  the  interest  is  joint  each  of  the  persons 
concerned  in  that  interest  must  be  competent  to  sue  or  be  liable  to  be  sued  in  the 
court  to  which  the  suit  is  removed. 

6.  Circuit  courts  do  not  derive  their  judicial  powers  immediately  from  the  Con^ 
siitution  ;  consequently  the  jurisdiction  of  such  courts  in  every  ease  must  depend 
upon  some  act  of  Congress,  as  the  Constitution  provides  that  the  judicial  powers 
of  the  United  States  shall  be  vested  in  one  supreme  court  and  in  such  inferior 
courts  as  the  Congress  mc^from  time  to  time  ordain  and  establish. 


800  THE  A5IERICAN  LAW  TmS  SSPORTS.        [September,  1874. 

Vol.  i.]       Oboteb  4b  Bakbk  8«wiv«-xach.  Co.  v.  Fummoi  8kwivo-mach.  Co.      (No.  9. 

7.  Oourti  erwUed  hy  ttatuU  eon  hope  no  JurudietioH  in  controversies  between 
party  and  party  except  such  as  the  statute  confers. 

8.  Different  regulations  are  enacted  in  ike  subsequent  act  for  the  removal  of  eaiues 
in  certain  cases  from  the  state  courts^  hut  this  act^  like  the  judiciary  acty  limits  the 
right  of  removal  to  the  alien  defendant  and  to  the  defendant  who  is  a  citizen  of  a 
state  other  than  that  in  which  the  suit  is  brought. 

9.  None  but  the  alien  defendant  or  the  non-resident  defendant  have  any  right  un- 
der that  act  to  petition  for  the  removal  of  the  ccue,  but  the  provision  is  that  such  a 
defendant  may  at  any  time  before  ihe  final  hearing  of  the  cause  remove  the  same 
from  the  state  court  into  the  circuit  court  for  trial,  subfect  to  the  conditions  therein 
expressedy  even  though  it  appears  that  a  citizen  of  the  state  where  the  suit  is 
brought  is  also  a  defendant ;  if  (I)  the  suit,  so  far  as  it  relates  to  the  alien  defend" 
ant  or  the  non-resident  defendant^  was  instituted  and  is  prosecuted  for  the  pur- 
pose  of  restraining  or  enjoining  such  defendant ;  or  (2)  if  the  suit  is  one  whichf  so 
far  as  it  respects  such  alien  or  non-resident  defendanty  can  befnedly  detemUntd 
without  the  presence  of  the  other  defendant  or  defendants  as  parties  in  the  cause, 

10.  Cases  can  only  be  removed  under  that  act,  however,  subject  to  the  fundamen- 
tal condition  that  the  removal  of  the  cause  shall  not  be  deemed  to  prejudice  or  take 
away  the  right  of  the  plaintiff  to  proceed  at  the  same  time  with  the  suit  tn  the  state 
court,  if  he  shall  see  fit,  agatnst  the  other  defendants. 

11.  Nothing  can  be  inferred  from  that  act  to  support  (he  theory  assumed  by  the 
defendants,  as  the  material  phrase  of  the  act  is  the  same  as  the  language  employed 
in  the  judiciary  act,  and  the  construction  must  be  controlled  by  the  rule  that  words 
and  phrases,  the  meaning  of  which  have  been  ascertained  by  judicial  interpreta* 
tion,  are,  when  used  in  a  subsequent  statute,  to  be  understood  in  the  same  sense. 

12.  Congress  amended  that  act  on  the  2d  of  March,  1867,  and  extended  the 
right  of  removed  in  such  a  case  to  the  citizen  of  another  state,  whether  he  be  plain-' 
tiff  or  defendant,  in  a  suit  commenced  or  pending  in  a  state  court,  in  which  there 
is  controversy  between  a  citizen  of  the  state  in  which  the  suit  is  brought  and  a  citi- 
zen of  another  state, 

13.  Aliens  are  not  included  in  the  new  enactment  at  all,  and  the  conditions  appH- 
cable  to  the  non-resident  party,  whether  plaintiff  or  defendant,  are,  that  the  peti- 
tioner must  file  in  the  state  court  an  affidavit,  stating  that  he  has  reason  to  beUeve, 
and  does  believe,  that,  from  prejudice  or  local  influence,  he  will  not  be  able  to  olh 
tain  justice  in  such  state  court ;  and  the  act  provides  thai  if  he  will  file  such  affi^ 
davit  and  conmlywith  all  the  other  specified  conditions,  he  may,  at  any  time  before 
the  final  hearing  or  trial  of  the  suit,  apply  to  the  state  court  for  the  removal  cfthe 
suit  into  the  next  circuit  court  to  be  heul  in  the  district,  and  Aat  it  shall  be  the  duty 
of  the  state  court  to  proceed  no  further  in  ihe  suit 

14.  Appropriate  language  to  show  that  the  law  makers  intended  to  vest  in  the  non* 
resident  party,  whether  plaintiff  or  defendant,  the  nght  to  remove  the  suit  into  the 
circuit  court  in  a  case  where  a  citizen  of  the  state  in  which  the  suit  is  brought  is 
joined  in  the  suit  with  the  petitioner,  is  wholly  wanting,  nor  is  it  competent  for 
the  court  to  supply  the  deficiency  by  construction,  as  it  is  obviously  the  main  pur- 
pose of  ihe  act  to  extend  the  right  of  removal  to  the  nou'resident  plaintiff  as  twff 
as  to  the  non-resident  defendant, 

15.  Words  to  express  any  such  purpose  are  entirely  wanting,  the  language  em- 
ployed being  that  a  pending  suit,  or  one  hereafter  brought,  in  a  state  court  **  in 
which  there  is  controversy  between  a  citizen  of  the  state  in  which  the  suit  is  brought 
and  a  citizen  of  another  state,**  ....  whether  he  be  plaintiff  or  defendanty*^  stu^ 
citizen  of  another  state  "  may  remove  the  same  into  the  circuit  court. 

16.  Instead  of  that  the  language  of  the  judiciary  act  is,  if  a  suit  is  commenced  in  a 
state  court  ^^by  a  citizen  of  the  state  m  which  the  suit  is  brought  against  a  citizen 
of  another  stated  the  defendant  may  remove  the  suit  into  the  circuit  court  if  he  file 
his  petition  at  the  time  he  enters  his  clearance  in  the  state  court 
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17.  Beffond  doubt  the  phnutdlogp  of  ih$  two  prowUient  i$  different^  hut  they  msan 
the  satne  thing  in  retpect  to  the  party  who  may  effect  the  removal^  except  that  the 
last  act  extends  the  pritnleye  to  the  non-resident  plaintiff  as  well  as  to  the  non^resi' 
dent  defendant  ;butaUof  the  plaintiffs  or  all  of  the  defendants^  as  the  ease  may 
hey  must  he  non-residents  and  mtietjom  in  the  petition  for  the  removal  of  the  suit* 

Mb.  Justice  Clifford  delivered  the  opinion  of  the  court. 

Original  cognizance  of  all  suits  of  a  civil  nature,  at  common  law  or  in 
equity,  is  given  to  the  circuit  courts  by  the  eleventh  section  of  the  judi- 
ciary act,  concurrent  with  the  courts  of  the  several  states,  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  five 
hundred  dollars,  ....  and  an  alien  is  a  party,  or  the  suit  is  between 
a  citizen  of  the  state  where  the  suit  is  brought  and  a  citizen  of  another 
state,  subject,  however,  to  the  restriction  that  no  civil  suit  shall  be  brought 
before  any  circuit  court  against  any  inhabitant  of  the  United  States  by 
any  original  process  in  any  other  district  than  that  whereof  he  is  an  in- 
habitant, or  in  which  he  shall  be  found  at  the  time  of  serving  the  writ.  1 
Stat,  at  Large,  78. 

Suits  commenced  in  a  state  court  against  an  alien,  or  by  a  citizen  of 
the  state  in  which  the  suit  is  brought,  against  a  citizen  of  another  state, 
may,  under  the  twelfth  section  of  the  same  act,  be  removed  for  trial  by 
the  defendant  into  the  circuit  court  for  the  same  district  if  the  matter  in 
dispute  exceeds  the  sum  or  value  of  five  hundred  dollars,  provided  the 
defendant  file  a  petition  requesting  such  removal  at  the  time  of  entering 
his  appearance  in  the  state  court,  and  offer  good  and  sufficient  surety 
that  he  will  enter  copies  of  the  process  against  him  in  such  circuit  court 
on  the  first  day  of  its  next  session,  and  for  his  appearance,  and  that  he 
will  give  special  bail  in  the  case  if  such  bail  would  be  requisite  in  the 
state  court.      Ibid.  79. 

Jurisdiction  in  such  a  case  is  concurrent  between  the  proper  state  court 
and  the  circuit  court  for  the  same  district,  and  the  provision  is  that  such  a 
suit,  if  commenced  in  the  state  court,  may  be  removed  by  the  defendant 
for  trial  into  the  circuit  court,  subject  to  the  conditions  before  mentioned, 
the  privilege  being  given  to  the  defendant  only,  as  the  plaintiff,  when  he 
institutes  nis  suit,  may  elect  in  which  of  the  two  concurrent  jurisdictions 
he  prefers  to  go  to  trial. 

These  expressions  in  the  act  of  Congress,  where  an  alien  is  a  party  or 
the  suit  is  between  a  citizen  of  a  state  where  the  suit  is  brought  and  a  cit- 
izen of  another  state,  says  Marshall,  Ch.  J.,  the  court  understands  to  mean 
that  each  distinct  interest  should  be  represented  by  persons  all  of  whom 
are  entitled  to  sue  or  may  be  sued  in  the  federal  courts ;  or,  in  other  words, 
that  where  the  interest  is  joint  each  of  the  persons  concerned  in  that  in- 
terest must  be  competent  to  sue  or  be  liable  to  be  sued  in  the  court  to 
which  the  suit  is  removed.  Strawbridge  et  al.  v.  Ourtise  et  al,  8  Cr. 
267 ;  Oonolly  v.  Taylor^  2  Pet.  564 ;  Curtis  Com.  sec.  76. 

All  of  the  complainants  in  that  case  were  citizens  of  Massachusetts,  and 
80  also  were  all  of  the  respondents,  except  one,  who,  it  was  admitted,  was 
a  citizen  of  Vermont.  Due  service  was  made  upon  the  resident  respon- 
dents, and  the*  record  showed  that  the  subpoena  had  also  been  served  upon 
the  other  respondent  in  the  state  where  he  resided.  Want  of  jurisdiction 
was  set  up  by  the  respondents  in  the  circuit  court,  and  the  judge  preaid- 
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ing  in  the  circuit  court  entered  a  decree  dismiiising  the  bill  of  complaint. 
Appeal  was  taken  to  the  snpreme  court,  and  the  supreme  court  unani- 
mously affirmed  the  decree  of  the  circuit  court. 

Repeated  decisions  have  since  been  made  by  this  court  and  bj  many 
other  courts,  state  and  federal,  to  the  same  enect.  Prior  to  the  case  of 
Railroad  Co,  y.  Let$on^  2  How.  550,  it  had  frequently  been  held  by  this 
court  that  a  oorporation  aggregate,  as  such,  was  not  properly  included  in 
the  word  citizen,  as  used  m  the  judiciary  act,  and  consequently  that  such 
a  corporation,  if  regarded  merely  as  an  artificial  being,  could  not  sue  in 
the  federal  courts ;  yet  the  court  decided,  in  seyeral  cases,  that  the  court 
would  look  beyond  the  corporate  character  of  such  an  artificial  being  to 
the  indiyiduab  of  whom  it  was  composed,  and  if  it  appeared  that  ^ey 
were  citizens  of  a  di£Ferent  state  feom  the  party  sued,  that  the  suit, 
whether  an  action  at  law  or  a  suit  in  equity,  could  be  maintained  in  the 
proper  circuit  court. 

Cases  of  that  description  are  quite  numerous,  and  yet  in  all  of  them  it 
was  held  by  this  court  that  all  of  the  corporators  must  be  citizens  of  a  dif- 
ferent state  from  the  party  sued,  else  the  jurisdiction  could  not  be  sus- 
tained. Bank  of  U,  S.  y.  Deveaux^  5  Or.  61 ;  Commercial  ^  Railroad 
Bank  y.  Sloeomb^  14  Pet.  63 ;  Irvine  y.  Lowry^  14  Pet.  299 ;  Breilhaupt 
V.  Bank,  1  Pet  288 ;   We9t  y.  Aurora  Oity,  6  Wall.  142. 

Corporations,  it  is  true,  are  now  regarded  by  this  court  as  inhabitants 
of  the  state  by  which  they  are  creat^  and  in  which  they  transact  their 
corporate  business,  and  it  is  also  held  that  a  corporation  is  capable  of  be- 
inff  treated  as  a  citizen  for  all  purposes  of  suing  and  beii^  sued  in  a  cir- 
cmt  court,  but  the  rule  as  modified,  in  that  r^ard,  does  not  diminirii  Ihe 
authority  of  those  cases  as  precedents  to  show  that  b^  the  true  oonstrae- 
tion  of  the  judiciary  act  it  requires  that  each  of  the  plaintifib,  if  the  inter- 
est be  joint,  must  be  oompetent  to  sue  each  of  the  defendants  in  the  circuit 
court  to  sustain  the  jurisdiction  under  the  eleyenth  section  of  that  act 
Marshall  y.  Railroad  Co.  16  How.  826 ;  Railroad  Co,  y.  Wheeler,  1 
Black,  295 ;  Drawbridge  Co.  y.  Shepherd^  20  How.  227 ;  S.  C.  21  How. 
112 ;  Coal  Co.  y.  Blatehford,  11  WaU.  172. 

Certain  sums  of  money,  it  is  alleged,  in  excess  of  what  could  properly 
be  exacted  by  the  defendant  corporations,  had  been  paid  to  tiiose  corporis 
tions  by  the  platntifib,  and  the  corporation  defendants  refusing  to  refund 
the  amount  of  such  alleged  excess  the  corporation  plaintifEs  instituted  an 
action  at  law,  in  the  supreme  judicial  court  of  the  state,  against  the  cor- 
poration defendants^  to  recoyer  back  the  amount  of  the  alleged  oyerpay* 
ments. 

Patent  rights,  it  seems,  are  owned  by  the  three  corporation  defendants, 
for  the  exclusiye  priyilege  to  construct,  use,  and  yend  certain  patented 
sewing-machines,  and  the  inference  is  that  the  corporation  plaintins  are  or 
haye  been  licensees  (A  ibe  corpoiation  defendants.  What  the  precise  terms 
of  the  license  are  or  were  does  not  yery  satis&ctorily  appear,  but  it  may  be 
inferred  that  tlie  plaintiffs  ooyenanted  to  pay  to  the  defendants  a  certain 
patent  rent  or  tariff  for  the  use  of  the  patent  right,  subject  to  be  reduced 
m  amount  in  case  the  defendants  granted  licenses  to  other  parties  at  a 
lower  rate,  and  the  charge  is  that  the  defendants  did  grant  lieeines  to 
others  at  a  lower  rate  wiwout  making  to  the  plaintiffs  tibie  stipulated  re- 
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duddon;  that  the  coiporation  defendants  have  ever  since  exacted  ihe 
higher  patent  fee  or  tanS  in  violation  of  the  terms  of  the  license. 

Payments  having  been  made  the  plaintiffs  commenced  this  suit  to  re- 
cover back  the  amount.  They  joined  as  defendants  the  Grover  &  Baker 
Sewing-machine  Company^  which  is  a  corporation  established  under  the 
laws  of  Massaohusetts ;  the  Wheeler  &  Wilson  Manufacturing  Company, 
which  is  a  corporation  established  under  the  laws  of  Connecticut ;  and  the 
Singer  Manufacturing  Company,  which  is  a  corporation  established  under 
die  laws  of  New  York«  S^EMonable  appearance  was  entered  by  the  com- 
pany first  named  at  the  return  term,  and  they  filed  an  answer  within  the 
time  required  by  the  rulea  of  the  court.  Neither  of  the  other  corporations 
defendant  entered  a  general  appearance  at  the  return  term,  but  the 
plaintiffs  caused  an  order  of  notice  to  issue  to  those  corporations  respeo- 
tiyely  to  appear  at  the  next  term  of  the  court,  and  subsequently  nled 
proof  that  the  order  of  notice  was  duly  served  by  publication. 

By  the  return  of  the  marshal  it  appears  that  personal  property  of  those 
respective  corporations  was  attached  on  the  original  process,  and  the  plain- 
tiffs claim  that  by  virtue  of  the  attachment  and  the  due  service  of  the 
order  of  notice  the  state  court  acquired  jurisdiction  of  all  the  parties. 
Sabseqaently,  however,  both  of  the  non-resident  corporations  appeared, 
and,  having  obtained  the  leave  of  the  court  for  the  purpose,  filed  their 
answers  to  the  action,  and  on  the  same  day  they  filed  their  several  peti* 
tions  for  the  removal  of  the  cause  for  trial  to  the  circuit  court  for  that  dis- 
trict. Each  of  the  petitions  was  accompanied  by  an  affidavit  exec&ted  by 
the  president  of  the  oompauy,  and  by  a  lx>nd  of  the  company  in  usual  form 
as  required  by  law  in  such  a  case.  Hearii^  was  had  and  the  state  court 
refosed  to  grant  the  prayer  of  the  respective  petitions,  and  directed  that 
tike  parties  should  proceed  to  trial,  to  which  rulings  the  defendants  then 
and  there  excepted  and  the  verdict  and  judgment  were  for  the  plaintiffs. 

Exceptions  were  also  taken  by  the  defendants  to  the  rulings  of  the 
oooit  in  the  progress  of  the  trial  and  to  certain  instructions  given  by  the 
coart  to  the  jury,  but  it  will  not  be  necessary  to  reexamine  the  exceptions 
taken  during  the  trial,  as  the  only  question  to  be  determined  under  this 
writ  of  error  is  whether  the  rulings  of  the  court  in  overruling  the  respeo- 
tiTe  petitions  for  the  removal  of  the  cause  into  the  circuit  court,  and  in 
directing  that  the  parties  should  proceed  to  trial  in  the  state  court,  were  or 
were  not  correct. 

Circuit  courts  do  not  derive  their  judicial  power,  immediately,  from  the 
Constitution,  as  ai^>ears  with  sufficient  explidtness  irom  the  Constitution 
itself,  as  the  first  section  of  the  third  article  provides  that  ^^  the  judicial 
power  of  the  United  States  shall  be  vested  in  one  supreme  court  and  in 
SQch  inferior  courts  as  the  Congress  may  from  time  to  time  ordain  and 
establish*"  Consequently  the  jurisdiction  of  the  circuit  court  in  every 
case  must  depend  upon  some  act  of  Congress,  as  it  is  clear  that  Congress, 
inasmuch  as  it  possesses  the  power  to  ordain  and  establish  all  courts  infe- 
rior to  the  supreme  court,  may  also  define  their  jurisdiction.  Courts 
created  by  statute  can  have  no  jurisdiction  in  controversies  between  party 
&nd  party  but  such  as  the  statute  confers.  Ihimer  v.  Bank  of  North 
America,  4  Dall.  10 ;  Sheldon  y.  SHI,  8  How.  448 ;  Melntire  v.  Woody  7 
Or.  506 ;  KendaU  Y.  IT.  ^.  12  Pet.  616. 
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CongresB,  it  may  be  conceded,  may  confer  mch  ^ariiidiotioH  apoo  tbe 
circuit  courts  as  it  may  aee  fit,  within  the  scope  of  the  judicial  power  of 
the  Constitution,  not  vested  in  the  su^ireme  court ;  bat  aa  sach  tribviBals 
are  neither  created  by  the  Constitution  nor  is  thdr  jurisdictkHi  defined 
by  that  instrument,  it  follows  that  inasmuch  as  they  are  cmated  by  an  act 
of  Congress  it  is  necessary,  in  every  attempt  to  define  their  dow»,  to  lock 
to  that  source  as  the  means  cl  aooomplishu^  that  end.  Vary  v.  Ourtit^ 
8  How.  845. 

Federal  judicial  power,  beyond  all  doabt,  has  its  imgin  in  the  Constitii- 
tion ;  but  the  orj^pmization  of  the  system  and  1^  distribittkm  of  the  sub- 
jects of  jurisdiction  among  such  inferior  courts  as  Congress  may  from 
time  to  time  ordain  and  establish,  wifchin  the  scope  of  the  judicial  power, 
always  have  been,  and  of  right  must  be,  the  work  of  the  Congress. 

Attempt  is  made  in  argument  to  maintain  the  right,  chuned  by  ihe 
defendants,  to  remove  the  cause  for  trial  in  this  case  nom  the  state  coisrt 
where  it  was  commenced  into  the  cfarcoit  court,  as  being  derived  under  the 
act  of  the  2d  of  March,  1867,  whidli  is  entitled  an  act  te  amend  a  prior 
act,  entitled  an  act  for  the  removal  of  canses,  in  certain  cases,  from  state 
courts. 

Reference  will  first  be  made  to  ihe  prior  act  referred  to  in  the  tifle  of 
the  amendatoiy  act,  as  the  prior  act  followed  the  judiciary  act  in  many 
respects,  and,  like  that  act,  Imiits  the  right  of  removal  to  the  alien  defend- 
ant and  the  defendant  who  is  a  citiaen  of  a  state  othor  than  tha4r  in  which 
the  suit  is  brou^t.  Subsequent  to  those  preliminary  recitals  it  provides, 
in  effect,  that  where  the  suit  is  commenced  in  the  state  court  against  an 
alien  or  by  a  citizen  of  the  state  against  a  citizen  of  another  state,  the 
non-resident  defendant,  or  the  alien  defendant,  as  the  case  may  be,  mav 
remove  the  cause  from  the  state  court  into  the  dicuxt  court,  even  thoogli 
it  appears  that  a  citizen  of  the  state  where  the  suit  is  brought  is  also  a  de- 
fendant, if  the  suit,  so  far  as  it  relates  to  the  alien  defencbuit  or  the  non- 
resident defendant,  was  instituted  and  is  prosecuted  for  the  puipose  of 
restraining  or  enjoining  such  defendant ;  or  if  the  suit  is  one  which,  so  &r 
as  it  respects  such  alien  or  non*resident  defendant,  can  be  finally  deter- 
mined without  the  presence  of  the  other  defendant  or  deiendants  as  parties 
in  the  cause,  then  and  in  every  sach  case  the  alien  or  non-resident  aefend- 
ant  may,  at  any  time  before  the  trial  or  final  hearing  of  the  cause,  file  a 
petition  for  the  removal  of  the  same,  as  against  the  petitioner,  into  the 
drcuit  court ;  but  the  provision  in  the  same  act  also  is,  that  such  remoTal 
of  the  cause  shall  not  oe  deemed  to  prejudice  or  take  away  Ae  right  of 
the  plaintiff  to  proceed,  at  the  same  time,  witii  the  suit  in  the  state  court, 
if  he  shall  see  fit,  against  the  other  defendants.     14  Stat,  at  Laige,  806. 

Remarks  to  show  that  the  act  referred  to  contains  nothing  to  support 
the  view  that  Congress  intended  by  it  to  depart  firom  the  essential  prinei- 
pie  embodied  in  the  judiciary  act  are  hardly  necessary,  as  it  is  obvioQS 
that  the  language  of  the  act  does  not  empower  any  defendant,  unless  he 
be  an  alien  or  non-resident,  to  remove  the  caase  or  to  elect  any  other 
forum  for  the  trial  of  the  same  than  the  one  to  which  the  suit  is  retona- 
ble,  nor  does  it  give  any  sanction  whatever  to  tbe  propositioin  that  the  resi- 
dent defendant  shall  be  compelled  or  permitted  under  any  drcamstaaces 
to  go  elsewhere  to  answer  Uie  suit    Defendants  in  certam  cases  may 
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sever^  after  final  judgment^  for  the  purpose  of  prosecuting  an  appeal  or 
writ  of  error,  which  is  effected  bj  a  proceeding  usually  called  summons 
and  severance,  which  will  enable  one  of  seyeral  defendants,  or  any  num- 
ber less  than  the  whole,  to  sue  out  a  writ  of  error  or  take  an  appeal  in  a 
case  where  the  other  defendants  or  respondents  refuse  to  join  in  the  peti- 
tion for  the  same.  Williams  t.  Bank^  11  Wheat.  414 ;  WUson^s  Hdr$ 
y.  Lm.  Co.  12  Pet.  140 ;  Todd  y.  Daniels,  16  Pet.  521. 

Modes  of  effecting  a  severance  among  executors,  so  that  less  than  the 
whole  number  may  sue,  were  also  known  at  common  law,  but  in  such  a 
case  it  was  necessary  that  such  a  proceeding  should  be  perfected  before 
the  suit  was  instituted.  2  Wms.  Edcr's,  4th  Am.  ed.  1186,  note  t ;  Q-oodr 
yetfr  v.  RMtr  Co.  2  Cliff.  868. 

By  virtue  of  the  provision  under  consideration  the  alien  defendant,  or 
Ihe  defendant  who  is  a  citizen  of  a  state  other  than  that  in  which  the  suit 
is  brought,  is  empowered,  subject  to  the  conditions  specified,  without  any 
smnmons  wd  severance,  to  remove  the  cause,  as  between  him  and  the 
plaintiff,  into  the  circnit  court  for  trial,  leaving  the  cause,  as  between  the 
plaintiff  and  the  other  defendants,  to  proceed  in  the  state  court  where  the 
suit  was  commenced,  wholly  unaffected  by  such  removal,  the  only  effect 
of  the  removal  xn  such  a  case  being  to  sever  to  that  extent  the  defendants 
in  the  cause  for  the  special  purpose  provided  in  the  enactment,  but  the 
provision  affords  no  support  whatever  to  the  theory  set  up  by  the  defend- 
ants in  the  case  before  the  court.  Smith  v.  Rines^  2  Sum.  838 ;  Ward  v. 
Arredondo,  1  Paine,  410  ;  SayUs  v.  Northwestern  Ins,  Co.  2  Curt.  212 ; 
Hazard  v.  Luraady  9  R.  I.  608  ;  Beardsley  v.  Torrey,  4  Wash.  C.  C.  286. 

Before  the  passage  of  that  act  no  removal  could  be  made  in  such  a  case, 
as  some  of  the  defendants  are  by  that  act  supposed  to  be  citizens  of  the 
state  where  the  suit  is  brought,  and  all  the  courts,  federal  and  state,  had 
uniformly  decided  tiiat  unless  the  cause  was  removable  as  to  all  the  de- 
fendants it  ooold  not  be  removed  at  all,  as  the  act  of  Congress  contained 
no  provision  warranting  any  such  proceeding  as  summons  and  severance 
for  any  purpose.  Moffat  v.  SoUy^  2  Paine,  108 ;  Bissel  v.  Horton^  3  Day, 
281 ;  Tueherman  v.  Biyelow,  21  Law  Rep.  208 ;  ffemdon  v.  Ridyway^ 
17  How.  424 ;  RaUway  Co.  v.  Whitton,  13  Wall.  289. 

Unlike  ihe  judiciary  act,  however,  the  alien  defendant  or  the  defend- 
ant who  is  a  citizen  of  a  state  other  than  that  in  which  tUe  suit  is  brought 
may,  under  the  ^^  act  for  the  removal  of  causes  in  certain  cases  from  state 
courts,"  have  die  cause  removed,  as  to  himself,  subject  to  the  condition 
that  such  severance  or  partial  removal  shall  not  jH^ejudice  or  take  away 
the  right  €A  the  plaintiff  to  proceed,  at  the  same  time,  with  the  suit  in 
the  state  court  as  against  the  odier  defendants,  showing  that  the  right  of 
removal  is  still  confined  to  the  alien  and  non-resident  defendant,  and  that 
no  removal  of  the  cause  as  to  any  other  defendant  can  be  made  under 
that  enactment. 

Grant  all  that,  still  it  is  insisted  by  the  defendants  that  the  rulings  of 
the  state  court  in  refusing  to  grant  tbie  prayers  of  their  petitions  and  in 
directing  tiiat  the  parties  should  proceed  to  trial  was  erroneous,  as  the 
petitions  were  filed  under  the  later  act  of  Congress,  which,  as  they  con- 
tend, very  much  enlarees  the  r^t  to  remove  causes  from  the  state  courts 
into  the  circuit  courts  lor  trial. 
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Important  changes  andoubtedly  are  made  by  .that  act  in  the  law  npon 
that  subject,  as  it  clearly  extends  the  prii^l^^  to  a  non-resident  plaintiff 
as  well  as  to  a  non-resident  defendant,  subjecting  both,  howerer,  to  a  new 
condition,  wholly  unknown  in  the  prior  acts  of  Congress,  resting  such  a 
right  in  an  alien  defendant  or  in  a  defendant  who  was  a  citizen  of  a  state 
other  than  that  in  which  the  suit  is  brought.  Where  a  suit  is  now  pend- 
ing or  may  hereafter  be  brought  in  any  state  court,  in  which  there  is  con- 
troversy between  a  citizen  of  the  state  in  which  the  suit  is  brought  and  a 
citizen  of  another  state,  such  citizen  of  another  state,  whether  he  be  plam- 
tiff  or  defendant,  if  he  will  make  and  file  in  such  state  court  an  affidavit 
stating  that  he  has  reason  to  believe  and  does  believe  that,  from  prejudice 
or  other  local  influence,  he  will  not  be  able  to  obtain  justice  in  such  state 
court,  may,  at  any  time  before  the  final  hearing  or  trial  of  the  suit,  file  a 
petition  in  such  state  court  for  the  removal  of  the  suit  into  the  next  cir- 
cuit court  to  be  held  in  the  district  where  the  suit  is  pending. 

Aliens  it  will  be  seen  are  not  included  in  the  provision,  but  the  right 
to  petition  for  the  removal  is  extended  to  the  non-resident  plaintiff  as 
well  as  to  the  non-resident  defendant,  in  a  case  where  it  appears  that  a 
resident  defendant  is  sued  by  a  non-resident  pkdntiff,  as  in  such  a  case 
there  is  controversy  between  a  citizen  of  the  state  in  which  the  suit  is 
brought  and  a  citizen  of  another  state,  just  as  much  as  there  is  in  a  case 
where  a  resident  plaintiff  sues  a  non-resident  defendant  in  his  own  district, 
the  defendant  being  found  within  the  same  district  and  served  there  with 
the  original  process. 

Under  the  judiciary  act  and  the  succeeding  act  for  the  removal  of  cer- 
tain causes,  the  plaintiff,  if  he  elected  to  commence  his  suit  in  a  state 
court,  whether  he  was  resident  or  non-resident,  was  bound  by  his  election, 
nor  was  it  ever  supposed  that  he  could  subsequently  be  permitted  to  re- 
move the  cause  from  the  state  court  into  the  circuit  court  in  ordinary  cir- 
cumstances, as  neither  of  those  acts  of  (Congress  vest  in  the  plsdntiff  any 
such  right,  nor  do  they  contain  any  language  to  warrant  the  condnsion 
that  Congress  ever  intended  to  confer  upon  a  plaintiff  any  such  power. 
Non-resident  defendants  and  alien  defendants  miffht  cause  sudi  removal 
to  be  made,  but  under  the  judiciary  act  the  condition  was  that  such  a  de- 
fendant must  file  his  petition  requesting  such  removal  at  the  time  he  en- 
tered his  appearance  in  such  state  court ;  which  condition  is  relaxed  in 
this  act,  so  far  as  it  respects  non-resident  defendants  and  non-resideat 
plaintiffs,  and  it  is  provided  that  the  right  may  be  exercised  ^^  at  any  time 
before  the  final  hearing  or  trial  of  the  suit." 

Viewed  in  the  light  of  these  suggestions,  it  is  clear  that  it  is  a  mistake 
te  suppose  that  the  act  will  operate  to  limit  the  right  conferred  by  the 
judiciary  act,  unless  the  court  give  it  the  broad  construction  assumed  by 
the  defendants,  as  it  extends  the  right  to  a  non-resident  plaintiff  as  well 
as  to  a  non-resident  defendant,  and  allows  both  to  file  the  necessary  peti- 
tion at  any  time  before  the  final  hearing  or  trial  of  the  suit,  leaving  the 
case  of  the  alien  defendant  unaffected  bv  any  of  its  provisions. 

Mere  regulation,  such  as  requiring  tne  caose  of  removal  to  be  stated, 
and  that  the  petition  should  be  supported  by  an  affidavit,  is  not  sufficient 
change  in  the  principle  of  the  judiciary  act  to  support  the  proposition,  as 
the  great  purpose  of  the  new  enactment  is  to  extend  the  right  to  a  non- 
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resident  plaintiff  as  well  as  to  a  non-resident  defendant,  and  to  enlarge 
the  time  within  which  the  petition  may  be  filed,  leaving  the  alien  defend* 
ant  wholly  unaffected  by  the  new  regulations. 

Apply  these  rules  of  construction  to  the  three  acts  of  Congress  referred 
to  in  this  case,  and  it  is  clear  that  they  will  work  out  the  following 
results:  (1)  In  a  case  where  the  suit  is  commenced  by  a  plaintiff  in  the 
court  of  a  state  of  which  he  is  a  citizen,  against  a  defendant  who  is  a  citi- 
zen of  another  state,  the  defendant  may  remoye  the  cause  into  the  circuit 
court  of  that  district  for  trial.  (2)  Where  the  plaintiff  brings  his  suit  in 
the  court  of  a  state  other  than  that  of  which  he  is  a  citizen,  against  a 
defendant  who  is  a  citizen  of  the  state  where  the  suit  is  brought,  the 
plaintiff  may  remoye  the  cause  into  the  circuit  court  under  Ae  last-named 
act.    Beery  v.  Irichi^  22  Gratt.  485. 

Suppose,  however,  the  plaintiff  brings  his  suit  in  the  court  of  a  state 
other  than  that  of  which  either  he  or  the  defendant  is  a  citizen,  the  defend- 
aut  haying  been  found  therein  and  been  duly  served  with  the  original 
process,  then  neither  the  plaintiff  nor  the  defendant  can  remove  the  cause 
from  the  state  court  into  the  circuit  court  for  trial  under  any  existing  act 
of  Congress,  as  in  that  case  there  is  not  controversy  between  a  citizen  of 
a  state  in  which  the  suit  is  brought  and  a  citizen  of  another  state,  nor 
is  the  suit  one  commenced  by  a  citizen  of  a  state  in  which  the  suit  is 
brought  against  a  citizen  of  another  state,  as  the  condition  is  as  provided 
in  the  judiciary  act.  Both  plaintiff  and  defendant  being  non-residents, 
the  acts  of  Congress  make  no  provision  for  the  removal  of  such  a  cause 
into  the  circuit  court  for  trial. 

Unaffected  as  the  judiciary  act  is  by  the  latest  of  the  three  acts  men- 
tioned, the  law  still  is  that  ii  the  suit  is  commenced  against  an  alien  in  a 
state  court,  he  may  file  a  petition  for  the  removal  of  the  same  for  trial 
into  the  next  circuit  court  to  be  held  in  the  district,  at  the  time  of  enter- 
ing his  appearance  in  such  state  court.  Non-resident  defendants  or  alien 
defendants  may  also  remove  certain  causes  from  a  state  court  into  a  cir- 
cuit court  for  trial,  under  the  intermediate  act  of  Congress,  as  before 
explained.  Where  the  suit  is  commenced  in  a  state  court  against  an 
alien,  or  by  a  citizen  of  the  state  in  which  the  suit  is  brought  against  a 
citizen  of  another  state,  the  non-resident  defendant  or  the  alien  defendant, 
as  the  case  may  be,  may  remove  the  cause  from  the  state  court  into  the 
circuit  court  for  trial,  even  though  it  appears  that  a  citizen  of  the  state 
where  the  suit  is  brought  is  also  a  defendant,  if  the  suit,  so  far  as  it  relates 
to  the  non-resident  or  alien  defendant,  was  instituted  and  is  prosecuted  for 
the  purpose  of  restraining  or  enjoining  such  defendant,  or  if  the  suit  is  one 
which,  so  far  as  it  respects  such  defendant,  can  be  finally  determined  with- 
out the  presence  of  the  other  defendants  as  parties  in  the  cause. 

Considering  the  stringent  conditions  which  are  embodied  in  the  last- 
named  act,  it  is  doubtful  whether  it  will  prove  to  be  one  of  much  practical 
value,  but  as  it  remains  in  full  force  it  cannot  be  properly  overlooked  in 
this  investigation. 

Suggestion  is  made  that  it  is  a  step  in  advance  of  the  judiciarv  act,  but 
the  force  of  the  suggestion  is  not  perceived,  as  it  makes  no  provision  that 
any  party  shall  go  into  the  circuit  court  for  trial  except  such  as  may  go 
or  be  sent  there  under  the  twelfth  section  of  the  judiciary  act.    Divest 
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that  act  of  the  feature  which  proTides  lor  the  severance  of  the  defendants 
and  that  which  empowerg  the  plaintiff  to  proceed  with  the  suit  in  the 
state  court  as  against  the  other  defendants,  and  it  is  exactly  the  same  as 
the  correroonding  feature  of  the  jndiciarj  act,  accept  that  it  extends  the 
time  for  filing  the  petition  for  the  removal  of  the  cause  from  the  time  the 
petitioner  enters  his  appearance  in  the  state  court  to  the  time  of  the  trial 
or  final  hearing  of  the  cause. 

Separately  considered,  the  language  employed  in  the  ^act  for  the 
removal  of  causes  in  certain  cases  from  the  state  courts  "  to  describe  the 
parties  and  the  suit  in  whidi  the  alien  defendant  or  the  non-resident 
defendant  may  remove  the  cause  into  tiie  circuit  court  for  trial,  b  identi- 
cal with  the  language  employed  in  the  judiciary  act,  the  two  provisioDS 
differing  only  in  the  particulars  heretofore  suflSciently  explained,  showing 
that  the  well  established  rule  iftppliee  in  construing  the  later  act,  that 
words  and  phrases,  the  meaning  of  which  in  a  statute  have  been  ascer- 
tained by  judicial  interpretation,  are,  when  used  in  a  subsequent  statute, 
to  be  understood  in  the  same  sense.  Potter's  Dwanis,  274 ;  Bac  Ab.  Stat- 
ute I. ;  PennockY.  IHaloffuej  2  Pet.  18 ;  Oathcart  v.  Eobin$on,  5  Pet.  280 ; 
McCool  V.  Smith,  1  Black,  469 ;  Gam.  v.  HaHneU,  8  Orav,  450  ;  Budtma^ 
hove  V.  Mottiehund,  82  Eng.  L.  &  Eq.  84 ;  Bogardu$  v.  i^rinittf  Chureh,  4 
Sand.  Ch.  675 ;  Eiffff  v.  Walton,  18  HI.  15 ;  Adam$  v.  Field,  21  Yt.  256. 

Such  a  construction  in  the  case  supposed  becomes  a  part  of  the  law,  as 
it  is  presumed  that  the  legislature,  in  passing  the  later  law,  knew  what 
the  judicial  construction  was  which,  had  been  given  to  ihe  words,  of  the 
prior  enactment.  Support,  therefore,  to  the  theory  put  fordi  by  the  de- 
fendants cannot  be  derived  either  from  the  judiciary  act  or  from  the  later 
act,  entitled  an  act  for  the  removal  of  causes  in  certain  cases  from  state 
courts.     14  Stats,  at  Large,  806. 

Admit  that,  and  still  it  is  insisted  by  tiie  defendants  that  they  had  the 
right  to  remove  the  cause  from  the  state  court  under  the  act  to  amend  the 
act  called  the  removal  act.     14  Stats,  at  Large,  559. 

Much  stress  is  placed*  upon  the  particular  language  of  that  act,  whieh 
is,  that  **  when  a  suit  is  now  pending  or  may  hereafter  be  brought  in  anj 
state  court,  in  which  there  is  eontraversy  between  a  citizen  of  the  etaJU  m 
which  the  suit  is  brought  and  a  citizen  of  another  state,**  Instead  of  that 
the  corresponding  language  of  the  judiciary  act  is,  if  a  suit  be  commenced 
in  any  state  court  .  •  by  a  citisen  of  the  state  in  whidi  the  suit  is 
broi^ht  against  a  citizen  of  another  state.  Different  words  aore  eertaiidy 
employed  in  the  two  provisions,  but  it  is  difficult  to  see  in  what  partic- 
ular the  jurisdiction  of  the  state  court  is  lessened  by  tiie  last  act,  or  in 
what  respect  the  difference  of  phraseolo^  supports  the  theory  of  the 
defendants,  as  ^^a  suit  by  a  plamtiff  against  a  defendant"  must  mean 
substantially  the  same  thing  in  the  practical  sense  as  ^^  a  suit  in  which 
there  is  controversy  between  the  parties,"  as  each  provision  includes  the 
word  suit,  which  applies  to  any  proceeding  in  a  court  of  justice  in  which 
the  plaintiff  pursues  his  remedy  to  recover  a  right  or  daim.  2  Bouv. 
Die.  558 ;  Weston  v.  City  Council  of  Cfharleston,  2  Pet.  449 ;  1  Cnrtifi 
Com.  sec.  78,  p.  85 ;  Webs.  Die.,  Suit. 

Indubitably  they  differ  in  this,  that  it  is  the  defendant  only  who  can 
reipove  the  cause  under  the  judiciary  act,  but  the  last-named  sat  ^npow- 
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ers  the  non-resident  plaintiff,  in  a  proper  case,  as  well  as  the  non-reeident 
defendant,  to  exercise  the  same  privilege ;  as  in  the  former  case,  as  well  as 
in  the  latter,  there  is  a  suit  pending  in  which  there  is  controyersy  between 
a  citizen  of  the  state  in  which  the  suit  is  brought  and  a  citizen  of  another 
state,  and  the  express  ^lactment  is,  that  in  the  case  supposed  ^^  such  cit- 
izen of  another  state,  whether  he  be  plaintiff  or  defendant,"  if  he  will 
comply  with  the  conditions  stated,  may,  at  any  time  before  the  final  hear- 
ing or  trial  of  the  suit,  file  a  petition  tor  the  remoyal  of  the  cause.  Cooke 
T.  SkUe  National  Bmk^  1  Lansing,  602;  BrymU  y.  Itich^  106  Mass. 
191 ;  Co&ke  ▼.  State  National  Bank,  62  N.  Y.  96. 

Real  parties  only  are  empowered  to  claim  that  right  under  either  act, 
and  it  is  equally  clear  that  the  right  of  the  defendant  cannot  be  defeated 
by  joining  with  him  a  mere  nominal  party  in  the  action.  Dodge  y.  Per- 
hin»^  4  Mason,  486 ;  Bateau  r.  Bernard,  3  Blatch.  246  ;  Ward  v.  Arre^ 
dondo,  1  Paine,  410 ;  Wormley  v.  WamUej/j  8  Wheat*  461 ;  1  Curtis 
Com.  sec.  74. 

Special  attention  is  also  invited  to  the  fact  that  the  judicial  power  con- 
ferred by  the  Constitution  extends  to  controversies  between  citizens  of 
different  states,  and  the  proposition  is  submitted  in  argument  that  it 
would  be  competent  for  Congress  to  pass  a  law  empowering  one  of  a  num- 
ber of  plaintiffs,  or  one  of  a  number  of  defendants,  to  remove  such  a  suit 
for  trial  from  a  state  court  into  the  circuit  court  for  the  same  district,  if 
it  appeared  that  the  petitioner,  whether  plaintiff  or  defendant,  was  a  cit- 
izen of  a  state  other  ijian  that  in  which  the  suit  was  brought,  even  though 
all  the  other  plaintiffs  or  other  defendants  were  citizens  of  the  state  m 
whose  court  the  suit  was  pending ;  but  the  court  is  of  the  opinion  that  the 
question  does  not  arise  in  this  case,  as  the  act  of  Congress  in  question,  in 
the  judgment  of  the  court,  does  not  purport  to  confer  any  such  right. 

Were  it  true  that  the  circuit  courts  derive  their  judicial  power  immedi- 
ately from  the  provisions  of  the  Constitution,  it  might  be  necessary  to 
eicamine  that  proposition ;  but  inasmuch  as  it  is  settled  law  that  the  juris- 
diction of  such  courts  depends  upon  the  acts  of  Confess  passed  for  the 
purpose  of  defining  their  powers  and  prescribing  their  duties,  it  is  clear 
that  no  sach  question  can  arise  in  a  case  like  the  present^  unless  it  first  be 
ascertained  that  Congress  has  passed  an  act  purporting  to  confer  the  dis- 
puted power.  Courts  are  disinclined  to  adopt  a  construction  of  an  act 
of  Congress  which  would  extend  its  operation  beyond  what  is  warranted 
bj  the  Constitution  ;  but  the  suggestion  that  Congress  possesses  t^e  power 
to  confer  a  new  privilege  is  not  a  sufficient  reason^  to  induce  the  court  to 
extend  an  existing  enactment  by  construction  so  as  to  embrace  the  priv- 
ilege, unless  the  words  of  the  enactment  are  of  a  character  to  warrant  the 
cons^nction. 

Either  the  non-resident  plaintiff  or  non-resident  defendant  may  remove 
the  cause  under  the  last-named  act,  provided  all  the  plaintiffs  or  all  the 
defendants  join  in  the  petition  and  all  the  party  petitioning  are  non-resi- 
dents, as  required  under  the  judiciary  act ;  but  it  is  a  great  mistake  to 
suppose  that  any  such  right  is  conferred  by  that  act  where  one  or  more 
of  the  plaintiffs  or  one  or  more  of  the  petitioning  defendants  are  citizens 
of  the  state  in  which  the  suit  is  pending,  as  the  act  is  destitute  of  any 
language  which  can  be  properly  construed  to  confer  any  such  right  unle^ 
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1^  the  plaintiffs  or  all  the  defendants  are  non-residents  and  join  in  the 

rtition-  Bryant  v.  Scott^  Dev.  &  B.  Eq.  155 ;  Hazard  v.  Durante  9  R, 
609 ;  Waggentr  v.  CUek,  2  Dill.  565 ;  C4w«  v.  DauglM,  1  Dill.  299; 
Bixiy  V.  Course,  8  Blatch.  73 ;  Ux  parte  Andrews  and  MoU,  40  Ala. 
648 ;  Peters  v.  Peters,  41  Geo,  242 ;  Cooke  v.  State  National  Bank,  52 
N.  Y.  118. 

Two  cases  only,  besides  the  opinion  given  in  this  same  case  in  the  cir- 
cuit court,  to  wit,  Johnson  v,  Monelly  1  Wool.  890 ;  Sands  v.  Smith,  1 
Dill.  290,  are  cited  to  support  the  assumed  theory,  neither  of  which  neces- 
sarily inyolved  any  such  question,  and  the  reasons  giyen  for  the  eonclu- 
si<Mi  by  the  learned  circuit  judge,  on  the  motion  to  dismiss  the  case  in  the 
circuit  court,  are  not  satiBfactory.  Judgment  canned. 

Miller,  J.  I  dissent  from  the  opinion  <^  the  court  in  this  case  in  ref- 
erence to  the  construction  of  the  act  under  considerati<m,  and  for  Ais 
reason  I  dissent  from  the  judgment. 

Bradlet,  J.,  concurred  in  the  dissent. 


SUPREME  COUBT  OF  NEW  YOBEL  —  GENERAL  TERM. 

[October  Term,  1873.] 

TRADB-MARK. — OEOGRAPHIGAX.  17AME. — INTEHT. 

LEA  V.  WOLFF. 

When  it  is  apparent  that  there  ts  an  intention  to  deceive  the  pubUc  hy  the  use  of  the 
name  of  a  place  and  the  word  descriptive  of  an  article^  such  deception  will  not  he 
protected  hy  the  pretence  that  such  words  cannot  he  used  as  a  trade-mark. 

Where  words  and  the  allocation  of  words  have,  by  long  use,  become  known  €U  desig- 
noting  the  article  of  a  partictdar  manufacturer,  he  acquires  a  right  to  them  as  a 
trade-mark,  which  competing  dealers  cannot  UxwfuUy  invade. 

The  essence  of  the  wrong  is  the  false  representation  and  deceit,  on  proof  of  uMeh  an 
injunction  wiU  issue. 

Appeal  from  so  much  of  an  order  of  special  term  as  denied  an  applica- 
tion for  an  injunction  pendente  lite  restraining  defendants  from  employ- 
ing the  words  *^  WoROSSTERSHiRE  Sauce  "  as  a  trade-mark. 

Fanchrr,  J.  The  imitation  of  the  plaintiffs'  labels  on  the  celebrated 
article  of  their  preparation  waa  so  palpable  that  the  learned  judge  at  spe- 
cial term  granted  an  injunction  against  the  defendants,  restraining  such 
imitation.  He,  howeyer,  held  that  in  regard  to  the  name  —  ^^  Wotee^ 
tershire  Sauce  "  —  ^*  it  contains  nothing  but  the  name  of  the  place  where 
it  is  manufactured,  and  the  word  ^ sauce'  as  descriptiye  of  the  article 
sold,"  and  that  ^^  ndther  of  these  words  can  be  used  in  such  a  manner 
as  to  giye  the  ezclusiye  use  of  them  as  a  trade-mark."  The  learned 
judge  referred  to  seyeral  decisions  as  authority  upon  the  point.  Among 
them  is  a  case  decided  by  himself,  Wolfe  y.  O-otdard^  18  How.  Pr.  Rep. 
64.    That  case  has  been  cited  with  approbation  in  thirteen  States  of  the 
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Union.  Perhaps  the  cases  are  so  numerous  as  to  establish  a  uniform  cur- 
rent of  authority  in  favor  of  the  principle  enunciated  at  special  term. 

But  we  are  not  called  upon  to  extend  the  principle  to  a  case  where  it  is 
not  strictly  applicable.  For  the  purposes  of  this  case  it  is  not  necessary 
to  deny  that  the  name  of  the  plac^  where  an  article  is  manufactured,  and 
the  word  which  is  descriptive  of  the  article  manufactured,  may  not  be  used 
by  any  tradesman  who  there  makes  and  vends  the  article.  That  is  not 
this  case.  The  defendants'  preparation  is  not  manufactured  at  ^^  Worces- 
tershire," the  plaintifEs'  is  and  has  been  for  more  than  thirty  years.  The 
adoption,  under  such  circumstances,  of  the  verv  words  contained  in  the 
plaintiffs*  trade-mark,  and  the  imitation  in  colors,  size,  language,  and 
appearance  of  their  labels  and  wrappers,  are  irresistible  proof  of  an  inten- 
tion of  the  defendants  to  deceive  the  public  and  to  lead  purchasers  to  sup- 
pose that  the  defendants'  prepan^tion  was  the  original  Worcestershire 
sauce,  so  long  manufacturea  by  the  pMntifEs.  Where  such  an  intention 
exists,  the  defendants  should  not  be  protected  in  their  fraudulent  imitsr 
tion  by  the  pretence  that  in  the  words  employed  the  name  of  a  place  and 
the  word  descriptive  of  the  article  only  are  used.  The  defendants,  doubt- 
less,  might,  under  proper  circumstances,  employ  the  name  of  a  place  where 
an  article  is  manufactured,  as  well  as  the  word  descriptive  of  its  character ; 
but  such  words  must  be  employed  honestly  and  properly,  and  not  with  a 
design  to  imitate  and  deceive  to  the  detriment  of  another.  Where  words 
or  names  are  in  common  use,  no  one  person  can  claim  a  special  appropria- 
tion of  them  to  his  peculiar  use ;  but  where  words,  and  the  allocation  of 
words,  have  by  long  use  become  known  as  designating  the  article  of  a 
particular  manufacturer,  he  acquires  a  right  to  them,  as  a  trade*mark« 
which  competing  dealers  cannot  fraudulently  invade.  The  essence  of  the 
wrong  is  uie  fabe  representation  and  deceit.  When  the  improper  design 
is  apparent,  an  injunction  should  be  issued.  In  such  cases  injunctions 
have  been  sustained,  though  the  name  of  a  place,  or  of  a  celebrated  per- 
son, were  within  the  trade-mark  protected  by  the  injunction.  Mesnerole 
V.  l)/nberff^  4  Abbott  Pr.  R.  N.  S.  410 ;  MaUell  v.  Planagan^  2  Abbott 
Pr.  R  N.  S.  459 ;  Amoakeoff  Man.  Co.  v.  Spear ^  2  Sandford  S.  C.  699 ; 
Caswell  V.  DavU^  4  Abbott  Pr.  R.  N.  S.  6  ;  Newman  v.  Alvord^  49  Bar- 
bour, 588 ;   Wotherspoon  v.  Currie^  5  L.  R.  App.  Cases,  518. 

Li  the  last-mentioned  case  the  plaintiff  had  purchased  from  Fulton  & 
Co.,  of  Glenfield,  near  Paisley,  the  good-will  and  trade-mark  of  their  busi- 
ness. They  had  for  several  years  prior  to  1847  manufactered  powdered 
starch,  principally  from  East  India  sago,  which  was  called  ^^  Glenfield  patent 
double  refined  powder  starch,"  and  commonly,  *^  Glenfield  starch."  The 
plaintiff  had  actually  removed  his  manufactory  from  Glenfield  to  Maxwel- 
ton,  where  the  starch  was  made  and  sold,  when  he  applied  for  an  injunc- 
tion against  John  Currie,  trading  as  Currie  &  Co.  Currie  had  rented  a 
small  building  from  Fulton  &  Co.,  at  Glenfield,  where  he  manufactured 
starch,  which  was  sold  in  packets  similar  in  size  and  appearance  to  those 
of  the  plaintiff,  and  which  he  labelled  <^  The  royal  palace  double  refined 
patent  powder  starch,  manufactured  by  Currie  &  Co.,  Glenfield." 

The  plaintiff^s  case  was  that  the  defendant  had  taken  the  small  building 
at  GleidSield,  and  adopted  the  mark  or  label  containing  the  name  of  that 
place,  for  the  express  purpose  of  inducing  people  to  beheve  that  his  starch 
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was  the  artide  made  by  the  plaintiff*  The  vioe-chaacellor  gnnied  an 
injunction,  although  the  defendant  was  an  actual  resident  at  Glenfield  and 
his  manulaetory  was  there.  It  was  dissolved  on  appeal,  bat  reinstated 
and  affirmed  b^  the  house  of  lords*  The  vioe-chancellor  said,  ^that 
no  man  had  a  nght  to  avail  himself  of  a  trade-mark,  or  to  adopt  any  other 
means  whereby  he  should  induce  people  to  purchase  his  goods  under  the 
belief  that  they  were  purchasing  the  goods  of  another  man ;  "  and  he  was 
of  opinion  that  ^  the  aefeadant  had  pursued  that  course  wit^  the  deliber- 
ate and  fraudulent  intention  of  palming  oft  his  starch  upon  the  public 
as  the  starch  of  the  plaintiff,  and  acauiring  a  sale  of  his  stardi  by  means 
of  the  connection  and  reputiUion  of  the  plaintiff* 

In  Newman  v.  Alvord^  49  Barb*  588,  it  appeared  tiiat  tihe  plaintiffs  for 
thirteen  years  had  carried  on  business  at  the  village  of  Akron,  in  the 
county  of  Erie,  where  they  manufactured  and  sold  cement,  or  watear-lime, 
which  they  designated  as  ^^  Akron  cement "  and  ^  Akron  water*lime/^ 
The  defendants  manufactured  an  article  in  Onondaga  County,  wfaidi 
they  labelled  ^^  Alvord's  Oncmdaga  Akron  cement  or  water*lime,  mann^- 
factured  at  Syracuse,  New  York."  They  were  perpetually  enjoined  from 
using  the  word  ^^  Akron ''  on  their  bills  and  labels,  or  in  any  other  way  in 
connection  with  the  manufacture  or  sale  of  tiieir  cement  or  Hme.  The 
judgment  awarding  the  injunction  was  affirmed  at  the  general  term,  and 
also  by  the  commission  of  appeals. 

As  a  general  rule  geo^pkical  names  cannot  be  appropriated  as  trade- 
marks, but  the  rule  has  its  exception  where  the  intention  in  the  adoption 
of  the  descriptive  word  is  not  so  much  to  indicate  the  place  of  manufac- 
ture as  to  intrendi  upon  the  previous  use  and  popularity  of  another's 
trade-mark* 

The  order  appealed  from  should  be  modified  and  the  injunction  ex- 
tended so  as  to  prohibit  the  use  of  the  words  ^^  Worcestershire  sauce  "  on 
the  bills,  labels,  and  wrappers  of  the  defendants* 

Bradt,  J.,  concurred. 


DISTRICT   COUBT  OF   THE  UNITBD  STATES. ---BASTEBN 

DISTRICT  OF  PENNSYLVANIA* 

[July,  1874.] 

AmifmAT/rv.  —  SALYAOB  SBRYIOB   BT  PAflSXKGBB. 

BRJLDT  V,  AMEBIGAN  STEAMSHIP  00. 

The  rule  is  that  a  pcusenger  cannoi  be  a  enUvar^  and  amy  exception  toitu  ie  he  adr 

mitted  with  the  great$$l  caution. 
Where  a  passenger^  who  woe  a  master  navigator^  assumed  command  of  a  ship  of 

great  value  during  a  violent  storm  and  after  the  master  and  other  officers  had  been 

losty  and  rendered  efficient  service  during  the  continuance  of  the  storm :  Jfeld,  that 

he  was  to  be  regarded  as  a  salvor. 
But  having  acted  as  master  after  the  subsidence  of  the  storm  such  passenger  was 

hM  to  have  therebg  detracted  maieriaSg  from  the  merit  of  his  services,  and  the 

compensation  was  reduced  accordingly. 
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The  facts  are  set  forth  m  the  opinion. 

Messrs.  H,  JE.  Shapley  ^  C  M.  Neal^  for  the  libellairt. 

Messrs.  Theodore  Ouyler  ^  M,  P.  Henry ^  contra. 

CADWALiiADEB,  J.  A  Tessel  manned  and  otherwise  fitted  for  a  voyage 
is  often  spdken  of  as  having  an  organized  representative  or  artificial  per- 
sonality. A  pubHc  armed  vessel  represents  the  sovereignty  of  the  nati^ 
to  which  she  belongs.  A  merchsmt  vessel  represents  a  little  private  com- 
mnnity.  It  is  a  definite  organized  portion  of  the  social  system  of  her  na- 
tion. Judges,  on  both  sides  of  the  Atlantic,  have  assimilated  such  a  ves- 
sel, when  on  the  high  sea,  to  a  floating  portion  of  this  nation's  territory, 
of  which,  though  temporarily  detached,  it  continues  to  be  a  part.  Her 
internal  relations  are  determined  by  its  liaws,  and  her  external  relations 
by  the  laws  of  the  sea,  which  constitute  a  part  of  the  system  of  univer- 
sal jurisprudence.  Under  certain  qualifications,  her  ex-territoriality  is, 
throngh  mtemational  comity,  recognized,  even  when  she  is  in  foreign  ter- 
ritory. 

T%ese  observations,  in  part,  explain  the  remark  of  Montesquieu,  that 
mariners  are  citizens  or  inhabitants  of  the  vessel.  They  cannot  rightfully 
leave  her,  unless  their  association  with  her  is  l^ally  at  an  end,  throi|gh 
the  conventional  termination  of  their  voyage,  or  otherwise.  Till  then 
they  can  be  compulsorily  detained  in  her. 

The  relation  of  a  passenger  to  the  vessel  is  different.  If  a  sailor  has 
been  rightly  describea  as  an  inhabitant  of  the  vessel,  and  as  in  subjection 
to  her  government,  a  passenger  may  be  compared  to  a  mere  sojourner  in 
her  who  is  only  in  temporary  subjection.  A  passenger,  while  on  board, 
may,  indeed,  be  considered  as  one  of  her  company,  but  not  in  the  same 
light  as  one  of  the  crew.  The  passenger  may  leave  her  at  his  pleasure, 
if  an  opportunity  occurs  before  the  end  of  his  conventional  passage  ;  and 
may  do  so  even  m  time  of  danger,  however  great. 

For  this  reason,  if  the  vessel  is  in  distress,  and  a  passenger  who  has  an 
opportunity  of  leaving  her  chooses  to  remain  on  board,  he  may  stand 
afterwards,  upon  a  question  of  salvage  service,  nearly  or  quite  in  the 
same  relation  as  if  he  were  not  associated  with  her  at  all.  He  may  there- 
fore entitle  himself  to  compensation  of  the  nature  of  salvage,  by  render- 
ing even  service  of  ordinary  bodily  labor,  as  in  pumping,  or  otherwise. 
Bat  where  he  has  had  no  such  opportunity  of  dissociating  himself  from 
the  vessel,  he  is,  in  time  of  danger,  compellable  to  render,  to  the  utmost 
of  his  ability,  like  service  with  any  other  person  of  her  company ;  and,  as 
to  such  service,  cannot  have  any  claim  of  salvs^e. 

It  by  no  means  follows  that  a  passenger  peculiariy  capable  of  rendering 
extraordinary  service,  far  beyond  that  of  one  of  a  good  crew,  is,  in  all 
cases  whatever,  compellable  to  render  it ;  or  that,  if  he  does  render  it  with 
useful  effects,  he  cannot,  in  any  case,  become  entitled  to  compensation  of 
the  nature  of  salvage.  We  may  suppose  the  case  of  a  ship,  or  her  cargo, 
partially  on  fire,  the  ship  having  on  board  a  passenger  wno  is  a  chemist, 
with  a  sort  of  travelling  laboratory.  He  may  have,  in  this  laboratory,  the 
probable  means  of  checking  the  fire,  but  perhaps  not  without  some  nsk  to 
himself  and  others,  of  increasing  the  danger.  If,  by  professional  skill  and 
judgment,  under  the  authority  of  the  navigator  of  the  vessel,  the  chemist 
makes  the  experiment,  and  there  is  a  successful  result,  is  he  to  receive  no 
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compensation  ?    If  he  should  be  compensated,  is  not  the  compensation  for 
a  service  of  the  nature  of  salvage  ? 

The  decision  in  the  case  of   the  steamer  Great  Ha$tem  answers  the 

Suestion.  When  that  vessel  was  three  hundred  miles  from  land,  her  pad- 
le-wheels  were  disabled,  so  that  she  could  be  moved  by  the  screw  alone. 
While  she  was  in  this  condition,  the  rudder  shaft  was  broken,  and  was 
msconnected  from  the  steering  gear,  so  that  she  became  quite  unmanagea- 
ble. Her  officers  in  vain  endeavored  to  substitute  and  secure  some  appli- 
ance by  which  to  work  the  shaft.  A  passenger,  who  was  a  mechanician, 
then  devised,  and,  with  the  consent  of  the  master  and  the  assistance  of 
the  crew,  executed  a  plan  for  the  purpose,  which  was  successful.  This 
was  done  by  a  skilful  use  and  adaptation  of  fixtures,  tackle,  and  apparel 
of  the  vessel  herself.  For  the  service  $15,000  was  decreed  to  the  passen- 
ger as  salvage.  11  Law  Times,  N.  S.  516.  The  reason  of  the  decision 
was  that  this  highly  beneficial  service  had  been  peculiar  and  extraordinary, 
and  such  as  he  was  not  compellable  to  perform.  This  decision  is,  I  think, 
right  in  principle.  But  it  establishes  what  must  be  considered  as  an  ex- 
ception from  a  rule.  The  rule  is  that  a  passenger  cannot  be  a  salvor. 
The  exception,  lest  it  should  engender  liti^ition,  and  promote  insubordi* 
nation,  must  not  be  admitted  without  the  greatest  caution.  Especially 
most  such  caution  be  observed  where  the  passenger  is  of  the  nautical  pro- 
fession. 

In  the  present  case,  a  large  steamer,  worth  perhaps  half  a  million  of 
dollars,  with  passengers  and  a  cargo,  having  four  officers,  beside  the  mas- 
ter, encountered  in  mid-ocean  a  tempest  of  great  violence.  During  the 
storm,  when  changing  watches  at  midnight,  she  shipped  a  heavy  sea  which 
stove  in  the  forward  hatches,  and  swept  away  the  nouse  forward,  carrying 
overboard  the  master  and  first  and  second  officers,  with  two  of  the  crew. 

So  long  as  any  officer  of  a  vessel  is  on  board,  and  not  disabled,  there 
can  be  no  suspension  of  the  executive  authority  of  her  internal  govern- 
ment. Therefore,  at  this  crisis,  the  command  l^ally  devolved,  at  once, 
upon  the  third  officer.  He,  however,  did  not  assume  it,  but  was  for  some 
time  fuUy  and  usefully  engaged  in  securing  the  forward  hatches,  or  in 
superintending  the  securing  of  them.  The  fourth  officer  had  been  previ- 
ously disabled,  and  was  not  on  duty.  The  wheel  was  fully  and  prop- 
erly manned,  and  this  was  at  no  time  otherwise.  But  there  was  no  officer 
of  the  deck  surviving,  and  there  was  urgent  necessity  for  such  an  officer 
to  give  directions  to  the  men  at  the  wheel.  It  was  a  crisis  of  great  periL 
There  was,  at  all  events,  great  seeming  danger ;  and  it  would  now  be 
mere  idling  to  inquire  specuuitively  how  far  actual  danger  may  really  haTc 
existed.  The  after-born  supposed  wisdom  from  such  a  retrospect  might 
be  arrogant  folly.  There  certainly  was  also  great  alarm,  with  ample  sup- 
posed cause;  and  a  general  panic,  if  not  prevented,  might  have  soon 
ensued ;  and  this  might,  in  its  consequences,  have  been  dangerous  if  not 
disastrous. 

At  this  crisis  the  libellant  intervened  meritoriously.  He  was  on  board 
simply  as  a  passenger,  who,  as  such,  had  paid  his  fare.  He  was  a  compe- 
tent professional  master  navigator,  with  former  experience  in  the  com- 
mand of  sailing  vessels  and  of  steamers.  He  went  to  the  wheel-house  and 
promptly  assumed  command  or  direction  there,  doing  whatever  was  nee- 
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essary  and  proper  for  the  exigency.  He  thus  ayerted  until  the  termina- 
tion of  the  storm,  whatever  danger  may  have  been  cansed  by  the  unfortu- 
nate loss  of  the  master. 

I  think  that  this  was  a  salvage  service.  The  difficulties  in  the  way  of 
80  deciding  are  great.  But  those  in  opposition  to  a  contrary  decision 
woald  be  greater.  It  is  true  that  when  the  third  officer  succeeded  of 
right  to  the  command  of  the  vessel,  he  might  have  ordered  the  libellant 
to  take  the  watch  during  the  emergency.  The  libellant  would  certainly 
have  been  compellable  to  go  to  the  wheel-house.  If  he  had  been  directed, 
when  thei-e,  to  act  as  officer  of  the  deck,  it  would,  I  think,  have  been  his 
duty  to  obey,  and  to  execute  the  office  to  the  best  of  his  ability.  Had  he 
done  so,  under  such  orders,  I  do  not,  as  at  present  advised,  think  that  it 
would  have  been  a  salvage  service.  But,  without  orders,  he  was  not  com- 
pellable to  decide  who  should  have  the  watch,  or  to  take  upon  himself  the 
direction,  with  its  cares  and  responsibilities. 

At  the  crisis  of  danger  there  was  no  means  of  organizing  the  internal 
government  of  the  vessel,  unless  through  immediate  enei^etic  action  of 
the  third  officer.  That  officer  did  not  thus  act.  The  libellant  was,  there- 
fore, justifiable,  under  the  law  of  maritime  necessity,  in  acting  upon  his 
own  responsibility,  as  officer  of  the  deck.  There  was,  at  this  time,  there- 
fore, no  usurpation  of  unlawful  authority  by  him.  This  being  so,  his  con- 
duct thus  far  was  meritorious  and  highly  beneficial ;  and  the  service  was, 
under  the  circumstances,  extraordinary.  It  was  a  peculiar  service  for  one 
who  was  not  of  the  crew  to  take  the  command  of  the  watch  without  being 
assigned  to  it. 

On  the  next  morning,  the  storm  having  ceased  or  abated,  and  no  special 
danger  continuing  to  exist,  the  chief  engineer  and  the  purser,  and  some 
others  on  board,  without  consulting  the  tiiird  officer,  whose  authority 
alone  they  should  have  recognized,  wrongfully  assumed  upon  themselves 
to  offer  the  command  of  the  vessel  to  the  libellant,  and  urgently  invited 
him  to  assume  it  as  master.  He  very  improperly  did  so.  He  did  not 
consult  the  third  officer,  but  nominated  him  as  first  officer.  It  is  con- 
tended that  the  third  officer  acquiesced  in  what  would  thus  otherwise  have 
been  a  usurpation.  An  English  judge  has  recently  said  that  quiescence 
is  not  acquiescence.  Mere  enforced  submission  certainly  is  not.  The 
third  officer  here  submitted,  but  did  not  acquiesce. 

The  libellant  continued  to  act  in  this  usurped  relation  of  master  of  the 
vessel  for  several  days,  until  she  reached  the  port  of  destination. 

On  her  arrival,  tne  owners,  who  are  here  defendants,  gave  thanks,  in 
writing,  to  the  libellant,  as  for  extraordmary  services,  and  offered  him 
what  would  have  been  a  liberal  gratuity  for  meritorious  conduct  if  he  had 
been  an  officer  of  the  vesseL  But  the  amount  offered  was  greatly  below 
the  least  possible  estimate  of  compensation  for  a  salvage  service. 

He  now  alleges  that  he  became  of  right  master  of  the  vessel,  and  thus 
rendered  a  continuing  salvage  service.  This  unfounded  pretension  is  of 
course  rejected. 

The  question  then  arises,  whether  through  his  usurpation  of  the  com- 
mand of  the  vessel  after  the  storm,  he  has  incurred  a  forfeiture  of  the 
salvage  compensation  to  which  he  was  otherwise  entitled  for  his  prior 
service. 


406  THB  AMIBICAN  LAW  TBOBS  REPORTS.      [September,  1874 

Vol.  I.]  DoMAV  V.  Thb  TnaaaAPH  CoMTAirr.  [No.  9. 

I  do  not  think  that  nnder  the  peculiar  drcnmstances  of  the  case  an 
absolute  forfeitttre  of  the  whole  amount  was  incurred  retroactively  by  his 
assumption  and  exercise  of  the  illegitimate  authority.  But  the  effect  of 
this  usurpation  must  necessarily  be  to  reduce  very  materially  the  amount 
which  would  othorwise  be  awardable  to  him. 

What  the  reduced  amount  ought  to  be  is  not  easily  determinable.  I 
have  hesitated  between  three  thousand  and  four  thousand  dollars,  and 
have  determined  on  the  greater  suni^  partly  because  I  think  that  the  de- 
fendants' letter  of  thanks  almost  invited  the  litigation  which  has  followed, 
and,  though  not  so  intended,  must  have  induced  a  high  estimate  by  die 
libelant  of  the  value  of  the  service. 

Costs  are  adjudged  to  the  libellant ;  but  under  the  head  of  depositimu, 
taxable  costs  unJl  not  be  allowed  to  an  amount  exoeedii^  two  hundred 
dollars.  The  testimony  is  of  great  bulk,  but  of  no  proportionate  weight; 
and  its  excess  in  bulk  ought  not  to  be  allowed  to  swell  the  costs. 

Decree  for  libellant  for  four  tiiousand  dollars,  provided  that,  under  Ihe 
head  of  depositions,  costs  exceeding  two  hundred  dollars  will  not  be  taxed 
or  allowed. 


CIRCUIT  COUBT  OF  THE  UNITED  STATES.  ~  80UTHEBN 

DISTRICT  OF   ALABAMA. 

[Apeil,  1874.] 

kbouabsngv  by  tblbgbaph  oohpany  expoirndlsd.  —  ujhunbukbp 

jib88aos.  —  dblay  in  dslevbby. 

DORGANv.  THE  TELEGRAPH  OOMPANT. 

A  telegraph  company  undertake  to  receive  and  tranamit  by  tdegraphj  ami  to 
deliver,  toithout  unneoeseary  delay,  aecordiny  to  directionSj  the  meuages  ojfertd 
for  trojismission. 

Where  a  message  was  left  at  the  office  of  defendant  in  New  York  at  ahoui  twenty 
minutes  after  Jive  o*elock  P.  u,for  transmission  to  Mobile,  Alabama,  and  was  not 
delivered  at  the  office  of  the  person  addressed  until  half  past  ten  o'clock  the  next 
forenoon,  and  it  appeared  that  under  ordinary  circumstances  it  would  only  require 
four  mintutes  to  transmit  the  message,  and  the  plaintiff  had  paid  uninsured  dtof 
rates  for  its  transmission,  the  court  instructed  the  Jury  that  the  facts  made  cut  a 
nrimafade  case  ofnegUgenee. 

Those  wno  use  the  tdegraph  us  a  means  of  commmrdeatum,  unless  they  insure  the 
delivery  of  their  messages,  take  the  risk  of  delay  and  failure  of  their  messages  to 
reach  their  destinations  arising  from  the  accidents  and  obstructions  to  which  ttk^ 
grcmhic  lines  are  liable. 

It  is  the  duty  of  a  telegraph  company  to  transmit  messages  impartial^  in  good  faith 
and  in  the  order  in  which  they  are  received. 

Therefore,  if  the  company  proved  that  the  delay  in  the  transmission  of  the  message 
was  not  owing  to  the  carelessness  or  negligence  of  its  agents,  but  to  obstructions  in 
the  line  which  Me  company  eotdd  not  foresee  or  prevent,  or  that  the  delay  arose 
from  the  observance  of  the  rule  that  messages  must  be  sent  in  the  order  in  which 
they  are  received^  then  the  primA  facie  ease  ofnegKgencs  is  overthrown. 
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Whether  it  u  negligence  to  fail  to  deliver  a  detg  meeeage  reeeived  after  ten  ^cloek  p. 

M.  wiU  depend  upon  the  drcumetanoei  of  the  eaee^  and  the  jury  wa$  directed  to 

pass  upon  the  question  of  negligence  according  to  the  facts  as  theg  should  find 

them. 
If  the  damage  suffered  hg  the  plaintijff^  from  the  negligence  of  the  company  might 

have  been  avoided  bg  the  use  of  ordinary  diligence  hy  the  plaintiffs  in  mat  ease 

the  plaintiff  cannot  recover. 
7%e  plaintiff  can  only  recover  such  damages  for  the  failure  to  transmit  and  deliver 

his  message  cu  were  within  the  reasonable  contemplation  of  the  parties  when  the 

contract  for  transmission  was  made. 
If  the  sender  of  a  message^  at  the  time  he  left  it  for  transmission,  informed  the  #29- 

graph  company  that  it  was  importanty  and  the  dispatch  itsdf  indicated  that  it  was 

a  bmnness  message,  and  that  serious  damage  might  result  if  it  was  not  prompt 

senty  the  company  would  be  liable  for  any  damage  which  might  be  the  result  efneg* 

ligent  delay  in  sending  the  message. 
But  if  the  message  was  so  worded  as  not  to  show  that  damage  might  follow  delay  in 

sending  it,  and  the  company  was  only  told  that  it  wets  important  and  reauested  to 

send  it  immediately^  in  such  case  the  telegraph  company  would  only  be  liable  for 

nominal  damages. 
If  negligence  occurred  in  the  ddiveryofthe  message  after  it  had  reached  its  office  of 

destination  and  the  message  did  not  indicate  its  own  importance,  then  the  sender 

would  only  be  entitled  to  nominal  damages,  no  matter  what  might  have  been  said 

at  the  other  end  of  the  line  touching  the  importance  of  the  message. 
A  idegraph  company  cannot  contract  for  immunity  from  liability  for  the  non-deUv* 

ery  of  a  message  after  it  has  reached  its  office  of  destination*     Such  a  contract 

is  against  public  policy  and  void. 

This  cause  was  tried  by  Woods,  Circait  Judge,  and  a  jury  at  tlie  April 
term,  1874.    The  facts  sufficiently  appear  in  the  char^  of  tne  court. 
Messrs.  Harry  T.  Touhnin  ^  A  P.  BeBtor,  for  plaintiff. 
Messrs.  Thomas  H.  Semdon  ^  John  Little  SmitK,  contra. 
Woods,  Circuit  Judge,  charged  the  jury  as  follows :  — 
Gentlemen  of  the  Jury,  —  The  following  facts  are  not  controverted : 
At  about  eleven  o*clodc  A.  H.  of  the  80th  of  January,  1872,  the  plain- 
tiff sent  from  Mobile,  Alabama,  over  the  lines  of  the  Western  Union  Tel- 
egraph Company  to  New  York  city,  the  following  cipher  dispatch :  — 

•♦  To  J.  S.  Abbott  &  Co.,  New  York : 

^*  Sell  Samuel  basis  silver  full  style  and  staple  fob  dog  demon.  Reply 
to-day ;  have  refusal." 

Which,  when  translated,  reads  as  follows :  — 

^^  Sell  500  bales,  basis  middling,  full  style  and  staple,  free  on  board  at 
21f  cents,  at  ^  penny  freight.     Reply  to-ciay ;  have  refusal." 

This  dispatch  was  transmitted  to  New  York  and  there  delivered  with- 
out unreasonable  delay  to  J.  S.  Abbott  A  Co.  On  the  same  day,  some- 
time between  twenty  and  forty  minutes  after  five  o'clock  P.  M.,  New 
York  time,  J.  S.  Abbott  &  Co.  delivered  to  the  receiving  derk  at  the 
main  office  of  defendant,  in  New  York,  to  be  transmitted  over  the  lines 
of  defendant  to  the  plaintiff  in  Mobile,  the  following  cipher  dispatch,  the 
same  being  in  response  to  the  dispatch  sent  by  the  plaintiff  to  J.  S.  Ab- 
bott &  Co :  — 

^*  Sold  Samuel,  basis  silver,  fob  dog  demon,  prompt  shipment,  draw 
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with  documents.  Edward  DobelL  Insure.  Telegraph  drafts."  The 
meaning  of  this  dispatch  was  not  communicated  to  the  defendant  or  its 
agents,  out  the  clerk  who  received  it  was  told  it  was  important,  and  re- 
quested to  forward  it  immediately.  A  majority  of  persons  who  send  mes- 
sages by  telegraph  say  to  the  receiving  clerk  that  their  messages  are  im- 
portant and  request  that  they  be  sent  at  once. 

This  dispatch  translated  would  read :  ^^  Sold  500  bales,  basis  middling, 
free  on  board  at  21f  cents,  freight  i  penny ;  prompt  shipment.  Draw 
with  documents  on  Edward  Dobell.  Insure  against  iire.  Tel^raph 
drafts." 

The  dispatch  was  received  in  Mobile  at  ten  o'clock  P.  M.  of  January 
80,  but  was  not  delivered  to  the  plaintiff  in  Mobile  until  half  past  ten 
o'clock  A.  M.  of  the  next  day.  The  time  required  to  transmit  a  message 
of  ordinary  length  from  New  York  to  Mobile,  when  the  lines  are  in  good 
order  and  there  is  no  other  message  having  the  precedence,  is  about  four 
minutes. 

On  January  81st  the  plaintiff  bought  five  hundred  bales  of  cotton  in 
Mobile  to  fill  the  contract  of  sale  referred  to  in  the  dispatch  to  him,  at  the 
price  of  fifty-four  thousand  one  hundred  and  ninety-nine  dollars  and  twen- 
ty-eight cents,  and  the  same  cotton  could  have  been  purchased  in  Mobile 
on  January  30th  for  eight  hundred  and  ninety-nine  dollars,  and  forty- 
three  cents  less  than  that  sum. 

New  York  time  is  fifty-five  minutes  faster  than  Mobile  time,  so  that 
when  it  is  five  o'clock  p.  M.  in  Mobile  it  lacks  but  five  minutes  of  six  P.  M. 
in  New  York. 

J.  S.  Abbott  &  Co.,  to  whom  the  plaintiff's  message  was  addressed  and 
who  sent  the  reply,  were  the  agents  of  the  plaintiff  in  New  York,  and  the 
plaintiff  paid  for  both  dispat<mes.  He  paid  for  the  dispatch  from  J.  S. 
Abbott  &  Co.,  three  dollars  and  sixty-nine  cents,  which  was  the  usual  day 
rates  for  unrepeated  and  uninsured  messages. 

The  message  sent  by  J.  S.  Abbott  &  Co.  was  written  upon  the  blanks 
furnished  by  the  defendant  for  day  messages,  and  upon  which  it  required 
day  messages  to  be  written. 

The  business  office  of  plaintiff  in  Mobile  is  but  one  or  two  blocks  from 
the  office  of  defendant,  and  his  residence  about  a  mile  or  a  mile  and  a  half. 
It  is  the  custom  of  the  defendant  at  half-past  nine  o'clock  P.  M.  to  dismiss 
its  messenger  boys  for  the  day,  and  at  ten  o'clock  P.  M.  to  close  its  office. 
The  plaintiff  before  January  80th  1872,  had  done  much  business  with  the 
defendant's  office  in  Mobile. 

The  plaintiff  alleges  that  the  delay  in  not  delivering  the  dispatch  sent 
by  J.  S.  Abbott  &  Co.  to  him  until  January  31st  was  the  result  of  the 
carelessness  and  negligence  of  the  defendant  and  its  agents,  and  that  he 
suffered  damage  to  an  amount  equal  to  the  difference  in  the  value  of  five 
hundred  bales  of  cotton  in  Mobile  on  the  30th  and  of  the  same  quantity 
of  cotton  in  Mobile  on  the  31st  of  Januarv. 

To  the  declaration  of  the  plaintiff  setting  up  this  claim,  the  d^endant 
pleads  a  general  denial  of  the  case  stated  by  the  plaintiff,  with  leave  to 
introduce  evidence  in  proof  of  any  matter  that  might  be  specially  pleaded* 

The  defence  as  really  made  amounts  to  this :  — 

(1.)  That  generally  the  averments  of  the  declaration  are  not  true. 
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(2.)  That  th^re  vaa  no  neeligenee  or  careleBBnew  on  the  part  of  the 
defendant  in  transmitting  or  delivering  the  message. 

(3.)  That  if  the  plaintiff  suffered  damage  from  the  neglect  of  defend^ 
ant,  he  contributed  to  the  damage  by  his  own  neglect  and  careleasnefls* 

(4.)  That  if  the  plaintiff  suffered  any  damage  by  the  delay  in  the 
tranamiflHion  and  delivery  of  the  dispatch,  it  was  a  damage  not  within  the 
reasonable  contemplation  of  the  parties  when  the  contract  for  sending 
the  message  was  made  between  them* 

(5.)  That  the  printed  blanks,  upon  which  the  defendant  required  mes- 
sages to  be  written,  contained  a  clause  exempting  the  defendant  from 
liability  from  all  except  nominal  damages  for  delay  in  the  delivery  of  un* 
repeated  messages,  and  that  in  any  event  the  plaintiff  can  only  recovef 
nominal  damages. 

Your  jBrst  duty,  under  the  pleadings  in  this  case,  will  be  to  inquire 
whether  the  plaintiff  has  made  out  his  case  by  proof,  substantially  as  he 
has  stated  in  nis  declaration. 

So  far  as  this  part  of  the  case  is  concerned,  the  only  point  in  dispute 
between  the  partWis  as  to  the  question  of  n^ligenee.  ^^ 

Prompt  and  i^ieedy  oommiuucatioii  between  (Merent  locaUties  ia  one 
of  the  most  urgent  wants  of  the  present  age.  To  meet  this  demand  tele- 
graph compames  are  chartered,  and  they  engt^  to  subserve  the  public 
interests  by  transmitting  intelligence  prompuy  and  speedily.  Their  en- 
gagement is  to  receive  and  to  transmit  by  telegraph  and  to  deliver,  with- 
out unnecessary  delay,  the  message  according  to  the  directions. 

PerBons  whose  messaees  do  not  require  the  most  rapid  transmission  and 
speedy  delirery,  take  tihe  cheaper  and  slower  method  of  communication 
afforded  by  the  mails.  When  a  telegraph  company  therefore  receives  a 
message  for  transmisrion,  the  fair  inference  is  that  the  sender  resorts  to 
the  telegraph  because  he  cannot  or  does  not  choose  to  wait  for  the  mail, 
and  the  telegraph  company  agrees  by  implication  that  hia  message  shall 
be  carefully  transmitted  by  telegraph  and  delivered  without  unnecessary 
delay.  2  Redfield  on  Railways,  287-804 ;  Law  of  Teleg^phs,  sections 
146,  187,  188,  852 ;  Allen's  Telegraph  Cases,  71,  114,  284,  886,  568, 
570 ;  Sweetland  v.  Telegraph  Co.  27  Iowa,  433. 

You  will  therefore  inquire  whether  there  was  n^ligenoe  on  the  part  of 
the  defendant  in  either  transmitting  or  delivering  the  message  in  question. 

It  is  admitted  that  the  message  was  left  at  the  office  in  New  York,  for 
transmission  to  Mobile,  at  about  twenty  minutes  after  five  p.  m.,  and  that 
it  was  not  delivered  until  half  past  ten  the  next  morning ;  and  that  under 
ordinary  circumstances  it  would  require  only  about  four  minutes  to  trans- 
put the  message  from  the  office  of  the  defendant  in  New  York  to  its  office 
in  Mobile ;  and  that  plaintiff  paid  day  rates  and  not  night  rates  for  the 
meesage. 

These  facts  being  ccmceded,  I  instruct  you  as  a  matter  of  law,  that  a 
primd  fade  case  of  negligence  is  made  out  against  the  defendant.  Moore 
V.  We$tervelt,  1  Bosw.  867;  Allen^s  Telegraph  Cases,  284,  846,  670; 
Law  of  Telegraphs,  section  870 ;  Shearman  &  Redfield  on  Negligence, 

The  admitted  facta  havii^  established  the  negligence  of  the  defendant, 
the  burden  of  proof  is  put  upon  defendant  to  rebut  the  primd  fade  case 
VouL  «7 


410  THE  AHEBICAN  LAW  TIMS6  BEP0BT6.       [September.  1874. 

YoL  L]  DomoAM  r.  Thb  TsucomAPH  Compavt.  [No.  9. 

thus  made.  For  although  the  facts  unexplained  show  negligence^  the  de- 
fendant may,  by  evidence,  bo  excuse  and  explain  its  conduct  as  to  make  it 
perfectly  clear  that  there  was,  in  fact,  no  negligence  whatever. 

This  the  defendant  has  undertaken  to  do.  It  claims  to  have  shown 
that  the  message  was  not  promptly  transmitted  on  account  of  obstructiins 
beyond  its  control,  and  wnich  are  peculiarlv  incident  to  the  transmission 
of  intelligence  by  telegraph.  The  rule  of  law  governing  this  brandi  of 
the  case  may  be  thus  stated  :  Those  who  use  the  telegraph  as  a  means 
of  communication,  unless  they  insure  the  delivery  of  their  messages,  take 
the  risk  of  delay  and  failure  of  their  messages  to  reach  their  destination 
arising  frcHn  the  accidents  and  obstructions  to  which  telegraphic  lines  are 
liable. 

Apply  this  rule  of  law  to  the  facts  in  this  case.  Has  the  defendant 
satined  you  by  the  evidence  that  the  reason  why  the  message  of  pliuntiff 
did  not  reach  Mobile  until  ten  o'clock  P.  M.  was  owing,  not  to  the  negli- 
^nce  or  carelessness  of  any  of  the  defendant's  agents,  but  to  obstructioos 
m  the  line  which  the  defendant  could  not  foresee  or  prevent.  If  you  so 
find,  then  the  defendant  has  succeeded  in  disproving  the  chaige  of  negli- 
gence so  far  as  the  delay  in  the  transmission  of  the  message  to  Mobile  is 
concerned. 

It  is  the  duty  of  a  telegraph  companv  to  transmit  messaees  impar- 
tially, in  good  faith,  and  in  the  order  in  which  they  are  receivea.      Orouck 
.  V.  Railroad  Co.  14  C.  B.  255 ;  Johmon  v.  RaUroad  Co.  4  Exch.  367 ; 
Wihert  V.  Railroad  Co,  2  Keman,  245. 

If  tiie  defendant  has  satisfied  you  that  its  adherence  to  this  rule  contrib- 
uted to  the  delay  in  the  transmission  of  the  plaintififs  message,  and  that 
such  adherence,  combined  with  obstructions  m  the  working  of  the  line, 
caused  the  delay  in  the  transmission  until  ten  o'clock  P.  H.,  then  the 
primd  facie  case  of  negligence,  so  far  as  concerns  the  transmission  of  the 
dispatch,  is  overcome,  and  you  should  find  that  the  defendant  was  not  in 
fault  in  failing  to  transmit  the  message  at  an  earlier  hour. 

Under  these  instructions  you  will  determine  whether  the  defendant  was 
guilty  of  negligence  in  not  transmitting  the  dispatch  to  its  destination  be- 
fore ten  o'clock  p.  m. 

If  you  shall  be  of  opinion  that  the  telegraph  company  was  not  in  fault, 
but  used  due  diligence  to  transmit  the  message,  and  was  prevented  from 
so  doing  as  claimed,  you  will  then  proceed  to  inquire  whether  the  defend- 
ant has  shown  that  there  was  no  negligence  in  the  delivery  of  the  message 
after  its  arrival  in  Mobile. 

Was  the  defendant  bound  to  deliver  the  message  after  ten  o'clock  at 
night? 

If  the  message  showed  upon  its  face  that  its  delivery  that  night  was  a 
matter  of  importance  to  the  plaintiff,  and  that  a  failure  to  deliver  immedi- 
ately would  mvolve  him  in  loss,  and  it  appeared  that  the  message  was  a 
day  message  and  had  been  delayed,  then  it  is  for  you  to  say  whether  due 
dlHgence  did  not  require  of  defendant  to  deliver  the  message  at  once,  or 
at  least  make  an  effort  in  good  &ith  to  do  so. 

If,  on  the  other  hand,  the  message  did  not  on  its  face  indicate  the  impor- 
tance of  immediate  delivery  ;  if  the  plaintiff  had  left  no  notice  at  the  otBcc 
of  defendant  that  he  expected  an  important  message,  and  had  not  requested 
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its  immediate  delivery,  and  the  message  actuallj  arrived  af fcer  the  messen- 
ger boys  had  been  dismissed  for  the  night,  and  after  the  hoar  for  closing 
die  telegraph  office  had  passed,  and  after  the  plaintiff  had  closed  his  own 
office  and  gone  to  his  residence,  a  mile,  or  a  mile  and  a  half  from  the  tele- 
graph office,  —  if  you  find  these  &cts,  then  you  will  consider  and  de- 
termine whether  due  diligence  required  under  these  circumstances  the 
delivery  of  the  messf^e  on  the  night  of  the  80th  of  January.  If  you  find 
that  it  was  not  reasonable,  under  the  cir^cumstances,  that  the  defendant 
should  be  required  to  deliver  the  message  on  the  night  of  its  reception, 
yoa  will  be  justified  in  the  conclusion  that  the  defendant  was  not  guilty 
of  negligence  in  not  delivering  the  message  on  the  night  of  the  80th ;  and 
you  diould  then  inquire  whether  there  was  negligence  in  not  delivering 
the  message  at  an  earlier  hour  than  half  past  ten  o'clock  A.  M.  of  the 
next  day. 

Onght  the  defendant  to  have  delivered  the  messafi;e  at  an  earlier  hour 
on  the  Slst  ?  Before  passing  upon  this  question  there  is  another  raised 
hy  the  evidence  that  vou  should  decide  upon.  The  defendant  claims  to 
have  introduced  proof  sufficient  to  show  that  the  message  was  taken  to 
the  office  of  defendant  between  eight  and  nine  o'clock  A.  M.,  and  was  not 
delivered  because  there  was  no  one  there  to  receive  it.  Whether  this  is 
the  fact,  or  whether  the  message  was  taken  to  the  office  of  plaintiff  for  the 
first  time  at  half-past  ten  o'clock  A.  M.,  you  will  decide  whether  there  was, 
nnder  all  the  circumstances,  negligence  in  the  delivery  of  the  dispatch  on 
the  morning  of  the  81st. 

If  under  these  instructions  applied  to  the  facts  you  shall  be  of  opinion 
the  defendant  has  rebutted  the  primd  facie  case  of  negli^nce  made  by 
the  plaintiff,  and  has  explained  satisfactorily  the  delay  in  the  transmission 
and  delivery  of  the  message,  then  that  is  the  end  of  the  case,  and  it  will 
be  your  duty  to  return  a  verdict  for  the  defendant. 

If,  on  the  other  hand,  you  should  be  of  opinion  that  the  defendant  has 
been  guilty  of  negligence  in  the  premises,  you  will  then  proceed  to  con- 
sider other  matters  of  defence. 

One  of  them  is  that  if  the  plaintiff  suffered  any  damage  he  contributed 
to  bring  it  about  by  his  own  carelessness  and  neglect. 

The  rule  of  law  upon  this  branch  of  the  defence  has  been  thus  stated : 
One  who  is  injured  by  the  mere  negligence  of  another  cannot  recover  any 
compensation  for  his  injuries  if  he,  by  his  own  ordinary  negligence,  con- 
tributed to  produce  the  mjury  of  which  he  complains. 

See  Shearman  &  Redfield  on  Negligence,  sec.  25,  and  cases  there  cited. 

I  give  you  this  as  the  law  upon  tne  point  in  question. 

The  defendant  insists  that  the  plaintiff,  by  sending  a  message  of  inquiry 
to  New  York  mi^ht  have  avoided  the  loss  of  which  he  complains,  and 
that,  had  he  acted  as  a  prudent  man,  he  would  have  done  so.  That  be- 
ing in  negotiation  for  the  sale,  both  in  New  York  and  Liverpool,  of  the 
same  five  hundred  bales  of  cotton,  which  he  alleges  he  had  on  hand  on 
the  80th  inst.,  having  noiade  an  offer  to  sell  in  New  York,  he  should  not 
have  sold  in  Liverpool  without  ascertaining  definitely  whether  his  New 
York  offer  had  been  accepted. 

Now,  this  is  a  point  upon  which  you  must  judge.  What  were  the  dic- 
tates of  ordinary  prudence  and  care?    If  a  prudent  and  careful  man 
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would  have  telegraphed  to  New  York  before  closing  the  sale  in  Liverpool^ 
and  by  failing  to  take  this  precaution  the  plaintiff  has  contiibnted  to  his 
own  damage,  and  if  by  the  use  of  this  means  he  might  have,  and  should 
have,  avoided  the  injury,  he  cannot  recover.  His  own  negligence  is  a 
complete  bar  to  his  recovery.  As  men  of  experiaice  in  business  aJB^dis, 
you  must  determine  whether  in  this  respect  the  plaintiff  was  in  fault. 

If  upon  this  issue  ^ou  find  for  the  defendant,  that,  also,  wiU  put  an  end 
to  the  case,  and  it  will  be  your  duty  to  return  a  verdict  for  the  defendant 

If  you  shall  be  of  opinion  that  the  defendant  was  ^i^  of  neglect, 
whereby  the  plaintiff  suffered  damages,  and  that  the  plaintm  did  not  con- 
tribute to  his  own  dama^  by  his  own  neglect  and  could  not  have  avoided 
the  damage  by  the  exercise  of  ordinary  prudence  and  skill,  then  it  will  be 
your  duty  to  return  a  verdict  for  the  plaintiff  for  some  amount. 

Ordinarily,  this  amount  would  be  the  difference  between  the  value  of 
five  hundred  bales  of  cotton  in  Mobile  on  the  80th  of  January,  1872,  and 
of  the  same  quantity  of  cotton  in  the  same  place  on  the  next  day.  This 
difference  is  shown  to  be  f  899.48. 

But  what  that  amount  should  be  in  this  case  will  depend  upon  some 
considerations  which  I  am  about  to  submit  to  you. 

The  damage  sustained  by  the  defendant  must  have  been  within  the 
reasonable  contemplation  of  the  parties  at  the  time  the  contract  for  the 
transmission  of  the  message  was  made.  If  the  plaintiff,  through  his  agent 
in  New  York  at  the  time  he  left  the  message  for  transmission,  informed 
the  defendant's  agent  that  the  message  was  important,  and  the  dispatdi 
itself  indicated  that  it  was  a  business  messe^,  and  that  serious  damage 
might  accrue  to  the  plaintiff  if  it  was  not  promptly  transmitted,  it  became 
the  duty  of  defendant  to  use  diligence  to  put  it  upon  its  transit,  and  it 
would  become  liable  for  the  damage  which  might  be  the  result  of  n^li- 
gent  delay  in  sending  the  message.  But  if  the  plaintiff's  agent  simply 
said  it  was  an  important  message  and  requested  its  early  transmission,  but 
the  dispatch  itself  was  so  worded  that  it  did  not  in  any  way  indicate  that 
the  plaintiff  miglit  suffer  damage  by  its  delay,  then  the  plaintiff  would 
only  be  liable  for  nominal  damages. 

If  the  negligence  should  be  found  in  the  delivery  of  the  dispatch,  after 
it  had  readied  its  destination,  you  should  not  give  any  weight  in  estimat- 
ing the  damages  to  what  was  said  by  the  plaintiff's  agent  at  the  other  end 
of  the  line  about  the  importance  of  the  dispatch.  The  question  is,  was 
the  agent  of  the  company  here  in  Mobile,  under  the  circumstances,  and 
looking  to  the  words  of  the  dispatch,  put  upon  notice  that  a  failure  to  de- 
liver it  promptly  would  entail  a  serious  damage  upon  the  plaintiff.  If  he 
was,  that  is  sufficient  to  sustain  the  plaintiff's  claim  to  recover  all  the 
damage  that  he  has  sustained.  If  he  was  not,  if  it  onlv  appeared  to  the 
agent  in  Mobile  to  be  a  dispatch  announcing  a  sale  in  New  York  of  five 
hundred  bales  of  cotton  in  response  to  vai  offer  by  the  plaintiff  to  sell  that 
amount  made  at  a  certain  hour  in  the  day  by  message  from  Mobile,  and 
gives  information  about  the  details  of  the  sale,  and  if  it  contained  no  rea- 
sonable notice  that  damage  might  accrue  from  delay  in  its  delivery,  tiiea 
the  damage  for  the  delay  would  be  nominal  only. 

Another  matter  should  be  borne  in  mind  in  estimating  the  damages, 
namely,  that  yoa  are  only  to  allow  such  damages  as  were  caused  by  the 
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negligence  of  the  defendant*  Was  there  any  negligence  of  defendant  on 
the  30th  of  January  ?  If  tiiere  was,  would  the  plaintiff  have  been  able  to 
avoid  the  injury  he  claims  to  have  suffered^  even  had  the  defendant  been 
prompt  in  transmitting  and  delivering  the  message.  In  other  words, 
could  the  plaintiff  after  the  time  when  he  claims  the  message  should  have 
reached  him  on  the  SOth,  have  purchased  five  hundred  bales  of  cotton  for 
any  less  amount  than  he  was  compelled  to  pay  the  next  day.  If  he  could 
not,  his  damage  is  not  the  result  of  the  neglect  of  defendant,  and  he  cannot 
recover.  But  suppose  you  should  find  there  was  no  neglect  on  the  80th, 
bat  there  was  n^lect  on  the  81st  of  January  ?  You  will  then  inquire 
whether  if  the  defendant  had  delivered  the  message  on  the  81st,  at  the 
time  demanded  by  its  dutv,  the  plaintiff  could  have  avoided  loss.  Sup- 
pose you  should  conclude  that  the  message  should  have  been  delivered  at 
seven  o'clock  or  eight  o'clock  or  nine  o*clock  A.  H.,  of  the  81st ;  could  the 
plaintiff  have  purchased  five  hundred  bales  of  cotton  cheaper  at  these 
hours  than  at  half  past  ten,  when  the  message  was  in  fact  delivered  ? 
If  he  has  not  satisfied  you  that  he  could,  then  he  can  only  recover  nominal 
damages. 

There  is  but  one  point  more  that  I  deem  it  necessary  to  notice. 

The  blanks  upon  which  the  defendant  requires  all  messages  for  trans- 
mission to  be  written  contain,  under  the  words  ^^  All  messages  taken  by 
this  company  subject  to  the  following  terms,**  this  stipulation,  **  To  guard 
against  mistakes,  the  sender  of  a  messi^e  should  order  it  repeated,  that 
is,  telegraphed  back  to  the  originating  office.  For  repeating,  one  half  the 
r^olar  rate  is  charged  in  addition ;  and  it  is  agreed  between  the  sender 
of  the  following  message  and  this  company  that  the  company  shall  not  be 
liable  for  mistakes  or  delays  in  the  transmission  or  delivery  of  anv  unre- 
peated  message  beybnd  the  amount  received  for  sending  the  same. ' 

It  is  claimed  by  defendant  that  this  stipulation  was  brought  home  to 
the  notice  of  plamtiff ;  that  his  assent  may  be  therefore  presumed,  and 
that  it  IB  binding,  and  limits  the  recovery  in  this  case  to  the  amount  paid 
for  sending  the  message. 

Under  the  instructions  I  am  about  to  give  you,  it  will  be  unnecessary 
for  you  to  consider  whether  this  notice  was  assented  to  by  the  plaintiff  or 
not.  I  instruct  that  so  much  of  this  alleged  contract  as  provides  that  the 
company  shall  be  liable  for  delays  in  the  delivery,  or  for  the  non-delivery, 
of  an  anrepeated  message  only  to  the  amount  paid  for  sending  the  same, 
is  not  binding ;  the  company  had  no  right  to  exact  it ;  that  it  is  against 
public  policy,  and  absolutely  void. 

The  telegraph  company  is  engaged  in  a  quan  public  employment.  A 
large  portion  of  the  business  of  the  civilized  world  is' carried  on  by  means 
of  the  facilities  for  intercourse  which  it  affords.  Incalculable  sums  de- 
pend upon  the  alacrity,  care,  and  good  faith  which  it  brings  to  the  dis- 
charge of  its  duties.  The  whole  business  of  the  commercial  world  is  to  a 
decree  dependent  upon  it.  The  public  has  the  right  to  exact  at  least 
ormnary  diligence.  A  common  carrier  is  not  allowed  to  protect  himself 
bv  conbract  from  liability  for  the  results  of  his  own  negbgence.  N.  Y. 
Central  R.  R.  Co.  v.  Lockwoodj  U.  S.  Supreme  Court,  Oct.  Term,  1878. 
1  Am.  L.  T.  R.,  N.  S.  21. 

There  seems  to  be  no  good  reason  why  the  same  rule  should  not  be  ap- 
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filed  to  a  telegraph  oompany.  Shearman  &  Redfield  on  N^ligence,  sec. 
65 ;  True  y.  Telegraph  Company^  60  Maine  Rep. ;  S.  0.  Allen's  Tele- 
graph Cases,  580 ;  Fraham  t.  Telegraph  Co,  10  Am.  Law  Reg.  N.  S. 
§19.  Canier  y.  Telegraph  Co,  Amer.  Law  ReYiew,  yoI.  8,  p.  374.  I 
therefore  instruct  you  that  you  should  not  allow  this  alleged  contract  for 
immunity  for  all  .except  nominal  damages  for  negligence  to  haYe  any  effect 
upon  your  Yerdict, 

The  jury  returned  a  Yerdict  for  defendant. 


BUPBBMEI  JUDICIAL  COURT  OF  MASSACHUSETTS. 

[To  APPBAB  IN  115  Mass.] 

INJT7BY  FBOM  ICB  FAUJKG  S^OM  BOOF  OF  HOUSE  UPON  PEBSOK  IBAY- 

ELLINO  UPON  HIGHWAY. 

LEONARD  et  al.  v.  STORES  et  oL 

The  owner  of  a  huUding  with  a  roof  mo  constructed  that  snow  and  ice  collecting  on 
it  from  natural  causes  will  naturMy  and  probably  faS  into  the  adjoining  high- 
way, is  not  liable  to  a  person  injured  by  such  a  fall  upon  him,  while  trav^ing 
upon  the  highway  with  due  care,  if  the  entire  buUding  is  at  the  time  let  to  a  ten' 
ant,  who  has  covenanted  with  the  owner  *'  to  make  all  needful  and  proper  repairt 
both  internal  and  external^*  it  not  appearing  that  the  tenant  might  not  have 
cleared  the  roof  of  snow  by  the  exercise  of  due  care,  or  that  he  could  not  by  proper 
precaution  hcive  prevented  the  accident. 

Tort  to  recoYer  for  injuries  sustained  by  the  female  plaintiff  on  ac- 
count of  snow  and  ice  sliding  from  a  building  owned  by  the  defendant 
upon  her.     In  the  superior  court  the  following  facts  were  agreed :  — 

^^  That  in  the  winter  of  1869,  the  defendant  was  the  owner  of  a  build- 
ing on  the  southerly  side  of  Winter  Street,  in  the  city  of  Boston,  and 
contiguous  to  said  street ;  that  the  said  building  was  ooYcred  by  a  slated, 
pitched  roof  (the  pitch  of  which  is  thirty-two  degrees),  upon  which  snow 
and  ice  collected  and  slid  into  said  street,  in  the  winter  season,  to  the 
same  extent  to  which  it  collected  upon  and  slid  from  other  pitched  roob 
of  said  pitch,  and  there  was  no  guard  or  protection  upon  the  building  to 
preYent  it  so  sliding;  that  said  Winter  Street  was  a  public  highway  in 
the  city  of  Boston,  and  the  female  plaintiff  was  passmg  along  on  said 
street,  as  she  lawfully  might,  and  as  she  was  so  passing  along  and  using 
due  care,  and  without  any  fault  of  hers,  the  snow  and  ice  slid  from  the 
roof  of  said  building  upon  her,  whereby  she  was  injured ;  that  on  the  first 
day  of  May,  1857,  the  defendant  leased  the  said  building  and  premises 
to  Jacob  luUerton,  for  the  term  of  fifteen  years  from  that  date,  by  a 
written  lease,  duly  executed,  by  the  terms  of  which  the  lessee  took  the 
entire  building  and  agreed  to  ^  make  all  needful  and  proper  repairs,  both 
external  and  internal,  of  the  demised  premises,'  and  the  right  was  re- 
sented to  the  lessor  to  ^  enter  or  send  agents  into  and  upon  the  same  to 
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examine  the  condition  thereof;'  that  Fullerton  took  posseesion  of  the 
bnilding  under  his  lease,  and  was  in  possession  thereof  at  the  time  of  the 
accident ;  that  the  roof  of  the  boilding  at  the  time  of  the  accident  was  in 
the  same  condition  as  when  the  lease  was  execated,  it  not  having  been 
altered  or  repaired  daring  the  time." 

On  these  jhcts  the  superior  court  ordered  judgment  for  the  defendant, 
and  the  plaintiffs  appealed  to  this  court. 

It.  Lund  for  the  plaintiffs.  Upon  the  facts  agreed  in  this  case,  either 
the  defendant  or  the  tenant  is  liable  to  the  female  plaintiff  for  her  in* 
juries  in  this  form  of  action.  Shipley  y.  Fifty  Associates^  101  Mass. 
251;  106  Mass.  194.  The  only  question  here  to  be  determined  is, 
whether  upon  the  facts  in  the  case  the  defendant,  who  is  the  owner  of 
the  building,  is  liable.  Had  the  building  been  leased  to  different  tenants, 
each  one  haring  a  lease  of  different  portions,  all  the  questions  would  have 
been  fully  settled  by  tiie  case  above  cited.  But  the  defendant  insists, 
that,  as  this  was  all  leased  to  one  tenant,  the  tenant  had  the  full  control 
of  the  entire  building,  and  therefore  the  defendant  is  not  liable.  This 
might  be  so,  if  the  accident  had  happened  in  consequence  of  any  nuisance 
which  the  tenant  had  erected,  or  any  change  in  the  structure  of  the  roof, 
which  he  had  made.  But  the  roof  is  in  the  same  condition  as  when  the 
lease  was  made.  The  tenant  has  not  recctastructed  it,  or  in  any  way 
interfered  with  it,  and  by  the  terms  of  the  lease  he  had  no  right  to  make 
any  change,  only  to  make  repairs,  and  then  only  to  put  it  in  as  good  con- 
dition as  it  was  before.  The  lease  provides  what  the  tenant  shall  do, 
but  does  not  provide  for  any  change  in  the  roof.  The  accident  then  does 
not  happen  by  any  neglect  of  duty  on  the  tenant'a  part,  but  was  occa- 
noned  by  the  shape  or  slope  of  the  roof,  and  from  the  proximity  of  the 
building  to  the  street.  The  owner  alone  being  responsible  for  the  shape 
or  slope  of  the  roof,  is  alone  liable.  Shipley  v.  Fifty  Associates^  supra. 
In  this  lease,  the  landlord  reserved  the  right  ^^  at  all  seasonable  times  to 
enter  or  send  agents  into  and  upon  the  same  "  (to  wit,  the  building),  ^^  to 
examine  the  condition  thereof ; "  therefore  **  he  was  not  excluded  from 
going  upon  the  roof,  and  so  altering  its  construction,  that  at  all  seasons 
of  the  year,  it  should  not  produce  any  inconvenience  or  danger  to  travel- 
lers on  the  highway  below."  Again,  if  it  is  said  that  the  defendant  had 
parted  with  his  entire  control  of  the  roof  of  the  building,  he  is  guilty  of 
negligence  in  nutting  it  beyond  his  control,  in  an  unsafe  condition,  with- 
out providing  that  the  tenant  should  put  it  in  safe  condition,  or  at  least 
give  him  permission  to  so  do,  which  he  did  not  do  in  this  case. 

J.  P.  Mealy ^  for  the  defendant.  The  defendant  had  neither  the  duty 
nor  the  right  to  remove  the  snow  from  the  roof,  or  to  interfere  in  any 
way  in  the  general  management  and  care  of  the  building.  The  plainti£ra 
therefore  have  no  cause  of  action  against  him.  Their  remedy  must  be 
sought,  if  at  all,  against  the  tenant.  Kirby  v.  Boylstan  Market  Asso- 
ciatioHj  14  Gray,  249,  and  cases  cited ;  Boston  v.  Worthingtonj  10 
Gray,  496. 

Akes,  J.  It  does  not  appear  that  the  defendant  had  any  connection 
with  the  injury  complained  of,  except  that  he  was  the  owner  of  the  build- 
ing in  front  of  which  it  occurred.  The  whole  of  this  building  had  been 
leMed  for  a  long  term  of  years  to  a  tenant  who  was  in  actual  occupation 
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at  the  time  of  the  aoddent.  By  the  terms  of  the  lease,  the  tenant  had 
bound  himself  to  make  certain  specific  alterations  in  the  lower  story  of 
the  bnilding,  and  also  to  make  at  his  own  expense  ^*all  needful  and 
proper  repairs,  both  internal  and  external,  of  the  demised  premiseB." 
The  lessee  was  the  occupant  of  the  entire  estate,  and,  as  between  himaell 
and  the  public,  was  bound  to  keep  the  building  in  such  a  state  of  repair 
that  the  adjoining  highway  should  be  safe  for  the  use  of  traveUen 
thereon.  ^^  It  is  the  occupier  who  is  prirnnd  fade  liable  to  third  persons 
for  damages  arising  from  any  defect."  Kirby  y.  BayUtan  Market  Ajuo- 
ciaticny  14  Gray,  249,  and  oases  there  cited.  The  control  of  the  teosnt 
included  the  roof  of  the  building,  as  well  as  its  interior,  and  it  does  not 
appear  that  he  might  not  have  cleared  the  roof  of  snow  by  the  exerdae 
of  due  care,  or  that  he  could  not  by  proper  precaution  have  prevented 
the  accident.  We  cannot  say  upon  this  report  that  any  n^lect  of  dotjr, 
or  any  wrongful  act,  on  the  part  of  the  defendant,  was  the  cause  of  the 
injury.  In  Shipley  r.  Fifty  AfBoeiates^  101  Mass.  261,  and  106  Mass. 
194,  it  appeared  that  tilie  roof  was  not  in  the  control  of  the  various  coca- 
pants  of  the  building,  but  of  the  owners,  who  were  therefore  held  le^n- 
sible  for  its  condition.  As  the  judgment  of  the  court  below  does  not 
appear  to  have  been  erroneous,  it  is  therefore  Affirmed. 


DISTRICT    COUBT    OF    THB    UNITBD    8TATBS.  —  SOUTHERN 

DISTRICT  OF  MBW  YORE. 

[July,  1874.] 

BAKKBT7FT0T,  —  PBACTIClfi     UlTDISR    THB    ACT    OF    JOlHiS,    22,    1874.-- 

FBTITIO^  IN  INVOlitTNTABY  CASBfiL 

nr  BE  SOULL. 

In  invobmiary  eaees  vfkett  thepeHHon  hoe  heen  datyfkd  prior  to  the  paeeaye  ef 
the  act  of  June  22, 1874,  it  must  he  90  amended  as  to  show  e^fftmuUivefy  thai  the 
requisite  number  of  creditors^  representing  the  prescribed  amount^  have  joined 
therein.  Otherwise  there  can  he  no  adjudication.  The  petition  must  contain  an 
alley cUion  that  the  prescribed  number  and  amount  have  joined^  and  the  court  must 
he  satisfied  by  aMrmative  evidence  of  the  truth  of  such  aUegaiion*  The  fact  that 
there  was  a  default  prior  to  the  passage  of  the  act  of  June  22, 1874,icAtc^,  at  the 
time  it  took  places  entitled  the  petitioning  creditors  to  an  adjudication,  is  of  no 
moment. 

The  averment  that  the  debtor  suffered  his  property  to  he  taken  ii  not  suffieienL  It 
must  he  averred  that  he  procured  it  to  he  taken* 

Blatchford,  J.  This  is  a  petition  in  involuntary  bankruptcy,  filed  on 
the  4th  of  June,  1874.  The  order  to  show  cause  was  returnable  on  ike 
18th  of  June,  and  was  duly  personally  served  on  the  alleged  bankrupt  on 
the  5th  of  June»  On  the  return  day,  proof  of  service  was  filed,  but  the 
allied  bankrupt  did  not  appear,  md,  at  the  request  of  the  pefeitioiiing 
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eraditon,  the  oiatter  was  adjoanMl  from  time  to  time  until  after  the  ap« 
proval  of  the  amendatory  act  of  June  22d,  1874,  no  adjudication  being  <u- 
recied  to  be  entered,  and  of  course,  no  order  of  adjudication  being  entered. 
The  petitioning  creditors  now  ask  for  the  entry  of  an  order  of  adjudication, 
as  on  a  default,  for  want  of  appearance.  The  papers  are  in  due  form  un- 
der the  statute  as  it  stood  prior  to  its  amendment  by  the  act  of  1874,  and, 
bat  for  the  proTkaons  of  the  latter  act,  the  right  to  an  adjudication  would 
be  clear. 

The  12th  section  of  the  act  of  1874,  amending  the  39th  section  of  the 
fomier  act,  provides,  that  an  adjudication  in  involuntaiy  bankruptcy  can 
be  made  only  on  the  petition  of  one  or  more  of  the  creditors  of  a  debtor 
^^  who  shall  constitute  one  fourth  thereof  at  least  in  number^  and  the  ag- 
gregate of  whose  debts  {wovable  under  this  act  amounts  to  at  least  one 

third  of  the  debts  so  proyable And  the  provision  of  this  section 

shall  apply  to  all  cases  of  compulsory  or  involuntary  bankruptcy  com- 
menoed  since  the  first  day  of  December,  eighteen  hundred  ana  seventy- 
three,  as  well  as  to  those  commenced  heresiter.  And  in  all  cases  com- 
Bsenoed  since  the  first  day  of  December,  eighteen  hundred  and  seventy- 
three,  and  prior  to  the  passage  of  this  act,  as  well  as  those  commenced 
here^Eter,  the  court  shall,  if  such  allegation  as  to  the  number  and  amount 
o£  petitionmg  creditors  be  denied  by  the  debtor,  bv  a  etatement  in  writing 
to  that  effect,  require  him  to  file  in  court  forthwith  a  full  list  of  his  credit- 
ors with  their  places  of  residence  and  the  sums  due  them  respectively,  and 
shall  ascertain,  upon  reasonable  notice  to  the  creditors,  whether  one  fourth 
in  number 'and  one  third  in  amount  thereof,  as  aforesaid,  have  petitioned 
that  the  debtor  be  adjudged  a  bankrupt.  But  if  such  debtor  shall,  on 
the  filing  of  the  petition,  admit  in  writing  that  the  requisite  number  and 
amount  of  creditors  have  petitioned,  the  court,  if  satisfied  that  the  admis- 
sion was  made  in  good  faith,  shall  so  adjudge,  which  judgment  shall  be 
final,  and  Hie  matter  proceed  without  further  steps  on  that  subject.  And 
if  it  shall  appear  that  such  number  and  amount  have  not  so  petitioned,  the 
court  fiball  grant  reasonable  time,  not  exceeding,  in  cases  heretofore  com- 
menced, twenty  days,  and,  in  cases  hereafter  commenced,  ten  days,  within 
which  other  creditors  may  join  in  such  petitions.  And  if,  at  the  expiration 
of  mch  time  so  lunited,  tiie  number  and  amount  shaU  comply  with  the  re- 
quirements of  this  section,  the  matter  of  bankruptcy  may  proceed,  but  if, 
at  the  expiration  of  such  limited  time,  such  number  and  amount  shall  not 
answer  tiie  requirements  of  this  section,  the  proceedings  shall  be  disnussed, 
and,  in  eases  hereafter  commenced,  with  costs/'  The  13th  section  of  the 
act  of  1874,  amending  the  40th  section  of  the  former  act,  provides  that  if, 
on  the  return  day  of  the  order  to  show  cause,  ^^the  coyrt  shall  be  satisfied 
that  ilie  requirements  of  section  thirty-nine  of  said  act  as  to  the  number 
and  amount  of  petitioning  creditors  has  been  complied  with,  or  if,  within 
tiie  time  provided  for  in  section  thirty-nine  of  this  act,  creditors  sufficient 
in  numbed  and  amount  shall  sign  such  petition,  so  as  to  make  a  total  of 
one  fourth  in  number  of  the  creditors,  and  one  third  in  the  amount  of  the 
provable  debts  against  the  bankrupt,  as  provided  in  said  section,  the  court 
shall  so  adjudge,  which  judgment  shall  be  final ;  otherwise,  it  shall  dis- 
miss the  proceedings,  and,  in  cases  hereafter  commenced,  with  costs." 

The  provision  in  respect  to  all  cases  commenced  since  the  1st  of  Decem* 
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ber,  1878,  and  prior  to  the  passage  of  the  act  of  1874,  as  well  as  those 
commenced  after  snch  passage,  is,  that  the  debtor  is  to  be  adjudged  a 
bankrupt  on  the  petition  of  one  or  more  of  his  creditors,  who  shall  consti* 
tate  one  fourth  at  least  in  number  of  his  creditors,  and  the  aggregate  of 
whose  debts  prorable  under  the  act  amounts  to  at  least  one  third  of  the 
debts  so  provable.  It  is  suggested  that  this  does  not  require  tiiat  the  pe- 
tition shall  show  that  tilie  petitioning  creditors  constitute  the  prescribed 
number  and  amount ;  that  it  is  for  the  debtor  to  come  in,  in  the  first  in- 
stance, and  assert  that  the  petitioning  creditors  do  not  constitute  the  pre- 
scribed number  and  amount ;  and  ths^  if  he  does  not,  there  need  be  no  in- 
quiry into  the  matter.    I  cannot  concur  in  this  view  for  several  reasons. 

(1.)  The  reasonable  construction  of  die  provision  that  the  petition  is  to 
be  the  petition  of  one  or  mote  of  the  creditors,  who  shall  constitute  a  given 
proportion,  in  number,  of  creditors,  and  whose  provable  debts  shall  con- 
stitute a  given  proportion,  in  amount,  of  provable  debts,  is,  that  the  peti- 
tion shall  not  only  show  that  the  petitioners  are  creditors,  and  how  and 
to  what  amount  severally,  but  shall  also  show  that  th^  ccNustitute  a 
body  who  have  a  right  to  invoke  relief  which  can  be  given  only  to  those 
who  do  constitute  such  body.  Such  construction  was  given  to  the  89th 
section  as  it  formerly  read ;  and  the  forms  of  petition  prescribed  by  the 
supreme  court  required  that  the  petition  should  contain,  on  its  face,  affirm- 
ative allegations  of  the  existence  of  all  the  facts  which  were  necessary  pie- 
requisites  to  the  right  to  ask  for  an  adjudication  — such  as,  the  residence 
or  carrying  on  of  "luaine-s,  by  the  debtor  in  the  proper  disttiot,  for  the 
reqmsite  period  of  time ;  the  owing  by  him  of  debts  exceeding  9800 ;  the 
provability  of  the  petitioners*  demand ;  the  fact  that  the  petitioners'  de- 
mand exceeded  $250,  and  its  nature  and  character ;  and  pwticulars  show- 
ing the  commission  of  some  act  of  bankruptcy  spedfiea  in  the  statute. 
The  petition  must,  undoubtedly,  be  such  as  to  show,  on  its  face,  a  proper 
case,  on  comparing  it  with  the  statute,  for  entering  an  adiudication,  if 
there  be  no  appearance  to  it  by  the  debtor.  It  cannot  do  tnis  unless  it 
shows,  on  its  face,  that  the  petitioners  constitute  the  prescribed  number 
and  amount. 

(2.)  In  addition  to  this,  the  provision  is,  that  *^  if  such  all^ation  as  to 
the  number  or  amount  of  petitioning  creditors  be  denied  by  the  debtor,  by 
a  statement  in  writing  to  that  effect,"  the  court  shall  require  him  to  file  a 
list  of  his  creditors,  &c.  It  is  suggested  that  this  provision  is  satisfied  hj 
calling  on  the  debtor  to  assert  that  the  petitioning  creditors  do  not  consti- 
tute tne  requisite  number  and  amount.  But  the  statute  says  that  ^*  such 
allegation  "  is  to  be  ^^  denied  "  by  the  debtor.  The  use  of  the  phrase, 
^*  such  allegation,"  .clearly  implies  that  the  all^ation  to  be  denied  is  one 
made  by  the  petitioning  creditor,  and  one  made  in  the  petition,  and  it  is 
an  allegation  ^^  as  to  the  number  or  amount  of  petitioning  creditors  "  that 
is  to  be  denied.  A  denial  implies  a  contradiction  of  an  assertion.  The 
assertion  must  precede  the  denial. 

It  is  suggested  that,  inasmuch  as  the  debtor  was  in  default  on  the  13th 
of  June,  and  the  petitioning  creditors  were  then  entitied  to  have  an  adjudi- 
cation, and  the  debtor  has  not  appeared,  the  adjudication  ought  now  to  be 
made.  The  petition  contains  no  all^^ation  that  the  petitioning  credit<Nrs 
constitute  the  prescribed  number  and  amount.     The  oebtor  has  not  been 
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adjudged  bonkrapt,  and  the  provisions  of  the  act  of  1874  apply,  therefore, 
to  this  case,  it  having  been  commenced  since  the  1st  of  December,  1873. 
But  the  statute  is  very  marked  in  requiring  that  the  court  shall  have  affirm- 
ative evidence,  in  the  papers  on  which  it  makes  an  adjudication,  that  the 
provisions  of  the  statute  as  to  the  number  and  amount  of  creditors  peti- 
tioning are  being  complied  with,  and  shall  not  necessarily  repose  on  an  ad- 
mission by  the  debtor  to  that  effect,  much  less  on  his  failure  to  assert  the 
contrary  of  what  is  not  alleged.  Such*  admission  bv  the  debtor,  if  made, 
must  be  made  in  writing,  and  then  the  court  must  be  satisfied  that  it  is 
made  in  good  faith.  This  is  undoubtedly  in  order  to  prevent  collusion, 
and  because  of  the  provision  of  section  9  of  the  act  of  1874,  that  in  cases 
of  involuntary  bankruptcy,  the  bankrupt  may  receive  a  discharge,  if  other- 
wise entitled  thereto,  without  paying  any  proportion  of  his  debts,  and 
without  procuring  the  assent  of  any  portion  of  his  creditors,  as  a  condition 
of  his  discharge ;  while,  in  cases  of  voluntary  bankruptcy,  no  discharge  can 
be  granted  to  a  debtor  whose  assets  are  not  equal  to  80  per  centum  of  the 
claims  proved  arainst  his  estate,  upon  which  he  is  liable  as  principal 
debtor,  without  the  assent  of  at  least  one  fourth  of  his  creditors  in  number 
and  one  third  in  value.  The  view  seems  to  be,  that  if  one  fourth  in  num- 
ber and  one  third  in  value  of  die  creditors  petition  in  involuntary  bank- 
niptcy,  they  shall  be  regarded,  under  the  provisions  of  the  statute,  as  as- 
senting to  the  discharge  of  the  bankrupt,  in  like  manner  as  one  fourth  in 
number  and  one  third  in  value  assent,  in  voluntary  bankruptcy.  Again, 
section  18  of  the  act  of  1874  requires  that  the  court  must,  on  the  return 
day  of  the  order,  to  show  cause,  be  satisfied  that  the  requirement  as  to  the 
number  and  amount  of  petitioning  creditors  has  been  complied  with,  or 
must  have  evidence  that,  within  the  time  provided  for,  creditors  sufficient 
in  number  and  amount  have  signed  the  petition,  so  as  to  make  a  total  of 
one  fourth  in  number  and  one  third  in  value,  before  it  can  make  an  adju- 
dication to  that  effect ;  and  that,  otherwise,  the  court  must  dismiss  the 
proceedings.  This  imposes  on  the  court  the  duty  of  dismissing  the  petition, 
unless  it  appears  affirmatively  that  such  requirement  has  been  complied 
with,  or  that,  within  the  time  provided  for,  the  proper  number  and  amount 
of  creditors  sign  the  petition.  This,  again,  shows  that  a  part,  at  least,  of 
the  evidence,  that  the  petition  is  joined  in  by  the  proper  number  and 
amount  of  creditors,  must  be  the  fact  that  crecutors  sufficient  in  number 
and  amount  sign  the  petition  within  the  time  provided  for,  if  it  has  ap- 
peared that  a  sufficient  number  and  amount  did  not  petition  in  the  first 
instance.  Now,  it  would  be  unreasonable  to  suppose  that  it  was  intended 
that  the  proper  number  and  amount  should  sign  the  petition,  without  its 
appearing  in  the  body  of  the  petition,  not  only  that  the  sixers  were  by 
name  and  description  petitioners,  but  that  they  constituted  the  requisite 
number  and  amount ;  and  if  these  things  are  required  in  regard  to  the 
petition  after  time  is  granted  for  other  creditors  to  join  in  it,  it  is  reasona- 
ble to  hold  that  the  statute  intends  that  the  requirement  as  to  the  number 
wd  amount  of  petitioning  creditors  is  not  complied  with,  in  the  presenta- 
tion of  the  petition  in  the  first  instance,  unless  it  appears,  in  the  body  of 
the  petition,  by  name  and  description,  who  are  the  petitioners,  and  that 
they  constitute  the  requisite  number  and  amount,  and  unless  the  persons 
so  named  as  petitioners  sign  the  petition.    The  petition  may  be  sufficiently 
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verified  by  the  oaths  of  the  first  five  signers  thereof,  if  so  many  there  be. 
This  means,  that  if  there  are  five  or  less  signers,  all  most  yenfy  the  pe- 
tition by  oath ;  but  that  if  there  are  more  than  five  signers,  it  will  be 
sufficient  if  the  first  five  of  them  so  rerify  it.  This  necessarily  implies 
that  there  may  be  more  signers  than  those  who  verify  the  petition  by  oath, 
and  implies,  also,  that  those  who  are  petitioners  must  sign  the  petition. 

As,  in  the  present  case,  the  petition  does  not  state  tlmt  the  petitioneis 
constitute  the  requisite  number  and  amount  of  creditors,  it  must  be  held 
that  it  appears  that  the  requisite  number  and  amount  of  creditors  have 
not  petitioned.  As  the  case  was  commenced  before  June  22d,  1874,  an 
order  will  be  entered  herein  by  the  clerk,  if  the  petitioning  creditors 
desire,  granting  twenty  days  from  the  formal  entry  of  such  order,  as  the 
time  within  which  tfaie  petition  may  be  amended  so  as  to  show  a  oom« 
pliance  with  the  requirement  of  the  statute  as  to  the  number  and  amount 
of  petitioning  creditors }  and  providing  that  at  the  expiration  of  that  time, 
or  when  such  amendment  shall  be  filed,  if  before  the  expiration  of  that 
time,  the  clerk  shall  present  to  the  court  all  papers  which  shall  have  been 
filed  herein,  including  those  filed  with  a  view  to  such  amendment  of  the 
petition,  to  the  end  that  the  matter  in  bankruptcy  may  proceed,  or  the 
proceedings  may  be  dismissed,  as  the  case  may  be. 

The  only  act  of  bankruptcy  alleged  in  the  petition  is,  that  the  debtor, 
being  insolvent,  iuffered  his  property  to  be  taken  on  legal  process,  with 
the  intent  to  give  a  preference  to  a  creditor  and  to  defeat  tne  operation 
of  the  act.  This  was  an  act  of  bankruptcy  when  the  petition  was  filed* 
By  the  act  of  1874,  it  is  no  longer  made  an  act  of  bankruptcy.  The 
debtor,  beinff  insolvent,  must  procure  his  property  to  be  taken  on  l^al 
process,  with  the  intent  to  give  a  preference^  or  to  defeat  or  delay  the 
operation  of  the  act ;  and  all  the  provisions  of  the  section  of  the  act  ol 
1874,  which  specifies  what  are  acts  of  bankruptcy  on  which  a  person  can 
be  adjudged  an  involuntary  bankrupt,  are  by  it  made  applicable  to  the 
present  case,  commenced  since  December  1st,  1873.  Therefore,  if  the 
present  petition  is  to  be  proceeded  with  at  all  it  must,  in  respect  to  the 
matter  alleged  in  it  as  constituting  the  act  of  bankruptcy  set  forth,  be 
amended  by  averring  that  the  debtor  procured  his  property  to  be  taken. 
An  amendment  to  that  efEect  will  be  allowed  to  be  made  within  the 
twenty  days  before  provided  for. 

The  provisions  of  the  statute  have  been  carefully  considered  in  the 
above  observations,  because  the  number  of  petitions  in  involuntary  bank* 
ruptcy,  filed  in  this  district,  between  December  1st,  1878,  and  June  22d, 
1874,  was  three  hundred  and  forty-six.  Of  this  number,  ninety-eight 
were  discontinued,  and  in  one  hundred  and  eighteen  others  adjudications 
have  been  entered.  This  leaves  one  hundred  and  thirty  in  which  no  ad* 
judication  has  been  watered,  and  which  come  under  the  provisions  of  the 
act  of  1874.  In  all  of  these  one  hundred  and  thirty,  which  are  in  the 
same  situation  as  the  present  case  ol  Isaac  Scull,  and  in  all  of  them  in 
which  the  petition  was  filed  before  June  22d,  1874,  and  no  order  of  ad- 
judication was  formally  filed  and  entered  before  June  22d,  1674,  the 
clerk  will  enter  a  like  order  if  either  party  desires  it. 
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BANKBUPTOY.  —  PBACTIOB  UNIXBB  ACT  OF  JUlinB  22,  1874,  IN  BESFESOT 

OF  PETITION. — JUDGMENT  DEFINED. 

Zy  BE  HILL. 

The  signature  by  a  judge  of  his  imtitds  to  a  memorandum  upon  the  petition  prior 
to  June  22y  187 4,  wiU  not  warrant  the  eignmg  of  an  order  of  aeyudieationj  after 
that  date^  nimc  pro  tune. 

The  petition  must  be  made  to  conform  to  the  requirement  of  the  act  of  1874  in  evenf 
particular. 

Blatchfobd,  J«  Tho  petition  in  this  oaae,  in  iavolnntary  bank- 
raptcy,  was  filed  on  the  17th  of  January,  1874*  The  order  to  show  cause 
was  retomable  on  the  24th  of  January.  On  that  day  the  debtor  aj^peared 
and  filed  a  denial  in  the  usual  form,  and  demanded  a  trial  by  the  court, 
and  an  order  was  made  referring  it  to  a  commissioner,  to  talce  the  eii- 
dence.  The  commissioner's  report  of  the  evidence  was  filed  on  the  6th 
of  March,  the  matter  was  brought  to  hearing  before  the  court,  and  on  the 
18th  of  March  a  memorandum  signed  by  the  initiab  of  the  judge,  was 
made  by  him  on  the  petition,  directing  that  an  order  of  adjudication  be 
entered.  No  such  order  was  entered  prior  to  June  22d,  1874,  probably 
for  the  reason  that  the  petitioning  creditors  did  not  desire  or  procure  such 
order  to  be  entered.  I  am  now  asked  to  sign  such  an  order,  nunepro  tunc^ 
as  of  the  18th  of  March.  I  do  not  see  how  this  can  be  done.  The  test 
must  be  whether  a  formal  order  of  adjudication  has  been  entered.  Until 
the  entry  of  such  formal  order,  a  discontinuanoe  has  always  been  allowed 
b^  this  court  to  be  entered,  if  desired  by  the  petitioning  creditor.  A 
direction  that  such  order  be  entered,  the  carder  not  haying  been  prepared 
in  form,  is  no  more  than  the  decision  of  the  judge.  It  is  not  a  judgment, 
or  an  entry  on  the  files  of  the  court,  that  the  conirt  adjudges  thus  and  so. 
The  form  of  an  adjudication  of  bankruptcy  on  a  creditor's  petition  is  pre- 
scribed by  f<»rm  No.  58.  Nothing  else  is  an  adjudication  or  an  adjudging, 
and,  therefore,  the  debtor  in  the  present  case  remained,  (m  the  22d  of 
Jane,  1874,  ^^  to  be  adjudged  a  bankrupt,"  under  the  provisions  of  the  act 
of  1874,  that  is,  cm  sudb  a  petition  as  I  have  held  in  the  case  ot  Inre  Scuil 
to  be  the  necessary  form  of  petition.  The  clerk  will  enter,  in  the  pres^it 
case,  the  like  form  of  order  with  that  directed  in  the  case  of  Scull,  if  eithex 
parfy  desires  it. 

It  is  proper  to  say,  that  there  are  two  acts  of  bankruptcy  alleged  in  the 
petition.  The  direeticm  for  mi  order  of  adjudication  was  ibat  it  should  be 
entered  on  the  first  act  of  bankruptcy  alleged.  That  is  an  allegation  ibskt 
the  debtor  on  the  22d  of  November,  1878  (fifty-six  days  before  the  filing 
of  the  petition),  being  a  merdbant,  stopped  payment  of  his  commerdfd 
paper,  and  did  not  resume  payment  of  it  within  a  period  of  fourteen  days. 
If  the  petition  is  to  be  proceeded  with  as  to  such  first  act  of  bankruptcy, 
it  must  Qfmlotm  to  the  act  ot  1874,  by  averring  that  the  oommercial  paper 
was  made  or  passed  in  the  eouae  of  the  business  of  the  debtor  as  a  mer- 
chant, and  that  he  did  not  resnme  payment  of  it  within  a  period  of  forty 
days.  An  amendment  to  tiuvt  effect  will  be  allowed  to  be  made  witiiin 
the  twenty  days  allowed  f ov  the  amendment  in  ttgaxd  to  the  number 
and  amount  of  creditors. 
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BANKRUPTCY.  —  PRACTICE  tJNDEB  ACT  OP  JUNE  22,  1874,  AS  TO  PE- 
TITION.—  INSUPPICIENCY  OP  ADMISSION  OP  NUMBER  AND  AMOUNT 
OF  CREDITOB& 

m  BB  KEELER. 

hi  inwHuntary  €a»e$  the  petition  must  covUain  a  proper  aOk^ion  as  to  the  requi" 
site  number  and  amount  of  petitioning  creditors.     The  admission  of  the  dMor 
thai  the  terms  of  the  law  have  been  complied  with  will  not  dispense  with  such  aUe- 
goHon,     There  can  he  no  aeffudieation  except  it  be  made  and  shown  to  he  true  to- 
the  satisfaction  of  the  courts 

BXiATCHFORD,  J.  The  petition  in  this  case,  "which  is  one  in  inyoluntary 
bankruptcy  by  a  single  ci^tor,  contains  no  allegation  that  the  creditor 
constitutes  one  fourth,  at  least,  in  number  of  the  creditors  of  the  debtor, 
and  that  the  aggregate  of  his  debts,  provable  under  the  act,  amounts  to 
at  least  one  third  (S  the  debts  so  provable.  It  was  filed  July  2Sd,  1874. 
It  is  accompanied  by  a  separate  paper,  purporting  to  be  signed  by  the 
debtor,  and  reading  thus :  *^  The  said  James  R.  Keeler  does  hereby  admit, 
that  the  requisite  number  and  amount  of  his  creditors  have  joined  in  the 
petition  herein,  and  does  consent  that  proceedings  shall  be  had  under  said 
petition,  as  a  petition  signed  by  the  requisite  number  and  amount  of  his 
creditors."  There  is  no  authentication  of  the  genuineness  of  the  signature 
to  this  paper,  nor  is  it  verified  by  the  oath  of  the  signer.  I  have  held,  in 
the  case  of  In  re  ScuU^  that  the  petition  must  contain  the  allegation  which, 
as  before  said,  this  petition  does  not  contain.  The  absence  of  such  allegsr 
tion,  which,  if  in  the  petition,  is  verified  by  the  oath  to  the  petition,  is 
not  supplied  by  any  admission  by  the  debtor,  much  less  by  admiasion  in 
form  such  as  the  one  now  presented,  and  not  accompanied  by  any  oath 
that  the  petitioning  creditor  does  constitute  the  required  number  and 
amount  of  creditors.  It  is  the  allegation  of  the  petition  as  to  the  number 
or  amount  of  petitioning  creditors,  which,  by  the  statute,  the  debtor  may 
deny,  by  a  statement  in  writing  to  that  effect.  The  statute  then  says 
(Act  of  June  22d,  1874,  §  12)  :  '^  But  if  such  debtor  shall,  on  the  filing 
of  the  petition,  admit  in  writing  that  the  requisite  number  and  amount  of 
creditors  have  petitioned,  the  court,  if  satisfied  that  the  admission  was 
made  in  good  &ith,  shall  so  adjudge,  which  judgment  shall  be  final,  and 
the  matter  proceed  without  further  steps  on  that  subject."  The  purport 
of  this  provision,  in  view  of  the  context,  is,  that  the  admission  is  to*  be  an 
admission  of  an  allegation  in  the  petition,  which  shows  that  the  requisite 
number  and  amount  of  creditors  have  petitioned,  and  which  allegation  is 
before  the  court,  verified  by  the  oath  to  the  petition.  The  court,  even 
after  such  admission  in  writing,  is  to  be  satisfied  that  the  admission  was 
made  in  good  faith,  before  it  can  adjudge  that  the  requisite  number  and 
amount  of  creditors  have  petitioned.  Certainly,  it  cannot  be  thus  satis- 
fied on  the  present  papers :  a  petition  without  the  all^ation  ;  an  admis- 
sion not  acknowledmd  or  verified ;  bo  evidence  of  the  authenticity  of  the 
signature  of  the  debtor ;  no  oath  that  the  petitioning  creditor  constitutes 
the  requisite  number  and  amount  of  creditors ;  and  an  admission  which 
states  tiie  legal  conclusion,  that  the  requisite  number  and  amount  of  cred- 
itors have  joined  in  the  petitioaii  (t^thont  anything  to  show  that  the 
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debtor  knows  what  such  requisite  number  and  amount  of  creditors  is),  in- 
stead of  stating  and  admitting  facts  from  which  the  court  can  draw  such 
legal  conclusion.  The  statute  intends  to  exclude  collusion,  and  not  to 
permit  a  person  to  be  adjudged  an  inyoluntary  bankrupt  unless  the  stat- 
ute is  strictly  complied  with.  This  is  shown  not  only  by  such  provision 
that  the  court  must  be  satisfied  that  such  admission  of  the  debtor  was 
made  in  good  faith,  but  also  by  the  provision  of  section  13  of  the  act  of 
1874,  that  the  court  must  be  satisfied  that  the  requirement  as  to  the  num- 
ber and  amount  of  petitioning  creditors  has  been  complied  with,  or  else 
must  dismiss  the  proceeding. 
I  therefore  cannot,  on  these  papers,  issue  an  order  to  show  cause. 


cmourr  court  of  the  united  states.  —  eastern 

DISTRICT  OF  MICmOAN. 
[Januaby,  1874.] 

PRACTICE  IN  UNITED  STATES  COXJETS.  —  VERIFTCATIOK.  —  CONSTBUO- 
TION  OF  EQUITT  BULB  95.  —  ENTITLING  OF  AFFIDAVITS.  —  NOTABY 
PUBLIC. 

BLAKE  CRUSHER  00.  y.  WARD. 

Notaries  jnMic  are  officers  before  whom  affidavits  may  he  taken  and  hiUs  and  an^ 

twers  verijied  within  the  meaning  of  existing  laws. 
Affidavits  entitled  as  in  a  cause  pending  when  no  such  cause  was  in  existence  can* 

not  he  read  unless  the  entitling  he  refected,  which,  if  it  render  the  affidavits  mean' 

ingUss  in  material  particulars,  will  not  he  allowed. 
Practice  in  retpeet  of  verification,  and  construction  of  Equity  Rule  95. 

MonoN  for  a  preliminary  injunction  on  bill  of  complaint  and  accom- 
panying affidavits,  to  restrain  the  defendants  from  an  alleged  infringe- 
ment of  a  patent  for  a  stone  crusher. « 

The  affidavits  were  made,  some  in  Connecticut  and  some  in  Pennsyl- 
vania, and  were  all  sworn  to  before  notaries  public.  They  were  all  made 
before  this  suit  was  commenced.  They  are,  nevertheless,  all  entitled  in 
a  cause  the  same  as  is  the  entitling  of  this  case,  notwithstanding  that  no 
such  cause  was  pending  or  in  existence  at  the  times  the  affidavits  were 
made. 

The  bill  was  signed  and  the  verification  of  the  same  was  by  an  agent 
and  director  of  the  complainant  corporation ;  and  the  verification  appears 
also  to  have  beoi  made  before  a  notary  public  of  the  State  of  Connecti- 
cut. 

No  answer  has  been  put  in  nor  counter  affidavits  filed,  but  at  the  hear- 
ing of  the  motion  the  defendants  appeared  by  counsel  and  opposed  the 
granting  of  the  motion  on  the  grounds,  1.  That  the  verification  of  the  bill 
and  the  affidavits  were  not  entitled  to  be  read  and  used  because  they 
were  not  taken  before  an  officer  authorized  to  take  the  same  to  be  used  in 
this  court.     2.  The  affidavits  are  entitled  in  a  cause  which  had  no  eodst* 
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ence  when  they  were  made.  8.  That  the  verification  oi  the  bill  is  in- 
sufficient because  it  is  upon  information  and  belief  only,  and  is  otherwise 
defective. 

Mr.  A.  JRuBsell^  for  complainant* 

Mr.  IT.  B,  Braumj  for  defendant. 

LosNGYEAB,  J.  Ftrit.  As  to  the  officers  before  whom  the  verification 
and  affidavits  were  taken. 

The  act  of  Congress  of  July  29th,  1854  (10  Statutes,  815),  provides, 
^^  That  notaries  public  be  and  they  are  hereby  authorized  to  take  deposi- 
tions, and  do  such  other  acts  in  relation  to  evidence  to  be  used  in  the 
courts  of  the  United  States,  in  the  same  manner  and  with  the  same  effect 
as  commissioners  to  take  acknowledgments  of  bail  and  affidavits  may 
now  lawfullv  take  or  do.'*  I  think  it  safe  to  assume  that  taking  of  veri- 
fications to  bills  and  answers,  and  of  affidavits  in  support  of  or  to  oppose 
motions  for  injunction,  are  "  acts  in  relation  to  evidence  "  within  the 
meaning  of  the  above  provision ;  and,  therefore,  the  verification  and  af- 
fidavits were  properly  taken  before  sudi  officers. 

By  the  previous  act  of  September  16th,  1850  (9  Statutes,  458),  the 
signature  and  official  seal  of  the  notary  was  recognized  as  sufficient  evi- 
dence of  his  official  charslcter  and  the  genuineness  of  his  acts;  and  as 
the  act  of  July  29th,  1854,  was  supplementary  to  the  act  of  1850,  the 
same  recognition  must  be  extended  to  the  signature  and  seal  of  the  notary 
under  that  act.  See,  also,  Q-oodyear  v.  Hvlliben^  3  Fish.  251,  254.  In 
the  present  case,  the  jurats  to  the  verification  of  the  bill,  and  to  the 
affidavits,  all  have  the  signatures  and  official  seals  of  the  notaries,  and 
are  therefore  sufficientiy  authenticated. 

Second.  As  to  the  entitling  of  the  affidavits  as  in  a  cause  pending 
when  no  such  suit  was  in  existence  at  the  time,  ^y  an  unbroken  cur- 
rent of  decisions,  some  of  which  are  cited  below,  in  England  and  in  this 
country,  such  affidavits  are  not  entitled  to  be  read  or  used  for  any  purpose 
whatever.  The  test,  and  the  main  ground  of  their  rejection  is,  that  there 
being  no  such  cause  in  existence  at  the  time,  the  affiant  could  not  be  con- 
victed of  perjury  if  the  affidavit  is  false.  Mex  v.  JaneSj  1  Str.  704 ;  JStex 
V.  PierBoUy  Arch.  318  ;  Rex  v.  Sarriaan^  C.  T.  R.  60 ;  King  v.  Cole^  C. 
T.  R.  640 ;  1  Dan.  Ch.  Prac.  891 ;  Sumphrey  v.  Cande,  2  Con.  509 ; 
HaigU  V.  Turner,  2  J.  R.  370 ;  Bromon  v.  MitchiU,  12  L.  J.  R.  460 ; 
Milliken  v.  Selye,  8  Denio  54 ;  Sawley  v.  Bannelly,  8  Paige,  415. 

In  Branson  v.  MitchiU,  two  of  the  judges  thought  the  entitling  might 
be  rejected  as  surplusage,  but  the  majority  of  the  court  decided  otherwise 
and  the  affidavits  were  rejected.  And  in  some  of  the  English  cases  cited, 
the  question  of  rejecting  the  entitling  as  surplusage  was  mooted,  and  it 
was  held  that,  even  if  competent  in  any  case,  it  could  not  be  done  in  those 
cases,  because  it  would  render  many  material  portions  of  the  affidavits 
meaningless  on  account  of  references  to  ^^  the  said  defendant,"  &c.  That 
is  precisely  the  case  here.  It  results  therefore  that,  with  the  entitling  re- 
tained, the  idG&davits  cannot  be  read ;  with  the  entitling  rejected,  they 
are  in  many  material  portions  meaningless.  The  affidavits  must  theie^ 
fore  be  rejected. 

Third.  As  to  the  verification  of  the  bilL  This  is  evidenoed  ovlj  by 
the  jurat  of  the  officer  before  whom  the  verification  was  madq.  Xha  jurat 
is  as  follows :  — 
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District  of  Connecticut.      '     ' 


^^  United  States  of  America, 

/    DO. 

"  New  Haven,  4th  October,  1873. 

^^  Then  personally  appeared  before  me  John  A.  Blake,  agent  and  di- 
rector of  the  orators  in  the  foregoing  bill  of  complaint,  and  made  solemn 
oath  that  the  same,  and  the  allegations  therein  contained,  are  true,  upon 
his  knowledge,  information,  and  belief. 

"  (Signed)  George  Sherman, 

"  [Notarial  Seal.]  Notary  Public:' 

Without  this  verification  there  is  no  proof  of  the  allegations  of  the  bill 
as  to  complainant's  title  to  the  patent  in  question,  the  novelty  of  the 
same,  complainant's  use  and  enjoyment,  of  the  decisions  of  dburts  sustain- 
ing the  same,  all  material  to  be  proven  on  an  application  for  a  preliminary 
injunction.  2  Dan.  Gh.  Pr.  1644.  The  question  of  the  validity  of  the 
verification  is  therefore  important. 

EJquity  rule  ninety-five  is  as  follows :  "  That  bills  in  equity  may  be 
verified'  by  the  agent  or  solicitor  of  the  complainant :  — 

"  First.    When  the  party  is  at  the  time  absent  from  the  district. 

"  Second.  When  the  facts  are  within  the  personal  knowledge  of  the 
agent  or  solicitor." 

Aside  from  this  rule  (and  it  is  doubtful  if  this  rule  can  be  applied  to 
bills  by  corporations,  as  in  this  case),  there  is  no  rule  or  provision  of  law, 
by  act  of  Congress  or  otherwise,  prescribing  the  manner  of  verifying  bills, 
or  even  requiring  them  to  be  verified  at  all,  in  any  case.  Beyond  all  doubt, 
however,  the  material  allegations  of  injunction  bills,  especially  in  patent 
and  copyright  cases,  upon  which  a  preUminary  injunction  is  moved,  must 
be  verified  in  some  manner.  In  England,  this  appears  to  have  been  done 
by  affidavit,  subscribed  and  sworn  to  in  the  usual  form  (1  Dan.  Ch.  Pr. 
392  and  note  ;  3  lb.  2165)  ;  and  in  the  absence  of  any  law  or  rule  to  the 
contrary,  such  should  be  the  practice  here.     Equity  Rule  90. 

A  practice  has  grown  up,  however,  in  the  equity  courts  of  the  United 
States,  and  is  of  long  standing  in  this  district,  and  no  doubt  in  most  of 
the  others,  of  verifying  bills  by  the  complainant,  his  agent,  or  solicitor, 
making  oath  to  the  truth  of  the  bill  itself,  the  officer  administering  the 
oath  adding  his  jurat,  or  certificate  of  the  fact,  as  was  done  in  this  case. 
And  I  am  inclined  to  the  opinion  that  such  practice  has  been  of  sufficiently 
long  standing,  and  of  such  uniformity,  as  to  give  it  the  authority  of  a  rule 
of  practice,  and  therefore  to  hold  that  this  manner  of  verifying  bills  is 
competent  in  this  court. 

The  certificate  or  jurat  of  the  officer  should  show  clearly  and  specifically 
that  all  those  things  necessary  for  the  court  to  know  and  be  informed  of 
were  sworn  to.  It  should  appear  that  the  person  making  oath  is  the  same 
person  who  signed  the  bill ;  and  when  the  bill  is  signed  by  an  agent  or 
officer  of  a  corporation  complainant,  or  by  an  agent  or  the  solicitor  of  the 
complainant,  it  should  appear  that  the  person  made  oath  that  he  was  such 
agent,  officer,  or  solicitor ;  and  when  by  the  agent  or  solicitor  of  complain- 
ant (except  perhaps  in  the  case  of  a  corporation  complainant)  it  should 
appear  that  such  agent  or  solicitor  made  oath  to  the  reason  for  his  making 
the  oath  instead  of  the  complainant,  in  order  that  the  court  may  see  that 
such  agent  or  solicitor  was  competent  to  make  the  oath  under  equity  rule 
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uine-fiye;  it  should  also  appear,  although  perhapB  this  is  not  essential,  that 
the  person  making  oath  made  oath  to  his  laiowledge  of  the  contents  of  tbe 
bill ;  and  when  he  swears  partly  upon  his  knowledge,  and  partly  upon 
his  information  and  belief,  it  should  clearly  appear  what  portions  of  such 
contents  he  so  swears  to  upon  knowledge,  and  what  portions  upon  infor- 
mation and  belief. 

Apply  these  tests  to  the  jurat  to  the  present  bill  and  fatal  defects  are 
at  once  apparent  —  so  apparent  as  to  avoid  the  necessity  of  specifying 
them  here. 

It  results  that  the  motion  cannot  be  granted  as  the  case  now  stands. 
It  will  not,  howeyer,  be  dismissed,  but  it  will  be  allowed  to  stand  over, 
with  leave  to  complainant  to  have  its  bill  properly  verified,  and  to  file  and 
serve  affidavits  in  support  of  the  motion  within  thirty  days,  and  to  the 
defendants  to  file  and  servQ  affidavits  in  opposition  wiliin  ten  days  there- 
after.    Ordered  accordingly. 


COURT   OP   APPEALS   OP  MARYLAND. 
[To  APPEAR  IN  39  Maryland.] 

PRINCIPAL  AND  AGENT.  —  RESPONSIBILITY  OF  PRINCIPAL  FOR  FRAUD- 
ULENT CONDUCT  OF  AGENT.  —  DAMAGES.  —  EVIDENCE  TOUCHING 
GENUINENESS  OF  SIGNATURES. — PHOTOGRAPHIC  COPIES  WITH  EX- 
PLANATIONS BY  PHOTOGRAPHER. 

TOME  V.  PARKERSBURG  BRANCH  R.  R.    CO. 

By  the  by-laws  of  a  railroad  company,  its  treasurer  was  made  the  custodian  of  the 
ledger  and  other  hooks  relating  exclusively  to  the  ownership  and  transfer  of  the 
capital  stock  of  the  company ;  he  was  required  to  prepare  and  countersign  all 
certificates  of  ownership  of  stock  and  scrip  that  might  be  issued,  and  to  receive 
and  enter  upon  the  proper  books  all  transfers  thereof  It  was  made  his  duty^  aUo^ 
to  affix  the  seal  of  the  company  to  all  certificates  of  ownership  of  stock  and  scrip 
properly  issued  by  the  company,  and  signed  by  the  president.  Such  treasurer, 
wish  i Jig  to  obtain  money  for  his  own  use,  fraudulently  issued  from  the  office  of 
the  company  sundry  certificates  of  stock,  signed  by  himself,  sealed  with  the  cor- 
porate seal  of  the  company,  and  having  also  the  signature  of  the  president,  and 
purporting  to  be  genuine  in  erery  respect.  Upon  the  stock  so  issued,  the  treasurer 
through  the  agency  of  a  broker,  borrowed  large  sums  of  money,  the  lender  not 
knowing  for  whom  the  money  was  wanted,  and  advancing  the  same  solely  upon 
the  faith  of  the  certificates,  which  he  believed  to  he  genuine.  Two  of  the  certifi- 
coles  were  issued  directly  to  the  lender,  and  the  third  was  issued  to  the  broker  and 
by  him  assigned  to  the  lender.  Some  months  afterward  it  was  discovered  that 
there  had  been  a  fraudulent  issue  of  stock  to  a  large  amount  by  the  treasurer,  who 
soon  after  the  discovery  absconded.  The  company  thereupon  gave  notice  request- 
ing the  holders  of  its  genuine  stock  to  present  their  certificates  and  receive  in 
exchange  new  certificates.  Upon  presentation  of  the  above  certificates  by  the 
holder  thereof  in  pursuance  of  this  notice,  he  was  informed  that  they  were  spuri- 
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auSj  and  the  treasurer  of  the  company  refused  to  exchange  them  for  new  certift^ 
cotes.  On  suit  brought  against  the  company^  by  the  hdder  of  these  certificates^ 
for  its  refusal  to  exchange  them  for  new  certificates^  it  was  held^  thcU  the  ds" 
fendant  was  liable  for  the  fraudulent  acts  of  its  agent ;  and  the  jury  in  assessing 
the  damages  to  which  the  plaintiff  was  entitled  might  allow  him  the  amount  of 
the  money  advanced  on  the  stock  vnth  interest,  or  the  amount  of  the  market  value 
of  the  stock  at  the  date  of  the  loan  with  interest  (if  they  deemed  it  proper  to 
allow  interest),  the  amount  cdlowed,  however,  not  to  exceed  the  amount  of  the 
money  loaned  with  interest,  if  the  value  of  the  stock  should  be  greater  than  the 
loan  and  interest. 

Shortly  after  the  discovery  of  the  fraudulent  conduct  of  the  treasurer  in  the  oi^er- 
issue  of  stock,  the  directors  of  the  company,  on  the  10th  of  August,  1870,  held 
a  meeting  at  which  a  report  was  made  by  the  Finance  Committee,  setting  out  in 
detail  the  extent  of  such  over^issue.  In  this  report  there  was  no  mention  made  of 
one  of  the  certificates  held  by  the  plaintiff.  The  plaintiff  offered  to  read  in  evi" 
dence  the  record  of  the  proceedings  of  this  meeting,  from  the  record  book  of  pro^ 
ceedi'ngs  of  the  company,  having  previously  read,  without  objection^  from  the  record 
of  the  various  meetings  of  the  stockholders  and  directors  of  the  company,  held 
prior  to  this  meeting.  The  defendant  objected  to  the  admission  of  the  proffered 
testimony.  Heldy  that  the  proceedings  of  the  meeting  of  the  10th  of  August 
were  admissiUe,  —  the  report  of  the  Finance  Committee,  that  one  of  the  certifi- 
cates of  stock  held  by  the  plaintiff  did  not  appear  upon  the  list  of  "  over-issues 
of  the  stock  of  the  company,**  furnishing  the  strongest  negative  proof  that  such 
certificate  was  genuine  and  not  spurious. 

On  the  question  of  the  genuineness  of  the  signature  of  a  Mr.  Van  Winkle  to  cer- 
tain certificates  of  stock  sued  on,  a  witness  prof essing  to  be  an  expert  in  the  matter 
of  handwriting  was  offered  to  prove  that  the  signature  to  such  certificates  was 
not  genuine.  He  stated  that  he  had  never  seen  Mr.  Van  Winkle  write,  nor  re* 
ceived  any  letter  from  him,  nor  had  he  become  acquainted  with  it  in  the  course  of 
business^  but  that  his  only  knowledge  on  the  subject  was  derived  from  an  examx- 
nation  of  the  signatures  of  said  Van  Winkle,  in  the  two  certificate  books  in  evi- 
dence,  which  had  been  placed  in  his  hands  by  the  defendant  to  enable  him  to  testify, 
and  that  he  had  carefully  examined  them  for  Jive  or  six  months,  and  had  thus 
acquired  a  knowledge  of  the  handwriting  of  Van  Winkle.  Held,  that  the  wit- 
ness was  not  competent  to  testify  as  to  the  genuineness  of  Mr.  Van  Winkle*s  sig- 
ncUure,  his  opinion  being  derived  solely  from  a  comparison  of  handwriting. 

On  the  same  question,  a  photographer  by  profession  and  expert  in  handwriting, 
offered  as  a  witness  by  the  defendant,  stated  that  he  had,  at  the  instance  of  the 
defendant,  made  photographic  copies  of  the  signatures  of  Van  Winkle  to  the 
certificates  sued  on,  and  of  others  admitted  to  be  genuine  ;  that  some  of  these 
copies  were  of  the  actual  size  of  the  original,  and  others  of  an  enlarged  size. 
The  defendant  thereupon  proposed  to  offer  said  copies  in  evidence,  to  be  exam- 
ined by  the  jury^  together  with  explanations  by  the  witness  as  to  the  differences 
between  the  genuine  and  those  alleged  to  be  forged,  and  his  opinion,  derived  from 
a  comparison  of  those  copies,  as  to  the  genuineness  of  the  signatures  to  the  cer- 
tificates sued  on.  The  plaintiff  objected.  Held,  that  the  proffered  evidence  was 
inadmissible. 

The  facts  appear  in  the  opinion. 

The  cause  was  argued  before  Bartol,  C.  J.,  Stewart,  Bowie,  Miller,  and 
Alvey,  J  J. 

Atessrs.  Saml.  SnowdeUy  Wm.  F.  Frick  ^  L  Nerett  Steele^  for  appel- 
lant. 

Messrs.  C.  J.  M.  Q-winn^  J.  H.  B.  Latrobe  ^  Reverdy  Johnson^  contra. 
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Bowie,  J.,  delivered  die  opinion  of  the  court. 

The  main  question  inyolyed  in  this  cause  is  the  extent  of  the  liability 
of  private  corporations  for  the  acts  of  their  agent,  done  within  the  scope 
of  their  employment,  expressed  or  implied. 

The  inquiry  is  of  peculiar  interest,  not  because  of  any  novelty  of  prin- 
ciple, but  on  account  of  its  application  to  a  class  of  corporations,  which 
have  multiplied  with  amazing  rapidity  in  modem  times,  and  absorbed  a 
vast  proportion  of  the  capital  and  commerce  of  the  country. 

As  the  relation  of  principal  and  agent  is  common  to  all  classes  and  con- 
ditions of  life,  the  principles  which  govern  it  are  of  universal  application. 

All  persons,  natural  and  artificial,  capable  of  entering  into  this  rela- 
tion are  subject  to  its  laws.  From  the  humblest  position  of  domestic 
service,  to  the  highest  grade  of  financial  or  commercial  employment,  a 
common  principle  controls  its  obligations. 

The  maxim,  "  quifaeit  per  alvamfacitper  se"  on  which  it  is  said  the 
whole  law  of  principal  and  agent  rests,  is  based  on  the  instinct  of  natural 
justice,  —  that  in  all  employments  and  business  of  men,  those  who  create 
or  appoint  agents  for  their  own  convenience  and  advantage  should  be 
liable  for  their  acts  of  omission  or  commission,  in  the  course  of  their  em- 
ployment. 

From  considerations  of  policy,  public  corporations,  such  as  states  or  mn- 
nicipalities,  are  exempt  in  a  great  degree  irom  responsibility  for  implied 
authority,  founded  on  the  conduct  of  ihose  they  employ ;  but  private  cor- 
porations, like  the  individuals  who  compose  them,  are  held  to  rigid  ac- 
countability for  the  acts  of  those  whom  they  have  held  out  to  others  as 
worthy  of  trust. 

The  record  contains  six  bills  of  exceptions,  taken  by  the  appellant ;  the 
first  .five,  to  the  rejection  and  admission  of  certain  evidence  ;  the  sixth,  to 
the  rejection  of  the  prayers  of  the  appellant,  and  the  granting  of  those 
of  the  appellee. 

The  last  exception  presenting  questions  of  laws,  which  are  peculiar  to 
and  govern  the  case,  and  the  preceding  exceptions,  such  only  as  are  inci- 
dental, we  shall  examine  them  inversely. 

As  the  pleadings  contain  a  summary  of  the  facts  and  the  issues  to  which 
the  prayers  apply,  a  synopsis  of  them  will  be  a  proper  preliminary. 

The  suit  was  instituted  on  the  1st  of  April,  187l,  in  the  superior  court 
of  Baltimore  city,  by  the  appellant  against  the  appellee,  for  the  refusal 
of  the  latter  to  issue  to  the  former  certain  new  certificates  of  stock,  in  lieu 
of  others  previously  issued  to  and  held  by  the  appellant,  and  presented 
for  renewal,  in  pursuance  of  notice  requiring  the  holders  of  stock  to  pre- 
sent and  renew  their  certificates. 

The  narr.  contained  six  counts  :  the  first,  second,  and  third  for  refusing 
to  renew  a  certificate  of  200  shares,  issued  the  8th  of  April,  1870 ;  the 
fourth,  fifth,  and  sixth  for  refusing  to  renew  a  certificate  of  350  shares, 
issued  the  2d  of  October,  1869. 

The  gist  of  these  several  counts  is  referred  to  and  traversed  by  the 
pleas. 

The  defendants  pleaded  to  the  first  and  fourth  counts,  that  the  certifi- 
cates in  said  counts  mentioned  were  spurious  and  not  genuine,  as  the  name 
of  the  president  of  the  Parkersburg  Railroad  Company,  upon  the  face  of 
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said  oertificates,  is  not  the  genaine  handwriting  of  said  president.  To 
the  second  and  fifth  counts,  that  in  issuing  the  certificate  mentioned  in 
said  counts,  the  same  being  spurious  and  not  genuine,  inasmuch  as  the 
name  of  the  president  is  not  the  handwriting  of  the  president,  the  agent 
of  the  said  company,  mentioned  in  said  count,  acted  without  the  scope  of 
his  employment.  To  the  third  and  sixth  counts  the  defendants  deny  that 
they  have  prosecuted  their  business,  in  the  matter  of  issuing  certificates 
of  stock,  in  a  grossly  unskilful  and  improper  manner,  and  with  want  of 
proper  care,  skill,  and  diligence. 

The  defendants  afterwards  filed  additional  pleas,  alleging  that  the  cer- 
tificates mentioned  were  issued  without  authority  and  fraudulently,  and 
not  for  the  use  and  benefit  of  the  defendants,  but  for  the  use  and  benefit 
of  the  agent. 

To  the  additional  pleas  the  plaintiff  (the  appellant)  replied  that  John 
L.  Crawford  was  the  treaJBurer  and  transfer  agent  of  the  defendants,  and 
placed  in  sole  charge  of  its  office  in  Baltimore,  and  in  possession  of  their 
books,  containing  certificates  of  stock,  signed  in  blank  by  the  president, 
and  in  issuing  the  certificates,  Crawford  acted  in  the  exercise  of  a  power 
conferred  upon  him  by  the  defendants  as  their  treasurer  and  transfer 
agent ;  that  the  plaintiff  advanced  his  money  upon  the  collateral  security 
of  the  certificates  without  any  knowledge  or  suspicion  that  Crawford,  as 
treasurer  and  transfer  agent,  was  acting  fraudulently,  and  that  the  de- 
fendant is  estopped  from  saying  the  certificates  were  fraudulently  is- 
sued, Ac. 

For  replication  to  the  defendants'  second  amended  plea,  the  plaintiff 
said,  that  whether  said  certificates  were  fraudulently  issued  by  Cniwford, 
without  lawful  authority  or  not,  or  whether  they  were  issued  for  his  use 
and  not  for  the  benefit  of  the  defendants,  or  whether  the  defendants  re- 
ceived any  benefit,  nevertheless  the  plaintiff  was  entitled  to  maintain  his 
action,  because  Crawford,  in  issuing  the  certificates,  acted  within  the  scope 
of  his  employment  as  treasurer  and  transfer  agent. 

The  issues  made  by  the  pleadings,  briefly  expressed,  are  as  follows :  — 

Ist.  Whether  the  certificates  of  stock  alleged  to  be  issued  by  the  appel- 
lees to  the  appellant  were  genuine  or  spurious  ? 

2d.  Whether  they  were  issued  by  the  treasurer  and  transfer  agent 
within  the  scope  of  his  employment  ? 

8d.  Whether  the  appellees  conducted  their  business  in  the  matter  of 
issuing  the  certificates  of  stock  in  a  grossly  unskilful  manner,  and  without 
due  care  and  diligence  ? 

4th.  Whether  the  certificates  were  issued  without  authority  and  fraudu- 
lently by  the  treasurer  and  transfer  agent  ? 

5th.  Whether  the  appellees  were  estopped  by  the  facts  and  circum- 
stances of  the  case  from  denying  the  authority  of  their  agent  and  the 
genuineness  of  the  certificates  ? 

Some  of  these  issues  present,  perhaps,  questions  of  law  as  well  as  of 
fact,  but  all  errors  of  ple^tding  were  waived,  and  it  was  agreed  that  either 
party  might  present,'  for  the  judgment  of  the  court,  any  question  that 
the  facts  might  authorize. 

The  appellant's  prayers,  upon  the  hypothesis,  that  the  facts  contained 
in  them  respectively  are  proved,  without  referring  to  them  specifically, 
present  the  following  propositions  substantially,  viz. :  — 
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1st.  The  appellee  is  responsible  to  the  appellant  for  the  amount  which 
he  has  lost  through  the  act  of  its  agent,  whether  the  certificates  of  stock 
upon  which  the  loans  were  made  have  the  genuine  signature  of  the  pres- 
ident, or  whether  they  are  forged,  or  whether  the  money  went  into  the 
treasury  of  the  appellee,  or  into  the  pockets  of  Crawford,  %fihe  certificatei 
were  isstied  in  the  course  ofj  and  within  the  scope  of  his  employment  at 
€LgenU 

2d.  That  the  appellee  is  estopped  from  denying  the  facts  set  out  in  the 
certificate  issued  by  its  agent,  and  authenticated  by  its  seal,  in  the  dae 
course  of  his  employment  and  within  the  scope  of  his  authority. 

That  the  corporation  cannot  set  up  the  fraud  of  its  own  agent  as  a 
defence,  because  the  act  of  the  agent  is  its  own  act,  and  8u<£  defence 
would  be  relying  on  its  own  fraud. 

3d.  That  the  negligence  of  the  appellee,  in  the  management  and  con- 
duct of  its  corporate  affairs,  contributed  to  the  perpetration  of  the  frauds 
upon  the  appellant,  and  concludes  them  from  denying  their  responsibility 
for  the  acts  of  their  agent. 

The  appellee's  prayers  negative  these  propositions,  and  are  generally 
the  converse  of  them. 

The  questions  involved  in  them  are  thus  epitomized  in  the  appellee's 
brief :  — 

1st.  That  no  recovery  can  be  had  under  any  circumstances,  on  the  cer- 
tificates offered  in  evidence,  without  proof  of  the  genuineness  of  the  signa- 
tures of  the  president  and  treasurer,  and  of  the  seal  of  the  company. 

2d.  That  no  recovery  can  be  had,  even  if  the  certificates  were  genuine, 
as  regards  the  seal  and  signatures,  and  in  other  respects,  if  they  were 
issued  by  Crawford  for  his  own  benefit,  without  authority ;  and  that 
there  is  nothing  in  the  evidence  to  estop  the  defendants  below  from  set- 
ting up  a  want  of  authority. 

3d.  That  if  the  said  certificates  gave  to  Crawford  no  right  whidi  he 
could  enforce  against  the  company,  the  hypothecation  of  them  to  the 
plaintiff  below,  his  bailee,  could  confer  no  rights  which  he  did  not  possess 
himself. 

The  appellant's  prayers  are  predicated  on  the  theory  of  a  general 
agency  ;  the  appellee's  on  a  special  or  limited  authority. 

In  the  very  excellent  compendium  of  Mercantile  Law,  by  Smith,  the 
rights  of  third  persons  against  principals  are  very  clearly  and  forcibly 
defined,  as  follows :  — 

"  As  far  as  the  agent's  authority  extends,  he  has  a  right  to  bind  the 
principal  to  third  persons.  Now  his  authority  may,  as  we  have  seen,  be 
either  expressly  given  or  inferred  from  the  acts  of  his  supposed  principal. 
When  it  is  expressly  given,  there  can  be  no  doubt  as  to  its  extent,  except 
from  the  uncertainty  of  words  employed  in  delegating  it.  When,  how- 
ever, it  is  to  be  inferred  from  the  conduct  of  the  principal,  that  conduct 
furnishes  the  only  evidence  of  its  extent  as  well  as  of  its  existence ;  and  in 
solving  all  questions  on  this  subject,  the  general  rule  is,  that  the  extent  of 
the  agent's  authority  is  (as  between  his  principal  and  third  parties)  to  be 
measured  by  the  extent  of  his  usual  employment,  for  he  who  accredits 
another  by  employing  him  must  abide  by  the  effects  of  that  credit,  and 
will  be  bound  by  contracts  made  with  innocent  third   persons,  in  the 
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seeming  coarse  of  that  employment,  and  on  the  faith  of  that  credit, 
whether  the  employer  intended  to  authorize  them  or  not;  since  where 
one  of  two  imiocent  persons  must  suffer  by  the  fraud  of  a  third,  he  who 
enabled  the  third  person  to  commit  the  fraud  should  be  the  sufferer." 
Smith's  Mer.  Law,  56,  57  (London  edition,  1834). 

This  principle  is  applied  to  cases  respecting  notes  or  bills,  which,  if 
drawn,  indorsed,  or  accepted  by  a  clerk  who  has  been  previously  allowed 
to  do  so,  bind  the  master,  though  the  money  never  came  to  his  use ;  and 
to  sales  and  guarantees;  in  a  word  to  every  species  of  mercantile 
transaction ;  and  whether  the  agent  have  or  have  not  been  dismissed 
from  his  employer's  service,  provided  that  the  third  party  had  no  reason 
to  be  aware  of  the  determination  of  his  employment.  Vide  Prescott 
T.  Flinn,  9  Bing.  21 ;  BouUer  v.  ArUndon^  1  Sel.  ^34 ;  Barber  v.  GHngell, 
3  Esp.  60 ;  Haughton  v.  Ewbanh,  4  Camp.  88 ;  12  Mod.  346,  cited  by 
Smith. 

The  American  doctrine  on  this  subject  is  announced  by  Story,  in  terms 
equally  emphatic  and  comprehensive,  viz. :  — 

^^It  is  a  general  doctrine  of  law,  that  although  the  principal  is  not 
oidinarily  liable  (for  he  sometimes  is),  in  a  criminal  suit,  for  the  acts  or 
misdeeds  of  his  agent,  unless,  indeed,  he  has  authorized  or  cooperated  in 
those  acts  or  misdeeds ;  yet  he  is  liable  to  third  persons  in  a  civil  suit, 
for  the  frauds,  deceits,  concealments,  misrepresentations,  torts,  negligences, 
and  other  malfeasances,  or  misfeasances,  and  omissions  of  dutv,  of  his 
agent  in  the  course  of  his  emplojrment,  although  the  principal  did  not 
authorize,  or  justify,  or  participate  in,  or  mdeed  know  of  such  misconduct, 
or  even  if  he  forbsule  the  acts  or  disapproved  of  them.  In  all  such  cases 
the  rule  applies  respondeat  superior,  and  it  is  founded  upon  public  policy 
and  convenience  ;  for  in  no  other  way  could  there  be  any  ssdfety  to  third 
persons  in  their  dealings,  either  directly  with  the  principal,  or  indirectly 
with  him,  through  the  instrumentality  of  agents.  In  every  such  case  the 
principal  holds  out  his  agent  as  competent  and  fit  to  be  trusted,  and 
thereby  in  effect,  he  warrants  his  fidelity  and  good  conduct  in  all  matters 
within  the  scope  of  the  agency."  Story  on  Agency,  7th  edition,  ch.  17, 
sec.  452 ;  Penn.,  Del.  ^  md.  Steam  Nav.  Co.  v.  Hungerford^  6  G.  &  J. 
291 ;  Lord  Holt's  opinion  in  Lane  v.  Gotten,  12  Mod.  490 ;  Paley  on 
Agency,  by  Lloyd,  294,  301,  307;  Bac.  Abrid.  Master  &  Ser.  R. 
These  principles  apply  as  well  to  private  corporations  as  to  natural  per- 
sons. 

^^  As  natural  persons  are  liable  for  the  wrongful  acts  and  neglects  of 
their  servants  and  agents,  done  in  the  course  and  within  the  scope  of  their 
employment ;  so  are  corporations  upon  the  same  grounds,  in  the  same 
manner,  and  to  the  same  extent."  Angell  &  Ames  on  Corps,  ch.  9,  sec. 
310  ;  Albert  v.  The  Savings  Bank  of  Balto.  1  Md.  Ch.  Dec.  407  ;  Thaeher 
V.  Bank  of  N.  Y.  5  Sand.  121 ;  Thompson  v.  Bell,  10  Exch.  10  (26 
Eng.  L.  &  Eq.  636)  ;  Bargate  v.  Shortridge,  5  Ho.  of  Ld.  Cases,  297 
(31  Eng.  L.  &  E.  44) ;  Nat.  Exch.  Co.  v.  Drew,  H.  L.  1855  (32  Eng. 
L.  &  E.  1) ;  Stevens  v.  Boston  and  Maine  Railroad,  1  Gray,  277  ;  Black- 
stock  V.  N.  Y.  ^  Erie  B.  R.  Co.  1  Bosworth,  77. 

These  obligations  spring,  as  we  have  said,  from  the  dictates  of  natural 
justice,  the  policy  of  the  law,  and  the  necessities  of  society ;  they  are 
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common  to  all  dvilized  communitieB,  ancient  and  modem,  and  derived 
mainly  from  the  civil  law.  In  commercial  countries,  where  capital  is 
oentreil  in  large  corporations,  whose  stock  is  the  subject  of  continual 
^^l^^s^g^  by  Bale  or  hypothecation,  operations  which  mnst  be  conducted  by 
the  agency  of  individuals  whose  powers  can  be  ascertained  only  by  the 
esctent  of  their  usual  employment,  the  importance  of  maintaining  these 
principles  can  scarcely  be  over-estimated. 

It  is  conceded  in  tms  case  that  the  appellees  are  a  corporation,  created 
by  the  State  of  West  Virginia ;  that  immediately  after  the  reorganization 
of  the  company,  it  made  an  agreement  with  the  Baltimore  and  Ohio  Rail- 
road Company,  by  which  the  latter  undertook  to  work  the  Branch  Road, 
and  thereafter  the  management  of  the  road  became,  on  the  port  .of  the 
Parkersburg  Company,  simply  a  supervision  of  accounts  between  the 
companies. 

^^  That  at  the  first  stockholders'  meeting,  held  the  10th  of  May,  1865, 
the  following  directors  were  appointed,  and  continued  in  office  by  an- 
nual reelection,  until  August,  1870,  when  Crawford's  frauds  were  dis- 
covered :  " 

P.  G.  Van  Winkle,  Wm.  McEim, 

James  Cook,  C.  M.  Keysee, 

John  R.  Murdock,  B.  De  Fobd, 

Geobge  Neale,  Jr.,  Thos.  Swann, 

Of  Parkersburg,        John  W.  Gakrett, 
Johns  Hopkins,  Of  Baltimore. 

Col.  O'Donnell, 

Two  standing  committees  were  appointed,  viz. :  — 

Messrs.  McKim,  Garrett,  and  Murdock,  Committee  of  Finance  ;  Messrs. 
De  Ford,  O'Donnell,  and  Cooke,  Committee  on  the  Road. 

At  this  meeting,  P.  G.  Van  Winkle  was  appointed  President,  W.  W. 
Van  Winkle,  Secretary,  and  John  L.  Crawford,  Treasurer  and  Stock 
Transfer  Agent. 

The  following  by-laws  or  resolutions  were  adopted  at  this  meeting:  — 

Sesolvedy  "  That  the  officers  of  this  company,  subordinate  to  the  presi- 
dent, shall  be  a  treasurer  and  secretary,  who  shall  hold  their  respective 
offices  during  the  pleasure  of  the  boardL  The  duty  of  the  treasurer,  in 
addition  to  the  usual  functions  of  such  an  officer,  shall  be  to  keep  the 
ledger  and  other  books,  relating  exclusively  to  the  ownership  and  transfer 
of  the  capital  stock  of  the  company ;  to  prepare  and  countersign  all  cer- 
tificates of  ownership  of  stock  and  scrip  hereafter  issued,  and  to  receive 
and  enter  upon  the  proper  books  all  transfers  thereof.  He  shall  affix  an 
impression  of  the  seal  of  the  company  to  all  certificates  of  ovmership  of 
stock  and  scrip  properly  issued  by  the  company,  and  signed  by  the  presi- 
dent, and  also,  to  such  other  instioiments  and  papers  as  are  required  by 
law,  or  the  by-laws  of  the  company,  or  may  be  directed  by  the  board,  to- 
be  under  seal.  He  shall  give  bond,  with  security  to  be  approved  by  the 
{>resident,  in  the  penal  sum  of  ten  thousand  dollars,  conditioned  for  the 
aithful  performance  of  the  duties  of  his  office,  during  his  continuance 
therein,  and  for  accounting  for,  and  paying  over  to  his  successor,  all 
money,  security,  and  other  property,  which  may  come  to  his  hands  by 
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virtue  thereof.  Until  the  further  order  of  the  board,  he  shall  keep  his 
office  in  the  city  of  Baltimore  ;  and  in  case  of  absence  or  inability  to  act 
of  the  secretary,  shall  discharge  sach  duties  of  the  latter  as  may  be  re- 
quired by  the  board  or  president.  His  salary  shall  be  at  the  rate  of  two 
hundred  and  fifty  dollars  per  annum. 

Hesolvedf  **'  That  the  president  and  treasurer  are  hereby  authorized  and 
directed  to  issue  certificates  of  ownership  of  stock  and  scrip  directly,  to 
such  parties  as  have  heretofore  assented  to  the  terms  of  reorganization, 
whether  they  have  or  have  not  their  respective  certificates  of  allotment, 
and  also  to  those  who  shall  hereafter  so  assent,  in  the  said  terms  on  the 
surrender  to  be  cancelled  of  the  stock  certificates,  bonds,  and  other  evi- 
dences of  debt  of  the  late  Northwestern  Virginia  Railroad  Company, 
owned  or  held  by  them' respectively. 

JSesolvedj  "  That  the  capital  stock  of  this  company  be  increased  by  the 
addition  of  so  many  shares  of  the  par  value  of  fifty  dollars  each,  to  the 
amount  of  the  capital  stock  of  the  late  Northwestern  Virginia  Railroad 
Company,  as  may  be  necessary  to  cover  the  stock  issued,  and  to  be  issued 
in  redemption  of  the  obligations,  debts,  and  stock  of  the  said  late  com- 
pany, the  gross  amount  of  the  stock  so  issued  to  be  deemed  and  taken  to 
be  the  cost  of  the  works  and  property  in  the  hands  of  this,  company, 
agreeably  to  the  resolutions  of  tne  stockholders,  adopted  at  an  adjourned 
meeting  held  on  the  24th  day  of  May  last. 

Resolved^  ^^  That  the  seal  prepared  for  the  use  of  this  company  and 
now  exhibited,  having  as  a  device  a  steamboat,  locomotive,  &c.,  with  the 
legend,  ^  Parkersburg  Branch  Railroad  Company,'  be,  and  the  same  is 
hereby,  adopted  as  the  common  seal  thereof,  and  shall  remain  in  the 
custody  of  the  president,  and  shall  be  affixed  to  all  certificates  of  stock 
and  scrip,  and  all  other  instruments  requiring  a  seal  executed  on  the  part 
and  by  authority  of  this  company." 

But  one  meeting  of  the  directors  was  held  between  that  of  September, 
1865,  and  August,  1870,  viz.,  on  the  17th  of  September,  1867,  at  which 
no  business  of  importance  was  transacted. 

It  has  been  argued  on  the  part  of  the  appellee,  that  these  by-laws  con- 
ferred a  special  authority  only  on  the  treasurer  and  transfer  assent,  which 
aU  personrdealing  with^him  were  bound  at  their  peril  to  InTow.  This, 
however,  is  not  the  doctrine  of  the  text-writers  or  best  adjudged  cases,  as 
to  private  corporations.  By-laws  of  a  private  corporation  are  generally 
binding  unon  none  but  its  members  or  officers. 

These  tney  obligate  upon  the  ground  of  their  express  or  implied  assent 
to  them.     Angell  &  Ames  on  Corp.  sec.  859,  and  authorities  in  note. 

By-laws  of  a  public  municipal  corporation  are  regarded  as  pubUc  acts. 
Viie  Mayor ^  ^c.  of  Baltimore  v.  Reynolds^  20  Md.  1. 

These  by-laws  or  resolutions  prescribe  and  define  the  powers  and  duties 
of  the  treasurer  and  transfer  agent,  as  between  the  corporation  and  him- 
self, and  all  persons  having  knowledge  of  their  method  of  doing  business. 
Angell  &  Ames  on  Corp.  ch.  x.  sec.  825,  859  —  citing  CummingB  v. 
Webster^  43  Me.  192 ;  Bank  of  Wilmington  v.  WoUastony  3  Harrington, 
Del.  90. 

By  these,  "  the  treasurer  is  made  the  custodian  of  the  ledger  and  other 
books  relating  exclusively  to  the  ownership  and  transfer  of  the  capital 


434  THE  AMERICAN  LAW  TIMES  BEPOBTS.  [October,  1874. 


T- 


Vol.  L]  Tomb  v.  pABKSBBBUBa  Bkahgh  B.  B.  Co.  [No.  lo. 

stock  of  the  company/'  he  is  authorized  ^^  to  prepare  and  coontersign  all 
certificates  of  ownership  of  stock  and  scrip  thereafter  issued,"  and  "to 
receive  and  enter  upon  the  proper  books  all  transfers  thereof ; '"  ^^  to  affix 
an  impression  of  the  seal  of  the  company  to  all  certificates  of  ownership 
of  stock  and  scrip,  properly  issued  by  the  company  and  signed  by  the 
president."  In  a  word,  he  is  constituted  the  executive  of  the  corporation, 
with  large  discretionary  powers.  But  an  agent's  powers  (as  we  have 
seen)  do  not  depend  solely  on  the  express  letter  of  his  instructions. 
^*  Their  extent,  as  well  as  existence,"  as  said  by  Paley,  ^^  are  often  deter- 
mined by  the  conduct  of  the  principal  towards  the  agent,  and  measured 
by  his  usual  employment." 

There  was  no  linut  in  this  case  as  to  the  amount  of  stock  to  be  issued. 

It  is  conceded  that  no  objection  is  made  to  the  aertificate  on  the  ground 
that  they  were  over-issues. 

The  seal  of  the  corporation  and  signatures  of  the  treasurer  and  transfer 
agent  are  admitted  to  be  genuine. 

The  first  of  the  appellant's  and  appellee's  prayers  are  based  on  the 
hypothesis  that  the  signatures  of  both  president  and  treasurer  are  gen- 
ume.  Yet  the  appellee  insists,  notwithstanding  they  may  be  genuine,  if 
the  jury  shall  find  that  the  certificates  were  issued  by  the  treasurer 
fraudulently  and  surreptitiously,  for  his  own  use  and  benefit  and  not  for 
the  use  ana  benefit  of  the  appellee,  the  appellant  is  not  entitled  to  re- 
cover. 

This  theory  denies  all  liability  of  the  principal  for  the  fraudulent  act 
of  the  agent,  unless  that  act  inures  to  the  benefit  of  the  former ;  a  prop- 
osition which  cannot  be  adopted  without  abandoning  all  the  principles 
previously  cited  from  the  text*books,  supported  by  a  long  series  of  de^ 
cisions. 

Paley,  in  his  chapter  on  the  obligation  of  principals,  for  the  neglect  or 
fraud  of  their  agents,  after  announcing  the  proposition,  that  ^'  if  a  man 
employ  an  agent  in  the  commission  of  a  fraud,  be  is  clearly  liable  for  it 
himself,"  adds,  "  And  employers  are  also  civilly  liable  for  frauds  com- 
mitted by  their  servants  or  agents,  without  their  authority,  if  done  in 
their  employment,"  for  which  he  cites,  1  Str.  653 ;  S.  P.,  per  Lord  EUen- 
borough  in  Crockford  v.  Winter ^  1  Campb.  127  ;  Paley,  ch.  3d,  302. 

The  ground  of  liability  is  not  that  the  principal  has  been  benefited  by 
the  act  of  the  agent,  but  that  an  innocent  third  person  has  been  damaged 
by  confiding  in  the  agent,  who  was  accredited  by  the  principal  as  woribj 
oi  trust  in  that  particular  business. 

In  the  case  of  Jones  v.  Perchard^  3  Esp.  Cases,  607,  cited  by  Paley  in 
note  (o),  p.  300,  a  sheriff  was  held  liable  for  money  wrongfully  taken  by 
his  bailiff,  under  color  of  his  office,  in  an  action  for  money  had  and  re- 
ceived; "but  the  plaintiff  (it  was  held)  need  not  show  that  the  money 
came  to  the  sheriff's  hands." 

The  modem  case  of  the  Bank  of  Kentucky  v.  71^  Schuylkill  Bank^ 
decided  by  the  late  president.  Judge  King,  in  the  court  of  common  pleas 
of  the  First  Judicial  District  of  Pa.,  and  affirmed  by  the  supreme  court 
of  that  State,  furnishes  analo^es  and  establishes  principles  which  will 
aid  us  much  in  arriving  at  correct  conclusions  in  the  present  case. 

The  Bank  of  Kentucky,  in  1835,  resolved  to  establish  agencies  in  New 
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York,  Philadelphia,  and  New  Orleans,  under  their  by-laws  relating  to 
the  transfer  of  stocks.  The  Schuylkill  Bank  (of  which  Hosea  J.  Levis 
was  cashier)  was  appointed  the  agent  at  Philadelphia. 

By  the  authority  conferred  on  the  Schuylkill  Bank,  that  bank  could 
only  place  oh  their  stock  ledger  such  shares  as  were  originally  subscribed 
at  Philadelphia,  or  those  transferred  by  warrants  from  the  prmcipal  bank 
at  LiOuisville  and  the  agency  at  New  York. 

It  was  alleged,  that  if  the  Schuylkill  Bank  had  acted  faithfully  as 
transfer  agent,  no  one  could,  or  would  have  been  permitted,  to  transfer 
stock  where  there  was  no  stock  to  his  credit  on  the  books.  It  was  further 
alleged,  that  various  persons,  having  no  stock  on  the  books,  were  per- 
mitted to  transfer  shares,  purporting  to  be  shares  of  the  Bank  of  Ken- 
tucky, on  the  ledger  of  the  agency  at  Philadelphia,  and  among  others,  H. 
J.  Levis,  the  cashier,  had  transferred  thirteen  thousand  three  hundred  and 
seventy-four  shares  when  he  had  none,  or  any  authority  from  those  who 
had,  whereby  the  Bank  of  Kentucky  was  chained  with  stock  amounting 
to  one  and  a  quarter  million  of  dollars,  which  they  were  afterwards  com- 
pelled to  redeem  or  recc^ize  as  genuine. 

These  over-issues  were  charged  to  have  been  made  for  the  use  and 
benefit  of  the  Schuylkill  Bank,  and  the  greater  part  of  the  proceeds  ap- 
propriated to  the  purposes  of  that  bank. 

The  Bank  of  Kentucky  claimed  to  be  reimbursed  by  the  Schuylkill 
Bank  for  the  amount  of  the  spurious  issues. 

The  Schuylkill  Bank  denied  the  agency,  or  that  the  over-issues  were 
made  with  their  knowledge,  privity,  and  consent ;  insisted  that  Levis,  in 
his  individual  capacity,  was  such  agent  exclusively ;  and  with  Levis  in 
that  relation,  the  Schuylkill  Bank  had  no  connection. 

The  case  was  discussed  under  two  prominent  points  :  — 

Ist.  That  the  Schuylkill  Bank  was,  in  law  and  in  fact,  the  transfer 
agent  of  the  Bank  of  Kentucky,  and  responsible  for  the  defaults  charged 
in  the  bill. 

2d.  That  if  the  first  was  not  sustained,  the  Schuylkill  Bank,  under  the 
circumstances,  was  liable  to  pay  over  to  the  complainants  the  proceeds 
of  the  sale  of  the  spurious  stock  of  the  Bank  of  Kentucky,  deposited  by 
Levis  in  the  Schuylkill  Bank. 

Among  other  arguments  for  the  defendants,  it  was  insisted  that  the 
complainants'  right  to  recover  depended  upon  their  legal  liability  for  the 
frauds  of  their  agent,  and  they  were  not  liable,  because  the  capital  stock 
of  the  Bank  of  Kentucky  was  limited  to  fifty  thousand  shares,  and  the 
spurious  shares  were  in  excess  of  it,  and  the  principal,  much  less  the  agent, 
could  not  enlarge  the  capital  stock  of  the  corporation. 

3d.  Because  the  holders  of  the  spurious  stock  were  bound  to  inquire 
into  the  authority  of  the  agent,  which  required  certain  acts  to  be  done. 
viz. :  the  surrender  of  the  old  certificates^  before  new  certificates  could  be 
issued. 

Having  shown  that  these  preliminary  provisions  were  intended  for  the 
protection  of  the  corporation  from  embarrassment  between  legal  and 
equitable  claimants  to  the  same  stock,  and  secure  them  for  liens  or  claims 
on  its  stock,  and  referred  to  numerous  decisions  to  sustain  those  views, 
the  learned  judge  returns  to  the  argument  thus :  '^  Who  conducts  the 
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Ereliminariee  reBolting  in  ihe  issae  of  the  new  certificates  ?  Why,  the 
ank  itself,  or,  what  is  the  same  thing  on  this  occasion,  its  agent  lawfully 
constituted  for  this  purpose.  The  idea,  that  the  purchaser  of  stock  is  to 
lose  the  property  he  has  honestly  paid  for,  because  the  bank  has  not  done 
its  duty  to  itself,  is  unreasonable  to  the  last  degree.  It  would  seem 
strange,  indeed,  to  an  onaophisticated  undenrtanding,  if  soch  a  notion 
could  be  invoked  successfully  to  save  the  Bank  of  Kentucky  from  the  re- 
sults of  its  own  misapplied  confidence  in  a  faithless  agent.  The  true  doc- 
trine on  this  subject  is,  that  where  one  of  two  innocent  persons  is  to  suffer 
for  the  tortious  act  of  a  third,  he  who  gave  the  aggressor  the  means  of 
doing  wrong  must  also  bear  the  consequences  of  the  act.  If,  therefore, 
the  Bank  of  Kentucky  was  responsible  for  the  frauds  of  its  agent,  there  is 
nothing  in  the  circumstances  under  which  the  holders  of  the  spurious 
stock  received  their  certificates  which  exempts  it  from  this  hability." 

After  an  exhaustive  argument,  in  which  many  of  the  text4x>ok8  and 
esses  previously  referred  to  are  cited,  the  learned  judge  concludes  that 
branch  of  his  opinion  in  these  emphatic  terms :  ^*  The  principal  holds  out 
his  agent  as  competent  and  fit  to  be  trusted,  and  thereby  in  effect  he  war- 
rants his  fidelity  and  good  conduct  in  all  matters  of  the  agency.''  The 
Bank  of  Kentucky  was  then  responsible  for  the  frauds  of  its  agent,  who- 
ever that  agent  was,  and  did  no  more  than  justice  required,  and  law  would 
surely  have  coerced  when  it  compensated  the  holders  of  the  spurious  stock. 

The  fact  that  the  proceeds  of  the  spurious  stock  inured  to  the  benefit 
of  the  Schuylkill  Bank  does  not  seem  to  have  been  relied  on  by  the 
court ;  and  referring  to  the  second  head,  whether,  supposing  Levis  to  have 
been  the  agent  of  the  complainants,  the  defendants  are  not  bound  to  pay 
the  complainants  the  amount  received  from  the  sale  of  the  spurious  stock, 
they  say  it  is  unnecessary  to  decide  it,  the  decision  of  the  first  superseding 
the  necesaity  of  such  inquiry. 

A  very  anal(^us  case  is  that  of  the  If.  Y.  ^  ISf.  H.  M.  R,  Co,  v. 
Schuyler  et  al.  34  N.  Y.  61-78,  decided  by  the  court  of  appeals  of  New 
York  in  1865,  in  which  all  the  previous  cases  in  that  and  other  states  as 
well  as  in  England  were  reviewed.  It  is  a  compendium  of  the  law  as  to 
the  liability  of  corporations  for  the  acts  of  their  agents  done  within  the 
scope  of  their  employment,  or  resulting  from  negligence  of  the  principal, 
amounting  to  ^^  estoppel  inpaUJ*^ 

Adopting  the  general  prmciple  before  announced,  that  a  corporation  is 
liable  to  the  same  extent  and  under  the  same  circumstances  as  a  natural 
person,  for  the  consequences  of  its  wrongful  acts,  and  will  be  held  respon- 
sible in  a  civil  action  at  the  suit  of  the  injured  party  for  every  grade  and 
description  of  forcible,  malicious,  or  n^ligent  tort  or  wrong  which  it 
commits,  however  foreign  to  its  nature  or  beyond  its  granted  powers  the 
wrongful  transaction  may  be,  it  declares  ^^  the  incapacity  to  create  the 
spurious  stock  would  be  no  defence  to  an  action  for  damages  for  the  in- 

On  the  contrary,  that  very  incapacity,  since  it  would  render  the  certifi- 
cate or  transfer  a  &aud  or  deceit,  would  itself  be  the  cause  of  the  injury 
and  the  basis  of  recovery.  No  court  would  hear  the  corporation  assert  its 
wrongful  act  was  beyond  its  chartered  limits,  and  therefore  ineffective  to 
charge  it  with  the  injurious  consequences  of  fraud.    But  in  this  case,  the 
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false  certificates  were  issued,  and  the  spurious  stock  transferred  by  an  offi- 
cer of  the  corporation.  A  corporation  a^regate  being  an  artificial  body 
—  an  ima^nary  person  of  the  law  —  so  to  speak,  is  from  its  nature  incapa- 
ble of  doing  any  act,  except  through  agents,  to  whom  is  given  by  its 
fundamental  law,  or  in  pursuance  of  it,  every  power  of  action  it  is  capa- 
ble of  possessing  or  exercising  ;  hence  it  is  liable  to  the  same  extent,  and 
under  the  same  circumstances  that  a  natural  person  is  chargeable  with 
the  acts  or  negligence  of  his  agent,  and  if  the  agent  conducts  himself 
fraudulently,  the  same  principles  prevail  where  the  principal  is  a  corpora- 
tion. 

From  these  premises,  the  following,  among  other  conclusions,  are 
reached:  — 

'^  Where  the  principal  has  clothed  his  agent  with  power  to  do  an  act 
upon  the  existence  of  some  extrinsic  fact  necessarily  and  peculiarly  within 
the  knowledge  of  the  agent,  and  of  the  existence  of  which,  the  act  of 
executing  the  power  is  itself  a  representation,  a  third  person  dealing  with 
such  agent  in  entire  good  faith,  pursuant  to  the  apparent  power,  may  rely 
upon  the  representation,  and  the  principal  is  estopped  from  denying  its 
truth  to  his  prejudice."  North  River  Bank  v.  Aymar^  8  Hill,  262; 
N.  Y.  ^  KK  B.  R.  Go.  v.  Schuyler  et  al.  34  N.  Y.  73. 

As  a  consequence  of  these  principles,  the  court  held  that  certain  de- 
fendants who  had  acquired  spurious  stock  from  Schuyler,  although  not 
entitled  to  become  stockholders,  were  entitled  to  indemnity  from  the  com- 
pany for  the  fraudulent  acts  of  their  president  and  transfer  agent,  whose 
authority  they  were  estopped  from  denying  by  the  facts  and  circumstances 
of  the  case.     34  N.  Y.  Reports,  50,  51,  53,  61. 

In  the  very  recent  case  of  l^tus  v.  The  PreiiderUj  ^c.  of  the  Cheat 
Western  Turnpike  Road^  5  Lansing,  250,  255,  the  corporation  was  held 
liable  for  money  advanced  to  the  treasurer  by  an  innocent  third  person, 
upon  spurious  certificates  of  stock  issued  by  the  treasurer  to  himself,  and 
signed  by  him,  in  conformity  with  their  by-laws.  In  that  case  the 
supreme  court  of  New  York  said :  "  The  liability  of  the  principal  for 
such  acts  of  its  agent  was  distinctly  affirmed  in  the  N",  T.  ^  N.  R.  R,  JZ. 
Co.  V.  Schuyler,  and  in  Bruff  v.  Mali,  36  N.  Y.  200." 

The  cases  cited  by  the  appellees,  prior  in  date,  and  in  conffict  with  the 
principles  announced  in  34  N.  Y.  and  5  Lansing,  are  of  course  overruled. 
We  do  not  think  the  case  of  Swann  v.  The  North  British  Austm.  Compy. 
in  the  court  of  exchequer  chamber,  46  Law  Journal,  273,  conflicts  in 
principle  with  the  cases  above  cited ;  but  differs  rather  as  to  the  degree  of 
negligence  which  constitutes  estoppel  in  pais.  The  broker  in  that  case, 
who  f oiged  the  instruments,  was  not  clothed  with  a  general  authority  to 
represent  his  principal,  and  conduct  their  business,  as  in  the  present  case. 

The  case  of  the  Bank  of  Ireland  v.  The  TS^ustees  of  the  ilvans^  Chari 
ties,  5  Ho.  of  Lords  Rep.  389,  relied  on  by  the  appellees,  is  of  the  same 
general  character.  The  stock  sought  to  be  transferred  was  not  that  of  a 
corporation  issuing  stock,  of  which  the  defaulting  agent  was  the  secretary, 
but  stock  held  by  the  trustees  in  the  Bank  of  Ireland.  Grace,  the  secre- 
tary of  the  trustees,  was  not  transfer  agent  of  that  stock,  or  authorized  to 
affix  the  seal  of  his  principals  to  any  instrudients.  ^^  He  took  advantage 
of  his  being  secretary  to  the  trustees,  and  thereby  having  the  custody  of 
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the  seal."  The  power  to  order  and  dispose  of  the  seal  of  the  corporation, 
and  the  use  and  application  thereof,  was  vested  in  three  trustees ;  Craw- 
ford, on  the  contrary,  had  authority  to  affix  the  seal  of  the  company  to  all 
certificates  of  ownership  of  stock,  properly  issued  by  the  company  and 
signed  by  the  president.  The  doctrine  laid  down  by  that  case  is,  *'  that 
the  negligence  which  would  deprive  the  corporation  of  the  right  to  insist 
the  transfer  was  invalid,  must  be  negligence  in,  or  immediately  connected 
with  the  transfer  itself,"  a  position,  in  our  opinion,  not  inconsistent  with 
the  facts  on  which  the  prayers  of  the  appellant  are  based. 

Since  the  argument  of  this  cause,  the  case  of  the  Queen  on  the  prosecu- 
tion of  Robson  V.  2%«  Shropshire  Union  Railways  and  Canal  Company^ 
in  the  exchequer  chamber,  has  been  reported  in  8  Queen's  Bench  (Law 
Rep.),  420,  421. 

This  was  an  application  for  a  mandamus,  requiring  the  defendants  to 
register  certain  certificates  of  stock  held  by  the  administratrix  of  an  equi- 
table mortgagee  of  certain  shares,  standing  in  the  name  of  .the  equitable 
mortgagor,  who  was  a  trustee  of  the  stock  and  a  director  of  the  defend- 
ants. 

The  queen's  bench,  consisting  of  Cockbum,  C.  J.,  Mellor,  Hannen,  and 
Quain,  J  J.,  refused  the  mandamus,  but  on  appeal  to  the  exchequer  cham- 
ber their  judgment  was  reversed,  and  it  was  held  "  that  the  defendants 
are,  under  the  circumstances  of  this  case  (as  between  them  and  the  pros- 
ecutrix), the  persons  who  must  suflFer  for  the  consequences  of  a  breach  of 
trust  of  G.  Holyoake  (the  trustee),  which  consequences  are  attributable 
to  their  giving  him,  or  rather  perhaps  negligently  allowing  him  to  obtain^ 
he  being  a  director^  indicia  of  property  which  he  did  not  possess." 

Numerous  other  authorities  establish  by  analogy  the  principles  above 
announced  ;  among  these  may  be  cited  2  Hill,  461,  the  case  of  the  U,  S. 
V.  Davis^  and  Merchants^  Bank  v.  State  Bank^  10  Wallace,  642.  In  the 
former,  a  director  of  the  bank  took  a  note  for  discount,  and  appropriated 
the  proceeds  to  his  own  use  ;  in  the  latter,  a  cashier  certified  that  a  person 
having  no  deposit,  had  gold  on  deposit ;  in  both  cases  the  bank  was  held 
responsible.  So  also  in  10  Gray,  532,  the  case  of  the  Atlantic  Bank  v. 
The  Merchants^  Bank  —  a  bank  whose  teller  certified  a  check  when  the 
drawer  had  no  funds,  was  held  responsible  for  the  act  of  its  officer. 

In  the  case  of  Lister  ^  Supplee  v.  Allen^  31  Md.  547,  this  court  has 
adopted  the  language  of  Judge  Story  in  his  work  on  Agency,  sec.  443,  as 
follows  :  "  But  the  responsibility  of  the  principal  to  third  persons  is  not 
confined  to  cases  where  the  contract  has  been  actually  made  under  his  ex- 
press or  implied  authority.  It  extends  further,  and  binds  the  principal  in 
all  cases  where  the  agent  is  acting  within  the  scope  of  his  usual  employ- 
ment, or  is  held  out  to  the  public,  or  to  the  other  party,  as  having  compe- 
tent authority,  although  in  fact  he  has,  in  the  particular  instance,  exceeded 
or  violated  his  instructions,  and  acted  without  authority.  For  in  all  such 
cases,  where  one  of  two  innocent  persons  is  to  suffer,  he  ought  to  suffo* 
who  misled  the  other  into  the  contract,  by  holding  out  the  agent  as  com- 
petent to  act,  and  as  enjoying  his  confidence." 

"  So  if  the  principal  should  clothe  the  agent,  although  a  mere  special 
agent,  with  all  the  apparent  muniments  of  an  absolute  title  to  the  prop- 
erty in  himself,  the  principal  would  be  bound  by  the  acts  of  the  latter ; 
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as,  for  example,  if  he  should  clothe  him  with  the  apparent  title  to  prop- 
erty by  a  biU  of  lading  of  a  shipment,  as  by  making  the  shipment  appear 
to  be  on  account  of  the  agent,  or  should  trust  him  with  negotiable  securi- 
ties, indorsed  in  blank,  a  sale  or  disposal  thereof  by  the  agent,  although 
in  violation  of  his  private  orders,  would  bind  the  principal,  and  give  cor- 
respondent rights  and  remedies  to  third  persons,  who  become  bond  fide 
possessors  under  such  sale,  or  other  act  of  disposal,  against  him." 

The  parallel  between  the  instances  above  cited,  in  which  the  principal's 
liability  was  fixed,  and  the  facts  upon  which  the  appellant's  first  and 
second  prayers  are  based,  is  too  obvious  to  require  comment.  If  the  prin- 
cipal is  civilly  responsible  for  the  frauds  of  his  agent,  as  seems  to  be  set- 
tled by  the  foregoing  authorities,  it  cannot  be  material  what  shape  the 
fraud  assumes.  It  would  be  illogical  to  suppose  that  the  liability  of  the 
principal  is  lessened  by  the  magnitude  of  the  fraud  —  that  the  greater 
the  breach  of  trust  on  the  part  of  the  agent,  the  less  the  responsibility  of 
his  employer. 

Every  species  of  "  crimen  falsi  "  not  accompanied  with  force  —  theft, 
forgery,  and  perjury — are  only  frauds  of  a  deeper  dye.  To  exonerate  the 
principal  because  the  fraud  of  his  agent  amounted  to  a  felony,  would 
violate  the  reason  of  the  rule,  ^^  respondeat  superior^'''  deprive  innocent 
third  persons  of  all  indemnity,  expose  them  to  the  risks  of  fraudulent 
devices,  most  dangerous,  because  most  difficult  to  detect,  and  leave  them 
without  any  protection,  other  than  the  fear  of  prosecution  and  punish- 
ment. 

The  common  law,  which,  in  some  cases,  suspends  or  merges  the  civil 
remedy  against  the  culprit,  does  not,  in  any  case,  take  away  the  remedy 
against  those  who  are  expressly  or  impliedly  responsible  for  him. 

The  decisions  of  the  highest  courts  of  Pennsylvania  and  New  York 
establish  the  principle  that  the  liability  of  the  corporation  is  not  limited 
to  acts  within  its  chartered  powers,  done  by  its  agents,  but  they  are 
responsible  notwithstanding  the  act  is  beyond  its  legal  capacity  to  do  or 
contract ;  hence,  although  the  stock  issued  by  Schuyler  and  Davis  was 
spurious,  that  is  to  say  false,  the  principals  were  held  liable  in  damages 
to  innocent  third  persons. 

The  act  of  Crawford  in  issuing  stock  without  the  genuine  signature  of 
the  president  is  not  a  greater  violation  of  the  charter  of  the  appellees 
than  the  over-issues  of  stock  in  the  cases  cited.  Both  were  frauds  on  the 
respective  corporations  and  their  stockholders  ;  the  act  of  Crawford  differs 
only  in  form.      ' 

It  is  essential  to  public  welfare,  that  where  the  acts  of  acknowledged 
agents  are  accompanied  with  all  the  indicia  of  genuineness^  and  issued  for 
a  valuable  consideration,  the  principal  shall  be  responsible,  whether  the 
indicia  are  true  or  not.  Such  liability  would  conduce  to  greater  vigilance 
on  the  part  of  the  principal,  greater  fidelity  in  the  agent,  and  greater 
security  to  all  dealing  with  them. 

It  necessarily  results,  we  think,  from  the  foregoing  reasoning  and  the 
cases  cited,  that  the  appellant's  first,  second,  third,  and  seventh  prayers 
should  have  been  granted,  and  the  appellee's  counter  proposition,  viz. : 
first,  third,  fourth,  and  seventh  rejected. 

The  conclusion  arrived  at  as  to  the  appellant's  first,  second,  third,  and 
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Beventh  prayers  renders  it  unneoessar^,  in  our  judgment,  further  to  dis- 
cuss the  prayers  involving  the  question  of  negligence  which  has  been 
incidentally  referred  to  in  the  cases  cited,  as  the  ground  of  ^^  estoppel  in 
paisy  Independently  of  that  aspect  of  the  case,  there  was  enough  in  the 
facts  mentioned  in  the  prayers  of  the  appellant  above  enumerated,  which, 
if  found  by  the  jury,  would  have  entitled  the  appellant  to  recover. 

The  appellee's  second  prayer,  which  places  the  appellant  in  the  position 
of  bailee  of  Crawford,  and  asserts  he  nas  no  other  or  better  title  than 
Crawford,  at  the  time  of  the  pledge,  is  founded,  we  think,  on  a  misap- 
prehension of  the  true  relation  between  the  appellant  and  appellee.  I( 
does  not  appear  that  the  loan  was  made  to  Crawford,  or  that  the  certifi- 
cates of  stock  were  ever  held  by  him  ;  on  the  contrary,  the  loan  was  made 
to  one  Rich,  without  knowledge  of  the  appellant,  until  Crawford's  diffi- 
culties became  public,  that  he  was  the  person  for  whom  Rich  wanted  the 
money. 

To  constitute  the  relation  of  bailor  and  bailee,  there  must  have  been 
evidence  of  title  in  the  bailor,  to  the  certificates  in  question,  and  a  trans- 
mission of  that  title  to  the  appellant,  through  the  bailor.  The  agent, 
Rich,  did  not  disclose  his  agency  or  borrow  the  money,  upon  any  specific 
certificates  already  issued  and  held  in  the  name  of  Crawford,  but  upon 
certificates  which  he  procured  to  be  issued  directly  to  the  lender,  as  of  the 
date  of  the  loan. 

There  was  no  privity  between  the  appellant  and  Crawford.  The  ap- 
pellant does  not  claim  through  him,  but  through  the  certificate  issued  by 
him  as  the  agent  of  the  corporation.  The  action  is  not  ^^  ex  contractu^ 
but  '-^  ex  delicto  ; "  it  does  not  seek  to  enforce  the  contract  contained  in 
the  certificate,  but  supposing  it  to  be  genuine,  it  claims  damages  for  the 
non-performance  of  a  public  duty,  which  the  corporation  by  its  charter 
assumed  ;  or  if  not  genuine,  for  the  loss  and  injury  inflicted  on  the  appel- 
lant by  the  fraud  and  tort  of  the  agent  of  the  appellee.  As  said  in  34  N. 
Y.,  the  fraud  constitutes  the  cause  of  action,  and  no  court  would  suffer  a 
defendant  to  set  up  the  fraud  of  himself  or  his  agent  (which  is  by  con- 
struction his  own  act)  as  a  bar  to  the  action ;  otherwise,  fraud  would  be 
invincible  and  incurable. 

The  measure  of  damages,  prescribed  by  the  modification  of  the  court 
of  the  appellant's  fifth  prayer,  is,  as  we  understand  that  modification,  the 
proper  standard. 

But  that  it  is  left  to  the  jury  to  determine  whether,  under  all  the  cir- 
cumstances, without  regard  to  the  causes  of  depreciation,  of  the  stock  (if 
any)  at  the  time  of  the  loan,  the  appellant  is  entitled  to  recover  the 
amount  of  the  money  advanced  on  the  stock  with  interest,  or  the  amount 
of  the  market  value  of  the  stock  with  interest  (if  they  deem  it  proper 
to  allow  interest)  ;  but  in  no  event  to  allow  more  than  tne  amount  of  the 
money  loaned  with  interest,  if  the  value  of  the  stock  should  exceed  said 
loan  and  interest. 

The  exceptions  to  the  rulings  of  the  court  in  respect  to  the  evidence 
referred  to  in  them  will  now  be  considered. 

The  testimony  of  J.  L.  Johnston,  the  rejection  of  which  was  the  sub- 
ject of  the  appellant's  first  exception,  being  supplied  by  the  admission  of 
the  same  evidence  on  the  part  of  the  appellee,  it  is  unnecessary  to  com- 
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ment  on  its  character  and  competency  farther  than  to  say  such  testimony 
waa  pertinent  and  admissible. 

The  second  bill  of  exceptions  is  waived  by  the  appellant. 

The  third  involves  the  admissibility  of  the  record  of  the  proceedings  of 
the  directors  of  the  defendant's  company,  of  the  10th  of  August,  1870. 

By  agreement  of  counsel,  the  record  of  the  proceedings  of  the  appel- 
lee's company  is  made  a  part  of  the  record  of  this  case.  It  appears  from 
this,  that  at  a  meeting  oi  the  directors  of  the  company,  held  in  August, 
1870,  after  the  discovery  of  Crawford's  frauds,  a  report  was  made  by  the 
finance  committee,  setting  out  in  detail  the  extent  of  Crawford's  over- 
issues of  stock,  &c.,  —  and  that  one  of  the  certificates  held  by  the  appel- 
lant did  not  appear  upon  that  list. 

The  plaintiff  offered  to  read  the  proceedings  of  the  10th  of  August 
(which  it  is  presumed  are  the  proceedings  referred  to  in  the  agreement  of 
counsel,  and  which  are  described  as  of  August,  1870),  the  bill  of  excep- 
tions does  not  state  for  what  purpose,  but  the  appellant  argues,  "  That 
ihey  were  proper  evidence  to  show  what  stock  was  reported  to  the  board 
of  directors  of  the  defendants  as  fraudulent,  and  to  let  the  jury  see 
(which  was  the  fact)  that  some  of  the  stock  sued  upon  in  this  case  had 
not  been  so  reported,  they  might  consider  that  fact  as  some  evidence  of 
its  authenticity." 

The  plaintin  read  from  the  record  of  the  various  meetings  of  the  stock- 
holders and  directors  of  the  defendant  prior  to  Augv^t  the  lOfA,  1870, 
without  objection ;  but  when  he  offered  to  read  the  proceedings  of  the 
10th  of  August,  the  defendant  objected  and  the  court  sustained  the  ob- 
jection. 

*^  Books  of  a  corporation  are,  at  common  law,  regarded  as  public  to  a 
certain  extent  with  respect  to  its  members,  but  private  vnth  respect  tc 
strangers.  A  rule  for  a  limited  inspection  of  the  documents  of  a  corpora 
tion  wiU  be  ordered  by  the  queen's  bench,  provided  it  is  shown  such  in- 
spection is  requisite  with  respect  to  a  suit  then  instituted,  or  at  least  to 
some  specific  dispute  or  question  depending,  in  which  the  applicant  is  in- 
terested ;  but  in  this  case  the  inspection  ^vill  be  granted  to  such  an  extent 
only  as  may  be  necessary  for  the  particular  occasion."  2  Taylor's  Evi- 
dence, sec.  1346. 

Although  the  right  of  the  plaintiff,  as  a  member  of  the  corporation, 
was  involved  in  the  issue,  the  admission  of  the  record  of  the  proceedings 
of  the  10th  of  August  could  not  have  been  resisted  on  that  ground,  as 
the  proceedings  anterior  were  read  without  objection.  The  right  of  in- 
spection was  therefore  conceded.  The  objection  must  have  been  the  want 
of  pertinency  to  the  issue. 

This  objection,  we  think,  was  not  tenable.     The  report  of  the  commit 
tee  on  finance,  that  one  of  the  certificates  of  stock  held  by  the  appellant 
did  not  appear  upon  the  list  of  "  over-issues  of  the  stock  of  the  company," 
furnished  the  strongest  negative  proof  that  the  certificate  referred  to  was 
genuine  and  not  spurious. 

By  art.  75,  sec.  69,  of  the  Code  of  Pub.  Laws,  power  is  vested  in  the 

courts,  in  the  trials  of  actions  at  law,  on  motion  made  at  the  first  court 

after  the  appearance  court,  to  require  parties  to  produce  copies  certified 

by  a  justice  of  the  peace,  of  all  such  parts  of  all  books  or  vmtings  in  their 
YoL.  I.  29 
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possession  as  contain  evidence  pertinent  to  the  issue,  &c.,  in  cases  and 
under  circumstances  where  they  might  be  compelled  to  produce  such  ongL- 
nal  books,  or  answer  a  bill  of  discovery,  by  the  ordinary  rules  of  proceed- 
ing in  chancery. 

The  originsd  being  before  the  court,  the  only  question  remaining  was, 
whether  it  was  pertinent  to  the  issue  and  such  as  would  have  been  subject 
to  production  by  the  modes  indicated. 

The  circumstances  in  this  case  required,  we  think,  that  the  proceedings 
of  the  10th  of  August  should  have  been  submitted  to  the  jury,  and  the 
court  below  erred  in  excluding  them. 

The  fourth  bill  of  exceptions  was  taken  to  the  admission  of  the  evi- 
dence of  Joseph  E.  Paine,  produced  on  behalf  of  the  defendant,  to  pro?p 
that  the  signatures  of  the  president,  Van  Winkle,  subscribed  to  the  cer- 
tificates, were  not  genuine. 

The  witness  being  interrogated  as  to  his  means  of  knowing  Van  Win- 
kle's handwriting,  said  he  had  never  seen  him  write,  nor  received  any 
letter  from  him,  nor  had  he  become  acquainted  with  it  in  the  course  of 
business  ;  but  his  knowledge  on  that  subject  was  derived  from  an  exam- 
ination of  signatures  of  Van  Winkle,  in  the  two  certificate  books  in  evi- 
dence, which  had  been  put  in  his  hands  by  the  defendant,  for  the  purpose 
of  enabling  him  to  testify  in  this  case,  and  that  he  had  carefully  exam- 
ined them  for  five  or  six  months,  and  thus  acquired  a  knowledge  of  the 
handwriting  of  Van  Winkle. 

The  fifth  exception  was  to  the  admission  of  the  evidence  of  a  photo- 
grapher and  expert  in  handwriting,  and  to  the  admission  of  photographic 
copies  of  certain  genuine  signatures  of  Van  Winkle,  taken  by  the  wit- 
ness, some  of  which  were  of  the  size  of  the  original,  and  others  of  an  en- 
larged size,  and  to  the  admission  of  his  explanations,  to  show  the  differ- 
ences between  the  genuine  and  those  alleged  to  be  forged,  and  to  the 
admission  of  his  opinion  derived  from  a  comparison  of  those  copies  with 
the  originals,  as  to  the  genuineness  of  the  signatures  of  Van  Winkle, 
attached  to  the  certificates  sued  upon  in  this  case. 

The  plaintiffs  objected  to  the  offering  of  said  copies  in  evidence  to  be 
examined  by  the  jury,  and  to  the  examination  of  the  witnesses  in  reference 
thereto,  as  stated  ;  but  the  court  permitted  said  photographic  copies  to  go 
to  the  jury  as  evidence,  and  also  permitted  the  witness  to  be  examined  in 
reference  thereto. 

The  question  presented  by  these  exceptions,  although  varied  in  form, 
is  substantially  the  same,  viz. :  whether  the  genuineness  of  handwritii^ 
can  be  established  by  the  opinions  of  a  witness,  whose  belief  is  founded 
upon  a  mere  naked  comparison  of  papers  submitted  for  his  examination, 
^^  post  litem  motam.^^ 

In  the  case  of  Smith  v.  Walton^  8  Gill,  86,  Judge  Martin,  delivering 
the  opinion  of  this  court,  after  adverting  to  the  arguments  in  favor  of  the 
admission  of  evidence  of  comparison,  and  conceding  it  had  been  ddne  in 
some  of  the  American  courts,  declares  '^  it  is  in  conflict  with  the  doctrine 
of  the  common  law,  as  enunciated  in  Westminster  Hall."  In  another 
paragraph  he  says,  ''  We  consider  it  as  the  settled  rule  of  the  English 
law,  which  in  this  respect  we  approve  and  adopt,  that  with  the  exception 
of  ancient  documents  (an  exception  standing  upon  the  necessity  of  the 
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case),  signatures  cannot  be  proved  by  a  direct  comparison  of  hands.  By 
which  it  is  meant,  the  collation  of  two  papers  in  juxtaposition  for  the 
purpose  of  ascertaining  by  inspection  if  they  were  written  by  the  same 
person."  In  support  of  these  views,  the  remarks  of  Mr.  Justice  Coleridge 
m  the  leading  cases  of  Doe  dem.  of  Mudd  v.  Suckermore^  6  Adol.  & 
Ellis,  730,  are  cited,  viz. :  ^'  Our  law  has  not  during  a  long  course  of  years 
permitted  handwriting  to  be  proved  by  the  immediate  comparison  by  a 
witness  of  the  paper  in  dispute  with  some  other  specimen,  proved  to  have 

been  written  by  the  supposed  writer  of  the  first It  was  familiar  to 

lawyers,  that  many  attempts  have  been  made  to  introduce  this  mode  t>i 
proof,  according  to  the  practice  of  the  civil  and  ecclesiastical  laws,  but 
after  some  uncertainty  of  decision,  the  attempts  have  failed.** 

On  referring  to  the  case  of  Mudd  v.  Suckermore^  it  will  be  found  that 
the  opinion  of  Mr.  Justice  Patterson  is  especially  applicable  to  the  case 
before  us. 

After  premising  that  there  were  only  two  modes  of  acquiring  knowledge 
of  handwriting,  which  enabled  a  witness  to  speak  in  a  question  of  hand- 
writing,  considered  sufficient  in  law,  in  both  of  which  the  knowledge  is 
acquired  incidentally  and  unintentionally,  without  reference  to  any  par- 
ticular object,  the  learned  judge  remarks  :  ^^  A  third  mode  is  now  sought 
to  be  introduced,  viz.,  by  satisfying  the  witness  by  some  information  or 
evidenoe,  that  a  number  of  papers  are  in  the  handwriting  of  the  party, 
and  then  desiring  him  to  study  those  papers,  so  as  to  acquire  a  knowledge 
of  the  handwriting,  and  fix  an  exemplar  in  his  mind  ;  and  afterwards 
patting  into  his  hand  the  writing  in  question,  and  asking  his  belief  re- 
specting it 

"  The  very  foundation  of  this  mode  is  the  establishment  of  the  fact, 
that  the  papers,  from  studying  which  the  witness  is  to  acquire  his  knowl- 
edge, are  the  handwriting  of  the  party.  Now  that  fact  must  be  estab- 
lished either  by  the  acknowledgment  of  the  party,  or  by  the  information 
of  third  persons.  I  find  no  express  authority  that  direct  comparison  of 
handwriting  is  admissible  in  evidence,  but  many  to  the  contrary."  5 
Adol.  &  Ellis,  780 ;  2  Steph.  N.  P.  1700. 

Judge  Taylor,  in  his  recent  work  on  Evidence,  speaking  of  the  former 
and  present  law  of  England  on  proof  of  handwriting,  observes  :  — 

"Although  all  proof  of  handwriting,  except  when  the  witness  either 
wrote  the  document  himself  or  saw  it  written,  is,  in  its  nature,  compari- 
son,—  it  being  the  belief  which  the  witness  entertains  upon  comparing  the 
handwriting  in  question  with  an  exemplar  formed  in  his  mind  from  some 
previous  knowledge,  — the  law,  until  the  year  1854,  did  not  allow  the  wit- 
ness, or  even  the  jury,  except  under  certain  special  circumstances,  actually 
to  compare  two  writings  with  each  other,  in  order  to  ascertain  whether 
both  were  written  by  the  same  person. 

"  The  technical  rule  of  the  common  law,  which  was  certainly  not  based 
on  common  sense,  and  which  was  directly  opposed  to  the  practice  of  our 
own  ecclesiastical  courts,  of  our  courts  in  India,  of  the  French  courts, 
and  of  the  courts  of  many  of  the  most  enlightened  states  of  America, 
was,  happily  for  the  administration  of  justice,  abrogated  by  the  legislature 
in  the  year  just  named,  so  far  at  least  as  related  to  trials  at  nisi  priits" 
Vide  17  &  18  Vict.  ch.  125,  sees.  27, 103. 


\ 
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Hence  it  appears  the  common  law  rule  excluding  evidence  by  compari- 
son, whether  lounded  on  principle  or  precedent,  was  so  established  in 
England  as  to  require  a  statutory  enactment  to  control  the  decisions  of 
the  courts.  The  evidence  offered  in  these  bills  of  exception,  being  of  that 
character  which  was  held  inadmissible  by  the  common  law,  as  declared 
by  the  English  jurists  and  our  own  courts,  we  are  constrained  to  adhere 
to  the  rule  as  announced  in  those  cases. 

The  testimony  of  the  photographer  comes  within  the  same  principle  aiB 
that  of  Paine.  It  was  offered  to  establish  the  forgery  of  the  certificates 
in  controversy^  by  comparing  them  with  copies  ^obtained  by  photographic 
processes,  either  magnified  or  of  the  natural  size)  of  certain  signatures 
assumed  or  admitted  to  be  genuine,  and  pointing  out  the  differences  be- 
tween the  supposed  genuine  and  disputed  signatures.  As  a  general  rule, 
in  proportion  as  the  media  of  evidence  are  multiplied,  the  chances  of  error 
or  mistake  are  increased.  Photographers  do  not  always  produce  exact 
facH9imiles  of  the  objects  delineated,  and  however  indebted  we  may  be  to 
that  beautiful  science  for  much  that  is  useful  as  well  as  omamentad,  it  is 
at  last  a  mimetic  art,  which  furnishes  only  secondary  impressions  of  the 
original,  that  vary  according  to  the  lights  or  shadows  which  prevail  whilst 
being  taken.  It  follows  from  the  forgoing  that  the  judgment  of  the 
court  below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed^  and  new  trial  ordered. 

AlyeYj  J.,  delivered  a  separate  opinion,  dissenting  in  part,  in  which 
Babtol,  C.  J.,  concurred. 


GIBCUIT   COURT   OP   THE  UNITED    STATES.  —  DISTRICT  OP 

OREGON. 

[May,  1874.] 

be8  adjudioata.  —  formeb  degree,  —  when  not  a  bab  to  a 

SECOND  SUIT. 

STABB  V.  STARK. 

Starr  being  in  possession  of  certain  lots  in  Portland^  Oregon,  filed  a  hiU  in  ehcm» 
eery  against  Stark,  to  determine  an  adverse  claim  of  title  by  the  latter,  in  which 
the  complainant,  cu  one  ground  of  relief,  alleged  title  derived  to  himself  through  a 
United  States  patent  to  the  city  of  Portland,  and  that  defendant  claimed  title  ad- 
versely under  a  subsequent  patent  to  himself  And  as  another  ground  of  relief, 
that  the  legal  title  taas  in  defendant  under  his  said  subsequent  patent ;  but  that 
through  certain  transactions  set  out,  complainant  had  the  equitable  right,  and  was 
entitled  to  a  conveyance  of  said  legal  title.  The  court,  upon  motion  of  defendant^ 
held  that  the  two  grounds  of  action  were  inconsistent,  and  could  not  be  litigated  to- 
gether  in  the  same  action,  and  required  complainant  to  elect  upon  which  he  would 
proceed,  and  omit  the  other  ;  whereupon  complainant,  after  excepting  to  the  rul' 
ing  and  order,  elected  to  rely  on  the  first,  and  withdraw  the  second.  A  decree 
having  been  rendered  in  favor  of  complainant,  on  the  cause  of  action  retainedy 
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which  wa$  affirmed  hy  the  supreme  court  of  Oregon^  it  u)a$  finally  reversed  hy  the 
supreme  court  of  the  United  States  on  the  ground  thai  the  patent  to  the  city  was 
voidj  and  the  biU  subsequently  dismissed  in  pursuance  of  the  mandate  of  thai 
court  Complainant  then  filed  a  second  biU,  alleging  the  equitable  title  before  set 
up  in  the  first  J  and  withdrawn  in  obedience  to  said  order  of  the  courty  and  prayed 
a  conveyance  of  the  legal  title.  Heldy  that  the  proceedings  and  decree  in  the 
former  action  are  not  a  bar  to  the  second  action. 

In  January,  18649  Addison  M.  Starr,  and  the  present  complainant, 
Lewis  M.  Starr,  being  at  the  time  in  possession  of  the  premises  in  contro- 
versy, in  conformity  with  the  provisions  of  a  statute  of  Oregon,  filed  their 
bill  on  the  equity  side  of  the  circuit  court  of  Oregon,  for  the  county  of 
Multnomah,  against  the  defendant,  Stark,  to  determine  his  adverse  claim 
made  under  a  patent.  An  amended  bill  was  filed  in  August,  1864,  in 
which  the  complainants  alleged  two  separate  grounds  of  relief.  In  the 
first  they  set  up  a  title  in  themselves,  relying  on  the  title  derived  through 
a  patent  to  the  city  of  Portland  ;  secondlv,  they  set  up  the  equitable  title 
apon  which  they  now  rely,  and  claimed  that  Stark  should  be  adjudged  to 
hold  the  legal  title  derived  under  his  patent  in  trust  for  them.  They 
prayed  that  Stark's  patent  should  ^^  be  set  aside  and  held  for  naught,  and 
that  he  be  held  to  release  to  plaintiffs  all  his  right,  title,  and  mterest, 
claim  and  demand,  to  said  lots,'  &c.  On  October  28,  1864,  an  order  was 
entered  in  the  cause  by  said  court,  by  which  the  complainants  ^^  are  or- 
dered to  elect  which  cause  of  suit  they  will  proceed  upon,  and  to  set  forth 
the  same  in  the  amended  bill  to  be  filed,  to  which  order,  requiring  the 
plainti£E8  to  elect,  the  plaintiffs  except." 

In  obedience  to  said  order  the  complainants  elected  to  rely  upon  the 
patent  to  the  city  of  Portland,  and  accordingly  on  November  1st  filed  a 
second  amended  biU,  or  complaint,  as  it  is  designated  in  the  Oregon  Code 
of  Practice,  in  which  the  cause  of  action  now  relied  on  was  omitted,  and 
the  cause  of  action  resting  upon  the  title,  derived  through  the  patent  to 
the  city  of  Portland  and  the  fraudulent  procuring  of  a  patent  by  Stark, 
more  fully  set  out.  Issue  having  been  taken  on  the  complaint,  and  the 
case  heard  on  the  testimonv  introduced,  the  circuit  court  entered  a  de- 
cree in  favor  of  the  plaintiffs  in  pursuance  of  the  prayer  of  the  com- 
plaint, which  decree  was  affirmed  on  appeal  by  the  supreme  court  of 
Oregon.  An  appeal  having  been  taken  thence  to  tiie  supreme  court  of 
the  United  States,  that  court  held  the  patent  to  the  city  to  be  void,  and 
that  to  Stark  valid,  reversing  the  decree  of  the  supreme  court  of  Oregon, 
and  remanding  the  case  with  instructions  to  enter  a  decree  directing  the 
circait  court  to  dismiss  the  action,  which  was  accordingly  done,  and  the 
action  fijially  dismissed  in  pursuance  of  said  directions. 

The  defendant.  Stark,  now  sets  up  these  proceedings  in  his  answer,  and 
insists  that  by  reason  thereof  the  cause  of  action  now  relied  on  is  res  ad^ 
judicata^  and  the  former  decree  a  bar  to  further  litigation. 

Sawyer,  J.  The  order  of  discussion  pursued  by  counsel  will  be  fol- 
lowed, and  the  question  presented  by  the  answer  of  a  former  adjudication 
first  disposed  of.  It  is  not  pretended  by  defendant's  counsel  that  the 
cause  of  action  now  relied  upon  was,  in  fact,  put  in  issue,  litigated,  and 
determined  in  the  former  action ;  but  it  is  insisted  that  it  might,  and 
therefore  ought,  to  have  been  so  presented,  litigated,  and  adjudged ;  and 
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this  being  the  case,  that  the  decree  in  that  action  is  jost  as  conclnsive  as 
if  it  had  been  so  determined.  It  is  conceded  that  the  ground  of  relief 
now  relied  on  was  at  first  set  up  in  the  complaint  as  one  ground  of 
action,  in  connection  with  the  cause  of  action  which  was  actually  tried 
and  determined ;  that  the  court  held  the  two  causes  set  out  to  be  incon- 
sistent and  incompatible,  and  required  the  plaintiffs  to  elect  upon  which 
cause  they  would  rely,  and  omit  the  other ;  and  that  in  obedience  to  this 
order,  plaintiffs  did  elect,  and  omitted  the  one  now  set  up,  relying  upon 
the  other.  But  it  is  insisted  that  the  court  erred  in  this  ruling;  and 
although  there  was  error,  it  was  incumbent  on  plaintiff  to  have  it  cor- 
rected on  appeal ;  and  that  failing  to  do  that,  they  are  barred  by  the 
ruling,  and  that  the  decree  is  as  conclusive  tipon  the  whole  title  as  if  this 
ground  of  relief  had  been  in  fact  litigated  and  adjudged.  The  complain- 
ants, on  the  other  hand,  insist  that  the  two  causes  of  action  were  incon- 
sistent, and  for  that  reason  could  not  be  properly  relied  on  by  plainti& 
and  litigated  in  the  same  action  ;  and  that  the  order  oompeUing  plaintiff 
to  elect  was  correct.  If  wrong  in  this  view,  it  is  still  insisted,  that  since 
the  title  now  set  up  was  not  in  fact  litigated,  and  not  permitted  to 
be  litigated,  the  proceeding  in  the  former  case  is  not  res  adjudicata. 

It  is  quite  clear  to  my  mind,  that  the  order  compelling  plaintiffs  to 
elect  upon  which  cause  of  action  they  would  rely,  and  omit  the  other,  was 
erroneous.  The  facts  constituting  the  grounds  upon  which  the  plaintiff 
claimed  equitable  relief  in  both  cases  alleged  are  entirely  consistent  with 
each  other.  Only  the  legal  conclusions  that  might  be  insisted  on  could 
be  inconsistent.  It  might  be  claimed,  and  was  claimed  by  the  opposing 
counsel,  that  under  one  patent  the  l^al  title  was  in  the  city.  If  tiiat  had 
been  true,  the  patent  to  Stark  woiUd  of  course  have  been  void,  and  a 
cloud  on  the  title  derived  through  the  patent  to  the  city,  and  the  plain- 
tiffs* equity,  in  respect  to  the  city,  rested  upon  the  grant  to  the  dty  in 
trust  for  their  use  and  benefit  under  the  act  of  Confess,  as  occupants  of 
the  premises  in  question.  On  the  other  hand,  the  l^al  title  having 
vested  in  Stark  under  his  patent,  as  decided  by  the  United  States  supreme 
court,  upon  the  same  state  of  facts  as  that  under  which  title  in  or  through 
the  city  was  claimed,  the  patent  to  the  city  was  void,  and  the  plaintiffs* 
equities,  as  against  Stark,  depended  upon  the  additional,  but  consistent, 
acts  of  plaintiffs  and  Stark  alleged  in  the  omitted  cause  of  action,  as 
affecting  their  individual  rights.  There  can  be  no  good  reasons,  it  seems 
to  me,  why  the  plaintiffs  should  not  have  been  permitted  to  allege  the  real 
facts  upon  both  theories  as  they  existed,  and  have  since  been  proved,  and 
leave  the  court  to  draw  the  correct  conclusion  therefrom,  and  g^ve  such 
relief  as  the  plaintiffs  were  entitled  to  receive,  if  found  entitled  to  any, 
in  accordance  with  the  legal  or  equitable  conclusion  adopted.  If  the 
circuit  court  of  Oregon  was  right  in  compelling  plaintifb  to  elect,  then  the 
judgment  in  the  former  case  is  not  a  bar  to  this  action,  because  the  com- 
plainant has  never  had  an  opportunity  to  be  heard,  and  he  is  not  to  lose 
his  rights  for  not  litigating  them  in  a  case  wherein  the  law  will  not  per- 
mit them  to  be  litigated.  If  the  court  was  in  error,  it  still  prohibited 
them  from  litigating  the  claim  in  that  action,  and  deprived  the  parties  of 
a  right  by  compelling  them  to  elect  one  cause  of  action,  and  omit  the 
other.    In  either  case,  without  any  fault  of  their  own,  they  have  in  &ct 
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been  afforded  no  opportunity  to  be  heard  at  all  on  their  present  cause  of 
action.  They  *did  elect,  and  the  wisdom  of  that  election  was  vindicated 
by  the  judgment  of  the  highest  court  in  Oregon,  which  sustained  the  title 
Ultimately  relied  on  in  that  action,  and  decreed  the  appropriate  relief; 
but  that  court  also  tamed  out  to  be  in  error,  and  the  decree  was  reversed 
by  a  still  higher  tribunal.  Shall  complainant  now  be  cat  off  from  pro- 
curing an  adjudication  of  his  rights,  because,  under  such  circumstances, 
the  court  erroneously  prevented  nim  from  having  it  adjudicated  before  ? 
It  is,  undoubtedly,  well  settled,  that  wherever  any  matter  is  directly  in 
issue,  and  actually  determined  by  a  court  of  competent  jurisdiction,  the 
determination  is  conclusive  between  the  same  parties  and  their  privies, 
whenever  the  same  matter^  again  arise,  even  though  cx)llaterally.  It  is 
said,  in  Le  Chien  v.  Q-owvemeur  et  al.  1  John.  Cases  492 :  "  The  principle, 
however,  esctends  further.  It  is  not  only  final,  as  to  the  matter  actually 
determined,  but  as  to  every  other  matter  which  the  parties  might  litigate 
in  the  cause,  and  which  they  might  have  had  decided.'^  And  this  general 
principle  is  repeated  in  similar  language  in  many  subsequent  cases.  But 
the  language  is  general,  and  must  be  considered  in  connection  with  the 
facts  of  the  cases  wherein  it  is  used.  The  case  cited  affords  as  good  an 
illustration  as  any  of  the  principle  upon  which  the  rule  is  founded.  The 
principle  is,  that  an  end  should  be  put  to  litigation ;  that  parties  should 
not  litigate  their  rights  by  piecemeal ;  that  they  are  bound  to  be  diligent, 
and  when  called  upon  to  litigate  their  claims  they  ought  to  present  all 
they  have  to  say,  and  that  it  is  negligence  to  omit  an3rthing  within  their 
knowledge  which  might  be  available ;  and  if  an  omission  is  made,  the  con- 
sequences must  fall  upon  the  negligent  party.  Negligence  of  the  party 
himself  is  the  main  element  of  the  principle  upon  which  the  nde  is 
founded.  Says  Mr.  Justice  Radcliffe,  in  the  case  cited :  "  It  is  evidently 
proper  to  prescribe  some  period  to  controversies  of  this  sort,  and  what 
period  can  oe  more  fit  and  proper  than  that  which  affords  a  full  and  fair 
opportumty  to  examine  and  aecide  all  those  claims.  This  extent  of  the 
rule  can  impose  no  hardship.  It  requires  no  more  than  a  reasonable  de- 
gree of  vigilance  and  attention."  Again  (p.  496),  after  stating  that  if 
the  rule  as  stated  is  established,  he  says :  "  The  only  inquiry  is,  whether 
respondents,  under  the  circumstances  of  the  case,  would  have  been  permit- 
ted to  make  a  defence  on  the  trial  at  law,  on  the  ground  of  the  fraud 
which  they  now  allege  ?  "  So,  in  the  same  case,  Mr.  Justice  Kent  says : 
"  Every  person  is  bound  to  take  care  of  his  own  rights,  and  to  vindicate 
them  in  due  season,  and  in  proper  order.  This  is  a  sound  and  salutary 
principle  of  law.  Accordingly,  if  a  defendant,  having  the  means  of  de- 
fence in  his  power,  neglects  to  use  them,  and  suffers  a  recovery  to  be 
had  against  him  in  a  competent  tribunal,  he  is  forever  precluded.      Ibid. 

504 "  All  the  testimony  now  produced  was,  for  anything   that 

appears  to  the  contrary,  equally  within  their  power  then  as  now,  and  yet 

no  effort  was  made  to  produce  it They  were  guilty  of  gross  and 

palpable  neglect  in  thus  slumbering  upon  this  ground  of  defence,  and 
must  now  be  precluded  from  setting  it  up  as  a  cause  of  equitable  relief 
against  the  verdict.  It  is  crassa  negligentia  if  a  party  does  not  seek  after 
a  thing  of  which  he  is  apprised,  and,  in  law,  amounts  to  notice.  So, 
whatever  is  sufficient  to  put  a  party  on  inquiry  is  good  notice  in  equity. 
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If  I  am  not  mistaken  in  the  principles  which  I  have  laid  down,  tiieir  i^ 
plication  to  the  case  before  ns  is  direct  and  pointed,  and  they  operate 
with  irresistible  and  conclusive  efficacy  to  produce  the  result"  Ibid. 
504-5.  Now,  what  is  the  great  principle  which  the  learned  judge  so 
earnestly  insists  upon  as  excluding  tne  defence,  but  negligence  of  the  par- 
ties to  avail  themselves  of  the  opportunity  before  afforded  to  bring  for- 
ward their  defence  and  have  its  merits  determined.  There  had  baen  a 
judgment  for  money  recovered  at  law  for  proceeds  of  the  sale  of  certain 
goods.  Defendants  then  filed  a  bill  in  equity  to  restrain  the  collection  of 
the  judgment  on  the  ground  of  fraud  in  representations  as  to  the  kind 
and  quaUty  of  the  goods,  which  fraud  was  available  as  a  defence  to  the 
action  at  law,  and  was  known  to  the  defendants  at  the  time,  but  which 
thev  did  not  attempt  to  set  up,  and  this  neglect  is  the  principle  upon 
which  the  former  judgment  is  held  to  be  conclusive.  In  the  case  now  in 
hand  this  element  of  n^ligence  is  wholly  wanting.  The  parties  did  set 
up  this  cause  of  action  in  connection  with  the  one  ultimately  relied  on, 
and  sought  to  have  it  determined,  but  the  court  refused  to  permit  them 
to  be  joined,  and  required  the  plaintiffs  to  elect  one  and  omit  the  otiier, 
and  this  ruling  must  be  presumed  to  have  been  obtained  at  the  instance 
of  the  defendant,  Stark,  as  it  was  made  against  the  protest  and  the  ex- 
ception of  the  plaintiffs,  duly  taken,  and  noted  in  the  order  itself.  •  Does 
it  lie  in  Stark  s  mouth  now,  after  procuring  such  a  ruling,  and  forcing 
plaintiffs  against  their  protest,  under  the  order  of  court,  to  omit  one  cause 
of  action,  to  say  that  plaintiffs  might  have  litigated  the  claim  in  that 
action,  and  because  they  did  not,  must  no%^  be  precluded  ?  I  think  not. 
They  sought  to  litigate  it  but  were  not  permitt^  to  do  so.  The  oppor- 
tunity was  refused  them.  They  were  not  in  fault.  Suppose  Stark  had 
been  in  possession  and  brought  suit  against  the  Starrs  to  quiet  his  title, 
and  they  had  set  up  both  grounds  of  equitable  relief  in  the  answer,  and 
evidence  on  both  issues  had  been  received,  and  a  decree  entered  in  favor 
of  the  Starrs  upon  the  city  title  only,  the  court  expressly  declining  to  pass 
upon  the  other  on  the  ground  that  it  was  unnecessary  to  consider  it  under 
the  view  taken,  and  this  decree  had  become  final  by  affirmance,  neglect  to 
prosecute  any  appeal,  or  otherwise,  would  it  be  pretended,  in  another 
litigation  between  the  same  parties,  whose  rights,  under  the  claim  of  title 
not  passed  upon,  are  in  question,  that  the  former  adjudication  would  be  a 
bar  because  it  was  presented  and  evidence  taken,  and  might  have  been  de- 
termined if  the  judge  had  seen  fit  to  consider  and  decide  it  ?  Such  is, 
certainly,  not  the  doctrine  of  the  authorities,  as  will  appear  by  a  number 
of  cases  cited  in  Caperton  v.  Schmidt^  26  Cal.  479.  If  it  were  so,  the 
conclusiveness  of  the  judgment  would  rest  upon  the  discretion,  negligence, 
or  something  else  of  the  judge,  over  which  the  parties  have  no  control, 
and  not  upon  the  diligence,  good  judgment,  or  other  acts  of  the  parties 
themselves. 

But  it  is  earnestlv  ai^ed,  by  defendant's  counsel,  that  the  ruling  of  the 
court,  that  plaintiffs  could  only  be  heard  upon  one  of  their  causes  of 
action,  and  compelling  them  to  elect  upon  which  they  would  proceed,  can- 
not affect  the  operation  of  the  decree  as  a  bar  to  tub  action ;  that  they 
had  a  right  to  be  heard  upon  every  ground  they  had  upon  which  to  de- 
mand the  relief  prayed;  that  the  refusal  of  the  court  to  allow  diem  to  be 
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heard  was  error,  and  should  have  been  corrected  in  the  same  case  on  ap- 
peal ;  and  that  it  cannot  be  reached  in  a  collateral  proceeding  in  anothe: 
suit  to  establish  the  same  right  or  procure  the  same  relief,  and  several 
aathorities  are  cited  as  sustaining  the  proposition.  There  appears  to  me 
to  be  some  confusion  of  ideas  in  this  p^rt  of  the  argument,  and  a  misap- 
plication of  the  legal  principles  invoked. 

The  authorities  cited,  properly  applied,  seem  to  me  £o  overthrow  the 
main  proposition  sou^t  to  be  established.  The  first  authority  cited  is 
Oocke  V.  MdUey^  16  Pet.  71.  In  that  case  (page  87)  the  court  say : 
^^  The  correct  legal  principle  applicable  to  such  proceedings  is  this  :  That 
in  every  instance  in  which  a  tribunal  has  decided  upon  a  matter  within 
its  regular  jurisdiction,  its  decision  must  be  presumed  proper,  and  is  bind- 
ing until  it  shall  be  regularly  reversed  by  a  superior  authoritv ;  and  can- 
not be  affected,  nor  the  rights  of  persons  dependent  upon  it  be  impaired, 
by  any  collateral  proceeding.  This  principle  has  been  too  long  settled  to 
admit  of  doubt  at  this  day,  as  in  the  cases  of  Thompson  v.  Tomie^  2  Pet. 
157 ;  United  States  v.  Arredondo^  6  Pet.  720 ;  Vborhees  v.  2%e  Bank  of 
the  United  States^  10  Pet.  473  ;  and  the  Philadelphia  and  Trenton  Rati- 
road  Company  v.  Stimpson^  14  Pet.  458."  Now,  what  was  the  adjudica- 
tion in  the  case  under  consideration  ?  Clearly,  not  that  the  cause  of  action 
omitted  under  order  of  the  court  was  invalid,  but  that  the  plaintiffs  could 
only  be  heard  in  that  particular  suit  upon  one  of  the  causes  of  action 
alleged,  and  that  they  must  elect  upon  which  they  would  proceed,  and 
withdraw  the  other.  This  was,  clearly,  an  adjudication,  in  the  progress 
of  the  cause,  which  the  court  had  jurisdiction  to  make,  and  the  determi- 
nation is  as  conclusive  as  any  other  made  in  the  progress  of  the  cause.  It 
was  an  adjudication  between  the  parties,  at  the  instance  and  in  favor  of 
one  against  the  other.  An  adjudication,  not  that  plaintiffs  could  not  be 
heard  at  all  on  that  cause  of  action,  but  that  both  causes,  on  both  grounds, 
for  equitable  relief,  could  not  be  heard  in  the  same  action,  and  that  they 
must  elect  upon  which  they  would  proceed,  and  withdraw  the  other. 
Suppose,  after  making  their  election  under  the  order,  and  proceeding 
upon  their  last  amended  complaint,  as  they  did  do,  the  decree  of  the  court 
had  been  for  the  defendant  instead  of  the  plaintiffs,  as  it  was,  and  the 
plaintiffs  had  appealed  upon  the  sole  ground  that  they  had  been  compelled 
to  elect  and  withdraw  their  other  ground  of  relief,  and  the  supreme  court 
had  affirmed  the  decree,  holding  that  the  two  grounds  of  relief  could  not 
be  heard  in  that  action,  that  decision,  whether  right  or  wrong,  would  have 
settled  the  question,  by  a  direct  adjudication,  that  the  law  of  Oregon 
would  not  permit  litigation  of  the  two  grounds  of  relief  in  one  action. 
The  decree,  in  that  case,  would  clearly  not  have  been  res  adjudicata  as  * 
to  the  cause  of  action  which  plaintiffs  were  compelled  to  withdraw,  for 
the  very  rule  invoked  is,  that  the  judgment  or  decree  is  conclusive,  not 
only  upon  all  matters  actually  litigated  and  determined,  but  upon  all 
that  might  be  litigated  in  the  action ;  and  as,  by  the  law  thus  settled,  the 
omitted  ground  of  relief  could  not  be  litigated  in  that  action,  the  case 
would  not  be  within  the  rule  invoked  at  aU.  The  adjudication  by  the 
circuit  court  is  no  less  conclusive.  It  stands  unreversed  on  that  point. 
Right  or  wrong,  it  is  finally  determined,  and  is  res  adjudicata  between 
these  parties,  and  if  erroneous,  cannot  be  reviewed  collaterally  in  this  or 
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any  other  action.  The  ruling  has  the  same  effect,  and  is  as  conclnsiTe  as 
if  it  had  been  rendered  by  the  court  of  last  resort.  It  settles  the  question 
between  the  parties  and  their  privies ;  and  so  the  authorities  cited  in  prin- 
ciple hold.  The  adjudication  is,  that  the  cause  now  relied  on  could  not 
have  been  litigated  in  the  former  action  with  the  CTound  of  relief  therein 
actually  deternuned.  It  goes  no  further,  and  this  is  conclusiye  on  that 
point.  There  has,  then,  been  no  negligence  on  the  part  of  the  plaintiffs — 
no  laches  —  no  opportunity  presented  of  which  they  were  bound  to  avail 
themselves,  concecung  the  determination  to  be  erroneous.  So  long  as  the 
ruling  did  not  shut  the  plaintiffs  off  from  any  hearing  whatever,  but  only 
adjudged  that  they  must  pursue  their  remedy  on  that  ground  of  relief  in 
another  action,  they  were  under  no  obligation  to  have  the  error  corrected. 
It  left  the  road  to  another  action  open.  It  did  not  purport  to  cut  them 
off  from  a  hearing,  and  did  not  determine  that  there  was  no  cause  of 
action.  And  so  h>ng  as  it  did  not  do  this,  it  did  not  matter  to  them 
whether  they  presented  that  ground  of  relief  in  this  or  in  another  action. 
To  the  plaintiffs  it  was  only  a  matter  of  convenience.  It  would  doubtless 
be  less  trouble  to  pursue  the  remedy  in  another  action  than  to  attempt  to 
correct  the  error  in  the  one  pending.  Besides,  the  plaintiffs  were  not  in  a 
position  in  which  they  could  appeal.  That  determination  was  not  a  final 
decree  from  which  an  appeal  could  be  prosecuted.  It  was  an  intbrloca- 
tory  adjudication.  The  appealable  decree  was  in  their  favor  on  the  other 
ground  of  relief,  and  plaintiffs  could  not  appeal  from  a  decree  in  their 
favor,  nor  could  they  have  errors  committed  against  them  in  the  progress 
of  the  cause  occurring  before  the  trial  corrected  on  Stark's  appeal.  On 
such  appeal  the  question  would  not  be  presented.  They,  therefore,  had 
no  opportunity  to  correct  the  error,  had  it  devolved  upon  them  to  do  so, 
in  order  to  procure  a  hearing  upon  the  cause  of  action  which  they  were 
compelled  to  withdraw.  It  is  urged  by  complainants'  counsel  that  the 
two  grounds  of  relief  sought  by  the  Starrs  in  the  former  suit  present 
causes  of  action  so  wholly  distinct  and  independent  that  they  were  not 
bound  to  litigate  them  in  one  action,  even  if  it  was  admissible  to  do  so. 
One  cause  went  upon  the  theory  that  the  legal  title  vested  in  the  city  of 
Portland  by  virtue  of  its  patent  for  the  use  and  benefit  of  the  actual  occu- 
pants, who,  as  to  these  lots,  were  the  Starrs,  and  that  Stark  had  no  title 
at  all.  The  relief  sought  on  this  theory  was  in  fact  to  remove  a  cloud 
upon  a  title  already  good.  The  other  cause  of  action  goes  upon  the  theory 
that  the  legal  title  is  in  Stark  by  virtue  of  his  patent,  but  tiiat,  by  reason 
of  equities  arising  between  the  parties  themselves,  the  plaintiffs  had  the 
equitable  right,  and  were  entitled  to  a  conveyance  of  the  legal  title.  The 
case  of  Morris  v.  Stuart^  1  Iowa,  875,  seems  to  be  directly  in  point  in 
favor  of  complainants  on  this  question.  But  whether  this  case  is  cor- 
rectly decided  I  need  not  consider,  for  my  conclusion  is,  that  the  former 
proceedings  are  not  a  bar  to  this  action  on  the  grounds  already  indicated. 
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GIBGIJIT  COURT   OP   THE   UNITED   STATES.  —  DISTRICT    OF 

KENTUCKY. 

[August,  1874-] 

right 'of  common  carrier  to  limit  his  common  law  liabiliiy. 

BANK  OF  KENTUCKY  v.  ADAMS  EXPRESS  00. 

A  common  carrier  who  has  limited  his  responsihiUty  hy  contract  is  not  liable  for  loss 
occasioned  by  a  cause  against  which  he  has  stipulated  with  the  shipper,  unless  it 
arises  from  his  own  negligence  or  that  of  his  agents.  He  cannot  be  held  for  a  loss 
which  results  from  an  employment  of  the  vehicles  of  another  over  which  he  has  no 
control,  if  he  has  exercised  reasonable  care  in  selecting  such  as  he  might  properly 
make  use  of  and  the  shipper  has  agreed  to  exempt  him  from  liability  in  case  of 
loss  by  reason  of  the  ads  of  those  in  charge  of  such  vehicles. 

A  common  carrier  may  by  contract  so  limit  his  liability  as  to  be  responsible  only  as 
an  ordinary  bailee  for  hire. 

The  facts  are  set  forth  in  the  opinion. 

Messrs.  J.  M.  Harlan  S  Barr^  Q-oodloe  ^  Humphrey^  for  the  plain- 
tiff. 

Messrs.  J.  Caldwell  ^  Q;  0.  Wharton,  contra, 

Ballard,  J.  On  a  former  day  there  were  in  this  case  a  verdict  and 
judgment  for  the  defendant.  At  the  trial  the  counsel  for  the  plaintiff 
took  several  exceptions  to  the  rulings  of  the  court  and  charge  to  the  jury, 
and  they  have  now  moved  for  a  new  trial,  assiCTin^  for  cause  that  the 
court  erred  in  refusing  to  give  the  instructions  awed  by  them,  and  in  giv- 
ing the  instructions  which  were  given. 

The  learned  counsel  have  submitted  no  argument  on  their  motion. 
They  stand  on  the  argument  made  and  the  authorities  cited  at  the  trial. 

As  both  that  argument  and  those  authorities  received,  at  the  time,  the 
fullest  consideration,  I  think  I  would  be  justified  in  overruling  the  motion 
without  adding  to  what  was  then  said ;  but  as  the  opinion  then  expressed 
by  me  on  the  main  point  in  the  case  is  apparently  opposed  to  several  re- 
spectable authorities,  and  is  supposed  to  present  a  new  and  important 
question,  I  feel  that  I  ought  not  to  allow  this  opportunity  to  pass  without 
attempting  a  vindication  of  an  opinion,  the  correctness  of  which  has  been 
confirmed  by  subsequent  reflection. 

The  facts  in  the  case  are  substantially  as  follows :  The  Southern  Ex- 
press Company  and  the  Adams  Express  Company  are  engaged  each  in  the 
Dusiness  of  carrying  money  and  other  articles  from  one  part  of  the  country 
to  another  for  hire,  at  the  request  of  any  one  who  offers  such  articles  to 
them  for  carriage.  They  do  not  use  in  their  business  any  vehicles  of  their 
own  except  such  as  are  required  to  transport  the  articles  intrusted  to 
them  to  and  from  railroad  depots,  and  to  and  from  steamboat  landings. 
They  use  railroads,  steamboats,  and  the  other  public  conveyances  of  the 
country.  These  conveyances  are  not  subject  to  their  control,  but  are  gov- 
erned entirely  by  the  companies  and  persons  to  whom  they  belong.  The 
packages  intrusted  to  them  are  at  all  times,  while  on  these  public  convey- 
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anoes,  in  the  care  of  one  of  their  own  meesengers  or  agents.  These  com- 
panies are  engaged  in  carrying  by  the  raibroads  through  Louisiana  and 
Mississippi  to  Humboldt,  Tennessee,  and  thence  over  tne  Louisville  and 
Nashville  Railroad  to  Louisville,  Kentucky,  under  a  contract  by  which 
they  divide  the  compensation  in  proportion  to  the  distance  the  article  is 
transported  by  the  respective  companies.  Between  Humboldt,  Tennessee, 
and  Louisville,  Kentucky,  both  companies  employ  the  same  messenger ; 
but  this  messenger,  south  of  the  northern  boundary  of  the  State  of  Ten- 
nessee, is  subject  entirelv  to  the  orders  of  the  Southern  Express  Company, 
and  north  of  that  boundary  is  subject  entirely  to  the  orders  of  the  Adams 
Express  Company. 

These  express  companies  are  in  the  habit  of  charging  one  price  when 
they  undertake  to  insure  the  safe  delivery  of  the  articles  intrusted  to  them 
—  that  is,  when  they  do  not  modify  their  ordinary  responsibility  as  com- 
mon  carriers,  and  of  charging  anotlfer  and  lower  /rice  when  ik^  respon. 
sibility  is  limited.  The  Louisiana  National  Bank  was  aware  of  these 
regulations,  and  had  in  its  possession  printed  blank  receipts,  or  bills  of 
lading,  showing,  in  the  body,  the  conditions  and  exceptions  upon  which 
the  companies  would  undertake  to  carry  at  the  lower  rate,  and  in  the  mar- 
gin the  printed  blank  for  the  rate  at  which  they  would  insure.  Having 
received  a  letter  from  the  plaintifE  directing  the  forwarding  by  express  of 
the  sum  of  $13,528.15,  the  bank,  by  its  teller,  fiUed  the  blanks  in  that 
part  of  the  bill  of  lading  which  contained  the  conditions  and  exceptions, 
and  presented  it  to  the  Southern  Express  Company  for  its  signature,  and 
delivered  the  package  of  money  addressed  to  the  plaintiff  without  stating 
who  was  the  owner.  The  bill  of  lading  was  signed  and  redelivered  to  the 
teller  of  the  Louisville  National  Bank,  and  forwarded  by  him  to  the 
plaintiff  at  Louisville.  It  does  not  appear  that  the  receipt  was  read  at 
the  time  of  its  delivery,  or  that  the  attention  of  the  officers  of  the  Louis- 
iana National  Bank  was  called  specially  to  the  exceptions  ccmtained  in 
it ;  but,  as  before  stated,  the  bank  was  aware  of  these  exceptions  and  of 
the  stipulations  for  the  lesser  rate  of  compensation. 

This  package  was  carried  by  the  Southern  Express  Company  from  New 
Orleans  to  Humboldt,  Tennessee,  and  there  delivered  to  the  joint  messen- 
ger of  the  Southern  and  Adams  Express  companies.  While  it  was  in  the 
custody  of  this  messenger  between  Humboldt  and  the  northern  line  of  the 
State  of  Tennessee,  the  car  in  which  the  package  was  contained  was  pre- 
cipitated through  a  trestle-work  on  the  line  of  the  Louisville  and  Nash- 
ville Railroad,  at  or  near  Budd's  Creek,  and  the  car  and  package  were 
destroyed  by  fire.  This  was  caused  by  tiie  fallen  locomotive,  without  any 
fault  or  neglect  on  the  part  of  the  messenger  who  had  charge  of  the  pack- 
age. 

So  much  of  the  receipt  as  is  material  to  the  present  controversy  is  as 
follows :  — 

"  Southern  Express  CoMPAiinr, 
"  Hxpress*  Forwarders* 
"  No.  2.  —  $13,528.15.  July  26, 1869. 

'^  Received  from  the  Louisiana  National  Bank  one  package,  sealed,  and 
said  to  contain  $18,528.15,  addressed  ^  Bank  of  Kentucb^,  Louisville, 
Kentucky.' 


>  j> 
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'^  Upon  the  special  acceptance  and  agreement  that  this  company  is  to 
forward  the  same  to  its  agent  nearest  or  most  convenient  to  destination 
only,  and  there  deliver  the  same  to  other  parties  to  complete  the  transac- 
tion, such  delivery  to  terminate  all  liability  of  this  company  for  such 
damage ;  and  also  that  this  company  are  not  to  be  liable  in  any  manner, 
or  to  any  extent,  for  any  loss  or  damage  ....  of  such  package  or  of  its 
contents  ....  occasioned  .  .  .  .  bv  fire  or  steam.  The  shipper  and 
owner  hereby  severally  agree  that  all  the  stipulations  and  conditions  in 
this  receipt  contained  shall  extend  to  and  inure  to  the  benefit  of  each  and 
every  company  or  person  to  whom  the  Southern  Express  Company  may 
intrust  or  deUver  the  above-described  property  for  transportation,  and 
shall  define  and  limit  the  liability  therefor  of  such  other  company  or  per- 
son." , 

Upon  these  &ct8  the  court  charged  the  jury  :  — 

First.  That  the  Southern  Express  Company  and  the  Adams  Express 
Company  are  common  carriers. 

Second.  That  the  Adams  Express  Company  is  liable  for  the  loss  of 
packi^es  delivered  to  the  joint  messenger  of  the  two  companies  at  Hum- 
boldt, Tennessee,  although  the  loss  occur  south  of  the  northern  boundary 
of  the  State  of  Tennessee. 

Third.  That  if  the  jury  believe  the  facts  above  detailed  in  relation  to 
the  execution  of  the  receipt,  then  it,  thus  signed  and  delivered,  constitutes 
the  contract,  and  all  the  exceptions  in  it  are  a  part  of  the  contract,  no 
matter  whether  each  or  all  of  them  were  known  to  the  Louisiana  National 
Bank  or  not ;  and  the  plaintiff  is  bound  by  this  contract,  whether  it  ex- 
pressly authorized  the  Louisiana  National  Bank  to  make  it  or  not. 

Fourth.  If  the  bill  of  lading  contained  no  exception,  it  is  clear  that 
the  defendant  would  not  be  excused  because  the  accident  occurred  without 
its  fault.  It  would  be  the  insurer,  and  therefore  accountable.  But  the 
bill  of  lading,  among  other  exceptions,  contained  this :  ^^  That  the  com- 
pany are  not  to  be  liable  in  any  manner,  or  to  any  extent,  for  any  loss  or 
damage  ....  of  such  package  or  its  contents  ....  occasioned  .... 
by  fire." 

Now,  if  you  believe  that  the  package  was  destroyed  by  fire,  as  above 
indicated,  without  any  fault  or  neglect  on  behalf  of  the  messenger  or  the 
defendant,  the  defendlant  has  brought  itself  within  the  terms  of  the  excep- 
tion, and  it  is  not  liable.  It  is  not  material  to  inquire  whether  the  acci- 
dent resulted  from  the  want  of  care,  or  from  the  negligence  of  the  Louis- 
ville and  Nashville  Railroad  and  its  agents  or  not,  since  the  uncontroverted 
testimony  shows  that  the  car  and  train  in  which  the  messenger  of  the 
Adams  Express  Company  was  transporting  the  package  belonged  to  the 
Louisville  and  NashviUe  Railroad  Companv,  and  were  exclusively  subject 
to  its  control  and  orders.  A  common  earner  who  has  not  limitea  his  re- 
sponsibility is  undoubtedly  responsible  for  losses,  whether  occurring  on 
vehicles  controlled  by  himself  exclusively,  or  belonging  to  and  controlled 
by  others,  because  he  is  an  insurer  for  the  safe  delivery  of  the  article 
which  he  has  agreed  to  carry ;  but  when  he  has  limited  his  liability  so 
as  to  make  himself  responsible  for  ordinary  care  only,  and  the  shipper,  to 
recover  against  him,  is  obliged  to  aver  and  prove  n^ligence,  it  must  be 
his  negligence  or  the  negligence  of  his  agents,  and  not  the  negligence  of 
persons  over  whom  he  has  no  controL 
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^^  If  in  his  employment  he  uses  the  vehicles  of  others  over  which  he  has 
no  control,  and  uses  reasonable  care  —  that  is,  such  care  as  ordinarily 
prudent  persons  engaged  in  like  business  use  in  selecting  the  vehicles,  and 
if  the  loss  arises  from  a  cause  against  which  he  has  stipulated  with  the 
shipper  —  he  shall  not  be  liable  for  the  same  unless  it  arises  from  hU 
want  of  care,  or  the  want  of  care  of  his  employes. 

"  Without,  therefore,  deciding  whether  or  not  the  evidence  adduced  in 
the  case  tends  to  establish  any  want  of  reasonable  or  ordinary  care  on  the 
part  of  the  Louisville  and  Nashville  Railroad  Company,  I  instruct  you 
that  such  evidence  is  irrelevant  and  incompetent,  and  that  you  shoold 
disregard  it  —  that  is,  give  no  more  effect  to  it  than  if  it  had  not  been 
adduced." 

The  first  and  second  instructions  were  not  excepted  to,  but  the  third 
and  fourth  were.  At  the  trial  the  plaintiff  insisted  that  it  was  not  bound 
by  the  terms  of  the  receipt,  because  it  was  not  shown  that  the  attention 
of  the  Louisiana  National  Bank  was  called  to  them  at  fche  time,  or  that  it 
expressly  assented  to  them ;  but  I  am  of  opinion  that  there  was  no  error 
in  this  portion  of  the  charge.  The  Louisiana  National  Bank  was  aware 
that  the  receipt  contained  some  exceptions  and  conditions.  It  accepted 
the  receipt  without  remonstrance  or  objection,  and  both  authority  and 
reason  demonstrate  that  the  receipt  must  under  these  circumstances  be  re- 
garded as  constituting  the  contract  of  the  parties.  Dorr  v.  N.  Jl  Steam 
Navigation  Co.  1  Kernan,  485 ;  Welh  v.  The  Steam  Navigation  Co,  4 
Selden,  375,  and  2  Comstock,  204 ;  Ghrace  v.  Adams^  ^e.  100  Mass.  505 ; 
Halford  v.  Adams^  2  Duer,  480  ;  York  Co.  v.  lU.  Central  R.  R.  8  Wal- 
lace, 107. 

It  is  now  everywhere  admitted  that  a  common  carrier  may  limit  his 
responsibility  by  express  contract,  and  if  he  may  make  an  express  contract 
with  a  shipper  of  goods,  I  cannot  see  why  the  contract  may  not  be  shown 
by  the  same  evidence  which  would  establish  a  contract  between  other  pai^ 
ties.  I  cannot  see  why  a  writing  delivered  by  a  common  carrier  to  an 
owner  of  goods  intended  by  the  former  to  express  the  terms  and  condi- 
tions of  his  contract  to  carry,  and  received  by  the  latter  as  such,  should 
not  constitute  the  contract  between  them. 

A  common  carrier,  it  is  true,  is  bound  to  carry  all  articles  within  the 
line  of  his  business  upon  the  terms  and  conditions  imposed  by  law,  if  the 
shipper  shall  so  demand.  He  has,  however,  a  right  to  change  in  propor- 
tion to  the  risk  assumed  by  him.  It  is  upon  this  ground  the  authorities 
hold,  that  unless  his  responsibility  is  modified  by  express  contract,  his  un- 
dertaking to  cany  is  upon  the  terms  and  conditions  which  are  imposed  by 
law.  But  when  he  has  undertaken  to  carry  at  a  less  rate  than  he  would 
have  a  right  to  charge,  and  would  charge,  if  he  undertook  to  carry  only 
upon  the  conditions  imposed  by  law,  and  has  by  his  receipt  delivered  to 
the  shipper  stipulated  for  a  reasonable  limitation  of  his  responsibility,  and 
the  shipper,  has  accepted  the  receipt  without  objection,  the  latter  \&  as 
much  bound  by  the  contract  thus  made  as  any  other  party  would  be. 

The  correctness  of  the  propositions  contained  in  the  remaining  portion 
of  the  charge  to  which  exception  was  taken  may,  I  think,  be  demonstrated 
in  two  ways  :  — 

First.   By  the  contract  between  the  bank  and  the  express  company 
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it  was  agreed  that  the  company  should  not  be  responsible  for  any  loss  or 
damage  of  the  package  which  should  be  occasioned  by  iBire.  The  loss  of 
the  package  was  occasioned  by  fire ;  hence  the  carrier,  by  the  terms  of 
the  contract,  is  not  responsible.  It  is  not  pretended  that  the  contract 
was  violated  by  using  the  cars  of  the  Louisville  and  Nashville  Railroad 
Company  to  transport  the  messenger  and  the  package,  or  was  violated  in 
any  other  respect.  It  follows,  therefore,  that  if  the  company  is  liable  at 
all,  it  is  not  so  by  virtue  of  the  contract,  but  in  spite  of  it. 

The  contract,  however,  does  not  attempt  to  exempt,  nor  could  it  have 
exempted,  the  express  company  from  loss  occasioned  by  the  neglect  of 
itself  or  its  servants ;  but  when  it  is  sought  to  charge  the  company  with 
neglect,  it  must  be  such  neglect  as  it  is  responsible  for  upon  the  general 
principles  of  law. 

Now,  upon  those  principles,  no  one  is  responsible  for  damage  occasioned 
by  neglect  unless  it  be  the  neglect  of  himself  or  his  servants  or  agents. 
But  the  facts  stated  show  that  neither  the  company  nor  its  servant  was 
guilty  of  any  neglect.  It  follows  that  the  defendant  cannot  be  charged 
on  this  account.  Though  the  defendant  used  the  Louisville  and  Nashville 
Railroad  to  transport  its  messenger  and  the  package,  the  railroad  company 
was  not,  in  any  legal  sense,  the  servant  of  the  defendant.  The  defendant 
had  no  control  over  the  railroad  company  or  over  its  servants.  The  rail- 
road company  was  no  more  the  servant  of  the  defendant  than  it  is  of  any 
passenger  whom  it  ti*ansports.  It  was  no  more  the  servant  of  the  defend- 
ant than  is  the  hack  or  cab  the  servant  of  him  who  hires  it  to  transport 
him  from  one  part  of  the  city  to  another. 

Second.  All  the  authorities  agree  that  when  a  common  carrier  has,  by 
special  contract,  limited  his  responsibility,  "  he  becomes,  with  reference  to 
that  particular  transaction,  an  ordinary  bailee  —  a  private  carrier  for  hire," 
or,  "  reduces  his  responsibilities  to  those  of  an  ordinary  bailee  for  hire." 
York  Co.  V.  Central  R.  M.  3  Wallace,  107  ;  2V.  J,  Steam  Navigation  Co. 
V.  Merchants^  Bank,  6  Howard,  382 ;  Railroad  Co.  v.  Lockwood,  17  Wal- 
lace, 357  ;  1  Am.  L.  T.  R.,  N.  S.  21. 

I  prefer  the  latter  form  of  stating  the  proposition,  because  it  is  less 
misleading.  I  do  not  think  that  a  common  carrier,  by  entering  into  a 
contract  hmiting  his  responsibility,  changes  his  character.  He  still  re- 
mains a  common  carrier,  with  his  responsibility  limited  in  respect  to  the 
matter  embraced  in  his  contract,  to  that  of  an  ordinary  bailee  for  hire. 
The  authorities  are  equally  clear  that  an  ordinary  bailee  for  hire  is  bound 
to  only  ordinary  diligence,  and  responsible  only  for  losses  and  injuries 
occasioned  by  negligence  or  want  of  ordinary  care.  The  defendant  did 
by  special  contract  limit  its  responsibility,  and  neither  it,  nor  its  servant, 
the  messenger,  is  chargeable  with  any  neglect  or  want  of  care.  The  loss 
of  the  package  was  occasioned  by  fixe.  The  contract  provides  that  the 
defendant  should  not  be  liable  for  a  loss  so  occasioned,  and  as  neither  the 
defendant  nor  defendant's  servant  was  wanting  in  care,  it  follows  that  it 
is  not  responsible  for  the  loss. 

Suppose  the  package  had  been  lawfully  intrusted  by  the  Louisiana 
National  Bank  to  a  private  person  to  be  carried  for  hire,  and  delivered  to 
the  plaintiff,  and  it  was  contemplated  by  the  parties  that  such  person 
would  transport  the  package  and  himself  by  the  railroads,  which,  it  was 
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contemplated,  the  defendant  would  use,  and  the  package  had  been  lost 
under  the  same  circumstances  that  the  package  delivered  to  the  defendant 
was  lost,  would  it  for  a  moment  be  contended  that  such  private  person 
would  be  responsible  ? 

Suppose,  again,  that  a  person  should  deliver  to  his  friend,  who  contem- 
plated coming  from  New  Orleans  to  Louisville  by  the  ordinary  modes  of 
travel,  a  watch,  to  be  carried  and  delivered  at  the  latter  city,  and  that 
while  such  private  carrier,  without  reward,  was  proceeding  on  his  way  in 
one  of  the  cars  of  the  Louisville  and  Nashville  Railroad  Companv,  the 
car  should,  by  the  gross  carelessness  of  those  having  charge  of  it,  be 
thrown  from  the  track,  and  the  watch  in  charge  of  the  carrier,  without 
any  neglect  on  his  part,  destroyed.  Is  it  conceivable  that  such  carrier 
would  be  responsible  for  the  loss  ?  To  hold  that  he  would  be  responsible 
would  not  omy  violate  the  plainest  principles  of  law,  but  would  shock  the 
common  sense  of  mankind ;  and  yet,  not  only  the  private  carrier  for  hire, 
but  the  private  carrier  without  reward,  is  responsible  for  the  loss  of  a 
package  intrusted  to  him,  under  the  circumstances  supposed,  if  the  de- 
fendant is  responsible  for  the  loss  of  the  package  claimed  in  thiB  case. 

The  private  carrier  for  hire  is  responsible  for  losses  and  injuries  occa- 
sioned by  want  of  ordinary  care  on  his  part  or  on  the  part  of  his  servants ; 
and  a  private  carrier  without  pay  is  responsible,  if  not  for  want  of  ordinary 
care,  certainly  for  gross  neglect.  It  cannot  be  maintained  with  the  least 
show  of  reason  that  the  Louisville  and  Nashville  Railroad  was  any  more 
the  servant  of  the  defendant  in  transporting  the  package  sued  for  m  this 
case  than  it  is  the  servant  of  the  carrier  for  hire,  and  the  carrier  without 
hire  in  the  cases  supposed,  and  if  these  last  are  not  responsible  for  the 
neglect  of  the  servants  of  the  railroad  company,  it  is  impossible  to  con- 
ceive that  the  defendant  is  responsible  for  such  neglect. 

The  counsel  for  the  plaintiff  attempt  to  escape  this  conclusion  by  insist^ 
ing  that,  though  the  defendant  limited  its  responsibility,  it  still  remains  a 
common  carrier,  and  that  such  carrier  is  responsible,  not  only  for  any  want 
of  negligence  of  himself  and  his  servants,  but  for  the  negligence  of  any 
agency  which  he  may  employ  in  his  business. 

This  proposition  is  misleading.  It  is  not  strictly  correct  to  say  that  a 
common  carrier  is  responsible  for  the  negligence  of  any  agency  in  his 
business,  or  even  for  his  own  negligence,  or  that  of  his  servants,  in  the 
sense  in  which  his  responsibility  is  distinguished  from  the  responsibility 
of  another  person.  A  common  carrier  is  Dound  to  deliver  goods  intrusted 
to  him  unless  prevented  by  the  owner,  the  act  of  God,  or  the  public  enemy. 
He  is,  as  the  ^w  terms  him,  an  insurer  for  the  safe  carriage  and  delivery 
of  goods,  subject  only  to  the  exceptions  above  mentioned.  If  he  does  not 
deliver  goods  intrusted  to  him,  he  is  responsible,  not  because  the  goods 
were  lost  by  his  neglect,  or  the  neglect  of  a  servant,  or  by  the  neglect  of 
some  agency  which  he  employed,  but  because  he  insured  their  deUvery. 
His  responsibility  is  wholly  independent  of  the  neglect  of  any  one.  If 
goods  delivered  to  him  to  be  carried  are  lost  while  in  his,  or  his  servant's 
custody,  or  while  in  the  custody  of  some  other  person  who  is  not  his  ser- 
vant, he  is  equally  responsible,  not  because  he  is  liable  upon  any  principle 
of  law  for  the  negligence  of  any  person  who  is  not  his  servant,  but  be- 
cause he  is  bound  by  law  to  carry  and  deliver  safe  all  goods  delivered  to 
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him  anless  prevented,  as  before  stated,  by  the  owner,  the  act  of  God,  or 
the  public  enemy.  If  he  has  limited  his  responsibility  by  special  con- 
tract, and  the  loss  has  been  occasioned  by  the  cause  excepted  in  the  con- 
tract, then  the  owner,  in  order  to  charge  him,  must  show  that  though  the 
loss  arose  directly  from  the  cause  excepted,  that  cause  itself  was  occasioned 
by  the  neglect  of  the  carrier.  But  when  a  public  or  private  carrier  is 
sought  to  be  charged  with  a  loss  occasioned  by  his  neglect,  when  neglect 
is  the  foundation  of  the  plaintiff's  claim,  I  am  not  aware  that  he  is  liable 
for  any  negligence,  except  upon  the  same  principles,  and  under  the  same 
circumstances  that  any  other  person  is  liable.  I  am  not  aware  that  he, 
more  than  any  one  else,  can  be  made  responsible  for  the  negligence  of  per- 
sons who  are  not  his  servants. 

Undoubtedly  the  defendant  did,  notwithstanding  its  contract,  continue 
to  be  a  common  carrier ;  but  its  responsibility  was  limited  to  that  of  an 
ordinary  bailee  for  hire»  Now,  an  ordinary  bailee  for  hire  is  responsible 
for  only  ordinary  care,  and  liable  for  the  neglect  of  himself  or  his  own 
servants,  and  not  for  the  neglect  of  persons  over  whom  he  has  no  control. 
Consequently  he  is  not  responsible  for  a  loss  occurring  under  the  circum- 
stances presented  in  this  case.  If  it  be  admitted  that  the  common  carrier 
has  by  his  contract  limited  his  responsibUity  to  that  of  an  ordinary  bailee 
for  hire,  then  it  cannot  be  consistently  insisted  upon  that  he  shall  be  held 
liable  as  a  common  carrier  who  has  made  no  express  contract.  To  admit 
the  contract,  and  to  deny  any  effect  to  it,  is  too  much  for  one  proposition. 
The  proposition  of  counsel,  reduced  to  its  essence,  is  simply  this :  that 
thou^  the  defendant  has,  by  special  contract,  limited  its  responsibility  to 
that  of  a  private  bailee  for  hire,  it  is  still  responsible  as  a  common  car- 
rier. A  proposition  involving  so  obvious  a  contradiction  cannot  require 
further  exposure. 

But  obvious  as  the  fallacy  and  error  contained  in  the  counsers  propo- 
sition appear  to  me,  the  proposition  itself  seems  to  be  supported  by  the 
decision  of  the  supreme  court  of  California  in  the  case  of  Hooper  v. 
WeUs^  Fargo  ^  Co.  27  California,  11 ;  bv  the  supreme  court  of  Minne- 
sota in  the  case  of  Ckri9ten%on  et  al,  v.  American  JExpress  Co.  15  Minne- 
sota Reports,  270 ;  and  by  the  learned  editor  of  the  American  Law  Register, 
in  his  note  to  the  former  case.    Am.  Law  Register,  November,  1865,  p.  30. 

In  the  first  case  the  carrier  made  a  contract  stipulating  that  he  would 
not  be  responsible  except  as  forwarder.  The  court  construed  the  contract 
as  limiting  the  responsibility  of  the  carrier  to  that  of  a  forwarder — that 
is,  of  an  ordinary  bailee  for  hire  —  but  they  held  the  carriers  responsible 
for  a  loss  occurring  on  a  tug  or  lighter  which  plied  between  the  shore  and 
an  ocean  steamer,  occasioned  by  the  negligence  of  the  managers  of  the 
tog,  allliou^  they  were  not  subject  to  the  control  or  orders  of  the  express 
company. 

In  respect  to  the  responsibility  of  forwarders,  the  court  say :  "  They 
are  not  insurers  like  carriers,  bat  they  are  liable  for  losses  of  goods  while 
in  their  custody,  resulting  from  negligence  of  themselves,  and  those  they 
employ  in  their  business  of  forwarders." 

The  correctness  of  the  first  part  of  this  proposition  cannot  be  disputed, 

nor  do  I  question  the  correctness  of  the  Iktter  part,  if  by  "  those  whom 

they  employ  in  their  business  of  forwarders,"  the  court  mean  those  who 
Vol.  I.  80 
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are  the  forwarders*  servanta,  and  subject  to  their  control  and  orders.  The 
court  farther  say,  the  responsibility  of  a  forwarder  is  the  same  as  that  of 
a  warehouseman ;  and  <^  it  a  warehouseman,  instead  of  using  his  own  ware- 
house, and  employing  his  own  subordinates,  should,  for  a  stipulated  sum 
paid  to  the  owner,  use  in  his  business  the  warehouse  of  another  person 
who  employs  and  controls  the  subordinates,  there  can  be  no  doubt  that 
he  would  be  liable  for  a  loss  of  the  goods  intrusted  to  his  care,  oocurring 
while  in  his  possession,  and  resulting  from  the  negligence  of  such  subordi- 
nates, although  not  under  his  control/' 

If  by  the  words  '^  intrusted  to  his  care/'  the  court  mean  to  surest  a 
case  where  the  warehouseman  has  a  contract  to  keep  the  goods  in  his  own 
warehouse,  I  entirely  concur  in  the  proposition  stated.  But  if  they  mean 
that  a  warehouseman,  who  violates  no  contract  by  removing  the  goods  of 
his  customer  from  his  own  warehouse  into  that  of  another  prudent  ware- 
houseman, is  responsible  for  a  loss  of  the  goods  resulting  from  the  negU- 
gence  of  the  subordinates  of  such  other  warehouseman,  I  cannot  assent 
to  it. 

Suppose  a  warehouseman's  warehouse  should  be  destroyed  by  fire,  it 
would  be  his  duty  to  remove  such  of  the  goods  of  his  customers  as  were 
saved  to  the  warehouse  of  some  other  prudent  person,  and  it  cannot  be 
insisted  that  he  would  be  responsible  for  the  loss  of  goods  occuning 
there,  resulting  from  the  negligence  of  servants  of  the  latter  ware- 
houseman. 

If  a  warehouseman  contract  to  keep  goods  in  his  own  warehouse,  and 
he  should  remove  them  —  in  violation  of  his  contract — to  another  ware- 
house, I  suppose  he  would  be  liable  for  all  losses  there  oocurring,  just  as  a 
bailee  who  hires  a  horse  to  go  to  a  particular  place  is  responsible  for  loss 
or  injury  to  the  horse,  should  he  drive  or  ride  him  to  a  different  place, 
and  the  horse  be  lost  or  injured  in  the  prosecution  of  such  other  journey. 

Again,  the  court  say:  ^^The  fact  that  the  defendants  made  use  of 
various  public  conveyances,  their  messenger  with  the  treasure  travelling  a 
part  of  the  way  by  stage,  a  part  by  steam-tug  and  lighters,  and  a  part  by 
ocean  steamer,  makes  no  difference  as  to  their  liability.  For  defendants' 
purposes,  the  managers  of  these  various  conveyances  were  their  agents 
Ld  employ<58."  ^ 

If,  as  seems  to  be  conceded,  it  was  contemplated  by  both  the  plaintiff 
and  defendants  that  the  defendants  would  not  use  in  their  business  tiieir 
own  vehicles,  but  the  conveyances  of  others,  not  at  all  subject  to  their 
control  or  management,  and  that  in  the  use  of  those  other  conveyances 
the  defendants  did  not  violate  their  contract,  I  cannot  admit  that  the 
defendants,  who,  by  the  admissions  of  the  court,  were  liable  only  as  or- 
dinary bailees  for  hire,  were  responsible  for  losses  occasioned  by  the 
negligence  of  the  managers  of  those  conveyances.  I  cannot  admit  that 
the  managers  of  those  other  conveyances  were,  in  any  legal  sense,  their 
agents  and  employes.  The  relation  of  master  and  servant,  principal  and 
agent,  does  not  and  cannot  exist  where  the  master  has  no  control  over 
the  servant,  and  the  principal  no  control  over  the  agent. 

The  court  further  say  :  ^^  The  defendants  had  the  means  of  holding  the 
proprietors  of  those  various  vehicles  used  in  their  business  of  expressmen 
responsible  to  them,  had  they  chosen  to  do  so.  If  they  did  not  take  the 
proper  means  to  secure  themselves,  it  was  their  own  fault." 
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Bat  I  cannot  see  how  any  argument  can  be  drawn  from  this  to  show 
that  the  defendants  were  responsible.  Every  bailee  or  depositary  may 
hold  any  one  responsible  for  destroying  or  injuring  goods  in  his  posses- 
sion, but  it  cannot  be  maintained  that  he  is  responsible  for  such  destruc- 
tion or  injury  unless  he  by  his  negligence  contribute  to  the  same.  Besides, 
the  plaintiff  had  his  remedy  against  the  proprietors  of  those  other  convey- 
ances which  occasioned  the  loss  (see  the  if,  J.  Steam  Navigation  Co.  v. 
Merchants'  Bank^  6  Howard,  382)  ;  and  it  might  be  retorted  "  that  if  he 
did  not  take  the  proper  means  to  secure  himself,  it  was  his  own  fault." 

In  the  Minnesota  case,  it  was  stipulated  that  the  carrier  ''  was  not  to 
be  held  liable  for  any  loss  or  damage,  except  as  forwarders  only,  or  for 
any  loss  occasioned  by  the  perils  of  navigation  and  transportation."  The 
goods  were  recei  ved  at  New  York,  and  were  to  be  delivered  to  Christen- 
son  &  Brother,  Mankato,  Minnesota.  When  the  goods  reached  St.  Paul, 
they  were  placed  by  the  carrier  on  board  the  steamboat  **  Julia,"  a  boat 
belonging  to  the  Northwestern  Union  Pacific  Company,  and  managed 
entirely  by  its  officers  and  servants,  to  be  transported  to  Mankato.  The 
goods  remained  in  charge  of  the  carrier's  messenger.  The  boat  at  the 
time  of  the  accident  was  strong,  and  in  good  condition.  The  carrier  was 
guilty  of  no  want  of  care  in  selecting  the  "  Julia  "  to  transport  the  goods, 
but  on  the  way  the  '^  Julia  "  was,  through  the  carelessness  of  its  officers  and 
managers,  run  against  a  snag  and  sunk,  whereby  the  goods  were  damaged. 

The  court  say  that  the  carrier  is  not  exempt  from  the  loss  by  reason  of 
the  stipulation  in  its  bill  of  lading,  that  '^  it  was  not  to  be  held  liable  for 
any  loss  or  damage  except  as  forwarders,"  because,  they  say :  '^  In  our 
opinion  ....  the  effect  claimed  for  this  clause  of  the  receipt  by  the  de- 
fendants is  inconsistent  with  and  repugnant  to  the  scope  and  mtent  of 
the  result,  viewed  as  a  whole,  and  in  connection  with  the  fact  showing 
the  defendants'  real  character  and  mode  of  doing  business." 

In  other  words,  the  court  held  that  the  defendants  were  common 
carriers,  and  that  this  clause  of  their  receipt  did  not  modify  their  liability 
at  all.  If  the  court  was  correct  in  this,  it  is  indisputable  that  this  clause 
did  not  exempt  the  carrier  from  responsibility  for  the  loss  claimed. 

In  respect  to  the  other  exceptions,  **  perils  of  navigation  and  trans- 
portation," the  court  says :  "  The  exception  does  not  excuse  the  carrier 
for  negligently  running  into  perils  of  the  kind  mentioned.  The  proper 
construction  (of  such  words)  is  analogous  to  that  which  is  put  upon  the 
words  '  perils  of  the  sea  *  in  bills  of  lading.  While  thus  it  would  seem 
very  proper  to  hold  that-  a  snag  in  one  of  our  western  rivera  is  a  peril  of 
navigation,  as  appears  to  have  been  done  in  Tennessee,  if  a  vessel  is 
wrecked  upon  one  through  the  negligence  of  the  carrier,  or  of  those 
whom  he  employs  ....  the  carrier  is  not  absolved.  Under  such  circum- 
stances the  loss  IS  properly  attributed  to  the  agency  of  man,  not  to  a  peril 
of  navigation." 

Here,  again,  we  have  the  same  fallacies  and  misleading  propositions 
whidi  have  been  exposed  in  a  former  part  of  this  opinion.  The  sinking 
of  a  boat  by  running  on  a  snag  in  one  of  our  western  rivers  is  undoubt- 
edly a  "  peiil  of  navigation."  It  is  none  the  less  a  peril  of  navigation 
though  it  occur  by  the  fault  of  the  person  navigating  the  boat.  It  is 
wholly  misleading  to  say  that  it  is  a  peril  of  navigation  when  it  results 
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brom  accident  and  without  fault,  and  that  it  is  not  a  peril  of  navigation 
when  it  resnlts  from  negligence.  When  goods  are  lost  by  reason  of  audi 
{>eril,  occasioned  by  the  negligence  of  the  carrier,  the  carrier  is  respon- 
sible, not  because  the  goocb  were  not  lost  by  an  excepted  peril,  but 
because  he  has  brought  about  the  peril  through  his  own  carelessness  or 
negligence.  He  is  made  responsible  for  his  negligence,  not  because  he  is 
a  common  carrier,  but  because  he  is  guilty  of  negligence,  and  has  occa- 
sioned loss  thereby. 

In  the  books  which  treat  of  conmion  carriers,  only  those  carriers  are 
treated  of  who  use  their  own  conveyances  ;  hence  it  is  we  often  find  it 
stated  that  the  exception,  "  perils  of  the  sea,"  or  "  perils  of  the  river," 
included  in  the  carrier's  bill  of  lading,  does  not  include  losses  arising 
from  what  would  be  generally  understood  to  be  "  perils  of  the  sea,"  when 
occasioned  by  the  negligence  of  the  servants  of  the  carrier.  In  such  case, 
the  carrier  being  the  owner  of  the  vessel  in  which  the  goods  are  carried, 
and  being  responsible  for  its  careful  navigation,  it  is  not  material  in  effect 
whether  it  is  held  that  a  loss  arising  from  an  excepted  peril,  brought 
about  by  his  negligence,  is  not  a  peril  of  navigation  within  the  meaning 
of  the  bill  of  lading,  or  that  the  carrier  is  responsible  for  a  loss  occasioned 
by  the  negligence  of  his  servants ;  but  it  is  better  and  more  correct  to 
place  the  liability  in  such  case  on  the  latter  ground,  because  to  place  it 
on  the  former  is  misleading. 

Certainly,  as  the  court  say :  "  The  exception  does  not  excuse  the  car- 
rier for  negligently  running  into  perils,  ....  nor  shall  he  be  heard  to  set 
up  his  own  negligence  to  excuse  him  from  responsibility."  But,  in  the 
case  before  the  court,  no  negligence  was  imputed  to  the  carrier.  He  did 
not  attempt  to  set  up  his  own  negligence  to  excuse  himself  from  responsi- 
bility. He  set  up  that  by  the  contract  he  was  not  to  be  liable  for  losses 
arising  from  the  perils  of  navigation,  and  he  showed  that  the  loss  did 
arise  from  a  peril  of  navigation,  without  any  fault  on  his  part.  He  was 
not  responsible  for  the  negligence  of  the  managers  of  the  boat,  as  I  have 
before  shown,  because  he  had  no  control  or  authority  over  them ;  and  as 
he  could  be  held  responsible  in  the  case  only  for  negligence,  it  would  seem 
he  was  not  liable  at  all.  I  think  that  the  court  was  misled  by  the  defini- 
tion of  "  perils  of  navigation  "  which  it  found  in  the  books. 

Clearly,  that  is  none  the  less  a  "  peril  of  navigation,"  or  a  "  peril  of 
the  sea,"  because  it  is  attributable  to  the  agency  of  man.  The  very  case 
which  is  generally  used  to  define  and  explain  what  is  a  ^^  peril  of  the  sea  " 
is  that  of  a  collision  brought  about  by  negligence.  If  a  carrier^s  vessel 
should  collide  on  the  sea  with  another  yessel,  through  the  fault  wholly  of 
the  latter,  it  is  everywhere  admitted  that  he  would  not  be  responsible  for 
a  loss  arising  from  such  collision  of  goods  which  he  was  carrying  under  a 
bill  of  lading  that  exempted  him  from  responsibility  for  loss  arising  from 
"  perils  of  navigation,"  or  "  perils  of  the  sea  ; "  and  yet,  undoubtedly,  the 
collision  in  such  case  is  attributable  to  the  agency  — r  nay,  to  the  negli- 
gence—  of  man. 

I  have  a  profound  respect  for  the  opinions  of  the  learned  courts  which 
I  have  here  noticed,  but  I  think  that  they  are  opposed  to  the  general 
current  of  authorities,  —  that  they  are  founded  on  fallacious  and  mislead- 
ing propositions,  and  that  they  disregard  the  well-settled  principles  of  law, 

T?ie  motion  for  a  new  tried  is  overruled. 
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SUFRBMB  COURT  OF  ILLINOIS. 

[To  AFFEAB  IN  68  ILLINOIS.] 

ELECTION. — DBPBXVING  A  VTSW  PERSONS  OF  ELBOTIVB  FRANCHISE. — 
DONATIONS  TO  INFLITBNOB  VOTE.  —  POWER  OF  COMMON  COUNCIL 
OVIEB  FOLD3. — POLL-BOOKS  AS  EVIDENCE.  —  STATUTE  CONSTITU- 
TIONAL IN  PABT. 

SUPERVISORS  OF  KNOX  OOUNTT  v.  DAVIS. 

On  HU  in  chancery  ly  a  eUixen  and  voter  of  the  county^  who  tpa$  aiio  a  tax-payer^ 
fitsd  in  hehcdf  of  himself  and  aU  others  of  the  county  interested  in  the  question^ 
against  the  hoard  of  supervisors^  to  impeach  the  election  returns  and  purge  the 
poUrhocks  of  illegal  votes  cast  at  an  election  to  determine  whether  the  county  seat 
should  he  removedy  it  was  objected  on  appeal  that  the  suit  could  not  he  maintained 
by  a  private  citizen,  hut  should  have  heen  hrought  hy  the  attorney  general  or  staters 
attorney  on  hthaif  of  the  public.  Held  that,  from  the  long  practice  in  this  State 
allowing  such  suits  to  he  hrought  hy  individuals,  this  court  could  not  reverse  the 
rule,  especially  as  no  such  objection  was  made  in  the  court  hehw* 

Article  6,  section  I,  of  the  constitution  of  1848,  declared  thai  every  white  male  citizen, 
above  the  age  of  twenty-one,  who  had  resided  in  the  State  one  year  next  preceding 
the  election,  should  he  entitled  to  vote  at  such  election ;  and  every  white  male  in- 
hahitcmt,  of  the  age  aforesaid,  who  resided  in  the  State  at  the  adoption  of  the  can* 
stitution^  should  have  the  same  right  to  vote  ;  and  then  provided  that  no  citizen  or 
inhabitant  should  he  entitled  to  vote  except  in  the  district  or  county  in  which  he 
should  actudUy  reside  ai  the  time  of  such  election.  The  election  law  of  1861 
provided  that  no  person  should  he  entitled  to  vote  at  any  general  or  special  election 
unless  he  should  nave  actually  resided  in  the  election  precinct  thirty  days  immedi' 
{itely  preceding  such  election;  and  the  charter  of  GhUshurg,  which  regulated  elee^ 
Uons  in  that  city,  required  six  months^  residence  in  the  city  and  thirty  days  in  the 
ward,  preceding  an  eleetion,  to  entitle  the  citizen  to  vote.  Held,  on  hill  to  contest 
an  election  for  the  removal  of  the  county  seat  of  Knox  Oounty^  that  the  fact  that 
some  legal  voters  under  the  constitution  were  deprived  of  their  right  of  suffrage 
under  such  laws  did  not  render  the  election  void ;  hut  that  if  the  laws  were  re- 
strictions  on  the  right  of  suffrage,  it  was  a  wrong  to  the  elector  who  was  deprived 
of  his  vote,  for  which  he  had  a  complete  remedy  against  the  judges  of  election, 

A  statute  which  directed  a  vote  to  he  taken  in  Knox  County,  on  the  question  of  re- 
moving the  county  seat  from  KnoxviUe  to  the  city  of  Galeshurg,  also  authorized 
the  city  and  individtuds  to  raise  and  secure  funds  requisite  for  the  public  build' 
ings,  and  declared  the  subscriptions  and  donations  made  for  that  purpose  valid 
and  binding  in  ease  the  vote  should  he  in  favor  of  the  removal.  On  a  contest  of 
an  election  held  under  such  law,  it  was  contended  that  this  law  was  unconstitu- 
tioncd,  in  holding  out  inducements  in  the  shape  of  a  bribe  for  votes  in  favor  of 
the  change.  Held,  that  if  the  law  was  unconstitutional,  it  was  so  only  so  far  as 
to  render  the  subscriptions  and  donations  void,  and  no  further ;  that  the  balance 
of  the  law  being  constitutional,  the  election  under  it  was  not  void,  and  that  the 
courts  had  no  power  to  relieve  against  the  effects  of  the  inducements  which  may 
have  operated  favorably  to  the  removal. 

On  the  contest  of  an  election  for  the  removed  of  a  county  seat,  it  was  urged  that  the 
election  was  void,  because  no  registry  of  the  voters  of  the  county  had  been  taken. 
Held,  that  the  general  registry  laws  of  the  State  had  no  explication  to  elections  of 
this  character. 
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Jh  the  same  ease  the  common  council  of  CrolUburg  required  the  polls  within  the  din 
to  be  opened  ai  eight  o'dock  x.  u^  and  kept  open  until  midnight  of  the  day  of  this 
election^  and  this  was  urged  as  a  frauoL  neld^  that  as  under  the  general  laws 
of  the  State  the  judgee  of  election  were  empowered  to  keep  the  polls  open  untU 
twelve  o*cloch  at  night  if  deemed  neeeuary^  and  as  the  common  couneu  had  the 
general  power  to  regulate  elections  in  the  city,  they  might  make  this  discretion 
compulsory;  and  that,  in  the  absence  of  proof  of  an  evil  intent,  no  fraud  couli 
be  presumed,  but  rather  a  desire  to  afford  aU  an  opportunity  to  vote. 
Where  it  appeared,  on  the  contest  of  a  vote  for  the  removal  of  a  county  seat,  that  the 
judge  and  clerk  of  the  election  in  a  town  had  acted  fraudulently  in  registering  the 
votes  as  they  were  keeping  the  Usts,  and  in  making  fraudulent  returns,  and  that 
they  knowingly  aUowea  iuegal  votes,  and  many  persons  to  vote  severed  times,  and 
even  minors  to  vote  ;  and  where  the  vote  returned  was  douUe  the  vote  ever  cast 
before  in  the  toum,  and  the  evidence  showed  that  heavy  frauds  were  practised,  the 
judge  and  derk  participating  therein,  the  court  below  refected  the  poll-books  and 
returns  from  such  town  for  oJH  purposes^  except  to  show  that  an  election  was  held, 
leaving  it  to  be  shown  ^  proof  who  in  fact  voted  and  how  such  votes  were  cast 
Held,  that  the  court  did  not  err  in  rejecting  the  books  and  returns  on  account  of 
thefraudn 

Although  there  may  be  some  fraudulent  voting  at  an  election  in  a  town,  yet,  where 
the  officers  conducting  the  same  are  not  participants  in  it,  but  endeavored  to  hold 
the  election  according  to  law,  their  returns  are  primd  fade  evidence  of  all  they 
contain,  subject,  however,  to  be  corrected  by  proof;  hut  where  their  retume  are  me- 
cessfuUy  impeached  for  fraud  in  them,  they  are  unworthy  of  credit,  and  cue  evt- 
dence  of  nothing  except  that  a  poll  was  opened 

Although  a  part  of  a  statute  may  be  in  copjflict  with  the  constitution,  and  therefors 
void,  yet  the  whole  statiUe  wiU  not  be  pronounced  void  if  the  other  provieione  are 
complste  in  themselves,  and  may  be  executed  without  regard  to  the  obnoxious 
portions. 

This  was  a  bill  in  chancery,  by  George  Davis,  in  the  circuit  court  of 
Knox  County,  against  the  board  of  supervisois  of  Knox  County  and  others, 
to  impeach  me  election  returns  and  purge  the  poll-books  of  illegal  votes 
cast  at  an  election  for  the  removal  of  the  county  seat  of  Knox  County. 
The  venue  was  changed  to  McDonough  County,  where  a  decree  was  ren- 
dered, finding  that  a  majority  of  the  legal  votes  cast  was  for  removing  the 
county  seat  of  Knox  County  from  Knoxville  to  Galesburg.  The  record  is 
very  voluminous,  and  the  conclusion  of  facts  from  the  evidence,  so  far  as 
relate  to  the  points  discussed,  will  be  found  in  the  opinion. 

Messrs.  Oraig  ^  Harvey,  Messrs.  Egan  ^  Temple,  and  Messrs.  Beeh- 
with,  Ayer  ^  Kcdee,  for  the  appellants. 

Messrs.  mcKenzie  ^  Williams,  and  Mr,  T.  0-.  Froet^  contra. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  equity,  brought  by  appellees,  in  the  circuit  court  of 
Knox  County,  against  the  board  of  supervisors,  to  impeach  the  election 
returns  and  to  purge  the  poll-books  of  illegal  votes  cast  at  an  election  to 
determine  whether  the  county  seat  should  be  removed  from  Knoxville  to 
Galesburg.  The  bill  alleges  that  the  apparent  majority  against  removal 
is  composed  of  fraudulent  votes,  and  that  when  the  ill^d  and  fraudulent 
votes  shall  be  deducted,  there  will  be  a  decided  majority  in  favor  of  re- 
moval ;  and  prays  that  the  court  may  declare,  by  decree,  that  the  elec- 
tion did  result  in  favor  of  removal  of  the  county  seat  to  Galesburg.    The 
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venue  of  the  case  was  afterwards  changed  to  the  McDonough  circuit  court. 
The  case  was  heard  in  that  court,  and  the  relief  asked  was  granted ;  and 
the  case  is  brought  to  this  court,  and  a  reversal  asked,  on  various  grounds. 

It  is  first  urged  that  the  decree  should  be  reversed  because  the  suit  was 
not  instituted  in  the  name  of  either  the  attorney  general  or  the  state's 
attorney  of  the  circuit ;  that  a  private  individual  has  no  power  to  inaugu- 
rate such  a  proceeding.  In  support  of  the  objection,  numerous  decisions  of 
other  states  are  referred  to,  as  well  as  the  practice  in  Great  Britain.  We 
are  not  disposed  to  doubt  that  such  is  the  practice  in  other  jurisdictions, 
but  in  this  State  a  contrary  practice  has  prevailed,  unchallenged,  for  many 
years,  and  in  a  considerable  number  of  cases. 

The  first  of  these  cases  arose  under  the  constitution  of  1848,  in  this 
court,  and  was  TJie  People  ex  reh  v.  Marshallj  12  111.  891.  That  was  an 
information,  asking  the  court  to  compel  the  circuit  judge  to  hold  court  at 
a  place  which  the  general  assembly  had  endeavored  to  aboUsh  as  a  county 
seat  by  an  act  passed  by  that  body.  It  declared  the  county  itself  should 
be  abolished,  and  the  territory  attached  to  another  county.  The  relation 
was  by  a  private  person,  who  simply  alleeed  that  he  was  a  citizen  and  a 
voter  of  me  county,  not  even  alleging  tnat  he  had  any  business  to  be 
transacted  in  the  court.  The  information  was  not  in  the  name  of  the 
prosecuting  attorney,  nor  does  it  appear  that  he  consented  that  the  pro- 
ceeding might  be  instituted,  nor  does  it  appear  that  he  was  or  acted  as  an 
attorney  in  the  case,  and  still  the  relief  was  granted. 

The  next  case  was  that  of  Tarley  et  al.  v.  The  County  of  Logan^  17  111. 
151.  That  was  a  case  involving  the  removal  of  the  county  seat.  At  the 
election  the  vote  resulted  in  favor  of  removal,  and  a  number  of  private 
citizens  filed  a  bill  to  prevent  the  county  officers  from  erecting  county 
buildings  at  the  new  location.  The  case  was  tried  in  the  court  below,  and 
was  considered  in  this  court  on  the  legal  propositions  presented  by  the 
record,  and  no  exceptions  taken  to  the  mode  in  which  the  proceeding  was 
commenced,  although  the  state's  attorney  neither  joined  in  the  bill,  gave 
leave  to  file  it,  nor  appeared  as  counsel  in  the  case. 

The  next  was  the  case  of  The  People  ex  reL  v.  Warfield^  20  111.  159.  It 
was  an  application  for  a  writ  of  mandamus,  and  although  the  writ  was 
refused,  it  was  on  the  ground  that  one  Games,  a  citizen  and  tax-payer  of 
the  county,  had  filed  his  bill  to  contest  the  result  of  an  election  to  remove 
the  county  seat,  and  the  court  of  chancery  having  acquired  jurisdiction, 
this  court  would  not  interfere  whilst  that  suit  was  undetermined  in  that 
forum. 

The  next  case  was  Robinson  v.  Moore^  25  HI.  135.  It  only  decided  that 
the  question  as  to  the  place  where  a  countv  seat  was  located  could  only 
be  aettied  in  a  direct  proceeding,  but  not  collaterally. 

Hie  case  of  The  Board  of  Supervisors  v.  Keady^  34  HI.  298,  was  a  bill 
in  chancery,  filed  by  private  citizens  of  the  county,  te  prevent  the  board 
of  supervisors  from  teking  further  steps  for  the  removal  of  the  county 
seat,  m  pursuance  of  a  vote  of  the  people  of  the  county.  On  the  hearing 
in  the  circuit  court,  a  perpetual  injunction  was  decreed,  and  on  a  hearing 
in  this  court,  the  decree  was  affirmed,  on  the  ground  that  the  vote  was  had 
before  the  law  under  which  it  was  held  had  taken  effect.  We,  however, 
in  tiiat  case,  said  we  desired  to  be  understood  as  not  expressing  any 
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(nnnion  as  to  the  mode  in  which  the  question  was  brooght  before  the  oourt- 
We  also,  in  that  case,  referred  to  several  adjudged  cases  which  h(dd  tliat 
such  a  proceeding  must  be  by  some  officer  who  represents  tiie  people. 

In  the  case  of  Boren  y.  tymith^  47  HI.  482,  there  had  been  an  election 
held  to  determine  whether  the  county  seat  of  Pulaski  County  should  be 
removed  to  Mound  City.  On  a  canvass  of  the  vote,  a  certificate  was  ^ven 
that  the  election  had  resulted  in  favor  ot  removal,  and  a  private  person 
filed  a  bill  for  an  injunction  to  restrain  a  removaL  Neither  the  attorney 
general  nor  state's  attorney  was  a  party  or  att(»mey  in  this  proceeding. 
The  case  was  heard  in  the  circuit  court,  and  was  brought  to  and  tried  in 
this  court.  In  that  case,  it  was  urged  that  the  court  below  could  not  en- 
tertain jurisdiction  of  a  bill  in  chancery  for  the  purpose  of  correcting  the 
polls  and  returns  of  the  officers,  to  obviate  the  ^ects  of  fraud,  acddent,  or 
mistake;  but  this  court  held  that  equity  would  take  jurisdiction,  and, 
when  necessary,  afford  relief.  An  application  of  this  kind  is  unlike  the 
contest  in  an  election  for  an  office,  as  m  that  class  of  cases  the  statute  has 
provided  the  manner  of  contesting,  and  the  remedy  is  complete  at  law. 
Hence,  the  case  of  Moore  v.  Hoinnjgfton^  31  HL  248,  has  no  application  to 
the  present  case. 

The  case  of  The  People  ex  rel.  v.  Wiant^  48  HI.  263,  was  an  application 
for  a  writ  of  mandaTmie  to  compel  the  county  treasurer  to  remove  nis  c&ce 
to  the  town  of  Wheaton,  to  which  town  it  was  claimed  the  county  seat 
bad  been  removed  by  a  vote  of  the  citizens  of  the  county.  The  attorney 
general  or  state  attorney's  name  did  not  appear  in  the  proceeding  as  party 
or  attorney,  but,  nevertheless,  the  court  entertained  jurisdiction,  issued  an 
alternative  writ,  and  tried  the  case  on  the  return.  And  in  that  case,  as 
in  Warfield^i  ease^  the  relief  was  refused,  on  the  ground  that  a  bill  in 
chancery  was  pending  in  the  circuit  court,  where,  the  court  having  juris- 
diction, full  and  complete  justice  could  be  done. 

Whilst  it  is  true,  in  none  of  these  cases  was  the  question  presented 
whether  such  a  biU  might  be  filed  by  a  citizen  of  the  county,  still  the 
right  was  tacitiy  recognized,  and  has  bieen  understood  by  the  profession  as 
the  settled  practice.  It  is  true,  in  the  case  of  The  Board  of  Superman 
V.  Ready ^  eupra^  the  practice  was  doubted,  and  authorities  were  referred 
to  announcing  a  different  rule ;  but,  nevertheless,  the  court  heard  and  de- 
termined the  question  as  though  the  suit  had  been  instituted  by  the  attorney 
for  the  State.  The  practice  of  so  filing  bills  in  these  cases  has  obtained 
unchallenged  so  long,  and  in  such  a  number  of  cases,  that  we  feel  that  we 
would  be  unwarranted  now  to  wholly  reverse  the  practice.  Parties,  on 
the  faith  of  what  has  been  understood  to  be  the  settled  practice,  have  in- 
stituted and  prosecuted  this  suit  at  large  expense.  It  has  neoessarily  been 
attended  with  much  delay,  and  at  no  step  in  the  progress  of  the  case,  from 
its  first  inception  until  it  reached  this  court,  has  any  objection  been  made 
to  the  manner  in  which  the  suit  was  brought.  Under  such  circumstances 
it  would  be  harsh  to  overrule  the  practice,  and  tax  complainant  with  heavy 
costs,  when  he  had  every  reason  to  suppose,  as  all  others  did,  that  his 
course  was  fully  warranted  by  long  and  uniform  practice  in  our  couds. 
Again,  it  is  the  practice  of  the  court,  where  no  objection  is  made  to  the 
jurisdiction  of  the  court  below,  not  to  entertain  the  objection  when  raiaed 
for  the  first  time  in  this  court,  unless  it  be  in  cases  where  chancery  could 
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under  no  circumstancee  have  jurisdiction  of  the  case.  Stout  y.  Cook^  41 
ni.  447 ;  Dodge  v.  Wright,  48  lU.  882 ;  Hiekey  v.  Forri^al,  49  111.  255. 
Even  if  the  better  practice  required  the  suit  to  be  brought  by  the  attorney 
for  the  people,  still,  in  accordance  with  these  decisions,  as  the  question 
was  not  raised  in  the  court  below,  it  cannot  be  in  this  court. 

We,  then,  must  hold  that,  although  it  mieht  have  been  the  better  prac- 
tice to  require  bills  in  such  cases  to  be  exhibited  by  the  attorney  of  the 
State,  still,  if  not  so  brought,  the  defendant  shoula  have  objected  by  a 
demurrer  in  the  court  below,  or  be  considered  as  having  waived  the 
objection. 

It  is  next  ui^ed  that  the  election  was  void  because  the  law  regulating 
the  manner  in  which  it  should  be  conducted  required  it  to  be  held  in  the 
several  towns  by  the  same  officers  and  governed  by  the  same  rules  as  the 
elections  in  such  towns  are  held  for  town  officers,  and  in  the  several  wards 
of  the  dty  of  Galesburg  by  the  same  officers  and  governed  by  the  same 
rules  as  elections  in  the  city  for  its  officers.  The  act  of  1861,  art.  5,  sec. 
9,  of  the  township  organization,  declares  that  no  person  shall  be  a  voter  at 
a  town  meeting  unless  he  is  qualified  to  vote  at  a  general  election,  and  has 
been  for  the  preceding  thirty  days  a  resident  of  tne  town  where  he  offers 
to  vote ;  and  the  12th  section  provides  that  any  person  who  is  not  a 
legal  voter  shall  be  liable  to  a  fine  of  $100,  or  imprisonment  not  exceed- 
ing six  months,  or  both,  who  shall  vote  at  a  town  election.  The  charter 
of  the  city  of  Galesburg  declares  that  no  person  shall  vote  at  a  city  elec- 
tion unless  entitled  to  vote  at  state  elections,  and  has  been  a  resident  of 
the  city  six  months  preceding  the  election,  and  an  actual  resident  of  the 
ward  in  which  he  offers  to  vote  ten  days  next  preceding  such  election. 
The  general  laws  of  the  State  (Sess.  Laws  1861,  p.  268)  provide  that  no 
person  shall  be  entitled  to  vote  at  any  general  or  special  election  unless 
he  shall  have  actually  resided  in  the  election  precinct  thirty  days  imme- 
diately preceding  such  election,  and  declares  mat  if  any  person  not  qual- 
ified shall  vote  at  such  election,  on  conviction  he  shall  be  confined  in  the 
penitentiary  for  any  term  not  less  than  one  nor  more  than  five  years. 

The  7th  article,  section  5,  of  the  constitution  of  1848,  provides  ^'  that 
no  county  seat  shall  be  removed  until  the  point  to  which  it  is  proposed 
to  be  removed  shaU  be  fixed  by  law,  and  a  majority  of  the  voters  of  the 
county  shall  have  voted  in  favor  of  its  removal  to  such  point."  Article  6, 
section  1,  of  the  same  instrument,  declares  that  every  white  male  citizen 
above  the  age  of  twenty-one,  who  has  resided  in  the  State  one  year  next 
preoedii^  the  election,  shall  be  entitled  to  vote  at  such  election,  and  every 
white  male  inhabitant  of  the  age  aforesaid,  who  resided  in  the  State  at  the 
adoption  of  the  constitution,  shall  have  the  same  right  to,  vote  ;  *'  but  no 
citizen  or  inhabitant  shall  be  entitled  to  vote  except  in  the  district  or 
county  in  which  he  shall  actually  reside  at  the  time  of  such  election." 

It  is  insisted  that  these  constitutional  provisions  secure  to  every  elector 
the  right  of  suffrage,  that  cannot  be  limited  or  abridged  by  the  general 
assembly ;  that  the  enactments  which  superadd  thirty  days  and  six  months' 
residence,  as  additional  qualifications,  are  all  repugnant  to  this  constitu- 
tional provision,  and  are  void.  But,  conceding  them  to  be  unconstitu- 
tional and  void  as  preventing  a  free  election,  does  it  follow  that  this  and 
all  other  elections  held  under  these  laws  are  void?    If  so,  no  elective 
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officer  in  the  State  has  been  constitutionally  and  l^ally  elected  since  the 
passage  of  the  act  of  1861.  If  this  election  was  voia,  then  all  persons 
holding  or  claiming  to  hold  such  offices  have  been  usurpers  since  that  time. 
To  give  such  an  operation  to  this  provision  of  the  constitution  would  be 
anomalous,  and  perhaps  fraught  with  disastrous  consequences.  If  these 
are  restrictions  on  the  right  of  suffra^,  it  is  a  wrong  to  the  elector,  for 
which  he  has  a  complete  remedy  against  those  who,  under  a  void  law, 
deprive  him  of  the  right.  And  it  may  possibly  be  that  the  judges  of  elec- 
tion have  disregarded  these  provisions  and  permitted  every  legal  voter  to 
exercise  the  right,  notwithstEmding  these  limitations ;  but  even  if  they 
have  refused  the  ri^ht,  we  cannot,  in  the  absence  of  fraud,  hold  that  it 
could  affect  the  resmt  of  the  election. 

No  one,  we  presume,  would  ever  contend  that  because  the  judges  of 
election,  in  one  or  a  number  of  cases,  in  the  different  precincts  of  the 
countv,  should  violate  the  constitutional  guaranty  of  free  elections  by 
ill^ally  and  wrongfully  refusing  to  receive  an  occasional  vote,  therefore 
the  election  would  be  void ;  and  in  that  case  the  freedom  of  the  election 
would  be  as  fully  disregarded  as  in  this,  where  comparatively  but  few 
voters  have  been  deprived  of  their  rights.  To  give  the  effect  contended 
for  to  these  provisions  would  most  effectually  prevent  the  election  of  most 
if  not  all  officers.  If  simply  the  refusal  to  receive  a  legal  vote  should  be 
held  to  be  a  violation  of  the  freedom  of  the  election,  so  as  to  render  it 
void,  but  few  offices  would  be  filled,  and  the  majority  would  be  thus  in- 
definitely deprived  of  their  choice  by  the  wrong  decision  of  a  question 
about  which  men  might  well  differ.  Constitutions  are  made  for  the  or- 
ganization of  government,  that  the  people  may  have  protection  to  life,  in 
the  enjoyment  of  their  civil  and  political  rights,  and  in  the  possession  and 
enjoyment  of  their  property ;  and  such  instruments,  to  accomplish  the 
purpose  of  their  adoption,  must  have  a  practical  operation.  The  consti- 
tution and  laws  do  not  in  terms,  and  we  think  do  not  in  spirit,  require 
that  where  an  inconsiderable  number  of  electors  have  been  deprived  of 
their  rights  to  participate  in  an  election,  it  shall  be  held  void,  and  to  so 
hold  would  defeat  the  very  purpose  of  holding  elections. 

Had  the  law  attempted  to  exclude  entire  precincts,  wards,  or  political 
divisions  from  participating  in  the  election,  then  a  more  serious  and  im- 
portant question  would  have  been  presented  for  determination ;  but  if 
that  question  should  ever  be  presented,  it  will  then  be  considered  and 
decided. 

It  is  next  urged  that  the  law  authorizing  the  election  is  unconstitu- 
tional, because  it  authorized  the  city  of  Galesjpui^  and  individuals  to  raise 
and  secure  funds  requisite  for  the  public  buildings,  and  the  subscriptions 
and  donations  made  for  the  purpose  to  be  valid  and  binding,  in  case  the 
vote  should  be  favorable  to  removal,  and  void  if  otherwise ;  that  when 
such  a  fund  was  raised,  it  operated  largely  and  unduly  upon  the  voters  of 
the  county  to  induce  them  to  vote  for  removal ;  that  many  were  probably 
thus  induced  to  vote  for  the  change  who  would  have  opposed  it  had  tiie 
expense  for  the  purpose  fallen  on  the  county  by  taxation ;  that  the  law 
and  the  subscriptions  under  it  gave  those  favorable  to  the  removal  a  great 
and  unjust  advantage  in  the  election ;  and  that  the  law  operated  in  the 
nature  of  an  offer  of  a  bribe  for  votes  in  favor  of  removal,  and  for  that 
reason,  the  election  should  be  regarded  as  inoperative  and  void. 
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If  this  law  is  unconstitutional,  as  su^ested,  it  is  only  to  the  extent 
and  no  further  than  to  render  the  subscriptionB  and  other  donations 
inoperative.  The  remaining  portion  of  the  law  is,  so  far  as  we  can  see, 
strictly  in  conformity  with  the  fundamental  law.  Because  the  law  may 
be  unconstitutional  in  one  of  its  provisions,  it  does  not  follow  that  the 
entire  law  must  fail.  Strike  out  this  provision,  and  all  of  the  other 
provisions  could  be  executed  as  effectually  as  if  it  was  retained ;  and 
when  that  is  the  case,  the  law  must  stand. 

Even  if  it  was  conceded  that  the  legislature  had  no  power  to  authorize 
such  subscriptions,  and  that  by  doing  so  it  may  have  operated  favorably 
to  removal,  we  are  at  a  loss  to  discover  how  we  can  relieve  against  its 
effect.  Suppose  the  two  houses  had  passed  a  joint  resolution  requesting  the 
electors  to  vote  in  favor  of  removal,  and  the  proposition  had  been  carried, 
could  any  one  contend  that  such  action,  although  manifestly  outside  of 
their  duty,  would  defeat  the  operation  of  the  law  ?  We  think  not.  Or 
suppose  tne  general  assembly  had  in  the  act  provided  for  erecting  the 
county  buildings  from  funds  in  the  state  treasury,  could  it  be  said  that 
would  have  rendered  the  election  void  ?  We  are  unable  to  see  that  this 
provision  of  law,  whether  constitutional  and  valid,  or  repugnant  to  the 
organic  law  and  void,  can,  in  the  remotest  degree,  affect  the  legality  of 
the  election  held  under  the  law.  The  judicial  department  cannot  say 
that  because  this  provision  mav  have  induced  some  oi  the  electors  to  cast 
their  votes  in  favor  of  removal,  therefore,  the  election  must  be  regarded 
as  void  because  of  legislative  influence  on  the  voters  of  the  county.  That 
body  is  vested  with  large  and  important  functions,  only  controlled  by 
constitutional  limitations,  and  neither  of  the  other  departments  have  any 
power  to  control  their  action,  so  long  as  they  act  within  the  scope  of  their 
power ;  and  we  cannot  declare  this  election  void,  even  if  this  provision 
had  the  effect  claimed. 

It  is  urged  that  this  election  was  held  without  a  registry  of  the  voters 
of  the  county  having  been  taken,  and  that  for  that  reason  the  election 
cannot  be  sustained.  This  question  was  before  us  in  the  case  of  Boren 
V.  Smithj  8upra^  where  it  was  held  that  the  general  registry  laws  of  the 
State  had  no  application  to  elections  of  this  character ;  and  we  see  no 
reason  for  changing  the  decision  there  announced. 

It  is  next  urged  that  the  common  council  of  the  city  of  Galesburg, 
under  the  general  power  to  regulate  elections  in  the  city,  had  required 
the  polls  to  be  opened  at  eight  o'clock  in  the  forenoon  and  kept  open 
until  midnight  on  the  day  of  this  election ;  and  from  this  action  of  the 
common  council,  it  is  urged  ihat  fraud  in  this  election  should  be  inferred. 
We  fail  to  see  that  the  common  council  transcended  their  power  in  the 
adoption  of  this  ordinance.  Under  the  general  election  laws  of  the  State, 
the  judges  are  empowered,  if  they  deem  it  necessary,  to  keep  the  polls 
open  until  twelve  o'clock  at  night.  The  judges  have  this  discretionary 
power,  and  if  they  should  exercise  it,  we  could  not  infer  fraud  there- 
from; and  the  law  invested  the  common  council  with  the  power  to  make 
it  compulsory,  and  having  done  so,  we  will  not  hold  that  it  implies  a 
fraudulent  design.  We  will,  in  the  absence  of  proof  of  an  evil  intent,  pre- 
sume the  common  council  were  actuated  by  a  sense  of  duty  in  affording 
all  the  voters  of  the  city  ample  time  and  opportunity  of  exercising  the 
right  to  vote  for  or  against  the  proposition. 
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We  now  come  to  the  conBideration  of  the  qaestion  as  to  the  action  of 
the  court  below  in  exclnding  the  poll-books  of  the  town  of  Enoxville  on 
the  ground  that  the  judge  and  clerk  had  acted  fraudulently  in  registering 
the  Totes  as  they  were  polled,  in  keeping  the  lists,  and  in  making  fraudu- 
lent returns,  and  leavmg  appellantB  to  prove  by  other  evidence  the  num- 
ber who  did  vote  at  that  poll  against  removal  of  the  county  seat.  We 
think  the  evidence  shows,  beyond  all  controversy,  that  stupendous  frauds 
were  committed,  and  that  the  judge  and  clerk  of  the  election  at  that  place 
were  engaged  in  and  parties  to  the  fraud ;  that,  instead  of  using  all  rea- 
sonable and  proper  means  to  keep  the  ballot-box  pure  and  unoorrupted, 
they  were  active  participants  in  its  poUution ;  that  persons  were  permitted 
by  them  to  vote  many  times  during  the  day ;  that  mere  boys  were  per- 
mitted to  vote,  as  also  persons  not  l^al  voters ;  that  persons  were  per- 
mitted to  vote  under  assumed  and  fictitious  names,  and  even  the  farce 
of  receiving  the  vote  of  a  dog  was  perpetrated ;  and  finally,  when  the 
polls  were  returned,  showing  a  vote  of  over  1,600,  when  at  no  previous 
election  had  there  ever  been  poUed  at  that  place  much,  if  any,  more  than 
half  of  that  number.  And  the  vote  of  Knox  township  was  thus  returned 
at  over  half  of  the  population  of  the  town,  as  shown  by  the  United  States 
census  taken  more  than  a  year  afterwards. 

Again,  the  moderator  of  the  election  has  absented  himself  or  absconded 
since  this  proceeding  was  instituted,  so  that  his  evidence  could  not  be 
had ;  and  uie  town  clerk  would  not  swear  that  the  poll-list  had  not  been 
changed  —  that  ballots  had  not  been  put  in  the  box  and  the  certificate 
altered  since  the  election ;  and  he  claimed  the  privilege  of  not  answering, 
lest  it  might  lead  to  his  crimination.  We  think  the  evidence  conclusivelj 
shows  that  there  were  such  frauds  on  the  part  of  the  officers  in  conduct- 
ing this  election,  that  to  receive  the  poll-books  and  certificate  of  the  ofiicers 
would  be  to  perpetuate  the  fraud ;  that  it  would  lead  to  error  and  ob- 
struct justice  ;  that  truth  would  be  stifled  instead  of  being  eliminated  by 
its  reception  as  evidence ;  that  when  a  community  and  its  officers  enter 
into  such  a  scheme  of  fraud,  they  should  not,  by  their  election  returns 
thus  made,  be  permitted  to  reap  the  same  advantage  as  if  honesty  and 
fairness  had  dictated  their  course. 

All  the  evidence  on  the  point  considered,  we  are  clearly  of  the  opinion 
that  the  poll-books  and  certificate  are  impeached  and  are  utterly  unwordiy 
of  credit,  and  should  only  be  received  to  prove  that  a  poll  was  opened  at 
that  place,  and  that  citizens  did  vote  at  that  poll,  on  that  day,  on  the 
question  of  removal  of  the  county  seat. 

The  poll-list  in  this  case  having  been  impeached  and  wholly  discredited 
as  unworthy  of  credit,  by  reason  of  the  fraud  of  the  officers  of  the  election 
in  receiving  and  certifying  the  poU-lists,  what  course  shall  be  pursued  in 
regard  to  lie  vote  of  that  precinct?  The  supreme  court  of  Calif omia,  in 
the  case  of  Knowles  v.  Tates^  81  Cal.  82,  held,  where  the  election  was 
held  at  a  place  different  from  that  fixed  by  the  county  authorities,  it  was 
such  a  fraud  as  required  the  rejection  of  the  poll-book  and  certificate,  and 
in  the  count  of  votes  none  of  those  cast  at  that  place  could  be  received ; 
tiiat,  whilst  it  is  the  duty  of  the  courts,  as  far  as  can  be  done,  to  protect 
the  elector  in  his  rights,  the  interest  of  the  public  should  not  be  sacrificed 
for  the  purpose  of  avoiding  a  wrong  to  the  individual  voter;  that  where 
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the  people  select  election  officers,  and  they  disregard  their  duty,  and  aid 
in  committing  frauds  on  the  election,  the  voter  must  be  responsiole  for  the 
conduct  of  the  officer,  to  the  extent  of  losing  his  vote,  although  he  may  be 
innocent  of  fraud. 

But  the  court  below  adopted  a  different  rule.  On  the  hearing,  the 
chancellor  received  the  poll-lists  and  return  only  as  evidence  that  an  elec- 
tion was  held  in  the  town  of  Klnoxville,  and  rejected  it  as  wholly  unworthy 
of  belief  as  to  other  questions.  The  court  then  permitted  appeUants  to 
si^ow,  by  extrinsic  evidence,  how  the  various  votes  were  in  fact  cast,  and 
counted  the  votes  thus  proved  as  legal  and  proper.  This  is  certainly  all 
that  appellants  have  a  right  to  claim.  A  court  of  equity,  in  such  a  con- 
test  as  this,  cannot  close  its  eyes  to  the  fact  that  the  election  officers  were 
perrerting  their  powers,  and  were  using  their  official  position  to  commit  a 
fraud  on  the  election,  and  cannot  give  effect  to  the  return,  and  cannot  go 
further  than  to  count  the  votes  as  they  are  proved  to  have  been  given,  in 
this  the  court  below  certainly  went  as  far  as  equity  can  sanction ;  and  ap- 
pellants have  received  fully  as  much  as  they  can  daim,  if  not  more  than 
the  strict  legal  rules  could  award  to  them. 

The  court  decided  correctly  in  holding  that  no  votes  could  be  counted 
from  that  precinct  but  such  as  were  proved  by  satisfactory  evidence  that 
they  were  actually  cast,  and  whether  for  or  against  removal.  This  afforded 
the  means  of  fully  establishing  how  every  legal  voter  in  the  town  actually 
cast  his  vote ;  and  it  at  the  same  time  cut  off  illegal  votes,  repeaters,  and 
aU  frauds  on  the  ballot.  It  is  true  that  it  involved  labor  and  expense ;  but 
the  officers  whom  these  same  votes  had  placed  in  position  to  hold  their 
elections  perpetrated  the  fraud,  and  it  is  the  misfortune  of  their  constitu- 
ents, and  they  should  not  be  permitted  even  to  make  such  proof  il  it  were 
not  that  others  have  an  interest  in  the  question  of  where  the  county  seat 
shall  be  permanently  located.  Were  it  an  ordinary  election,  perhaps  a 
different  rule  should  prevail,  as  such  permanent  results  would  not  be  so 
likely  to  ensue,  and  as  such  contests  are  not  settled  in  courts  of  equity, 
and  the  law  relating  thereto  has  made  no  such  provision. 

It  is,  on  the  other  hand,  insisted  that  there  were  similar  frauds  at  the 
yarious  voting  places  in  the  city  of  Gtalesburg.  On  a  careful  examination 
of  the  evidence,  we  fail  to  find  that  such  is  the  fact.  That  there  was 
fraudulent  voting  at  each  of  these  polls,  is  true ;  and  it  is  a  matter  of  re- 
gret that  our  General  Assembly  have  been  compelled  to  impose  such  heavy 
penalties  to  prevent  a  wrong  that  they  must  have  regarded  so  common  as 
to  onlv  be  checked  by  such  severe  punishment.  But  there  is  no  evidence 
that  the  election  officers  at  Gralesburg  boarded  up  the  window  so  as  to  be 
unable  to  see  each  person  when  he  presented  his  ballot,  only  leaving  a 
small  opening  through  which  it  could  be  passed,  as  was  done  by  the  offi 
cers  at  Knoxville.  There  is  no  evidence  that  they  permitted  persons  whom 
they  knew  to  repeatedly  vote  during  the  day,  nor  that  they  permitted 
mere  boys  to  vote,  or  persons  to  do  so  under  nctitious  names  whom  they 
Ww ;  and  when  called  on  to  testify  and  to  produce  the  poll-lists,  they 
did  so  freely,  fully,  and  fairly ;  nor  did  they  refuse  to  answer  questions, 
lest  it  might  leaa  to  their  crimination ;  and  they  testify  that  they,  in  all 
things,  endeavored  to  hold  the  election  fairly  and  to  discharge  their  entire 
duty,  and  believed  they  had,  and  knew  at  the  time  nothing  to  the  contrary. 
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Their  conduct  seems  to  have  been  candid  and  straightforward,  answering 
all  questions  without  hesitation.  In  all  respects,  their  conduct  stands  in 
bold  contrast  with  that  of  the  officers  who  held  the  election  at  Enoinrille. 
We  fail  to  find  evidence  that  can  or  should  impeach  their  returns,  and  the 
court  below  decided  correctly  in  receiving  them  as  primd  fade  evidence 
of  all  they  contained,  subject  to  be  corrected  by  proof. 

We  now  come  to  the  consideration  touching  the  sixty-three  persons  of 
foreign  birth,  who,  on  proceedings  in  the  county  court,  had  obtained  nat- 
uralization papers.  The  act  of  Congress  of  the  14th  of  April,  1802,  pro- 
vides that  aliens  may  be  admitted  to  citizenship  by  the  supreme,  superior, 
district,  or  circuit  court  of  some  one  of  the  states,  or  of  the  territorial  dis- 
trict court  of  the  United  States,  or  a  circuit  or  district  court  of  the  United 
States.  It  further  declares  that  every  court  of  record,  in  any  individual 
state,  having  common  law  jurisdiction,  and  a  seal  and  clerk,  or  prothono- 
tary,  shall  be  considered  as  a  district  court  within  the  meaning  of  the  act 
Then,  does  our  county  court,  as  organized,  come  within  this  provision? 
Or,  does  it  require  a  court  which,  from  its  organization,  has  a  more  exten- 
sive and  enlarged  jurisdiction  ? 

The  county  court  has  a  seal,  a  clerk,  and  is  a  court  of  record,  and  to 
that  extent  answers  the  requirements  of  the  act  of  Congress ;  but  has  it 
the  common  law  jurisdiction  required  ?  It  has  been,  so  far  as  we  know, 
considered  by  the  profession  that  the  act  required  not  only  common  law, 
but  general  common  law  jurisdiction,  and  hence  it  is  believed  but  few  of 
our  county  courts  have  assumed  to  exercise  such  jurisdiction.  It  is  con- 
ceded that  the  court  has  but  a  limited  common  law  jurisdiction.  The 
settlement  of  estates,  although  a  lai^  and  highly  important  jurisdiction, 
is  not,  strictly  speaking,  a  common  law  jurisdiction.  It,  in  Great  Britain, 
was  committed  to  the  ecclesiastical  courts.  That  kingdom,  whence  we 
draw  our  common  law,  has  not,  until  it  may  be  recently,  committed  the 
probate  of  wills,  the  grant  of  letters  testamentary,  or  of  administration 
and  the  settlement  of  estates,  to  any  of  their  conmion  law  courts.  Hence, 
the  jurisdiction  of  the  settlement  of  estates  by  our  county  courts  is  not  a 
common  law  jurisdiction,  but  is  strictly  statutory.  It  is  true  that  such 
courts  have  conferred  upon  them  a  limited  jurisdiction  in  the  action  of 
debt  and  assumpsit,  when  those  actions  lie  at  common  law,  where  a 
guardian  or  an  executor  or  administrator  is  a  party,  plainti£E  or  defendant, 
and  in  assigning  dower  to  widows  of  deceased  persons. 

So  far  as  we  have  been  able  to  find,  in  looking  through  our  statutes, 
this  was  the  extent  of  the  common  law  jurisdiction  of  our  county  courts. 
Thus  it  will  be  perceived  that  it  is  limited  asTto  the  character  of  the  com- 
mon law  actions,  and  the  amount  of  the  recovery,  as  well  as  to  the  persons 
who  may  sue.  Hence,  it  is  limited  as  to  the  action,  the  person,  and  the 
amount,  and  is  in  no  sense  general  in  its  common  law  jurisdiction. 

It  was  said,  in  the  case  of  WIU  v.  McDade^  44  111.  194,  **  that  a  fair 
and  reasonable  construction  of  the  act  of  CcJngress  requires  us  to  hold  that 
only  a  court  of  record  for  general,  and  not  for  special  purposes,  was  in- 
tended to  be  embraced.  That  act  has  not  declared  that  a  court  of  record 
for  some  purposes  shall  be  vested  with  such  jurisdiction."  So,  for  the 
same  reason,  we  must  hold  that  where,  although  a  court  of  record,  if  it 
only  has  common  law  jurisdiction  in  three  common  law  actions,  and  two 
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of  them  limited  in  amount,  it  is  not  snch  a  court  as  was  contemplated  by 
the  act  of  Congress.  Where  it  declared  that  it  must  have  common  law 
jurisdiction,  it  cannot  be  that  it  was  designed  to  confer  the  power  on  a 
court  haying  a  seal  and  clerk  which  could  only  exercise  the  smallest 
fragment  of  common  law  jurisdiction.  The  court  intended  to  be  em- 
braced was  one  that  exercised  a  general,  although  it  might  be  a  common 
law  jurisdictdon,  limited  as  to  the  sum  or  amount  in  controyersy,  and  it 
m^  be  where  some  kinds  of  actions  are  excluded. 

We  ai'e  therefore  of  opinion  that  the  county  court  did  not  have  juris- 
diction to  admit  these  persons  to  citizenship,  and  their  votes  should  have 
been  rejected. 

As  far  as  we  have  been  able  to  determine  from  an  examination  of  this 
Tolaminous  record,  the  court  below  did  not  err  in  votes  it  counted  in  favor 
of  removaL  But  rejecting  the  sixty-three  votes  of  these  persons  not  nat- 
uralized, there  was  still  a  majority  of  over  one  hundred  in  favor  of  re- 
moval. Ii^  canvassing  the  vote,  we  are  of  the  opinion  that  the  court  below 
allowed  in  the  count  all  the  votes  at  Enoxville  which  were  proved  to  have 
been  cast  against  removal. 

An  examination  of  the  entire  record  has  failed  to  disclose  anv  error  for 
which  the  decree  should  be  reversed,  and  it  is  therefore  affirmed. 

Decree  affirmed. 

Mr.  Chief  Justice  Lawbenoe  took  no  part  in  the  decision  of  this  case. 


DISTRICT  COURT  OP  THE  UNITBC  ST ATBS.  —  WESTERN 

DISTRICT  OP  WISCONSIN. 

[Mabch,  1874.] 

NATIONAL  BANE.  —  JUBISDICTION. 

MAIN  V.  SECOND  NATIONAL  BANK  OF  OHIOAGO. 

A  national  hcmk  can  only  he  med  in  the  district  where  it  is  located.     The  Practice 

Act  q/*  1872  does  not  provide  otherwise, 

MonON  to  dismiss  for  want  of  jurisdiction,  the  defendant  being  a 
national  bank,  located  and  doing  business  in  the  city  of  Chicago,  State  of 
Illinois,  and  service  having  been  had  upon  John  P.  McGregor,  the  cashier, 
who  was  found  within  the  district. 

Tenneysy  Flower  ^  Abercrombiey  for  the  motion,  cited  Crocker  v.  Ma- 
rim  National  Bank  of  New'  York^  101  Massachusetts,  249 ;  Cook  v.  State 
National  Bank  of  Boston^  50  Barbour,  839. 

S.  S.  Orion  ^  W.  F.  Vilas,  contra. 

Hopkins,  J.  In  the  argument  filed  in  support  of  the  motion  it  is 
claimed  that  a  national  bank  cannot  be  sued  in  any  court  out  of  the  judi- 
cial district  where  it  is  "  located  "  or  "  established."  I  do  not  think  the 
general  banking  law  admits  of  such  an  interpretation.    The  8th  section 
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of  the  act  of  June  8, 1864  (18  U.  S.  Statutes  at  Large,  101),  proyides  that 
Buch  oorporations  ^^  may  sue  and  be  sued  in  any  court  of  law  and  equity 
as  fully  as  natural  persons." 

I  do  not  think  the  provision  in  the  57th  section  of  the  act  reBtrictiye  of 
this  general  authority,  but  that  it  was  intended  rather  to  enlarge  the  oper- 
ation of  the  21st  section  of  the  judiciary  act  of  1789  (1  U.  S.  Statutes  at 
Large,  78),  and  to  confer  upon  such  organizations  the  right  to  sue  and  be 
sued  in  the  federal  courts  in  the  district  where  located  by  a  citiz^i  of  the 
same  district ;  and  I  fully  ccmcur  with  Judge  Blatchford's  views  expressed 
in  his  opinion  in  the  Manufaetureri  Natiofud  Bank  of  Chicago  v.  Baaek, 
8  Blatchford  C.  C.  R.  137,  that  the  banks  oi^anized  under  the  general 
banking  act  of  Congress  are  to  be  deemed  residents  or  inhabitants  of  the 
state  and  district*  where  they  are  '^  located  "  and  *^  established."  The 
provisions  of  the  act  referred  to  by  him  are  sufficient  to  warrant  that  con- 
clusion, and  if  this  were  the*  only  point  I  should  have  no  hesitancy  in 
overruling  the  motion. 

But  there  is  a  question  arising  under  the  provision  of  the  11th  section 
of  the  Judiciary  Act  of  1789,  which,  as  interpreted  by  numerous  dedsions 
of  the  federal  courts,  seems  to  me  to  constitute  an  insuperable  objection  to 
the  plaintiff's  right  to  prosecute  this  defendant  in  this  court. 

That  section  provides  that  ^^  no  civil  suit  shall  be  brought  before  either 
of  the  courts  (circuit  or  district)  against  an  inhabitant  of  the  United 
States,  by  any  original  process,  in  any  other  district  than  that  whereof  he 
is  an  inhabitsmt,  or  in  which  he  shall  be  found  at  the  time  of  serving  the 
writ," 

That  the  defendant  was  not  an  ^^  inhabitant "  of  this  district  when  this 
suit  was  commenced,  is  too  plain  for  discussion.  The  remaining  questioii 
is.  Was  the  defendant  found  '^  here  at  that  time  ?  " 

The  defendant,  as  before  stated,  was  ^^  located  "  at  Chicago  ;  that  was 
its  habitation  ;  that  does  not  move  around  with  the  person  of  its  officers ; 
the  corporation  is  not  migratory.  It  could  not  of  its  own  will,  and  with- 
out authority  of  law,  change  its  location  to  this  State.  Therefore,  I  must 
hold  that  this  court  has  no  jurisdiction  over  this  defendant ;  that  it  was 
not  ^'  found  "  here  within  the  meaning  of  that  statute.  In  the  case  of  the 
Bank  of  AuguBta  v.  Earle^  13  Peters,  619,  the  court  say,  in  speaking  of 
locality  of  corporation :  ^'  It  must  dwell  in  the  place  of  its  creation ;  it 
cannot  migrate  to  another  sovereignty."  This,  it  is  true,  was  said  of  a 
state  bank,  but  the  same  may  wiw  equal  propriety  be  said  of  a  national 
bank.  They  have  a  local  habitation,  an  office,  and  place  of  business 
within  a  state  or  district  as  much  as  a  state  bank.  Justice  Nelson,  in 
Day  V.  Newark  India  Rvhber  Manvfacturing  Co,  1  Blatchford,  628,  and 
in  Pomeroy  v.  New  York  ^  New  Haven  JR.  B.  Co.  4  Blatchford,  120, 
examined  tiiis  question  very  fully,  and  arrived  at  the  conclusion  in  both 
cases,  notwithstanding  there  was  a  statute  of  the  State  of  New  York  au- 
thorizing service  to  be  made  upon  officers  oi^  such  foreign  company  within 
the  State,  which  would  give  the  state  courts  jurisdiction  of  the  corporar 
tions,  that  the  corporations  were  not  *'  inhabitants  "  of  the  State,  and  were 
not  "  found  "  there  because  their  officers  and  agents  resided  or  came  into 
that  district ;  that  the  officers  were  not  the  corporations,  and  the  corporar 
tions  were  not  therefore  found  within  the  distnct. 
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This  18  a  jurisdictional  question,  and  ^^  state  laws  can  confer  no  author- 
ity on  this  court  in  the  exercise  of  its  jurisdiction,  by  the  use  of  state 
process,  to  reach  either  person  or  property,  which  it  could  not  reach 
within  the  meaning  of  the  law  creating  it."  Toland  t.  Sprague^  12 
Peters,  828. 

I  do  not  think  the  Practice  Act  of  June  1,  1872  (17  U.  S.  Statutes  at 
Large,  p.  196),  changes  the  rule.  That  relates  to  the  practice  and  pro- 
ceedings in  suits  against  parties  who  may  be  prosecuted  in  the  federal 
courts,  but  does  not  profess  to  enlarge  their  jurisdiction  or  to  extend  it 
over  persons  or  cases  not  before  within  the  cognizance  of  the  court.  As 
said  in  Toland  y.  Sprague^  12  Peters,  300,  ^^  the  act  of  Congress,  adopting 
the  state  process,  adopts  the  form  and  mode  of  service  only  so  far  as  the 
persons  are  rightfully  within  the  reach  of  such  process,  and  did  not  intend 
to  enlarge  the  sphere  of  the  jurisdiction  of  the  circuit  courts." 

I  think  the  same  construction  should  be  giveu  to  the  act  of  1872  above 
mentioned,  and  so  construed  it  does  not  relieve  the  case  of  the  question  of 
fche  habitat  of  this  defendant  being  without  the  district,  and  not  therefore 
subject  to  the  process  of  this  court. 

The  motion  is  therefore  granted  and  this  suit  dismissed. 


SUPREME  COURT  OP  ILLINOIS. 
[To  APPEAB  IN  63  III.] 

NEGLIGENCE.  —  INJURY  TO  PERSON  WALKING  ON  TRACK  A*  NIGHT 

BY  "DAEK  TRAIN." 

INDIANAPOLIS  ^  ST.  XOUIS  R.  R.  GO.  v.  GALBREATH.     . 

h  an  action  against  a  railroad  company  to  recover  damages  alleged  to  have  been  suS" 
tained  hy  the  plaintiff  through  the  carelessness  and  negligence  of  defendants  ser* 
vants  and  agents  in  running  a  train  of  cars  upon  their  trade,  it  appeared  that 
wkilcn  in  the  night-time,  the  plaintiff  was  walking  on  the  track  in  a  village^  al  a 
place  where  the  same  was  so  used,  withotU  objection,  hy  all  classes  of  persons,  he 
was  overtaken  and  strttck'by  an  engine  without  any  head4ight^  running  at  a  high 
rate  of  speed,  there  being  no  bell  rung  or  whistle  sounded  to  indicate  the  approach 
of  the  train,  and  the  plaintiff  hearing  or  seeing  nothing  of  it  until  he  was  struck. 
Held,  that  the  negligence  of  the  plaiiitiff  in  walking  on  the  track,  if  it  was  negli- 
gence, was  but  slight  when  compared  with  the  gross  and  criminal  negligence  of  the 
defendant  in  so  rvnning  a  **  dark  train  **  at  a  high  rate  of  speed  through  the  viU 
lage  without  signalling  its  approach. 

Appeal  from  the  circuit  court  of  Coles  County ;  the  Hon.  James  Steele, 
Judge,  presiding. 

Messrs.  WHey  ^  Parker^  B.  W.  Hanna  ^  C.  B.  Steele^  for  the  ap- 
pellant. 

Messrs.  0.  B.  Fichlin  ^  James  A.  Connolly,  contra. 
Vol.  L  81 
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Mr.  Justice  Breese  delivered  the  opiiiion  of  the  court. 

This  was  an  action  on  the  case,  to  recover  damages  alleged  to  have  been 
sustained  by  appellee  by  the  carelessness  and  n^ligence  of  appellant's 
servants  and  agents  in  running  a  train  of  cars  upon  their  railroad,  by 
means  of  which  appellee  wa«  so  seriously  injured  as  to  render  the  ampu- 
tation  of  both  his  legs  necessary. 

That  the  injury  was  inflicted  by  one  of  the  trains  of  appellant  is  unde- 
niable ;  that  appellee  was  guilty  of  some  degree  of  negligence  is  certain ; 
but  the  point  is,  was  the  n^ligence  of  appellant  so  much  in  excess  of  that 
of  appellee  as  to  justify  a  verdict  in  his  favor  ? 

This  depends  upon  the  fact,  which  train  of  appellant  inflicted  the 
mjury. 

It  appears  there  were  two  freight  trains  running  east  through  Charles- 
ton, the  scene  of  the  accident,  on  the  night  of  the  24th  of  December,  1869: 
one  in  charge  of  Fife,  as  conductor,  and  Long,  aa  engine-driver,  and 
known  as  No.  Nine ;  the  other  resembled  a  freight  train,  having  an  engine 
tender  and  caboose  only,  of  which  Winn  was  the  conductor,  and  Nichol- 
son, engine-driver,  this  latter  passing  Charleston  an  hour  or  so  in  advance 
of  No.  Nine. 

It  is  in  evidence  that  appellee  left  Nowling's  stable,  to  go  towards  the 
railroad,  about  twenty  minutes  past  ten  o'clock  of  that  night,  and  in  about 
five  minutes  thereafter,  while  walking  on  the  track  to  reach  the  Parker 
Crossing,  on  the  way  to  the  place  north  of  the  railroad  where  he  had 
hitched  his  team,  he  was  struck  by  a  locomotive  having  no  head-light  and 
sounding  no  bell  or  whistle.  He  was  going  east,  the  same  direction  the 
train  was  proceeding,  and  of  course  had  his  back  to  the  engine.  He  saw 
nothing  and  heard  nothing  until  he  was  struck  by  the  pilot  of  the  engine, 
and  most  miraculously  escaped  instant  death  by  holding  on  to  an  iron  rod 
with  which  the  pilot  was  provided.  His  hold  on  the  rod  failing,  he  fell 
by  the  side  of  the  track  near  the  rails.  About  twelve  o'clock  of  the  same 
night,  No.  Nine  passed  along  the  road,  and  according  to  the  statement  of 
the  driver.  Long,  he  discovered  app^ee  sixty  or  seventy  feet  ahead  of  the 
engine,  lying  lengthwise  about  the  centre  of  the  track,  his  head  to  the 
west,  a  little  south  of  the  centre  of  the  track,  his  bice  to  the  south,  and 
his  knees  drawn  up.  He  says  he  had  shut  off  steam  before  he  saw  the 
object,  and  was  going  about  four  miles  an  hour ;  he  reversed  the  engine 
as  soon  as  he  could  after  he  saw  him.  After  he  did  this,  he  looked  out 
again,  and  the  pilot  was  shoving  the  body  along ;  could  see  his  body,  and 
saw  his  legs  after  the  forward  truck  had  passed  over  him  and  he  had  rolled 
out  into  the  ditch.  This  train  had  a  head-light  at  the  time,  and  the 
usual  signals  were  given,  and  no  negligence  is  perceptible  with  which  to 
charge  it. 

That  a  "  dark  train,"  with  no  head-light,  and  without  giving  warning, 
did  pass  along  this  road  at  a  high  rate  of  speed,  and  over  the  very  spot 
where  the  accident  occurred,  and  about  the  time  it  occurred,  is  conclu- 
sively established  by  the  testimony  of  several  disinterested  witnesses,  who, 
from  the  positions  they  were  in,  were  obliged  to  see  it,  and  whose  course 
to  Ashmore,  eight  miles  east  of  Charleston,  is  proved,  where  it  arrived  at 
the  proper  time,  without  a  head-light. 

It  is  true,  the  driver  of  this  engine,  Nicholson,  says  he  had  a  head-light 
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all  the  way  from  Mattoon  to  Terre  Haate,  and  so  Bays  the  conductor, 
Winn,  but  that  it  was  not  lighted.  Appellee  testifies,  and  so  do  James 
White,  Susan  White,  and  Mattie  Patterson — and  they  are  fortified  by 
iiie  testimony  of  William  Marsh  and  Mary  Gibbons,  for  it  is  undeniable 
—  that  the  train  they  saw  at  Ashmore  when  they  got  off  the  passenger 
train,  which  was  followed  by  this  "  dark  train,"  ana  in  close  proximity, 
was  the  same  ^*  dark  train  "  to  which  the  witnesses  named  testified.  It 
could  be  no  other.  This  train  had  no  head-li^t,  and  we  think  the  jury 
were  fully  justified  in  coming  to  the  conclusion  that  this  train  inflicted  the 
injury. 

Upon  the  point  of  comparative  negligence,  for  this  is  raised  in  the  case, 
admitting  appeUee  was  guilty  of  negUgence  in  walking  upon  the  track,  it 
was  but  ordinary  n^igence,  the  track  being  used  for  that  purpose,  with- 
out objection,  by  all  classes  of  persons.  Appellee  was,  perhaps,  somewhat 
under  the  influence  of  the  whiskey  he  had  drank  that  day  and  evening,  but 
it  does  not  appear  he  was  thereby  rendered  incapable  of  properly  disposing 
of  himself.  He  states  he  was  walking  on  the  track  to  reach  the  Parker 
Crossing,  and  had  not  been  on  it  two  minutes  before  he  was  struck,  and  that 
the  engine  domg  the  injury  had  no  head-light,  and  gave  no  warning  of  its 
approach.  This  was  negligence  of  the  grossest  kind  ;  it  was  wilful,  crim- 
inal negligence,  for  which  the  company  must  be  held  responsible. 

The  evidence  presents  a  case  peculiarly  within  the  province  of  a  jury 
to  pass  upon.  It  was  a  fair  question  for  them  to  decide :  Did  train  No. 
Nine  inflict  the  injury,  or  was  it  the  "  dark  train  ?  "  If  the  former,  and 
appellee  had  placed  himself  in  a  state  of  intoxication  upon  the  track,  that 
train,  having  a  head-light,  and  giving  the  required  warning,  would  be  ex- 
onerated from  blame.  The  case  would  be  like  that  of  the  Illinois  Central 
Railroad  Co.  v.  Hutchinson^  47  111.  408,  in  which  the  company  was  held 
blameless.  If  the  latter,  the  negligence  of  the  company  was  so  gross  as 
to  amount  to  criminality. 

Taking  all  the  instructions  given  by  the  court  for  both  parties  as  the 
charge  of  the  court  to  the  jury  upon  the  law  of  the  whole  case,  we  fail  to 
see  anything  objectionable  in  them  as  a  charge,  though  one  instruction, 
the  fourth,  seems  to  omit  all  reference  to  the  care  observed  by  appellee. 
This  defect  is  supplied  by  the  other  instructions,  as  well  those  given  for 
the  plaintiff  as  for  the  defendant. 

.  We  are  satisfied^  on  the  whole  evidence,  the  jury  did  not  err  in  accept- 
ing appellee's  theory  of  the  case.  It  was  their  peculiar  province  to  deter- 
mine, from  the  evidence,  which  theory  was  the  most  reasonable,  if  they 
have  been  properly  instructed  as  to  the  law. 

Much  stress  is  laid  on  the  circumstance  that  appellee  had  been  drinking 
very  freely  on  that  night,  but  when  the  evidence  is  closely  scanned  it  will 
be  seen  that  he  was,  at  no  time  on  that  night,  intoxicated,  or  so  much 
under  the  influence  of  ardent  spirits  as  to  be  incapable  of  self-control.  His 
condition  was  fully  considered  by  the  jury,  and  they  must  have  been  sat- 
isfied he  was  using  due  care  in  using  the  railroad  track,  a  practice  so  gen- 
eral, especially  where  the  track  is  not  fenced,  as  to  be  unchallenged. 
They  must  have  been  satisfied,  also,  that  this  "  dark  train  "  did  not  dis- 
play a  head-light,  or  sound  a  whistle,  or  ring  a  bell,  all  which  was  a  duty 
imposed  by  law. 
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It  cannot  be  tolerated  that  these  dangerous  machines  shall  be  allowed 
to  run  at  a  high  rate  of  speed  through  towns  and  settlements  at  dead  of 
night,  giving  no  warning  of  their  approach  and  crushing  the  life  out  of  all 
living  animals  in  their  way.  If  appellee  was  negligent  in  his  use  of  the 
railroad,  it  was  what  everybody  else  did,  and  was  so  slight  when  com- 
pared with  that  of  appellant,  as  to  have  but  little  significance. 

Appellee  was  peculiarly  unfortunate,  first,  in  being  stricken  by  this 
*^  dark  train  "  and  left  in  the  road,  then  his  limbs  crushed  by  another 
train,  which,  so  far  as  we  can  see,  used  all  the  usual  precautions  to  prevent 
injury  to  his  person.  For  this,  the  jury  have  awarded  but  slight  compen- 
sation for  the  loss  of  both  legs. 

We  cannot  disturb  this  verdict  or  judgment,  and  must  aflirm  the  same. 

Judgmewt  affinned. 

Lawrence,  C.  J.,  and  McAllister  and  Thornton,  JJ.,  dissented. 


DISTRICT  COURT  OP  THE  UNTTESD  STATES.  — DISTRICT  OP 

MASSACHUSETTS. 

[September,  1874.] 

bankruptcy. — the  act  op  1874  applicable  to  pbndinq  cases. 

mjRE  ORIFFITHS} 

I%e  ninth  section  of  the  amendatory  bankruptcy  act^  approved  June  22,  1874,  a 
appUcahU  to  cases  which  were  pending  at  the  time  of  its  passage, 

Lowell,  J.     The  question  presented  by  the  register's  certificate  is 
whether  section  nine  of  the  act  of  June  22, 1874,  applies  to  pending  cases. 

1  The  view  taken  by  Jndge  Lowell  in  this  bankrupts  filed  their  sworn  schedules  of  debts 

case  has  been  also  announced  by  Mr.  Justice  and  assets.    On  the  23d  of  July,  1874,  and  not 

MiLLBR,  in  a  case  heard  at  a  term  of  the  cir-  before,  they  filed  a  petition  for  discharge.    By 

cuit  court  of  the  United  States  for  the  Eastern  the  24th   of  July,    1874,  forty-four   creditors 

District  of  Missouri.  had  proved  their  debts.    The  hearing  on  the 

The  followine  is  Judge  Blatchford's  opin-  petition  for  discharge  was  fixed  for  the  18th  of 

ion,  alluded  to  by  Jndge  Lowell,  in  which  the  August.    No  creditor  appeared  to  oppose  a  dis- 

contrary  view  is  declared  to  be  the  true  one :  -—  charge.    The  assignee  has  received  moneys  be- 

longmg  to  the  estate  to  the  amount  of  #9,996.22. 

District  Court  oy  the  United  States.  ^  It  is  not  shown  that  the  assets  of  the  bankrupts 

Southern  District  op  New  Yoic.  are  eoual  to  fifty  per  centum  of  the  claima 

proved  against  their  estate,  upon  which  they 

IN  RE  FRANKS.  are  liable  as  principal  debtors ;  nor  is  it  shown 

that  the  assent,  in  writing,  of  a  majoritv  in 

Blatchford,  J.    The  bankrupts  were  ad-  number  and  value  of  their  creditors  to  whom 

judged  such,  as  copartners,  by  tnis  court,  on  they  have  become  liable  as  principal  debtors, 

the  28th  of  June,  1872,  on  a  petition  filed  and  who  have  proved  their  claims,  was  filed  at 

against  them.    They  appeared  and  filed  a  writ-  or  before  the  time  of  the  hearing  of  the  appli- 

ten  consent  to  adjudication.    A  warrant  was  cation  for  discharge.     According  to  the  said 

issued,  and  the  first  meeting  of  creditors  was  schedules,  all  of  the  debts  were  contracted 

held  on  the  2d  of  August,  1872.    On  that  day  after  the  81st  of  December,  1868.    Notwith- 

thirty  creditors  proved  their  debts.    An  as-  standing  these  facts,  the  register  certifies  that 

signee  was  electea  by  the  vote  of  twenty-seven  the  bankrupts  have  "  conformed  to  their  duty 

of  these.    On  the  19th  of  September,  1872,  the  under  the  act  of  Congress  entitled,  'An  act  to 
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It  was  settled  by  seyeral  decisions  in  Massachusetts  that  such  amendments 

of  the  law  did  affect  all  cases.     Hx  parte  Lane^  3  Met.  213 ;  Hastman  y. 

establish  a   uniform    svstem    of  bankruptcy  thirty-three  of  said  act  of  March  2,  1867,  re- 

througrhout  the  United  States,  approved  March  qtlinng  fifty  per  centum  of  such  assets,  is  hereby 

2,  1867/  and  the  acts  amendatory  thereof  and  repealed." 

supplemental  thereto,  and  have  conformed  to  The  provisions  of  the  act  of  1868  were  in 

all  the  requirements  of  the  said  act  and  the  amendment  of  the  thirty-third  section  of  the 

acts  amendatory  thereto."  act  of  1867. 

The  first  section  of  the  act  of  July  27,  1868  What  is  the  effect  of  the  ninth  section  of  the 

(15  U.  S.  Stats,  at  Large,  227),  amends  the  act  of  1874?     Was  it  intended  to  apply  to 

second  clause  of  the  thirty-third  section  of  the  cases  commenced  before  the  date  of  its  paa- 

aaid  act  of  1867,  so  as  to  read  as  follows :  "  In  sage  ?    It  does  not  repeal  anything  except  the 

all    proceedings    in   bankruptcy,  commenced  provision  "  requiring  fifty  per  centum  of  such 

after  the  first  day  of  January,  eighteen  hun-  assets,"  and  the  twenty-first  section  of  the  act 

dred   and  sixty-nine,   no  discharge   shall   be  of  1874  repeals  only  such  acts  and  parts  of  acts 

granted  to  a  debtor  whose  assets  shall  not  be  as  are  inconsistent  with  the  provisions  of  the 

equal  to  fifty  per  centum  of  the  claims  proved  act  of  1874 ;  that,  in  the  present  case,  it  should 

against  his  estate,  upon  which  he  shall  be  lia-  be  necessary  to  comply  with  the  requirements 

ble  as  the  principal  debtor,  unless  the  assent  of  the  act  of  1868.     Does  the  repeal  of  the 

in  writing  of  a  majority  in  number  and  value  provision  **  requiring  fifty  per  centum  of  such 

of  hia  creditors  to  whom  he  shall  become  liable  assets,"  make  the  act  of*^  1868  inapplicable  to 

as  a  principal  debtor,  and    who  shall    have  the  present  case  ? 

proved  their  claims,  be  filed  in  the  case  at  or  Tne  ninth  section  of  the  act  of  1874  must 

oefore  the  time  of  the  hearing  of  the  applica-  be  construed  in  connection  with  the  other  pro- 

tion  for  discharge."    By  the  first  section  of  the  visions  of  the  same  act.    The  language  of  the 

act  of  July  14,  1870  (16  lb.  276),  it  was  de-  ninth  section  is  general.     It  says:  "Incases 

dared  that  the  provisions  of  the  second  clause  of   compulsory  or  involuntary  bankruptcy," 

of  the  thirty-third  section  of  said  act  of  1867,  and  "  in  cases  of  voluntary  bankruptcy."    This 

as  amended  by  the  first  section  of  the  said  act  language  is  satisfied  by  applying  it  to  cases  to 

of  1868,  shall  not  apply  to  those  debts  from  be  commenced  after  the  passage  of  the  act  of 

which  a  bankrupt  seeks  a  discharge,  which  1874.    That  is  the  natural  meaning  of  such 

were  contracted  prior  to  the  1st  of  January,  language.    It  is  not  to  be  construed  as  apply- 

1869.  ing  to  cases  commenced  before  and  pending  at 

The  requirements  of  the  act  of  1868  apply  the  time  of  the  passage  of  the  act  of  1874,  un- 
to **  all  proceedings  in  bankruptcy  "  com-  less  the  intention  to  have  it  so  apply  is  appar- 
menced  after  the  1st  of  January,  1869,  whether  ent  from  the  act.  The  intention  to  have  other 
the  petition  be  one  filed  by,  or  one  filed  against  provisions  of  the  act  of  1874  apply  to  cases 
the  debtor.  Under  those  requirements,  the  commenced  before  its  passage  is  manifested 
right  to  discharges  in  this  case  is  not  shown,  and  declared  by  that  act,  and  if  such  intention 
But  the  certificate  of  the  register  implies  that  is  not  declared  in  regard  to  the  provisions  of 
it  is  supposed  that,  because  this  is  a  case  of  section  nine,  and  if  those  provisions  can  have 
oompnlsory  or  involuntary  bankruptcy,  dis-  proper  scope  without  applying  them  to  cases 
chaises  may  and  must,  under  the  act  of  June  commencea  before  the  passage  of  the  act  of 
22,  1874,  he  granted,  without  a  compliance  1874,  and  especially  if  to  apply  those  ph)vi- 
with  the  reouirements  of  the  act  of  1868.  sions  to  such  cases  would  be  inconsistent  with 

The  ninth  section  of  the  act  of  1874  pro-  the  intent  manifested  by  all  the  provisions  of 

Tides  as  follows :  "  In  cases  of  compulsory  or  the  act  of  1874,  considered  together,  then  the 

involuntary  bankruptcy,  the  provisions  of  said  inference  is  proper,  that  it  was  not  intended 

act  (the  original  bankruptcy  act  of  March  2,  that  those  provisions  should  apply  to   cases 

1869),  and  any  amendment  thereof,  or  of  any  commenced  before  the  passage  of  the  act  of 

supplement  thereto,  requiring  the  payment  of  1874.    The  twelfth  section  of  the  act  of  1874, 

any  proportion  of  the  debts  of  the  bankrupt,  in  amendment  of  the  thirty-ninth  section  of  the 

or  the  assent  of  any  portion  of  his  creditors,  as  act  of  1867,  in  regard  to  cases  of  compulsory 

a  condition  of  his  discharge  from  his  debts,  or  involuntary  bankruptcy,  declares  tnat  the 

shall  not  apply ;  but  he  may,  if  otherwise  en-  provisions  of  such  twelfth  section  shall  apply 

titled  thereto,  be  discharged  by  the  court  in  to  cases  commenced  after  the  1st  of  December, 

the  same  manner  and  with  the  same  effect  as  1873,  and  prior  to  the  passage  of  the  act  of 

if  he  had  paid  such  per  centum  of  his  debts,  or  1874,  as  well  as  those  commenced  after  its  pas- 

as  if  the  required  proportion  of  his  creditors  sage.     So,  too,  the  seventeenth  section  of  the 

had  assented  thereto.    And  in  cases  of  volun-  act  of  1874,  which  prescribes  proceedings  for  a 

tai^'  bankruptcy,  no  discharge  shall  be  granted  composition  with  creditors,  prescribes  them  for 

to  a  debtor  whose  assets  shall  not  be  equal  to  all  cases  of  bankruptcy  now  pending  or  to  be 

thirty  per  centum  of  the  claims  proved  against  hereafter  pending." 

his  estate,  on  which  he  shall  be  liable  as  prin-  Under  tne  act  of  1874,  in  cases  of  compul- 

dpal  debtor,  without  the  assent  of  at  least  sory  or  involuntary  bankruptcy,  commenced 

one  fourth  of  his  creditors  in  number,  and  one  after  its  passage,  one  fourth  in  number  and  one 

third  in  value,  and  the  provision  in  section  third  in  value  of  the  creditors  of  a  debtor  must 
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EUlard,  7  Met.  420 ;  Re  BaHleU,  8  Met.  72 ;  Uddy  v.  Ame9, 9  Met  585. 
But  as  the  law  has  been  pronounced  to  be  otherwise  in  relation  to  this 
statute  in  an  able  opinion  of  Judge  Blatchford's,  I  £eel  bound  to  ^ye 

briefly  my  reasons  for  agreeing  with  the  earlier  decisions. 

Section  nine  says,  in  substance,  that  in  cases  of  compulsory  bankruptcy 
the  provisions  of  the  former  laws  requiring  the  payment  of  a  certain  pro- 
portion of  debts,  or  the  assent  of  a  certain  number  of  creditors,  as  a  con- 
dition of  a  bankrupt's  discharge,  shall  not  apply ;  but  if  otherwise  entitled, 

join  in  a  petition  against  him  or  he  cannot  be  the  ninth  section  of  the  latter  act,  because  snch 

adjudged  a  bankrupt.    The  idea  of  the  act,  last  named  proWsions  have  reference  onlj  to 

then,  seems  to  be,  that  if  such  number  and  cases  to  be  commenced  after  the  passage  of  the 

ralue  of  creditors  bring  the  debtor  into  court,  act  of  1874. 

in  cases  commenced  after  its  passage,  he  shall  One  consequence  of  holding  that  bj  viitae 
not  be  required,  in  order  to  obtain  a  discharge,  of  the  ninth  section  of  the  act  of  1874,  dis- 
to  obtain  any  further  assent  of  any  creditor  to  charges  can  be  granted  in  this  case  without  a 
his  discharge,  or  to  pay  any  specified  propor-  compliance  with  the  provisions  of  the  set  of 
tion  of  his  debts,  for  it  provides,  in  section  1868,  would  be  that,  in  some  cases  of  involnn- 
niue,  for  dispensing,  in  such  case,  with  the  tary  bankruptcy  commenced  before  the  pas- 
payment  of  any  per  centum  of  debts,  and  with  sage  of  the  act  of  1874,  bankrupts  would  have 
the  assent  of  any  proportion  of  creditors.  The  obtained  discharges  only  on  a  compliance  with 
bringiug  of  the  petition  is  regarded,  in  respect  the  act  of  1868 ;  in  other  such  cases  bankrupts 
to  cases  commenced  afler  the  passage  of  the  would  have  endeavored  to  comply  with  the  act 
act  of  1874,  as  the  assent  of  the  one  fourth  in  of  1868,  but  failed  to  obtain  the  absent  of  their 
number  and  the  one  third  in  value  of  the  cred-  creditors ;  and  in  other  such  cases  bankrupts 
itors  to  the  discharge.  But  a  voluntary  peti-  would  have  made  an  effort  to  obtain  discharges 
tioner  comes  into  court  of  his  own  volition  because  satisfied  they  could  not  obtain  such 
and  without  the  previous  agreement  of  any  of  assent ;  and  yet  now  all  bjmkrupts  put  into 
his  creditors.  As  to  such  a  case,  commenced  involuntary  bankruptcy  in  proceedings  coin- 
after  the  passage  of  the  act  of  1874,  the  ninth  menced  before  the  passage  of  the  act  of  1S74, 
section  of  that  act  declares  that  the  debtor  would  obtain  discharges  without  procuriiit;  any 
shall  not  have  a  discharge  unless  his  assets  be  assent  of  any  creditor.  This  would  work  a 
equal  to  thirty  per  centum  of  the  claims  proved  practical  discrimination  among  involimtary 
against  his  estate,  upon  which  he  shall  be  lia-  bankrupts  in  cases  commenced  before  the  pas^ 
ble  as  principal  debtor,  or  unless  one  fourth  of  sage  of  the  act  of  1874,  resulting  in  inju^ice 
his  creditors  in  number  and  one  third  in  value  to  some,  or  in  injustice  to  the  creditors  of  isome; 
assent  to  his  discharge.  In  regard  to  volun-  injustice  to  bankrupts  who  had  complied  with 
tary  cases,  the  assent  of  creditors  seems  to  be  the  act  of  1868,  or  injustice  to  the  crediturs 
required,  with  a  view  of  placing  the  bankrupt  of  those  who  had  failed  to  obtain  the  as^nc 
on  the  same  footing,  as  to  the  action  of  cred-  required  by  the  act  of  1868.  A  construction 
itors,  with  the  bankrupt  in  involuntary  cases,  which  would  so  operate  is  not  to  be  given,  un* 
the  thirty  per  centum  of  assets  being  regarded  less  imperatively  indicated, 
as  the  equivalent  of  the  assent.  The  ninth  In  considering  the  question,  the  fact  has  not 
section  of  the  act  of  1874  does  not  contain  Ian-  been  overlooked  that  under  the  act  of  1874 
guage  simply  repealing,  as  a  whole,  the  provi-  the  requirement  that  one  fourth  in  number  and 
sion  found  m  the  act  of  1868.  It  prescribes  one  third  in  value  of  the  creditors  shall  join  in 
what  per  centum  of  assets  there  must  be  in  order  to  put  a  debtor  into  compulsory  bank* 
cases  of  voluntary  bankruptcy,  namely,  thirty  ruptcy,  applies  to  all  cases  commenced  after 
per  centum,  and  then  repials  the  provision  the  1st  of  December,  1873  ;  but  such  fact  is  of 
*'  requiring  fifty  per  centum  of  such  assets.''  no  moment.  The  debtor  so  put  into  bank- 
Provision  being  made  by  it  for  cases  of  com-  ruptcy  in  a  case  commenced  lietween  the  Ist 
pulsory  or  involuntary  bankruptcy,  and  also  of  December,  1873,  and  the  22d  of  June,  1874, 
for  cases  of  volimtary  bankruptcy,  without  any  must,  indeed,  although  put  into  bankruptcy 
declaration  that  cases  ])euding  at  the  time  of  by  one  fourth  in  number  and  one  thinl  in  value 
the  passage  of  the  act  are  referred  to,  the  re-  of  his  creditors,  still  comply  with  the  prcrti- 
peal  of  the  fifty  per  centum  provision  may  prop*  sions  of  the  act  of  1868,  before  he  can  obtain  a 
erly  be  regarded  as  a  repeal  of  it  only  in  pari  discharge.  But  this  is  only  through  a  failure 
materia  with  the  scope  of  the  rest  of  the  sec-  in  the  act  of  1874  to  relieve  him  from  the  op- 
tion, with  which  it  is  joined  by  a  copulative,  eration  of  the  act  of  1868,  and  imposes  upon 
and  as  repealing  it  only  in  reference  to  cases  him  no  burden  to  which  he  was  not  subject 
to  be  commenced  after  the  passage  of  the  act.  when  the  act  of  1874  was  passed. 
In  this  view,  there  is  nothing  in  the  provision  Entertaining  these  views,  I  must  withhold 
of  the  act  of  1868,  as  applicable  to  cases  pend-  discharges  in  this  case  until  the  proviaions  of 
ing  at  the  time  of  the  passage  of  the  act  of  the  act  of  1868  are  complied  with. 
1874,  that  is  inconaiatent  with  the  proriaions  of 
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he  is  to  liave  Hxe  discharge  without  such  payment  or  assent.  And  in  cases 
of  yoluntary  bankruptcy  no  dischai^e  will  oe  granted  to  a  debtor  whose 
assets  shall  not  be  equ^J  to  thirty  per  centum  of  the  debts  proyed  against 
his  estate,  upon  which  he  shaU  be  Uable  as  {principal  debtor,  without  the 
assent  of  at  least  one  fourth  of  Ms  creditors  in  number  and  one  third  in 
yalue  ;  and  the  proyision  in  section  83  of  the  principal  act  requiring  fifty 
per  centum  of  such  assets  is  hereby  repealed. 

It  is  plain,  I  think,  that  the  section,  on  the  face  of  it,  applies  to  all 
cases  in  which  a  discharge  is  applied  for  after  the  passage  of  the  act.  It 
was  so  explained  to  the  House  of  Representatiyes  by  Mr.  Tremain,  who 
had  the  bill  in  charge ;  Congressional  Record,  June  17,  1874,  p.  60  ;  and 
the  words  are  almost  precisely  like  those  of  the  statute,  which  was  so  con- 
strued in  Ex  parte  Lane^  3  Met.  213,  in  which  Wilde,  J.,  speaking  for  the 
court,  said :  ^^  The  court  can  haye  no  authority  to  grant  a  discharge 
against  a  prohibition  in  the  statute."  And  the  other  cases  cited  are  similar. 
In  all^  the  law  was  changed  without  any  express  application  to  future  or 
past  cases,  and  the  court  unhesitatingly  applied  it  to  both  classes. 

This  construction  is  aided  by  the  express  words  of  the  repeal  which  are 
found  in  sections  9  and  21.  The  repeal  is  unqualified  and  I  know  of  no 
rule  which  will  authorize  me  to  limit  the  scope  of  the  enactment  of  repeal, 
unless  it  were,  indeed,  to  saye  rights  or  titles  already  yested.  And  this 
brings  me  to  what  I  yenture  to  call  the  fallacy  that  such  a  change  in  the 
bankrupt  law  is  retroactive  if  it  is  made  to  affect  pending  cases.  A  law 
which  discharges  debts  already  contracted  may  weU  be  called  retroactiye ; 
and  this  law,  if  retroactive  at  all,  would  be  so  not  merely  as  to  cases  be- 
gun, but  as  to  contracts  entered  into  before  its  passage.  But  it  is  well 
settled  that  a  mere  modification  of  the  conditions  upon  which  a  discharge 
shall  be  granted  to  bankrupts  is  not  retroactive.  "  It  is  clear,"  says 
the  eminent  jurist  already  quoted,  "  that  the  appellant  had  no  vested  right 
to  a  discharge  at  the  time  of  filing  his  petition.  Such  a  right  could  be  ac- 
quired only  by  proving,  at  the  time  of  applying  for  a  certificate  of  dis- 
charge, that  he  had  in  all  respects  complied  with  the  provisions  of  statutes 
1838  and  1841  (the  latter  of  which  was  passed  after  he  had  been  ad- 
judged an  insolvent),  by  which  only  a  right  could  be  acquired.  The 
latter  statute,  therefore,  is  not  to  be  considered  a  retrospective  act,  dis- 
turbing vested  rights,  but  as  altogether  prospective  in  its  operation, 
although  it  (the  discharge)  might  depend,  in  some  cases,  upon  acts  done 
before  it  took  effect."       3  Met.  215. 

The  statute  in  Exparte  Lane  was  much  more  like  a  retrospective  act 
than  is  that  of  1874,  because  it  actually  deprived  the  insolvent  of  a  dis- 
charge for  a  preference  given  before  the  act  went  into  operation.  This 
law  neither  creates  new  frauds  nor  relieves  a  bankrupt  from  the  conse- 
quences of  any  which  he  has  committed,  but  merely  lightens  somewhat 
the  arbitrary  conditions  before  imposed  on  honest  bankrupts  as  a  prelim- 
inary to  obtaining  a  certificate.  Such  a  law  is  always  held  to  be  reme- 
dial.    In  re  Billing ^  2  B.  R.  161 ;  Revere  v.  Newell^  4  Curt.  587. 

It  is  said  that  one  section  of  the  amended  act  explicitly  declares  its  ap- 
plicability to  pending  cases,  and  another  limits  itself  to  cases  begun  after 
a  certain  day.  This  is  true  of  those  sections.  But  most  of  the  sections 
leave  the  matter  to  interpretation,  and  must  be  judged  by  the  subject 
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matter.  Thus,  section  fourteen  says  that  all  proceedings  may  be  disoon- 
tinued  upon  the  assent  of  a  majority  of  the  creditors.  There  can  be  no 
doubt  that  this  covers  all  cases,  whether  begun  before  or  after  June  22. 
To  settle  a  case  in  that  way,  may  disappoint  some  hopes  of  creditors,  but 
it  is  remedial,  and  disturbs  no  vested  rights.  So  of  the  section  now  under 
consideration.  The  words  seem  plain  to  my  apprehension ;  and  the  cases 
cited  show  how  such  laws  have  usually  been  understood. 

I  do  not  mean  that  there  may  not  be  many  pending  cases  which  have 
passed  the  stage  at  which  the  law  would  be  applicable  to  them,  in  which, 
for  instance,  i£e  debtor  or  the  creditors  may  have  been  already  entitled  to 
a  decree,  which  only  remained  to  be  formally  pronounced  when  the  new 
law  went  into  operation.  But,  speaking  generally,  I  say  that  the  law  was 
prospective,  and  applied  to  all  cases  in  which  the  actual  right  had  not  been 
acquired,  and  that  all  inconsistent  acts  are  unconditionally  repealed. 

A  much  more  difficult  question  in  my  judgment  may  arise  in  respect  to 
voluntary  cases,  namely,  whether  the  assent  referred  to  is  that  of  the 
given  number  and  value  of  all  creditors  who  have  proved  their  debts,  or 
only  of  those  to  whom  the  bankrupt  is  liable  as  principal  debtor ;  but  as 
this  is  a  compulsory  case,  that  pomt  need  not  be  decided  now. 

Discharge  granted. 


SUPREME  JUDICIAL   COURT   OP  MASSACHUSETTS. 

[To  APPEAR  IN  110  Mass.] 

BIPARIAN  BIGHTS.  —  POLLUTION  OP  WATER  BY  SEWERS  OP  CITY.  — 

NEGLIGENCE. 

MERRIFIELD  v.  CITY  OF  WORCESTER. 

If  the  water  of  a  stream  becomes  polluted  by  the  emptying  into  it  of  city  sewers,  io 
that  a  riparian  proprietor  cannot  use  it  in  his  business  as  he  hcts  been  before  ac- 
customed to  doy  he  cannot  recover  ayainst  the  city  for  the  pollution,  so  far  as  it  is 
attributable  to  the  plan  of  sewerage  adopted  by  the  city  ;  but  he  can  recover  for 
it  so  far  as  it  is  attributable  to  the  improper  construction  or  unreasonable  use  of 
the  sewers,  or  to  the  negligence  or  other  fault  of  the  city  in  the  care  or  manage- 
ment of  them, 

TOBT.  Writ  dated  April  5,  1871.  The  declaration  allied  that  the 
plaintiff  was  seised  and  possessed  of  a,  lot  of  land  on  both  sides  of  Mill 
JBrook,  so  called,  in  Worcester,  with  a  machine  shop  thereon,  fitted  up 
with  a  large  steam-engine  and  boilers  for  the  purpose  of  furnishing  steam- 
power  to  me  tenants  of  his  said  machine  shop ;  that  he  had  a  right  to 
have  the  water  of  the  brook  flow  pure  and  uncorrupted,  such  water  in  a 
pure  condition  being  absolutely  essential  to  the  carrying  on  of  his  works ; 
that  the  defendants,  on  April  5, 1861,  and  on  divers  days  and  times  since, 
"  wrongfully  and  unjustly  cast,  carried,  and  deposited,  and  caused  to  be 
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cast,  carried,  and  deposited  into  said  Mill  Brook  and  the  waters  thereo/,  at 
points  in  the  channel  thereof  above  and  higher  than  the  works  of  the 
plaintiff,  great  quantities  of  filth,  dirt,  gravel,  refuse  material,  matter  dis- 
charged from  sewers,  privied,  water-closets,  stables,  sinks,  and  streets,  and 
divers  other  noxious  materials  and  ingredients,"  by  reason  of  which  the 
water  became  greatly  corrupted  and  unfit  for  use  in  the  plaintiff's  busi- 
ness, "  said  water  so  corrupted,  among  other  things,  corroding  the  plain- 
tiff^s  boilers  and  engine  and  fixtures,  causing  an  adhesion  of  sediment  and 
other  materials  to  said  boilers,  and  greatly  increasing  the  expense  of  mak- 
ing the  necessary  amount  of  steam  for  said  works,  and  greatly  increasing 
the  danger  of  explosion  in  said  boilers,  and  causing  thereby  frequent 
breakages  in  the  engine,  fixtures,  and  works,  and  deterioration  thereof, 
and  causing  great  expense  in  the  repair  thereof  and  in  the  interruption  to 
the  running  of  the  works,  thereby  causing  great  injury  to  all  of  the  plain- 
tiff's establishment ; "  and  that  "  the  waters  of  the  brook  so  corrupted 
are  thereby  rendered  so  offensive  that  it  is  difficult  and  expensive  to  pro-- 
cure  competent  engineers  and  workmen  to  operate  said  works." 

At  the  trial  in  this  court,  the  case,  which  is  stated  in  the  opinion,  was 
reserved  by  Chapman,  C.  J.,  for  the  determination  of  the  full  court.  If 
the  court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover 
upon  the  case  reserved,  or  any  part  thereof,  the  case  to  be  sent  to  assess- 
ors to  assess  the  damages  sustained  by  the  plaintiff,  if  any,  upon  such 
rules  and  instructions  as  the  court  should  give  ;  otherwise,  judgment  to  be 
rendered  for  the  defendants. 

P.  E.  Aldrich,  for  the  plaintiff,  cited  Merrifield  v.  Lombard^  13  Allen, 
16  ;  Wesson  v.  Washburn  Iron  Co.  lb.  95 ;  Wheeler  v.  Worcester^  10 
Allen,  591 ;  Q-oldsmid  v.  Tunbridge  Wells  Improvement  Commissioners^ 
L.  R-  1  Ch.  349 ;  Attorney  General  v.  Metropolitan  Board  of  Works^  1 
Hem.  &  Mil.  298 ;  Attorney  General  v.  Council  of  Borough  of  Birming- 
ham, 4  K.  &  J.  528 ;  Oldaker  v.  Hunt,  6  De  G.,  M.  &  G.  376  ;  Attorney 
General  v.  Leeds  Co.  L.  R.  5  Ch.  683 ;  Spokes  v.  Banbury  Board  of 
Healthy  L.  R.  1  Eq.  42 ;  Lingwood  v.  Stowmarket  Co.  lb.  77 ;  Wood  v. 
Sutcliffe,  2  Sim.  (N.  S.)  163;  Angell  on  Watercourses  (6th. ed.)  §  136  ; 
Kerr  on  Injunctions,  382. 

G.  F.  Hoar  ^  T.  L.  Nelson^  for  the  defendants,  cited  Boston  ^  Box- 
bury  Mill  Co.  v.  Newman,  12  Pick.  467 ;  HUdreth  y.  Lowell,  11  Gray, 
845 ;  Wellington,  petitioner,  16  Pick.  89,  97  ;  Flagg  v.  Worcester,  13 
Gray,  601 ;  Callis  on  Sewers,  80  ;  Woolrych  on  Sewers,  1 ;  Jacob,  Law 
Diet.  Tit.  Sewer. 

Wells,  J.  The  plaintiff  sues  for  an  alleged  violation  of  his  rights  as 
a  riparian  proprietor  upon  a  small  natural  stream  running  through  the 
city  of  Worcester,  near  its  centre.  The  injury  complained  of  is  that  of 
polluting  its  water,  so  as  to  render  it  unfit  for  mechanical  and  other  uses, 
to  which  he  has  been  accustomed  to  apply  it.  He  alleges  generally  that 
the  defendant,  in  1861,  and  on  divers  days  and  times  since,  has  cast,  and 
caused  to  be  cast,  carried  and  deposited  into  said  brook,  above  the  plain- 
tiff's works,  "  great  quantities  of  filth,  dirt,  gravel,  refuse  material,  mat- 
ters discharged  from  sewers,  privies,  water-closets,  stables,  sinks,  and 
streets,  and  divers  other  noxious  materials  and  ingredients."  The  decla- 
ration does  not  set  out  the  particular  grounds  upon  which  it  is  proposed  to 
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hold  the  municipal  corporation  responsible  for  these  torts.  The  city  would 
not  be  liable  to  an  action  for  such  direct  acts  of  wrong,  whether  done  bj 
individual  citizens  or  by  its  own  officers,  without  proof  of  some  special  au- 
thority to  do  the  acts,  unless  they  resulted  from  or  were  connected  with  the 
exercise  of  some  proprietary  right  by  the  city.  Oliver  v.  Worce9ter^  102 
Mass.  489,  497.  From  the  report,  we  infer  that  the  ground  of  liability 
is  that  the  dirt,  filth,  and  other  materials  were  carried  into  the  stream 
by  means  of  certain  drains  or  sewers  constructed  under  authority  there- 
for conferred  upon  the  city  council  by  the  charter,  Sts.  1848,  c.  32,  § 
14 ;  1866,  c.  199,  §  30 ;  and  by  the  general  laws.  St.  1841,  c  115. 
Gen.  Sts.  c.  48,  §  3. 

The  St.  of  1867,  c.  106,  authorized  the  taking  of  Mill  Brook  and  the 
entire  diversion  of  its  waters  from  the  channel  by  which  it  passes  the 
plaintiffs  works.  So  far  as  he  has  suffered  damage  from  any  proper  exer- 
cise of  the  power  and  rights  conferred  by  that  act,  he  must  seek  his  rem- 
6^7  hy  a  different  proceeding  from  this,  under  the  special  provisions  of 
the  act  itself.  But  the  stream  had  not  been  so  diverted  at  the  time  when 
this  action  was  brought,  and  it  does  not  appear  that  the  injuries  com- 
plained of  were  the  result  of  any  proceedings  under  that  act.  The  alle- 
gations also  cover  a  long  period  prior  to  its  adoption.    ' 

It  appears  that  in  1850,  more  than  twenty  years  before  the  date  of  the 
writ  in  this  case,  a  drain  or  sewer  was  constructed,  by  order  of  the  city 
council,  discharging  from  Thomas  Street  into  Mill  Brook,  a  short  distance 
above  the  works  of  the  plaintiff.  This  drain  extended  back  to,  and  ran  a 
short  distance  along  Main  Street.  In  1857  and  at  various  times  subse- 
quently this  drain  has  been  extended  farther  along  Main  Street ;  and 
drains  running  along  several  other  streets  have  been  connected  with  it. 
The  plaintiff  contends  that  the  injurious  effects  of  the  drainage  into  the 
brook  have  thus  been  constantly  increasing,  down  to  the  time  of  action 
brought.  The  question,  so  far  as  material,  it  is  agreed  shall  be  submitted 
to  assessors,  if  in  any  aspect  of  the  case  the  plaintiff  is  entitled  to  have 
his  damages  assessed.  The  case,  then,  presents  the  question,  upon  what 
grounds,  and  to  what  extent,  a  city  is  responsible  in  damages  for  such 
effects  produced  by  its  system  of  drainage,  or  by  the  manner  in  whidi  its 
drains  are  used  and  managed. 

The  right,  of  which  the  plaintiff  alleges  a  violation,  is  not  that  of  ac* 
quired  property  in  possession.  It  is  not  an  absolute  right,  but  a  natural 
one,  qualified  and  limited,  like  all  natural  rights,  by  the  existence  of  like 
rights  in  others.  It  is  mcident  merely  to  his  ownership  of  land  through 
which  the  stream  has  its  course.  As  such  owner  he  has  the  right  to  enjoy 
the  continued  flow  of  the  stream,  to  use  its  force,  and  to  make  limited  and 
temporary  appropriation  of  its  waters.  These  rights  are  held  in  common 
with  all  others  having  lands  bordering  upon  the  same  stream  ;  but  his  en- 
joyment must  necessarily  be  according  to  his  opportunity,  prior  to  those 
below  him,  subsequent  to  those  above.  It  follows  that  all  such  rights  are 
liable  to  be  modified  and  abridged,  in  the  enjoyment,  by  the  exercise  by 
others  of  their  own  rights  ;  and,  so  far  as  they  are  thus  abridged,  the  loss 
is  damnum  absque  injuria.  The  only  limit  that  can  be  set  to  this  abridg- 
ment through  the  exercise  by  others  of  their  natural  rights  is  in  the 
standard  or  measure  of  reasonable  use.     Gould  v.  Boston  Duck  Co.  13 
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Gray,  442 ;  Hd$kin9  v,  Saskina^  9  Gray,  390 ;  Totirtellot  v.  Phelp^^  4 
Gray,  370,  376 ;  Thurber  v.  Martin,  2  Gray,  394 ;  Pitta  v.  Lancaster 
MUU^  13  Met.  156  ;  Wadsworth  v.  TUlotsany  15  Conn.  366 ;  Springfield 
T-  Harris^  4  Allen,  494. 

So  the  natural  right  of  the  plaintiff  to  have  the  water  descend  to  him 
in  its  pure  state,  fit  to  be  used  for  the  various  purposes  to  which  he  may 
have  occasion  to  apply  it,  must  yield  to  the  equal  right  in  those  who  hap- 
pen to  be  above  him.  Their  use  of  the  stream  for  mill  purposes,  for  irri- 
gation, watering  cattle,  and  the  manifold  purposes  for  which  they  may 
lawfully  use  it,  will  tend  to  render  the  water  more  or  less  impure.  Culti- 
vating and  fertilizing  the  lands  bordering  on  the  stream,  and  in  which  are 
its  sources,  their  occupation  by  farm-houses  and  other  erections,  will  una- 
voidably cause  impurities  to  be  carried  into  the  stream.  As  the  lands  are 
subdivided  and  their  occupation  and  use  become  multifarious,  these  causes 
will  be  rendered  more  operative,  and  their  effects  more  perceptible.  The 
water  may  thus  be  rendered  unfit  for  many  uses  for  which  it  had  before 
been  suitable ;  but  so  far  as  that  condition  results  only  from  reasonable 
use  of  the  stream  in  accordance  with  the  common  right,  the  lower  riparian 
proprietor  has  no  remedy. 

When  the  population  becomes  dense,  and  towns  or  villages  gather  along 
its  banks,  the  stream  naturally  and  necessarily  suffers  still  greater  deteri- 
oration. Roads  and  streets  crossing  it,  or  running  by  its  side,  with  their 
gutters  and  sluices  dischargii^  into  it  their  surface  water  collected  from 
over  lai^e  spaces,  and  carrying  with  it  in  suspension  the  loose  and  light 
material  that  is  thus  swept  off,  are  abundant  sources  of  impurity,  c^ainst 
which  the  law  affords  no  redress  by  action.  Flagg  v.  Worcester^  13  Gray, 
601 ;  Barry  v.  Lowell,  8  Allen,  127  ;  Turner  v.  Dartmovth,  13  Allen, 
291. 

Upon  the  case  stated  in  the  pleadings  and  report,  we  must  assume  that 
the  plaintiff  is  able  to  show  an  appreciable  detriment  to  his  rights  in  the 
stream.  That  detriment  coBsLsts  in  its  unfitness  for  certain  uses  in  his 
works  upon  the  stream  ;  whereby  he  is  deprived  of  a  capacity,  incident  to 
the  o^vllership  of  his  land,  to  make  such  use  of  its  watei's  as  they  pass  ;  or 
his  right  so  to  use  them  is  impaired  in  value.  At  most  it  is  but  the 
deprivation  of  that  natural  advantage,  already  impaired  by  other  causes 
against  which  he  has  no  redress.  There  is  no  allegation  of  di\mage  to  his 
property  otherwise  than  by  this  deprivation  ;  no  allegation  that  a  nuisance 
is  created  which  injuriously  affects  his  land  or  the  occupation  thereof. 

It  may  readily  be  supposed  that  a  small  stream  Uke  Mill  Brook,  with 
a  considerable  city  like  Worcester  ■  upon  either  bank,  and  the  adjacent 
lands  descending  rapidly  towards  its  bed,  would  cease  to  preserve  its 
waters  from  impurity,  and  become  valueless  for  any  purpose  except  that 
of  drainage  and  the  creation  of  power  by  its  head  and  fall.  All  this  may 
result  even  though  no  unjustifiable  act  be  done  to  effect  it.  To  enable  a 
riparian  owner  to  maintain  an  action  for  damages,  he  must  show  not  only 
that  the  defendant  has  done  some  act  which  tends  to  injure  the  stream 
and  which  he  has  no  legal  right  to  do,  or  which  is  in  excess  of  his  legal 
right  so  as  to  be  an  unreasonable  use  thereof,  but  also  that  the  detriment 
of  which  the  plaintiff  complains  is  the  result  of  that  cause.  Where  he 
can  show  an  appreciable  detriment  to  himself,  and  connect  it  with  such 
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wrong  by  another,  he  may  recover  the  damages  ahown  to  be  doe  to  liiat 
wrong.     Merrifield  v.  Lombard^  13  Allen,  16. 

It  was  decided  in  Child  v.  Boston^  4  Allen,  41,  that  in  the  laying  oat  of 
common  sewers,  that  is,  ^^  in  determining  what  drains  should  be  built  and 
where  they  should  discharge,"  the  duties  of  the  aldermen  (or  mayor  and 
aldermen)  were  of  a  quasi  judicial  nature  ;  that  *•*•  they  were  required  to 
act,  not  as  agents  of  tne  city,  or  in  any  manner  under  the  direction  of  the 
city,  but  as  public  officers." 

For  the  incidental  disadvantage,  loss,  or  inconvenience  necessarily  result- 
ing to  individuals,  in  their  rights  of  property,  from  such  action  ;  or  from 
the  execution  of  the  work  in  a  proper  and  skilful  manner,  as  so  laid  out ; 
or  from  the  maintenance  and  use  of  the  drains  in  a  proper  and  reasonable 
manner,  without  negligence  in  their  care  and  management,  no  action  of 
tort  can  be  maintained  against  the  city.  This  exemption  of  municipal 
bodies  and  their  officers  from  liability,  and  corresponding  subordination  of 
individual  rights  and  interests  to  the  safety,  health,  and  welfare  of  the  gen- 
eral public,  is  a  principle  of  frequent  application.  Baker  v.  Boston^  12 
Pick.  184 ;  Taylor  v.  Plymoyth,  8  Met.  462 ;  Commonwealth  v.  Tewh%- 
bury,  11  Met.  55  ;  Commonwealth  v.  Alger ^  7  Cush.  53,  86  ;  Belcher  v. 
Farrar,  8  Allen,  825. 

But  in  the  construction  of  works  so  laid  out,  the  town  or  city  is  respon- 
sible that  it  be  done  in  a  proper  manner,  and  with  a  reasonable  degree  of 
skill  and  care  ;  and  if,  for  want  thereof,  any  unnecessary  injury  is  caused 
to  the  property  or  rights  of  individuals,  the  town  or  city  may  be  charged 
therewith  in  an  action  of  tort.  Perry  v.  Worcester^  6  Gray,  544  ;  Sprague 
V.  Worcester^  13  Gray,  193 ;  Emery  v.  Lowell^  104  Mass.  13. 

According  to  the  rule  laid  down  in  Child  v.  Boston^  the  city  is  also  re- 
sponsible for  the  proper  care  and  management  and  reasonable  use  of  drains 
established  in  accordance  with  the  general  provisions  of  the  statutes,  and 
liable  in  damages  for  injuries  sufiEered  by  reason  of  negligence  or  other 
fault  of  the  city,  or  its  officers  and  agents  having  the  charge  thereof. 

Whether  the  damage  which  the  plaintifE  has  suffered  is  attributable  in 
any  degree  to  the  improper  construction  or  unreasonable  use  of  the  sewers, 
or  to  the  negligence  or  other  fault  of  the  defendant  in  the  care  and  man- 
agement of  them,  is  a  question  which  does  not  appear  by  the  report  to 
have  been  tried.  If  it  should  be  found  to  be  so  attributable,  the  action 
may  be  maintained ;  and  this  question  must  be  first  determined  by  the 
assessors  provided  for  by  the  report,  who  are  "  to  assess  the  damages  sus- 
tained by  the  plaintiff,  if  any,"  upon  the  rules  and  principles  herein  set 
forth.  Assessors  to  oe  appointed. 
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SUPREME   COURT   OP  PENNSYLVANIA. 

[May,  1874.] 

judgment  note.  —  bankruptcy. 

SLEEK  V.  TURNERS  ASSIGNEE. 

A  Judgment  note  made  mare  than  four  months  prior  to  an  adjudication  of  hank- 
ruptcy  upon  which  an  execution  is  issued  within  four  months^  is  not  necessarily 
fraudulent, 

Mr.  A.  H,  Coffroth^  for  plaintiffs  in  error. 

Mr.  A,  J.  Colbom^  contra. 

Sharswood,  J.  This  was  a  feigned  issue  in  the  court  below  to  deter 
mine  the  validity  of  a  judgment  entered  upon  the  26th  day  of  February, 
1872,  upon  a  judgment  note  executed  by  Lewis  A.  Turner,  for  the  sum  of 
$204,  on  the  2l3t  October,  1871,  for  a  just  debt  owing  by  him  to  Sleek 
&  Blackburn.  It  was  payable  in  sixty  days.  On  the  10th  of  April,  1872, 
certain  creditors  of  Turner  presented  a  petition  to  the  district  court  of  the 
United  States  for  the  Western  District  of  Pennsylvania  to  have  Turner 
adjudicated  a  bankrupt.  Under  these  proceedings,  an  assignment  was 
made  to  the  plaintiff  below  on  July  5th,  1871,  and  the  fund  in  court  hav- 
ing been  raised  under  an  execution  upon  the  judgment,  the  assignee  came 
in  and  claimed  the  money  on  the  ground  that  the  judgment  was  a  fraud- 
ulent preference,  and  void  under  the  thirty-sixth  section  of  the  Bankrupt 
Law,  the  act  of  Congress  of  March  2,  1867.  This  section  provides  that 
**  if  any  person,  being  insolvent  or  in  contemplation  of  insolvency,  within 
four  months  before  the  filing  of  the  petition  by  or  against  him,  with  a 
view  to  give  a  preference  to  any  creditor  or  person  having  a  claim  against 
him,  or  who  is  under  any  Uability  for  him,  procures  any  part  of  his  prop- 
erty  to  be  attached  or  seized  in  execution,  or  makes  any  j)ledge,  assign- 
ment, transfer,  or  conveyance  of  any  part  of  his  property,  either  directly 
or  indirectly,  absolutely  or  conditionally,  the  person  receiving  such  pay- 
ment, pledge,  assignment,  transfer,  or  conveyance,  or  to  be  benefited 
thereby,  or  by  such  attachment,  having  reasonable  cause  to  believe  such 
person  is  insolvent,  and  that  such  attachment,  payment,  pledge,  assign- 
ment, or  conveyance  is  made  in  fraud  of  the  provisions  of  this  act,  the 
same  shall  be  void,  and  the  assignee  may  recover  the  property  or  the  value 
of  it  from  the  person  so  receiving  it  or  so  to  be  benented." 

On  the  trial  of  the  feigned  issue,  the  learned  judge  was  requested  to 
charge  the  jury  ^^  that  if  the  note  on  which  the  defendant's  judgment 
was  entered  was  given  for  a  valuable  consideration  more  than  four  months 
before  the  commencement  of  the  proceedings  in  bankruptcy  against  L. 
A.  Turner,  then  the  judgment  and  ji.  fa.  issued  thereon  are  valid,  al- 
though the  judgment  was  entered  and  fi.  fa.^^  issued  within  four  months 
of  the  commencement  of  said  proceedings  in  bankruptcy,  and  the  verdict 
must  be  for  the  defendants."  This  point  the  learned  judge  refused  to 
affirm,  but  on  the  contrary,  instructed  the  jury  that  when  the  entry  of 
judgment  and  execution  and  levy  are  made  vfithin  the  four  months  before 
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the  petition  of  bankruptcy,  the  preference  thus  given  is  invalid,  althou^ 
the  judgment  note  was  given  more  than  four  months  before.  In  this  we 
think  there  was  error,  and  as  it  was  an  error  which  ran  through  and  in- 
fected the  whole  charge,  it  will  be  unnecessary  to  consider  the  other  as- 
signments. 

It  is  clear  that  Turner  did  not  procure  the  judgment  to  be  entered  on 
the  26th  of  February,  1872,  within  four  months  of  the  filing  of  the  pe- 
tition. As  to  that  entry  he  was  entirely  passive.  He  had  made  and  deliv- 
ered the  judgment  note  on  October  4,1871,  more  than  four  months  before 
the  petition,  for  an  honest  debt,  to  which  he  could  interpose  no  defence. 
He  was  entirely  passive  so  far  as  the  entry  of  the  judgment  and  the  is- 
suing of  the  execution  was  concerned.  How  then  could  he  be  said,  in  any 
sense,  to  have  procured  the  judgment  and  execution,  and  thereby  given 
the  defendants  a  preference  ?  Had  the  note  been  a  simple  note,  and  the 
defendants  had  commenced  suit  upon  it,  and  in  due  course  obtained  judg- 
ment for  want  of  a  plea  or  affidavit  of  defence,  the  case  would  have  been 
no  stronger.  The  supreme  court  of  the  United  States  have  decided  that 
something  more  than  passive  non-resistance  in  an  insolvent  debtor  is  neces- 
sary to  invalidate  a  judgment  and  levy  on  his  property  when  the  debt  is 
due  and  he  has  no  defence.  Wilson  v.  Bank  of  St.  Paul^  31  Leg.  Int  29 ; 
1  Am.  L.  T.  R.  (N.  S.)  1.  It  was  held  also  in  that  case,  that  though  the 
judgment  creditor  may  know  the  insolvent  condition  of  the  debtor,  his 
levy  and  seizure  are  not  void  under  the  circumstances,  nor  any  violation 
of  the  bankrupt  law.  We  regard  this  decision  as  directly  in  point,  and 
are  bound  to  receive  it  as  an  authoritative  exposition  of  the  act  of  Con- 
gress by  the  highest  tribunal  in  the  land,  invested  by  the  Constitution  with 
the  power  of  deciding  such  questions  in  the  last  resort. 

Judgment  reversed^  and  venire  facias  de  novo  awarded. 


COURT  OP  APPEALS  OP  VIRQINIA. 

[To  APPEAR  IN  24  GbATTAN.] 

CRIMINAL  LAW.  —  CONVICTION  OF  ASSAULT  WILL  NOT  BAR  INDICT- 
MENT FOR  FELONY.  —  EVIDENCE  OF  WIFE  '  OF  CONFESSION  OF  HUS- 
BAND. —  MALICE.  —  PRACTICE. 

MUEPHT^.  THE  COMMONWEALTH. 

1.  The  act  of  March  SO^A,  1871,  Se$s,  Acts  1870-71,  p.  332,  does  not  givejustice$ 
of  the  peace  jurisdiction  to  try  a  case  of  felony  ;  and  the  conviction  and  punish- 
ment of  a  party  by  a  justice  for  an  assault  and  battery  will  not  bar  a  prosecution 
for  wounding  with  intent  to  hilly  by  the  same  act  for  which  he  was  punished  by 
the  justice, 

2.  If  the  accused  has  been  indicted  and  convicted  for  a  mere  assauU  and  battery  in 
the  county  court  having  jurisdiction  of  such  offence  generally,  the  conviction  wiU 
not  be  a  bar  to  an  indictment  for  a  felony,  in  the  perpetration  of  which  the  assault 
and  battery  was  committed. 

d.  Ona  trial  for  cm  assauk  with  intent  to  hiUj  the  witneu  npon  whom  As  assatdt 
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VHMs  alleged  to  have  been  made  was  asked  if  he  did  not  tell  his  wife  that  the 
prisoner  acted  only  in  his  own  defence,  1.  77ie  answer  to  the  question  may  tend 
to  criminate  himself  and  the  testimony  is  inadmissible.  2.  It  required  him  to 
state  a  communication  supposed  to  ^are  been  made  by  him  to  his  wife,  which, 
if  made,  was  a  confidential  communication^  and  which  he  was  not  bound  to 
disclose. 

4.  Where  a  question  is  put  to  a  witness  which  he  answers,  and  which  relates  to  a 
collateral  matter  not  connected  with  the  subject  of  the  prosecution,  his  answer  to 
that  question  is  conclusive^  and  cannot  be  contradicted. 

5.  In  this  case,  after  the  witness  was  asked  the  question  whether  he  did  not  state  to 
his  wife  thcU  the  defendant  had  acted  only  in  hi9  own  defence,  and  he  had 
answered  the  question  denying  that  he  had  done  so,  the  wife  of  the  witness  was 
introduced  to  prove  the  statement  was  made  to  her.  She  is  not  a  competent  wit- 
ness to  prove  it,  though  at  the  time  it  was  alleged  to  have  been  made  they  were 
living  apart  from  eetch  other,  but  not  divorced. 

6.  A  man  is  taken  to  intend  that  which  he  does,  or  which  is  the  natural  and  neces- 
sary consequence  of  his  own  act.  Therefore,  if  the  prisoner  wounded  the  prose- 
cutor, by  the  deliberate  use  of  an  instrument  likely  to  produce  death  under  the 
circumstances,  the  presumption  of  the  law  i$  that  he  intended  the  consequences  that 
residtedfrom  said  use  of  said  deadly  instrument, 

7.  Malice  may  be  inferred  from  the  deliberate  use  of  a  deadly  weapon,  in  the  absence 
of  proof  to  the  contrary, 

8.  Where  there  are  two  counts  in  an  indictment  for  a  felony,  and  there  is  a  general 
finding  by  the  Jury  of  ^guilty, **  if  either  count  is  good,  it  is  sufficient. 

At  the  October  term  for  1872  of  the  county  court  of  Scott  County, 
Alexander  Murphy  was  indicted  for  making  an  assault  on  John  Murphy, 
with  intent  to  maim,  disable,  disfigure,  and  kill  him.  The  indictment  con- 
tains two  counts.  The  first  charged  the  assault  with  the  felonious  and 
malicious  intent,  in  the  usual  form ;  and  there  was  no  doubt  that  it  was  a 

good  count.     The  second  charged  that  "  Alexander  Murphy,  on  the 

day  of ,  in  the  ^ear  1872,  in  the  county  of  Scott,  did  make  an  assault 

in  and  upon  the  body  of  one  John  Murphy,  and  him  the  said  John 
Murphy  feloniously  did  strike  on  the  head  with  a  hoe,  and  by  so  striking 
the  said  John  Murphy  on  the  head  as  aforesaid,  with  the  hoe  as  aforesaid, 
he,  the  said  Alexander  Murphy,  then  and  there  feloniously  and  maliciously 
did  cause  the  said  John  Murphy  great  bodily  injury,  with  intent,  him  the 
said  John  Murphy,  to  maim,  disfigure,  disable,  and  Ull ;  against  the  peace 
and  dignity  of  the  commonwealth." 

The  proceedings  in  the  case  are  fully  stated  in  the  opinion  of  Judge 
Moncure. 

J.  A.  Campbell  ^  Lane,  for  the  prisoner. 

The  Attorney  Q-eneral^  for  the  commonwealth. 

MoNCUKE,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  supersedeas  to  a  judgment  of  the  circuit  court  of  Scott  County, 
affirming  a  judgment  of  the  county  court  of  said  county,  convicting  the 
plaintiff  in  error,  Alexander  Murphy,  of  felony,  in  feloniously  and  ma- 
Ueiously  striking  and  wounding  his  nither,  John  Murphy,  with  intent  to 
maim,  disfigure,  disable,  and  kill  the  said  John  Murphy.  The  errors  com- 
plained of  appear  in  the  several  bills  of  exception,  which  were  taken  to 
opinions  of  the  county  court  given  during  the  prepress  of  the  trial.  We 
win  notice  them  in  the  order  in  which  the  said  oills  of  exception  were 
taken  and  are  numbered  in  the  record.    And,  — 
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First.  We  are  of  opinion  that  the  county  court  did  not  err  in  over- 
ruling  the  motion  of  the  plaintiff  in  error  to  withdraw  his  plea  ci  not 
guilty,  and  file  the  special  plea  set  out  in  the  first  bill  of  exceptions. 
Even  if  the  special  plea  had  been  offered  in  time  it  presented  no  bar 
to  the  prosecution,  and  was  properly  rejected  on  that  ground.  It  avers 
that  the  plaintiff  in  error   had   been   charged  before  a  justice  of  the 

Seace  of  said  county  vrith  having  committed  an  assault  upon  the  said 
ohn  Murphy;  that  the  said  justice  had  jurisdiction  of  the  case,  and 
after  hearing  all  the  evidence,  found  the  accused  guilty  of  the  assault 
charged,  and  adjudged  him  to  pay  the  sum  of  ten  dollars  as  a  penalty 
therefor  and  costs ;  that  the  said  judgment  was  final,  unrevoked,  and  in 
full  force  ;  that  the  assault  and  battery  so  charged,  and  of  which  he  was 
so  convicted  before  said  justice,  is  the  same  identical  offence  set  forth  in 
said  indictment ;  and  that  the  record  of  said  proceeding  had  been  lost,  so 
that  the  same  could  not  be  produced ;  but  that  he  was  ready  to  make 
proof  of  the  same  by  said  justice  and  others. 

'This  proceeding  before  a  justice  of  the  peace  must  have  been  under  the 
act  approved  March  30, 1871,  entitled  '*  An  act  to  extend  the  jurisdiction 
of  police  justices  and  justices  of  the  peace  in  certain  cases ; "  Acts  of 
Assembly,  1870-71,  p.  862.  But  that  act,  while  it  gives  to  justices  of  the 
peace  '^  concurrent  jurisdiction  with  the  county  and  corporation  courts  of 
the  state,  of  all  cases  of  assault  and  battery,  not  felonious^  occurring  within 
their  jurisdiction,"  gives  them  no  jurisdiction  whatever  of  such  cases  of 
assault  and  battery  as  are  felonious.  And  as  the  assault  and  battery 
charged  in  the  indictment  in  this  case,  and  of  which  the  accused  was  con- 
victed by  the  verdict  and  judgment,  was  felonious,  therefore  a  justice  of 
the  peace  had  no  jurisdiction  of  the  case ;  and  any  judgment  which  may 
have  been  rendered  by  a  justice  as  alleged  in  said  plea  is  null  and  void, 
and  was  no  bar  to  the  prosecution  for  the  felony. 

But  even  if  the  accused  had  been  indicted  and  convicted  of  a  mere  as- 
sault and  battery,  in  the  county  court  having  jurisdiction  of  such  an  offence 
generally,  the  conviction  would  not  have  been  a  bar  to  an  indictment  for 
a  felony  in  the  perpetration  of  which  the  assault  and  battery  was  commit- 
ted. The  misdemeanor  in  such  case  is  considered  as  merged  in  the  felony. 
^^  Where  the  prisoner  has  been  convicted  of  a  misdemeanor,  and  is  after- 
wards indicted  for  a  felony,  the  two  offences  have  been  considered  so  es- 
sentially distinct,  that  a  conviction  of  one  was  deemed  no  l^al  bar  to  the 
indictment  of  the  other.  In  the  Commonwealth  v.  Rohy^  12  Pick.  R.  496, 
the  misdemeanor  was  an  assault  charged  to  have  been  committed  with 
intent  to  murder.  After  conviction  of  this  offence,  the  party  assaulted 
died,  and  then  the  prisoner  was  indicted  of  murder.  He  pleaded  autrefoU 
convict^  to  which  there  was  a  demurrer ;  and  after  full  argument  and  great 
consideration,  the  judges  came  unanimously  to  the  conclusion,  that  the 
facts  constituting  the  murder  would  not  have  been  competent  evidence  to 
vrarrant  a  conviction  of  the  assault,  and  jud^aent  was  entered  that  the 
plea  was  not  good,  and  that  the  prisoner  should  answer  over  to  the  indict- 
ment."    3  Rob.  Pr.  (old  ed.)  131. 

Secondly.  We  are  of  opinion  that  the  county  court  <lid  not  err  in  ex- 
cluding certain  evidence  from  the  jury,  as  mentioned  in  the  second  bill  of 
exception.    It  is  stated  in  that  bill,  ^'  that  upon  the  trial  of  this  case,  the 
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commonwealth  introduced  John  Murphy  as  a  witness ;  and  upon  his 
examination,  he  was  asked  by  the  defendant  if  he  did  not  state  to  his 
wife,  Nancy  Murphy,  at  his  own  house,  a  short  time  after  he  was'  struck 
by  the  defendant,  that  the  defendant  acted  only  in  his  own  defence ;  to 
which  he  replied,  that  he  did  not  make  any  such  statement.  The  defend- 
ant further  asked  the  said  witness,  Murphy,  if  he  was  not  living  at  the 
time  in  a  state  of  adultery,  and  that  the  difficulty  arose  by  his  espousing 
the  cause  of  the  said  Mary  Elliott ;  to  which  he  replied  that  he  never  had 
any  sexual  intercourse  with  the  said  Elliott.  The  said  Nancy  Murphy  was 
then  called  by  the  defendant,  and  stated  that  at  the  time  of  the  said  diffir 
eulty,  said  John  Murphy  and  Mary  Elliott  were  living  together  as  man 
and  wife ;  that  he  had  driven  the  witness,  his  wife,  off,  some  six  or  seven 
years  since,  and  also  his  children,  and  they  still  live  apart ;  and  further, 
that  he  stated  to  her  at  his  own  house,  a  short  time  after  the  difficulty, 
that  he  would  rather  be  killed  than  that  Mary  Elliott  should  be  hurt ; 
and  that  at  the  time  Alexander  Murphy,  the  defendant,  struck  him,  he 
was  acting  only  in  his  own  defence ;  all  of  which,  upon  the  motion  of 
the  commonwealth,  was  excluded  from  the  jury ; "  to  which  the  defendant 
excepted. 

The  evidence  thus  excluded  consisted  of  answers  of  the  witness,  John 
Murphy,  to  two  questions  put  to  him  by  the  defendant  on  cross-examina- 
tion ;  and  a  statement  made  by  the  witness,  Nancy  Murphy,  on  her 
examination  in  chief  by  the  defendant.  The  court  did  not  err  in  exclud- 
ing the  first  question  propounded  to  the  witness,  John  Murphy,  and  his 
answer  thereto:  1st,  because  the  question  tended  to  criminate  the  wit- 
ness ;  and  2d,  because  it  required  him  to  state  a  communication  supposed 
to  have  been  made  by  him  to  his  wife,  which,  if  made,  was  what  the  law 
considers  a  confidential  communication,  and  which  he  was  not  bound  to  dis- 
close. Nor  did  the  court  err  in  excluding  the  second  question  propounded 
to  the  said  John  Murphy,  and  his  answer  thereto  :  1st,  because  the  ques- 
tion tended  to  criminate  the  witness ;  2d,  because  the  fact  sought  to  be 
proved  by  the  answer  to  this  question  was  wholly  irrelevant  and  inadmis- 
sible evidence  in  the  case ;  and  8d,  because  the  answer  of  the  witness  to 
the  question,  "  that  he  never  had  any  sexual  intercourse  with  the  said 
Elliott,  denied  the  guilt  imputed  to  him  by  the  question ;  which  being  a 
collateral  matter  not  connected  with  the  subject  of  the  prosecution,  his 
answer  to  the  question  was  conclusive,  and  could  not  be  contradicted  by 
any  testimony  on  behalf  of  the  defendant.  In  regard  to  the  statement 
made  hj  the  witness,  Nancy  Murphy,  wife  of  the  said  John  Murphy,  the 
court  did  not  err  in  excluding  it,  if  not  because  the  whole  of  it  tended  tp 
criminate  her  husband,  at  least,  because  that  part  of  it  which  related  to 
John  Murphjr  and  Mary  Elliott's  living  together  as  man  and  wife,  and  to 
his  having  driven  oS  his  wife  and  children,  and  living  apart  from  them, 
was  irrelevant  and  inadmissible  evidence  in  the  case,  and  because  the 
residue  of  it  disclosed  communications  supposed  to  have  been  made  by  the 
husband  to  the  wife,  is  what  the  law  considers  confidential ;  and  which, 
therefore,  she  had  not  a  right  to  disclose. 

To  show  that  the  evidence  of  the  wife  was  admissible  in  this  case,  1  Phil, 
on  Ev.  top  pa^e  68,  marg.  84,  was  referred  to,  and  relied  on  by  the  coun- 
sel for  the  plamtiff  in  error.    It  is  there  said,  that  ^*  although  the  husband 
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and  wife  are  not  allowed  to  be  witnesses  against  each  other,  where  either 
is  directly  or  immediately  interested  in  the  event  of  a  proceeding,  whether 
civil  or  .criminal,  yet  in  collateral  proceedings,  not  immediately  affecting 
their  mutual  interest,  their  evidence  is  receivable,  notwithstanding  that 
the  evidence*  of  the  one  tends  to  contradict  the  other,  or  may  subject  the 
other  to  a  legal  demand,  or  even  to  a  criminal  charge."  "  The  rule  laid 
down  in  the  case  of  the  KingY.  The  Inhabitants  of  Olivigery^  2  T.  R,  26o, 
it  is  further  said  by  that  writer  (namely,  that  a  husband  or  wife  ought 
not  to  be  permitted  to  give  any  evidence  that  may  even  tend  to  criminate 
each  other),  "  is  now  considered  as  having  been  laid  down  in  terms  much 
too  general  and  undefined."  He  then  refers  to  the  cases  of  the  King  v. 
The  Inhabitants  of  All  Saints^  6  Maul.  &  Sel.  194 ;  and  The  King  v.  The 
Inhabitants  of  Bathwick^  6  Bam.  &  Ad.  R.  639,  in  which  he  says  the 
rule  was  much  discussed,  and  the  court  of  king's  bench  was  of  opinion, 
after  much  argument,  that  the  rule  laid  down  in  2%€  King  v.  Climger 
was  too  large  and  general.  In  a  subsequent  case,  however,  Hie  King  v. 
Oleed^  2  Russ.  Cr.  &  M.  983,  ed.  by  Greaves,  also  mentioned  by  Phillips, 
"  Upon  an  indictment  for  larceny,  where  a  woman  was  called  on  the  part 
of  the  crown  to  prove  that  her  husband,  who  had  absconded,  had  been 
present  when  the  article  was  stolen,  and  that  she  saw  him  deliver  it  to 
the  prisoner,  —  Taunton,  J.,  after  consulting  with  Littledale,  J.,  rejected 
the  witness.  His  lordship  says :  '  The  evidence  of  the  wife  here  would 
directly  charge  the  husband  with  being  a  principal ;  and  although  there 
is  no  prosecution  pending,  her  evidence  cannot  but  facilitate  an  accusa- 
tion against  her  husband.  Now  the  law  does  not  allow  the  wife  to  give 
evidence  against  her  husband,  and  it  is  quite  consistent  with  that  princi- 
ple, that  this  evidence  should  not  be  received.'  "  "  It  may  be  doubted, 
however,"  says  Phillips,  "  whether  this  ruling  was  correct.  It  would  cer- 
tainly appear  not  to  be  so  upon  the  principles  laid  down  in  Hex  v.  Bath- 
wick  (which  was  cited  in  the  case),  for  if  the  husband  were  indicted  for 
the  theft,  the  wife  could  not  be  a  witness  on  that  trial,  nor  could  any- 
thing she  had  said  on  the  former  trial  be  in  any  way  adduced  in  evidence 
against  him." 

Thus  the  law  seems  to  stand  in  England,  where  the  weight  of  authority 
now  is,  that  in  such  a  case  as  this  the  testimony  of  the  wife  would  not  be 
inadmissible  on  the  ground  of  interest,  and  that  it  tended  to  crin^inate  her 
husband ;  and  the  weight  of  authority  in  this  country,  that  is,  in  the 
states  of  this  Union,  may  be  the  same  way.  See  1  Greenl.  on  Ev,  §  342 
and  notes.  But  in  Stein  v.  Bowman^  13  Peters  R.  209,  the  case  of  The 
King  V.  Cliviger^  2  T.  R.  263,  is  mentioned  without  disapprobation  by 
McLean,  J.,  in  delivering  the  opinion  of  the  court,  though  he  refers  also 
to  the  subsequent  ease  reported  in  6  Maul.  &  Sel.  194,  and  concludes  that 
the  law  does  not  seem  to  be  entirely  settled  how  far  in  a  collateral  case  a 
wife  may  be  examined  on  matters  in  which  her  husband  may  be  eventually 
interested.  The  most  that  can  be  said  on  the  subject  seems  to  be,  that 
the  law  upon  the  question  is  unsettled. 

But  we  do  not  deem  it  necessary  to  decide  the  question  in  this  case,  as 
there  is  another  ground  upon  which  we  think  that  so  much  of  the  evidence 
rejected  a.s  is  relevant  to  the  case  is  clearly  inadmissible  —  we  mean  that 
portion  of  tlie  evidence  of  Nancy  Murphy,  which  says  that  her  husband 
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^^  stated  to  her  at  his  own  house,  a  short  time  after  the  difficulty,  that  he 
would  rather  be  killed  than  that  Mary  Elliott  should  be  hurt ;  and  that 
at  the  time  Alexander  Murphy,  the  defendant,  struck  him,  he  was  acting 
only  in  his  own  defence,"  The  ground  on  which  this  evidence  is  inad- 
missible is  thus  stated  in  Greenleaf  on  Evidence,  §  254 :  ^'  Communica- 
tions between  husband  and  wife  belong  also  to  the  class  of  privil^ed 
communications,  and  are  therefore  protected,  independently  of  the  ground 
of  interest  and  identity,  which  precludes  the  parties  from  testifying  for  or 
against  each  other.  The  happiness  of  the  married  state  requires  that  there 
should  be  the  most  unlimited  confidence  between  husband  and  wife  ;  and 
this  confidence  the  law  secures,  by  providing  that  it  shall  be  kept  forever 
inviolable  ;  that  nothing  should  be  extracted  from  the  bosom  of  the  wife 
which  was  confided  there  by  the  husband.  Therefore,  after  the  parties  are 
separated,  whether  it  be  by  divorce  or  by  the  death  of  the  husband,  the 
wife  is  still  precluded  from  disclosing  any  conversation  with  him  ;  though 
she  may  be  admitted  to  testify  to  facts  which  came  to  her  knowledge  bv 
means  equally  accessible  to  any  person  not  standing  in  that  relation. 
Several  authorities  are  cited  in  the  note  to  this  section,  but  only  two  of 
them  will  be  noticed  here.  In  Stein  v.  Bowman^  13  Peters  R.  209,  it  was 
held  that  a  wife,  after  the  death  of  her  husband,  cannot  be  allowed  to 
prove  that  her  husband  had  confessed  to  her  that  he  had  committed  per- 
jury in  a  deposition  read  in  the  cause.  McLean,  J.,  in  delivering  the 
opinion  of  the  court,  said  :  ^^  In  the  present  case  the  witness  was  called  to 
discredit  her  husband ;  to  prove,  in  fact,  that  he  had  committed  perjury, 
and  the  establishment  of  the  fact  depended  on  his  own  confession  —  con- 
fessions which,  if  ever  made,  were  made  under  all  the  confidence  that  sub- 
sists between  husband  and  wife.  It  is  true  the  husband  was  dead,  but 
this  does  not  weaken  the  principle.  Indeed,  it  would  seem  rather  to  in- 
crease, than  lessen,  the  force  of  the  rule.  Can  the  wife,  under  such  cir- 
cumstances, either  voluntarily  be  permitted,  or  by  force  of  authority  be 
compelled,  to  state  facts  in  evidence  which  render  infamous  the  character 
of  her  husband  ?  We  think,  most  clearly,  that  she  cannot  be.  Public 
policy  and  established  principles  forbid  it."  In  Rohin^  ^c,  v.  King^  2 
Leigh,  140 :  In  a  suit  by  persons  held  in  slavery  against  their  master,  to 
recover  their  freedom,  defendant  claimed  plaintiffs  as  slaves  by  purchase 
of  them  as  slaves  from  W.  K.,  deceased ;  and  plaintiffs  offered  K.  K., 
widow  of  W.  K,  to  prove  that  W.  K.,  in  his  lifetime,  before  sale  to  de- 
fendant, repeatedly  declared,  in  presence  of  his  family,  and  without  in- 
junctioxi  of  secrecy,  that  the  mother  of  plaintiffs  then  held  by  him  in 
slavery  was  an  Indian  woman.  Held :  Widow  not  competent  witness  to 
prove  such  declarations  of  her  deceased  husband.  This  is  the  reporter's 
abstract  of  the  decision.  Judge  Carr,  in  his  opinion,  in  which  the  other 
judges  concurred,  fully  recognizes  the  principle  of  evidence  which  forbids 
the  disclosure  by  a  husband  or  wife  of  confidential  communications  re- 
ceived from  the  other.  After  citing  and  commenting  upon  several  cases 
of  the  kind,  he  says :  '*  These  are  cases  in  which  the  husband  was  a  party ; 
but  the  principle  applies  also  where  he  is  no  party  ;  for  in  the  one  case  or 
the  other,  it  is  equally  a  violation  of  the  confidence  reposed,  to  divulge,  in 
a  court  of  justice,  what  was  imparted  in  the  sacred  privacy  of  domestic 
intercourse  ;  and  of  this  opinion,  Starkie  seems  to  be."     After  quoting  a 
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passage  from  that  author's  work  on  evidence  (part  IV.  p.  709),  he  further 
says :  ^^  Now  the  case  from  Strange  did  not  violate  this  rule  ;  the  wife  dis- 
closed no  communication  ;  but  being  present  when  the  goods  were  bought, 
she  was  called  to  prove  on  whose  credit  the  sale  was  made.  But  is  not 
our  case  very  different  ?  I  think  so.  The  husband  was  at  the  time  hold- 
ing in  slaverv  the  mother  and  her  children  ;  if  she  was  an  Indian  woman 
they  were  all  entitled  to  their  freedom.  Can  we  possibly  suppose  that  he 
meant  to  make  such  a  declaration  public  ?  It  is  stated  tkat  the  party 
offered  to  prove  that  these  declarations  were  made  repeatedly  in  the  pres- 
ence of  the  family,  and  they  were  not  requested  to  keep  them  secret.  This 
could  only,  I  presume,  be  proved  bv  the  wife ;  and  I  question  the  pro- 
priety of  permitting  her  thus  to  qualify  herself  to  disclose  such  communi- 
cations. But  suppt>8e  it  proved  that  the  declarations  were  so  made,  and 
no  secrecy  enjoined  ;  would  it  follow  that  the  husband  wished  or  expected 
they  should  be  divulged  ?  Are  we  to  say  that  every  word  spoken  in  the 
thoughtless,  careless  confidence  of  the  domestic  circle  is  free  for  public 
disclosure,  unless  secrecy  be  expressly  enjoined  ?  Is  not  the  converse  of 
the  proposition  true  ?  And  would  it  not  have  a  most  mischievous  effect, 
would  it  not  seriously  break  in  upon  that  confidence  which  is  the  charm 
of  domestic  life,  if  men  should,  from  our  decisions,  have  cause  to  fear  that 
after  they  were  in  their  graves,  their  reputation  might  be  injured  and  their 
children  ruined,  by  the  declarations  they  had  made  in  the  bosoms  of  their 
families  ?  This  freedom  from  restraint  or  apprehension,  in  the  intercourse 
of  one's  own  fireside,  seems  to  me  so  necessary  to  the  quiet  and  repose  of 
society,  that  I  am  fearful  of  trenching  upon  it  in  the  slightest  degree." 

According  to  the  authorities  referred  to,  we  think  there  can  be  no  doubt 
of  the  inadmissibility,  as  evidence  in  this  case,  of  the  statement  said  by 
the  witness,  Nancy  Murphy,  to  have  been  made  to  her  by  her  husband, 
at  his  own  house.  That  the  husband  and  wife  lived  apart  when  the  state- 
ment was  made  does  not  take  the  case  out  of  the  operation  of  the  prin- 
ciple. The  parties  were  not  legally  separated.  They  still  were  man  and 
wife,  entitled  to  all  their  legal  rights  as  such,  however  unworthily  the 
husband  may  have  acted.  The  rest  of  the  evidence  set  out  in  the  second 
bill  of  exceptions  is  inadmissible,  as  we  have  clearly  seen,  upon  other 
grounds. 

Thirdly.  We  are  of  opinion  that  the  said  county  court  did  not  err  in 
overruling  the  motion  of  the  prisoner  to  set  aside  the  verdict  imd  grant 
him  a  new  trial,  as  mentioned  in  his  third  and  last  bill  of  exceptions ;  and 
that  all  the  reasons  assigned  in  said  bill  for  granting  such  new  trial  are 
insufficient  for  that  purpose.  They  are  five  in  number.  The  Ist,  "  Be- 
cause he  was  arraigned  and  plead  without  the  aid  of  counsel,  having  none 
present  when  he  plead  not  guilty  to  the  indictment,"  is  not  well  founded. 
A  man  may  plead  for  himself.  The  prisoner  said  he  had  counsel,  though 
they  happened  to  be  absent.  He  plead  voluntarily,  and  had  the  cause 
continued ;  and  his  counsel  were  present  and  defended  him  at  his  trial. 
The  2d  and  3d  have  already  been  disposed  of,  being  the  subjects  of  the 
first  and  second  bills  of  exception.  The  4th  is^  ^*  Because  the  court  erred 
in  giving  to  the  jury  the  instructions  asked  for  by  the  commonwealth. 
These  instructions  were  not  excepted  to  when  they  were  given,  nor  until 
after  the  verdict ;  and  it  is  at  least  doubtful,  whether  they  can  be  regarded 
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as  a  part  of  the  record.  They  are  not  copied  in  the  third  bill  of  exceptions, 
nor  are  they  therein  referred  to,  except  by  being  mentioned  as  aforesaid, 
in  the  third  of  the  reasons  assigned  for  a  new  trial.  They  are  copied  by  the 
clerk  at  the  end  of  the  record.  Without  deciding  whether  they  can  prop- 
erly be  considered  as  a  part  of  the  record,  but  assuming  them  to  be  so,  for 
the  purposes  of  this  case,  we  are  of  opinion  that  the  court  did  not  err  in 
giving  them.  After  giving  two  instructions  on  the  motion  of  the  pris- 
oner, the  court  gave  the  following  on  the  motion  of  the  commonwealth :  — 

^^  The  court  also  instructs  the  jury,  that  the  law  is,  that  a  man  is  taken 
to  intend  that  which  he  does,  or  which  is  the  natural  and  necessary  conse- 
quence of  his  own  act :  and  therefore,  that  if  they  believe  from  the  evi- 
dence that  Alexander  Murphy  wounded  his  father,  John  Murphy,  by  the 
deliberate  use  of  an  instrument  likely  to  produce  death,  under  the  circum- 
stances, then  the  presumption  of  the  law,  arising  in  the  absence  of  proof 
to  the  contrary,  is,  that  he  intended  the  consequences  that  resulted  from 
said  use  of  said  deadly  instrument. 

*'  The  court  further  instructs  the  jury,  that  the  law  is,  that  malice  may 
be  implied  from  the  deliberate  use  of  a  deadly  weapon  in  the  absence  of 
proof  to  the  contrary."  These  two  instructions  correctly  expound  the 
law,  and  were  appropriate,  and  not  mere  abstractions.  The  5th  and  last 
of  the  reasons  assigned  are,  that  *^  the  judgment  should  be  arrested,  be- 
cause there  is  no  felony  charged  in  the  second  count  of  the  indictment,  which 
may  be  the  one  under  which  the  jury  found  him  guilty."  They  found 
him  guilty  under  both  ;  and  if  either  be  sufficient,  it  is  enough.  Whether 
a  felony  be  chained  in  the  second  count  or  not,  is  a  question  which  we  need 
not  decide,  as  the  first  is  certainly  a  good  count,  and  is  conceded  to  be  so 
by  the  plaintiff  in  error.  No  motion  was  made  to  set  aside  the  verdict 
upon  the  ground  that  it  was  contrary  to  law  and  evidence  ;  and  certainly 
it  was  contrary  to  neither. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment,  and  that  it 
ought  to  be  affirmed.  Judgment  affirmed. 


DISTRICT  COURT  OP  THB  UNITED  STATES.  —  EASTERN  DIS- 
TRICT OP  MICHIGAN. 

[August,  1874.] 

ADMIRALTY.  —  MARITIME    LEBN    FOR    NECESSARIES    SUPPLIED  TO  FOR 

EIGN  SHIP.  —  ASSIGNMENT  OF  SUCH  LIEN. 

THE  OHAMPIOK 

Maritime  liens  far  necessaries  supplied  in  England  to  a  foreign  ship  have  always 

existed  there. 
The  assignment  pfa  claim  under  a  maritime  lien  divests  the  lien. 

This  is  a  libel  in  rem  by  James  O'Leary,  for  wood  supplied  to  the  tug 
by  the  libellant  at  Lampton,  on  Saint  Clair  River,  in  the  Province  of 
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Ontario,  in  October  and  November,  1871.  The  tug  was  a  vessel  of  the 
United  States,  and  owned  and  registered  at  Detroit,  in  this  district. 

The  libellant  was  a  citizen  of  Ontario,  and  a  subject  of  Great  Britmn. 

Before  the  suit  was  brought,  O'Leary  had  assigned  his  claim  to  John- 
son &  Co.,  brokers  and  bankers,  of  Port  Huron,  m  this  district,  and  the 
suit  was  brought  at  their  instance  and  for  their  benefit. 

The  claim  was  evidenced  by  drafts  drawn  by  the  master  of  the  tug 
upon  the  owner.  After  the  suit  had  been  commenced,  and  before  the 
hearing,  Johnson  &  Co.  withdrew  the  drafts  from  the  hands  of  their 
proctors,  and  without  further  consultation  or  cooperation  with  them, 
made  a  settlement  with  and  received  payment  from  the  owner  of  the  tug, 
but  not  including  costs,  and  without  any  reservation  as  to  costs,  and  de- 
livered up  the  drafts  ;  and  the  proctors'  costs  have  not  been  paid.  Libel- 
lants'  proctors  now  ask  for  a  decree  for  their  costs. 

This  is  opposed  on  behalf  of  the  owner  of  the  tug,  on  three  grounds : 

First.  That  by  the  laws  of  the  Province  of  Ontario,  where  the  supplies 
were  furnished,  there  was  no  maritime  Uen  for  the  same ;  and  that  there- 
fore libellant  had  no  right  of  action  in  rem^  and  the  court  was  without 
jurisdiction  in  the  premises. 

Second.  That  any  lien  which  may  have  existed  in  favor  of  libellant 
ceased  on  the  assignment  of  his  claim  to  Johnson  &  Co. 

Third.  That  in  any  event,  the  proctors  having  voluntarily  delivered 
up  to  Johnson  &  Co.  the  evidences  of  claim,  and  thus  enabled  them  to 
make  a  full  and  complete  settlement  with  the  owner,  the  proctors  cannot 
now,  without  proof  of  collusion,  look  to  the  tug  or  her  owner  for  their 
costs,  but  must  look  to  Johnson  &  Co.  alone. 

Upon  the  question  of  lien,  it  is  conceded  that  if  a  maritime  lien  for 
supplies  had  an  existence  in  Ontario  in  any  case,  it  had  in  this. 

There  are  several  other  suits  against  the  tug  in  behalf  of  Canadian 
parties,  for  supplies,  and  depending  substantially  upon  the  same  questions 
as  the  present  case,  and  the  decision  in  this  case  is  to  determine  the  others. 

Mr.  L,  S,  Trowbridge^  for  libellant. 

Mr.  F,  H.  Canjield,  contra. 

LONGYEAR,  J.  The  argument  of  respondent's  advocate  in  support  of 
the  first  ground  of  defence  —  that  there  was  no  lien  by  the  lex  loci  con- 
tractus^ and  therefore  no  right  of  action  in  rem  in  this  court  —  is  based 
upon  the  following  propositions  :  — 

First.  That  the  laws  of  France,  which  prevailed  in  Canada  at  the  time 
of  its  conquest  by  England,  and  by  which  there  was  a  lien  for  necessaries 
supplied  to  a  ship,  had  been  superseded  by  the  laws  of  England. 

Second.  That  a  lien  for  necessaries  supplied  to  a  ship,  whether  domes- 
tic or  foreign,  never  had  an  existence  in  England  until  it  was  created  by 
act  of  parliament. 

Third.  That  the  act  of  3  &  4  Victoria,  chap.  65,  sec.  6  (in  1840), 
creating  a  lien  in  such  cases,  had  no  operation  in  Upper  Canada,  now 
the  Province  of  Ontario,  because  not  so  expressly  named  and  provided. 

Fourth.  That  such  was  the  state  of  the  law  in  the  Province  of  On- 
tario in  October  and  November,  1871,  when  the  cause  of  action  in  this 
case  arose. 

The  arguments   were   confined  to  these  propositions,  and  were  con- 
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ducted  on  both  sides  with  commendable  zeal  and  ability,  and  elaborate 
research.  I  have  also  received  much  aid  from  an  instructive  brief  of 
Messrs.  H.  H.  Swan  and  J.  W.  Finney,  proctors  and  advocates  for  libel- 
lants  in  another  suit  now  tmder  advisement  and  in  which  this  same 
question  is  involved. 

It  will  be  seen  that  the  second  proposition  lies  at  the  foundation  of  the 
entire  argument;  because  it  is  only  by  maintaining  it,  that  the  others 
are  of  any  consequence.  The  second  proposition  will  therefore  be  first 
considered.  In  considering  this  proposition,  it  must  be  borne  in  mind 
that  the  Champion  was  a  vessel  of  the  United  States  and  therefore  for- 
eign to  the  place  where  the  necessaries  were  supplied. 

It  is  too  well  settled  and  understood  to  need  citation  of  authorities,  or 
admit  of  discussion,  that,  as  to  domestic  vessels,  jurisdiction  to  enforce 
the  lien  accorded  by  the  maritime  law  to  material-men,  by  action  in  rem 
in  the  admiralty  or  elsewhere,  was  long  since  overthrown  and  denied  in 
England,  and  the  lien  itself  held  never  to  have  had  any  existence  there. 
Such  has  hitherto  always  been  the  rule  in  the  United  States  also,  where 
the  maritime  law  was  at  first  adopted  as  it  was  administered  in  England, 
together  with  all  its  inconsistencies  and  incongruities  as  applied  to  the 
condition  of  things  here.  The  incongruity  of  limiting  the  jurisdiction  to 
tide  water  has  already  been  abandoned,  and  has  ceased  to  mar  the  har- 
mony of  the  system ;  and  judging  from  the  recent  amendment  of  Ad- 
miralty Rule  12  by  the  supreme  court,  and  certain  foreshadowings  by 
recent  enunciations  from  the  bench  of  that  court,  and  to  which  may  be 
added  a  recent  decision  by  the  district  court  for  the  Eastern  District  of 
Missouri,  it  is  evident  that  this  other  is  about  to  meet  the  same  fate. 
Wilson  V.  BelU  6  Chicago  Leg.  News,  261 ;  The  Commonioealth^  20  In- 
ternal Revenue  Record,  64  ;  S.  C,  6  Chicago  Leg.  News,  234. 

But  it  is  by  no  means  so  well  settled,  although  seemingly  so  under- 
stood, that  the  denial  of  jurisdiction  in  the  admiralty  to  enforce  liens  of 
material-men,  extended  to  necessaries  supplied  .  in  England  to  foreign 
vessels^  and  much  less  so  in  regard  to  the  existence  of  the  lien  in  such 
cases.  It  is  true,  it  seems  to  be  assumed  by  Mr.  Abbott  in  his  excellent 
work  on  shipping  (pages  142  to  150),  and  it  was  no  doubt  held  by  the 
court  of  king's  bench,  that  the  denial  went  to  that  extent,  both  as  to  the 
jurisdiction  and  the  existence  of  the  lien.  To  my  mind,  however,  it  is 
apparent  from  the  notes  to  those  pages  of  Abbott,  and  the  cases  there 
cited  and  commented  on  in  both  text  and  notes,  that  the  controversy  in 
this  respect  between  the  admiralty  and  common  law  courts  of  England 
never  was  entirely  settled  and  determined,  the  one  way  or  the  other  : 
that,  in  fact,  that  controversy  continued  as  to  foreign  vessels  until  it  was 
finally  disposed  of  and  determined  in  favor  of  the  admiralty,  by  the  stat- 
ute of  3  &  4  Vict,  supra.  The  high  court  of  admiralty  did  not  under- 
stand the  denial  to  have  gone  to  the  extent  claimed,  certainly  a9  late  as 
1834.  In  that  year,  in  the  case  of  The  Neptune^  3  Hagg.  129,  140 ; 
8  Eng.  Adm.,  Sir  John  NichoU,  delivering  the  opinion  qf  the  court,  says  : 
"  In  England,  then,  the  law  of  nations,  of  which  the  lex  mercatoria  is  a 
branch,  forms  part  of  the  common  law,  unless  it  be  altered  or  controlled 
by  parliament  or  the  municipal  courts.  It  is  clear  that  by  the  civil  law, 
and  by  the  general  law  of  other  nations,  when  uncontrolled,  persons  who 
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have  furnished  materials  for  the  fitting  out  of  a  ship  have  a  lien  upon  the 
ship  itself,  and  if  so,  upon  the  proceeds  of  the  ship.  If  an  English  ship 
were  repaired  in  France  or  in  Holland,  material-men  might  there  arrest 
and  enforce  payment  against  the  ship  itself.  How  far  a  foreign  ship  re- 
paired here  might  not  be  subject  to  the  same  right  is  a  question  into 
which  it  is  not  necessary  now  to  inquire,  for  the  Neptune  is  a  British 
ship,  and  in  such  case  tne  municipal  courts  of  this  country  have  so  far 
departed  from  the  rule  of  the  civil  law  that  they  have  held  that  the  lien 
does  not  extend  to  the  ship  itself;  and  so  far,  therefore,  this  court  is 
restrained ;  but  they  have  not  gone  further."  It  is  true,  the  Neptune, 
being  a  domestic  ship,  and  the  repairs  having  been  done  in  England,  and 
the  application  in  that  case  being  to  participate  in  surplus  proceeds,  and 
not  a  proceeding  against  the  ship  itself,  the  point  thus  discussed  was  not 
directly  involved ;  but  what  was  said  none  the  less  shows  that,  in  the 
opinion  of  Sir  John  Nicholl  at  least,  the  question  of  lien  for  necessaries 
supplied  to  a  foreign  vessel  in  England  had  not  then  passed  beyond  con- 
troversy in  her  courts. 

The  judgment  in  that  case  was  afterwards  reversed  by  the  privy  coun- 
cil, 2  Knapp^s  Cases,  94,  on  the  ground  that  it  allowed  a  party  to  par- 
ticipate in  proceeds  who  had  no  lien  upon  the  vessel  itself ;  and  it  became 
a  leading  case  and  was  deemed  a  final  determination  of  the  question  of 
lien  for  necessaries  supplied  in  England,  so  far  as  it  related  to  domestic 
ships. 

The  statute  of  3  &  4  Vict.,  supra^  must  be  regarded,  I  think,  as  de- 
claratory, .or  at  least  as  a  recognition,  merely,  of  what  the  maritime  law 
then  was,  so  far  as  concerned  the  question  of  lien  for  necessaries  supplied 
to  a  foreign  ship,  whether  within  the  body  of  a  country  or  upon  the  high 
seas,  and  not  as  introducing  a  new  principle  into  English  jurisprudence. 
This,  I  think,  is  abundantly  evident  from  the  language  of  the  enactment 
itself,  which  is  as  follows :  ^^  The  high  court  of  admiralty  shall  have 
jurisdiction  to  decide  all  claims  and  demands  whatsoever  in  tiie  nature  of 
salvage  services  rendered  to  or  damage  received  by  any  ship  or  sea-going 
vessel,  or  in  the  nature  of  towage,  or  for  necessaries  supplied  to  any  for- 
eign ship  or  sea-going  vessel,  and  to  enforce  payment  thereof,  whether 
such  ship  or  vessel  may  have  been  within  the  body  of  the  country  or  upon 
the  high  seas,  at  the  time  when  the  services  were  rendered,  or  damage  re- 
ceived, or  necessaries  furnished,  in  respect  of  which  such  claim  is  made.*^ 
Abb.  on  Ship.  150.  It  will  be  noticed  that  the  act  does  not  purport  to 
create  a  lien.  It  leaves  that  question  just  where  it  stood  before,  and,  of 
course,  to  be  determined  by  the  maritime  law.  It  seems  to  assume  the 
existence  of  the  lien,  and  then  simply  restores  to  the  admiralty  a  juris- 
diction in  relation  to  it,  of  which  it  had  been  deprived  by  the  municipal 
courts.  That  this  is  the  light  in  which  that  act  was  regarded  by  the 
high  court  of  admiralty,  is  evident  by  the  subsequent  decision  of  that 
court  in  at  least  two  cases.  One,  The  Alexander^  1  W.  Rob.  288,  soon 
after  the  act  went  into  operation,  holding  that  the  jurisdiction  conferred 
by  the  act  was  not  confined  to  cases  of  necessaries  supplied  after  it  went 
into  operation ;  and  the  other.  The  Wataga^  Swab.  165,  at  a  later  period 
(1856),  holding  that  the  jurisdiction  conferred  by  the  act  extended  to 
claims  for  necessaries  supplied  to  a  foreign  vessel  in  colonial  as  well  as  in 
British  ports. 
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In  the  case  of  The  Alexander  the  libel  was  in  rem  against  a  Norwegian 
ship  for  necessaries  supplied  to  her  in  England  in  1835,  five  years  before 
the  act  went  into  operation.  The  jurisdiction  of  the  court  was  contested 
on  the  ground  that  the  act  did  not  affect  past  claims.  But  the  court  held 
the  contrary,  and  maintained  the  jurisdiction.  In  the  course  of  the  opinion 
(p.  294),  Dr.  Lushington  said :  ^'  Now  the  action  in  the  case  is  brought  in 
virtue  of  the  particular  statute  recently  enacted,  and  without  that  statute 
the  court  would  not  have  been  justified  in  entertaining  the  suit  at  all ;  for 
although  the  subject  matter  of  the  case  clearly  falls  within  the  original 
scope  of  the  maritime  law,  bef(M:e  the  passing  of  the  statute  the  court 
might  have  been  prohibited  from  proceeding  in  the  cause,  on  the  ground 
that  the  common  law  had  narrowed  the  general  jurisdiction  originally 
belonging  to  this  court ;  such  prohibition  is  now  taken  off  by  the  statute, 
but  looking  to  the  words  of  the  act  I  do  not  find  any  expressions  limiting 
the  jurisdiction  of  the  court  to  cases  accruing  subsequent  to  the  period 
when  the  act  came  into  operation."  The  learned  doctor  treated  the  stat- 
ute simply  as  an  act  of  delivery  of  the  admiralty  from  the  thraldom  in 
which  it  had  been  held  by  the  common  law  courts ;  and  he  maintained 
the  jurisdiction,  not  because  the  statute  created  a  lien,  or  that  the  claim 
or  cause  of  action  had  any  foundation  in  it,  but  because  the  lien,  claim, 
and  caose  of  action  clearly  fell  ^^  within  the  original  scope  of  the  maritime 
law,"  and  had  their  foundation  in  it.  I  consider  the  learned  doctor's  posi- 
tion entirely  sound,  and  am  not  aware  that  its  soundness  has  ever  been 
questioned. 

In  the  case  of  The  Wataga  the  application  was  for  payment  out  of  the 
proceeds  of  an  American  ship  for  necessaries  supplied  to  her  in  1856,  at 
the  Cape  of  Good  Hope,  a  British  possession  —  the  case  being,  in  its  in- 
cidents, almost  identical  with  the  one  now  under  consideration.  The 
application  was  opposed  on  the  ground  that  the  statute  of  8  &  4  Vict. 
ch.  65,  sec.  6,  was  not  intended  to  apply  to  the  case  of  necessaries  sup- 
plied to  a  foreign  ship  in  a  port  at  a  distance  from  England,  though  a 
Britisli  possession.  But  Dr.  Lushington,  by  whom  this  case  was  also 
decided,  held  otherwise,  and  maintained  the  jurisdiction.  The  decision 
in  that  case  would  maintain  the  jurisdiction  in  this  in  that  same  court. 
At  the  close  of  the  opinion  (p.  167),  and  after  fully  discussing  the  object 
and  purposes  of  this  act,  he  throws  out  the  following  significant  intima- 
tion :  ^^  This  claim  must  be  maintained ;  but  I  am  by  no  *means  clear, 
even  if  I  am  mistaken  on  the  point  of  colonial  ports,  that  it  could  not  be 
supported  under  the  narrower  interpretation." 

The  high  court  of  admiralty  seems,  in  fact,  never  to  have  relinquished 
its  claim  that  under  the  general  maritime  law  there  was  a  lien  for  sup- 
plies, whether  to  domestic  or  foreign  vessels,  or  whether  within  the  body 
of  a  country  or  upon  the  high  seas,  only  so  that  they  were  necessary  and 
were  furnished  upon  the  credit  of  the  ship.  It  simply  surrendered  to  the 
superior  jurisdiction  and  powers  of  the  common  law  courts,  and  ceased  to 
exercise  the  jurisdiction  to  enforce  the  lien.  When  parliament  in  part 
took  off  the  prohibition  imposed  by  the  common  law  courts,  by  the  stat- 
ute of  3  &  4  Vict.,  the  high  court  of  admiralty  to  that  extent  simply  re- 
sumed that  which  it  had  all  along  claimed  as  its  right,  and  proceeded  at 
onoe  to  enforce  a  lien  which  it  assumed,  and  no  doubt  rightfully,  had  sim- 
ply been  in  abeyance. 
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That  the  lien  for  necessaries  supplied  to  a  ship,  recognized  by  the  gen- 
eral maritime  law,  always  existed  in  England  as  to  foreign  ships,  before 
as  well  as  after  the  act  of  3  &  4  Vict.,  was  assumed  by  our  courts  from 
the  earliest  period  of  the  exercise  of  admiralty  jurisdiction  here ;  for  while 
adopting,  in  the  main,  the  admiralty  jurisprudence  of  England  as  there 
exercised,  the  supreme  court  of  the  United  States  from  the  beginning  as- 
sumed and  fully  recognized  the  existence  of  the  maritime  lien  for  neces> 
saries  supplied  to  a  foreign  ship  in  all  cases,  and  the  jurisdiction  of  the 
federal  admiralty  courts  to  enforce  it.  See  General  Admiralty  Rule  12. 
This  rule,  from  the  beginning,  and  all  through  its  various  modifications 
by  amendments  or  otherwise,  has  always  assumed  the  existence  of  the 
lien,  and  provided  for  its  enforcement.  This  has  always  been  true  of  it 
as  to  foreign  ships,  and  recently  it  has  been  so  amended  as  to  drop  all 
distinction  in  that  regard. 

Maritime  liens  for  necessaries  supplied  in  England  to  a  foreign  ship,  I 
am  satisfied  have  always  had  an  existence  there.  Jurisdiction  to  enforce 
them  was  alone  prohibited.  It  is  well  settled,  however,  that  want  of 
jurisdiction  to  enforce  a  maritime  lien  in  any  particular  locality  is  not 
fatal  to  the  existence  of  the  lien  itself.  The  lien  exists  by  virtue  of  the 
maritime  law,  and  it  follows  the  ship  wherever  she  goes,  and  may  be  en- 
forced wherever  there  is  a  jurisdiction  to  enforce  it.  The  Maggie  Ham" 
mond^  9  Wall.  435,  461 ;  The  Avon^  6  Chicago  Leg.  News,  41.  And  this 
applies  as  well  to  the  objection  that  there  is  no  jurisdiction  to  enforce  a 
maritime  lien  in  the  Province  of  Ontario,  where  the  cause  of  action  in  this 
case  arose. 

The  question*  of  lien  in  this  case,  therefore,  in  the  absence  of  any  pos- 
itive enactment  to  the  contrary,  must  be  determined  by  the  general  mar- 
itime law,  and  by  that  law  there  was  a  lien,  and  abo  jurisdiction  in  this 
court  to  enforce  it. 

No  objection  was  made  that  the  necessaries  in  question  were  not  sup- 
plied upon  the  high  seas^  or  upon  tide  water^  as  those  terms  are  under- 
stood in  English  admiralty  jurisprudence,  and  that  therefore  there  could 
be  no  lien,  and  it  is  therefore  unnecessary  to  consider  it. 

The  omission  of  learned  counsel  to  make  that  objection  was  undoubt- 
edly for  the  very  good  reason  that  since  the  decision  of  the  United  States 
supreme  court  in  the  case  of  The  Eagle^  8  Wall.  15,  and  of  the  United 
states  circuit  court  for  the  Northern  District  of  Ohio,  by  Emmons,  cir- 
cuit judge,  in  the  case  of  The  Avon^  6  Chicago  Leg.  News,  41,  that  objec- 
tion has  no  longer  any  force  in  our  courts.  This  may  be  said  to  be  espe- 
cially so  under  the  authority  of  the  supreme  court  in  the  case  of  The 
JEagley  aupra^  in  a  case  like  the  present,  arising  upon  the  great  boundary 
waters  between  this  country  and  British  North  America,  constituting  as 
they  do  great  national  thoroughfares,  international  in  their  character,  and 
common  to  the  vessels  of  both  countries. 

There  are  many  decisions  of  the  admiralty  courts  of  the  United  States 
which  have  a  bearing  upon  the  question  presented  by  the  ground  of 
defence  here  under  consideration  ;  but  it  would  serve  no  useful  purpose  to 
enter  into  an  analysis  of  them  here,  A  few  of  the  leading  ones,  as  far  as 
I  have  taken  the  time  to  examine  them,  are,  however,  here  cited :  The 
Eagle,  8  Wall.  15 ;  The  Maggie  Hammond,  9  lb.  435,  451 ;  The  Avon,  6 
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Chicago  Leg.  News,  41 ;  The  Rebecca,  Ware,  191, 192 ;  The  PhcBbe,  Wan*, 
267,  268,  271 ;  Bupont  v.  Vance,  19  How,  171 ;  The  Boston,  Blatchf.  & 
Howl.  325 ;  The  Siren,  7  WaU.  156,  158  ;  The  Jerusalem,  2  Gall.  349 ; 
TJie  Chusan,  2  Stx).  466  ;  Pope  v.  Nickerson,  3  Sto.  477  ;  see  also  Abb.  on 
Ship.  142  to  150 ;  2'  Kent  Coram.  8th  ed.  281 ;  2  Pars,  on  Ship.  & 
Adm.  822 ;  Sto.  Confl.  of  Laws,  sec.  286  c. 

The  second  proposition  of  the  argument  in  support  of  the  first  ground 
of  defence,  viz. :  that  there  was  no  lien  and  therefore  no  right  of  action  in 
rem  in  this  case,  is  not  sustained ;  and  with  that  the  whole  superstruc- 
ture of  the  argument  in  support  of  that  defence  falls. 

Second.  The  lien  and  jurisdiction  to  enforce  it  being  maintained  in  fa- 
vor of  the  original  creditor,  was  the  lien  divested  by  the  assignment  of  the 
claim  ? 

Upon  authority,  I  am  clear  that  this  question  must  be  answered  in  the 
affirmative.  It  has  been  so  held  in  every  case  in  the  federal  admiralty 
courts  to  which  my  attention  has  been  called,  in  which  the  decision  was 
not  evidently  influenced  by  special  circumstances. 

In  the  case  of  The  Patchin,  12  Law  Reporter,  21,  Judge  Conkling,  in 
a  well  reasoned  opinion,  so  held  in  regard  to  mariners'  wages.  He  notices 
a  distinction  between  liens  for  wages  and  liens  on  bottomry  bonds,  and 
bills  of  lading  which  are  assignable,  on  the  grounds  that  the  bond  is  an 
express  hypothecation  and  binds  the  ship  to  the  lender  and  his  assigns ; 
and  that  the  bill  of  lading  is  negotiable,  made  so  by  law  for  the  benefit  of 
trade,  and  its  transfer  carries  with  it  the  title  to  the  goods  shipped,  and  of 
coulee  the  right  to  maintain  a  suit  upon  it  in  case  of  their  loss  ;  while,  on 
the  contrary,  the  right  of  the  mariner  to  proceed  against  the  ship  in  specie 
is  conferred  upon  him  for  his  own  exclusive  benefit,  and  arises  by  impli- 
cation merely.  He  held  that  liens  of  the  latter  character  are  strictly  per- 
sonal. He  recognizes  that  the  claim  or  debt  may  be  lawfully  transferred, 
but  holds  that  the  lien  does  not  follow. 

In  the  case  of  Reppert  v.  Robinson,  Taney's  Decisions,  492,  498-9,  the 
libel  was  in  personam  for  repairs  and  supplies.  In  delivering  his  opinion, 
Chief  Justice  Taney  said  :  "  But  if  it  appeared  upon  the  proceedings  that 
when  the  suit  was  brought  Hamilton  held  this  due  bill  as  assignee,  and 
the  proceedings  were  instituted  for  his  benefit,  I  do  not  think  the  admi- 
ralty jurisdiction  could  have  been  maintained ;  the  right  to  sue  in  admi- 
ralty upon  claims  of  this  description  is  personal,  and  is  maintained  upon 
principles  and  for  reasons  which  do  not  apply  to  the  assignee."  Certainly, 
if  no  jurisdiction  in  personam,  there  can  be  none  in  rem. 

In  the  case  of  ?%«  George  Nicholaus,  Newb.  449,  454  to  457,  the  libel 
was  in  rem  for  salvage,  and  Judge  McCaleb  held  that  the  same  rule 
applies  to  liens  for  salvage  as  to  those  for  w£^s,  and  that  they  are  not 
assignable ;  citing  with  approbation  Judge  Conkling's  opinion  in  The 
Patchin,  supra. 

In  the  cases  of  The  JEolian,  1  Bond,  267,  and  T^e  Freestone,  2  Bond, 
234,  242,  the  libels  were  in  rem  for  wages,  and  Judge  I^*avitt  held  the 
same  as  Judge  Conkling  in  The  Patchin  and  Judge  McCaleb  in  The 
Freestone, 

These  are  all  the  cases  in  the  federal  admiralty  courts  in  which  this 
doctrine  has  been  maintained,  to  which  my  attention  has  been  called  or 
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that  have  fallen  under  my  notice.  There  are,  however,  several  cases  in 
state  courts,  arising  mostly  understate  statutes  conferring  liens  where  none 
existed  by  the  maritime  law,  and  in  favor  of  mechanics  and  others,  in 
which  the  same  doctrine  has  been  held.  Pieraons  v.  Tincker^  36  Me. 
884,  386 ;  Eays  v.  Stewmhoctt  Columbtts,  23  Mo.  232 ;  LaveU  v.  Braumj 
40  N.  H,  511 ;   White  v.  Levy,  5  Eng.  (Ark.)  411. 

The  cases  in  the  federal  admiralty  courts  which  seem  to  hold  the  oppo- 
site doctrine  will  now  be  considered. 

In  the  case  ct  The  Boston,  Blatch.  &  Howl.  325,  the  libel  was  in  rem 
for  repairs,  and  Judge  Betts  held  that  an  assignee  of  the  debt  for  a  full 
consideration,  who  became  such  at  the  express  instance  of  the  master,  was 
entitled  to  all  the  legal  remedies  possessed  by  the  original  creditors,  in- 
cluding the  right  to  proceed  against  the  vessel.  There  can  be  no  doubt 
that  the  fact,  that  the  transfer  was  made  at  the  express  instance  of  the 
master,  had  its  influence,  although  it  is  not  so  stated  in  the  opinion.  At 
all  events,  it  affords  a  reasonable  explanation  for  the  difference  of  opinion 
between  that  learned  judge  and  the  others  whose  opinions  have  beeo 
cited. 

In  the  case  of  The  General  Jackson,  1  Sprague,  554,  the  libel  was  in 
rem  for  supplies,  and  Judge  Sprague  held  that  ^^  the  assignment  of  the 
claim,  as  security  for  a  debt  which  had  since  been  paid,  would  not  of  itself 
be  a  waiver  of  the  lien."  What  his  opinion  would  have  been  if  the  debt 
had  not  been  paid,  or  if  the  assignment  had  been  absolute  instead  of  for 
security  merely,  the  case  does  not  inform  us. 

These  are  all  the  cases  in  the  federal  admiralty  courts  to  which  my  at- 
tention has  been  called,  or  which  have  fallen  under  my  notice,  which  even 
seem  to  hold  that  the  lien  is  not  divested  by  the  assignment  of  the  debt ; 
and  as  to  each  of  these  cases  it  is  to  be  observed  that  the  decision  was 
evidently  influenced  by  special  considerations. 

As  on  the  other  side  of  the  question,  so  here,  there  are  also  several  state 
decisions,  based  in  like  manner  on  state  statutes,  holding  the  same  way  as 
the  judgments  last  cited.  S6t/t  v.  Hiompson,  5  N.  Y.  (1  Seld.)  320,  327 ; 
Sears  v.  Conover,  34  Barb.  330 ;  Sorley  v.  Brewer^  1  Daly,  79 ;  laegt 
v.  Brossieuz,  15  Grat  83,  88 ;  Qoff  v.  Papin,  34  Mo.  180 ;  TuttU  v. 
Howe,  14  Min.  145. 

It  is  seen,  therefore,  that  the  decisions  of  our  own  admiralty  courts 
upon  this  question  are  substantially  all  one  way ;  and  they  fully  sustain 
the  position  that  the  lien  which  a  material-man  has  is  strictly  personal  to 
himself  and  does  not  pass  to  his  assignee  ;  that  it  is  in  fact  extinguished 
by  the  assignment  of  his  claim  so  that  neither  he  nor  his  assignee  can 
come  into  a  court  of  admiralty  for  its  enforcement.  I  have  not  the  time 
to  devote  to  a  discussion  of  the  soundness  of  these  decisions.  It  has,  how- 
ever, been  so  fully  done  by  the  learned  judges  in  the  opinions  I  have  cited 
that  there  really  does  not  appear  to  be  much  left  to  be  said  upon  the  sab- 

i'ect.  Even  if  I  doubted  the  soundness  of  these  decisions  I  should  hesitate 
ong  before  venturing  a  decision  in  opposition  to  so  formidable  an  array  of 
experience,  learning,  and  ability.  At  all  events,  I  should  not  do  so  except 
for  cogent  and  conclusive  reasons.  Until  overruled  by  higher  authority, 
the  rule  of  decision  of  these  cases  will  be  the  rule  of  decision  in  this  court 
In  England  the  question  does  not  seem  to  have  been  much  discussed  as 
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applied  to  maritime  liens  :  at  all  events  not  sufficiently  to  have  established 
a  rule  upon  the  subjtet.  See  Cross  on  Liens,  18  Law  Lib.  as  to  assign- 
ments of  liens  in  general,  and  The  Wasp^  1  Law  Reporter,  867,  Adm.  & 
EccL,  as  to  assignments  of  maritime  liens. 

The  proofs  in  this  case  showed  that  before  this  suit  was  brought,  libel- 
lant  had  sold  and  transferred  his  claim  to  Johnson  &  Co.,  and  that  the 
suit  was  instituted  by  them,  in  libellant's  name,  but  for  their  benefit. 
The  lien  was  thereby  lost,  and  the  suit  cannot  be  maintained. 

In  this  view  of  the  case  a  consideration  and  decision  of  respondents' 
third  ground  of  defence  has  become  unnecessary. 

Libel  dumUtedy  but  withoitt  eoUs^ 


8UPBEME  JUDICIAL  COUBT  OF  MASSACHU8BTTS. 

[To  APPEAR  IN  110  Mass.] 

INJURY  TO  SERVANT  THROUGH  NBGMGBNOE  OF  AGENT  OF  CORPORA- 
TION.—  SERVANT  NOT  DEBARRED  FROM  RECOVERING  BY  REASON 
OF  VIOLATION  OF  RULES  UNLESS  INJURY  CAUSED  BY  SUCH  VIOLA- 
TION. 

FORD  V.  FITOHBURG  RAILROAD   COMPANY. 

One  employed  hy  a  railroad  corporaHon  to  drive  a  locomotive  engine  over  its  road 
may  recover  damages  against  the  corporation  for  personal  injuries  caused  hy  a 
defect  in  the  engine,  which  was  due  to  the  neglect  of  the  agents  of  the  corporation 
charged  teith  keeping  the  engine  in  proper  repair,  although  the  directors  and  su- 
perintendent had  no  reason  to  suspect  negligence  or  incompetence  on  the  part  of 
such  agents. 

One  employed  hy  a  railroad  corporation  to  drive  a  locomotive  engine  over  its  road  is 
not  debarred  from  recovering  damages  against  the  corporation  for  injuries  from 
an  explosion  caused  by  a  defect  in  the  boiler  of  tJie  engine^  hy  the  fact  that  he  was 
acting  in  intentional  violation  of  the  rules  of  the  company,  unless  the  accident 
was  due,  in  whole  or  in  part,  to  such  violation  ;  nor  hy  the  fact  that  such  rules 
provided  that  the  driver  of  an  engine  should  he  held  responsible  for  the  condition 
of  his  engine,  must  he  sure  that  it  was  in  good  working  order,  and  must  imms' 
diately  stop,  draw  his  fire,  station  his  signed  men,  and  procure  assistance,  when* 
ever  any  defect  was  detected  in  an  engine  that  would  make  it  in  his  judgment 
unsafe  to  proceed;  nor  by  the  fact  that  he  knew  the  engine  was  not  in  good  work- 
ing  order,  if  he  did  not  know  and  ought  not  to  have  known  that  it  was  unsafe. 

Tort  to  recover  for  personal  injuries  occasioned  by  the  exploKon  of  the 
boiler  of  a  locomotive  engine  belonging  to  the  defendants.  Trial  in  the 
superior  court,  before  Scudder,  J 

At  the  close  of  the  evidence,  the  defendants  asked  the  }u<^  to  rale 
that  there  was  no  evidence  to  go  to  the  jury  in  maintenance  of  the  action  : 
but  the  judge  refused  so  to  rule. 

The  defendants  then  asked  the  judge  to  give  the  following  rulings: 
*'  1.  The  rules  of  the  defendants,  under  which  the  plsyintiff  worked,  con« 
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Btituted  a  pait  of  tho  contract  of  his  employment,  and  any  intentional  vio- 
lation of  any  of  them  by  him  would  deprive  him  of  any  rights  arising 
from  the  relation  in  which  he  stood  to  the  defendants,  so  long  as  such  yio- 
lation  continued.  2.  Under  the  rules  of  the  defendants,  which  prescribed 
the  duty  and  ascertained  the  rights  of  the  plaintiff,  in  respect  to  the  oper- 
ation of  his  engine,  he  was  the  absolute  judge  of  whether,  at  any  time, 
the  engine  was  safe  to  proceed,  and  was  in  good  running  order ;  and  in 
respect  to  those  questions  was  wholly  independent  of  Cooledge  or  Maddox, 
or  any  other  employ^  of  the  defendants.  3.  If  the  plaintiff  knew,  or  had 
reasonable  cause  to  believe,  the  engine  to  be  unsafe  [or  not  in  good  work- 
ing order],  he  cannot  recover.  4.  If  the  defendants  used  reasonable  care 
originally  in  furnishing  a  suitable  and  safe  engine  for  their  road,  and  in 
putting  the  same  into  the  hands  of  fit  and  suitable  agents  to  be  kept  in 
repair,  they  are  not  liable  in  this  action  for  injury  caused  by  any  defect  or 
want  of  repairs  therein  subsequently  existing.  5.  The  plaintiff's  knowl- 
edge, as  shown  by  the  evidence  in  this  case,  of  the  defective  condition  of 
the  engine,  and  his  continuing  to  use  the  same  after  such  knowledge,  is 
conclusive  evidence  of  a  want  of  due  care  on  his  part.  6.  The  plaintiff's 
knowledge  that  the  engine  was  not  in  good  order,  and  his  using  the  same 
with  such  knowledge,  is  conclusive  evidence  of  want  of  due  care  on  his 
part ;  and  if  such  knowledge  and  such  use  by  him  is  proved  by  the  evi- 
dence, he  cannot  recover.  7.  The  defendants  are  not  liable  in  this  case 
unless  the  plaintiff  proves  that  the  president,  directors,  or  superintendent 
either  personally  knew,  or,  by  the  exercise  of  reasonable  care  in  the  per- 
formance of  their  duties,  might  have  known  of  the  existence  of  the  defect 
in  the  engine,  which  caused  the  explosion  ;  or  unless  the  plaintiff  proves 
that  the  president,  directors,  or  superintendent  either  personally  knew,  or, 
by  the  exercise  of  reasonable  care  in  the  performance  of  their  duties, 
might  have  known,  that  the  person  or  persons  employed  to  have  the 
charge  of  the  engine  and  keep  it  in  repair  were  incompetent ;  and  further 
proves  that  such  incompetency  caused  the  accident.  8.  If  the  plaintiff 
violated  any  of  the  rules,  and  the  accident  would  not  otherwise  have  hap- 
pened, he  cannot  recover.  9.  Although  Cooledge  and  Maddox  fedled, 
through  incompetency,  to  make  such  examination  of  the  boiler  as  the 
bulge  in  the  back  head,  the  condition  of  the  stay-rods  or  throttle  reason- 
ably called  for,  and  although,  had  they  made  such  examination,  the  cause 
of  the  accident  would  probably  have  been  discovered  and  the  same  pre- 
vented, still  the  defendants  are  not  liable  on  that  account.  10.  The  mas- 
ter mechanic  was  a  fellow-servant  of  the  plaintiff,  and  the  defendants  are 
not  liable  for  the  n^iigence,  if  any,  of  the  master  mechanic  in  failing  to 
keep  the  engine  in  repair." 

These  rulings  the  judge  refused  to  give,  except  the  third,  whicli  he 
gave,  omitting  the  words  in  brackets. 

The  judge,  at  the  request  of  the  defendants,  also  gave  the  following 
ruling :  ^^  If  the  plaintiff  ran  the  engine  when  it  was  not  in  good  working 
order,  knowing  it  to  be  such ;  and  the  particulars  in  which  it  was  not  in 
good  working  order  were  signs  of  a  defective  condition  in  the  boiler,  caus- 
ing an  explosion,  by  which  the  plaintiff  was  injured,  and  a  competent 
engineer  ought  to  have  known  that  such  particulars  were  signs  of  such 
defective  condition,  and  the  plaintiff  held  himself  out  as  such  a  competent 
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engineer  when  he  entered  into  the  employment  of  the  defendants  as  an 
engineer,  he  cannot  recover." 

The  judge  instructed  the  jury  as  follows  :  "  A  person  entering  into  the 
service  of  another  takes  upon  himself,  in  consideration  of  the  compensar 
tion  to  be  paid  him,  the  ordinary  risks  of  the  employment,  including  the 
negligence  of  his  fellow-laborers.  '  "  The  general  rule  is,  that  he  who  en- 
gages in  the  employment  of  another,  for  the  performance  of  specific  duties 
and  services,  for  compensation,  takes  upon  himself  the  natural  and  ordi- 
nary risks  and  perils  incident  to  the  performance  of  such  services,  em- 
bracing perils  arising  from  the  negligence  of  those  in  the  same  employ  ua 
incident  to  the  service."  "  When  a  master  uses  due  diligence  in  the  selec- 
tion of  competent  and  trustworthy  servants,  and  furnishes  them  with  suit- 
able means  to  perform  the  service  in  which  he  employs  them,  he  is  not 
answerable  to  one  of  them  for  an  injury  received  by  him  in  consequence 
of  the  carelessness  of  another,  while  both  are  engaged  in  the  same  ser- 
vice." ^^  A  corporation  is  required  to  use  due  care  in  supplying  and  main- 
taining suitable  instrumentalities  for  the  performance  of  the  work  or  duty 
which  it  requires  of  its  servants,  and  is  liable  for  damages  occasioned  by 
neglect  or  omission  to  fulfil  this  obligation,  whether  it  arises  from  its  own 
want  of  care,  or  that  of  its  agents  intrusted  with  the  duty.  But  the  law 
does  not  hold  it  responsible  for  the  negligence  of  its  servants,  if  of  com- 
petent skill  and  experience,  in  using  or  managing  the  means  and  appliances 
placed  in  their  hands  in  the  course  of  their  employment,  if  they  are  neither 
defective  nor  insufficient."  ^^  The  rules  of  law  are  well  settled,  that  a  ser- 
^  vant,  by  entering  into  his  master's  service,  assumes  all  the  risks  of  that  ser- 
vice, which  the  master,  exercising  due  care,  cannot  control,  including  those 
arising  from  the  negligence  of  his  fellow-servants ;  but  that  the  master  is 
bound  to  use  ordinary  care  in  providing  suitable  structures  and  engines  and 
proper  servants  to  carry  on  his  business,  and  is  liable  to  any  of  their  fellow- 
servants  for  his  negligence  in  this  respect.  This  care  he  can  and  must  ex- 
ercise, both  in  procuring  and  in  keeping  and  maintaining  such  servants, 
structures,  and  engines.  If  he  knows,  or  in  the  exercise  of  due  care  might 
have  known,  that  his  servants  are  incompetent,  or  his  structures  or  engines 
insufficient,  either  at  the  time  of  procuring  them  or  at  any  subsequent 
time,  he  fails  of  his  duty.  For  the  management  of  his  machinery  and  the 
conduct  of  his  servants,  he  is  not  responsible  to  their  fellow-servants ;  but 
he  cannot  avail  himself  of  this  exemption  from  responsibility,  when  his 
own  negligence  in  not  having  suitable  instruments,  whether  persons  or 
things,  to  do  his  work,  causes  injury  to  those  in  his  employ.  He  cannot 
divest  himself  of  his  duty,  to  have  suitable  instruments  of  any  kind,  by 
delegating  to  an  agent  their  employment  or  selection,  their  superintend- 
ence or  repair.  A  corporation  must,  and  a  master  who  has  an  extensive 
business  often  does,  perform  this  duty  through  officers  or  superintendents  ; 
but  the  duty  is  his  and  not  merely  theirs,  and  for  negligence  of  his  duty 
in  this  respect  he  is  responsible.  To  hold  otherwise  would  be  to  exempt 
a  master,  who  selected  all  his  machinery  and  servants  through  agents  or 
superintendents,  from  all  liability  whatever  to  their  fellow-servants,  al- 
though he  had  been  grossly  negligent  in  the  selection  or  keeping  of  proper 
persons  and  means  for  conducting  his  business." 

^*  The  obUgation  of  a  corporation,  so  far  as  respects  those  in  its  employ- 
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ment)  does  not  extend  beyond  the  use  of  ordinary  care  and  diligence.  By 
ordinary  care  and  diligence  is  meant  such  as  men  of  ordinary  sense,  pru- 
dence, and  capacity,  under  like  circumstances,  take  in  the  conduct  and 
management  of  their  own  affairs*  This  varies  according  to  circumstances 
as  the  risk  is  greater  or  less,  and  must  be  measured  by  the  character  and 
risks  and  exposures  of  the  business/' 

Applying  the  law  as  stated  to  the  present  case,  the  judge  instructed  the 
jury  that  **  the  exercise  of  ordinary  diligence  and  care  was  required  on  the 
part  of  the  defendants,  and  their  proper  officers  and  agents,  in  providing 
a  suitable  engine  to  be  used  by  the  plaintiff  upon  their  road,  and  in  keep- 
ing the  engine  in  proper  condition  for  such  use ;  that  the  plaintiff  was  also 
required  to  exercise  ordinary  diligence  and  care  in  the  use  of  the  engine 
and  in  avoiding  danger  therefrom ;  that  if  neither  party  was  in  fault  the 
plaintiff  could  not  recover ;  that  if  the  injury  complained  of  was  occa- 
sioned by  the  fault  or  negligence  of  both  parties,  the  plaintiff  was  not 
entitled  to  recover  ;  that  if  the  defendants,  acting  by  their  proper  officers 
and  servants,  exercised  ordinary  diligence  and  care  in  providing  a  suitable 
engine  and  in  keeping  the  same  in  proper  condition  and  repair,  for  the 
use  to  which  it  was  appropriated,  they  were  not  responsible  for  the  injury 
complained  of ;  but  that  if  they  failed  so  to  do,  and  the  injury  complained 
of  resulted  from  their  neglect  in  this  respect,  then  the  defendants  were 
responsible  therefor,  unless  it  appeared  that  the  plaintiff  himself  was  also 
wanting  in  the  exercise  of  ordinary  vigilance  and  care,  either  in  the  man- 
agement of  the  engine  or  in  improperly  exposing  himself  to  danger  thei^ 
from,  thereby  rendering  himself  guilty  of  contributory  n^ligence,  in 
which  latter  case  he  was  not  entitled  to  recover ;  that  the  burden  was  upon 
the  plaintiff  to  show,  not  only  that  the  defendants  were  guilty  of  n^li- 
gence  in  not  exercising  ordinary  diligence  and  care  in  providing  a  suitable 
engine,  and  keeping  it  in  proper  condition,  thereby  causing  the  injury 
complained  of,  but  that  he  was  himself  free  from  any  negligence  contribu- 
ting to  the  injury  ;  that  Rule  28  did  not,  as  a  matter  of  law,  release  the 
defendants  from  their  l^al  responsibility  in  this  case,  if  any  such  existed, 
for  the  internal  and  invisible  defects  in  the  boiler,  by  which  it  was  claimed 
the  explosion  was  occasioned  ;  and  that  the  violation  of  Rule  42,  so  far  as 
it  stated  it  to  be  the  duty  of  the  plaintiff  to  be  sure  that  the  engine  was 
in  good  working  order  before  it  was  taken  from  the  engine-house,  did  not, 
as  matter  of  law,  necessarily  preclude  him  from  recovering  in  this  case, 
if  otherwise  entitled,  unless  the  accident  or  injury  complained  of  was 
occasioned  in  whole  or  in  part  by  such  violation." 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendants  alleged 
exceptions. 

S.  B,  Staph$  ^  F.  P,  Q-oulding^  for  the  defendants 

(?.  A.  Torrey^  for  the  plaintiff. 

Colt,  J.  This  action  is  founded  on  the  alleged  negligence  of  the  de- 
fendant corporation,  in  failing  to  provide  and  keep  in  repair  a  safe  and 
suitable  engine  to  be  run  by  the  plaintiff  in  his  employment  as  locomo- 
tive engineer  upon  its  road.  The  law  applicable  to  cases  of  this  descrip- 
tion, and  which  defines  the  rights  and  duties  that  belong  to  the  relation 
of  master  and  servant,  is  plainly  stated  in  the  recent  decisions  of  this 
court.     The  principles  are  discussed  and  the  cases  sufficiently  reviewed  in 
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Coombs  y.  New  Bedford  Cordctge  Co.  102  Mass.  572 ;  and  in  Oilman  v. 
Ikutem  Bailroad  Co.  10  Allen,  288  ;  18  Allen,  488 ;  and  Suddlegton  v. 
LoweU  Machine  Shop,  106  Mass.  282. 

Upon  a  careful  consideration  of  the  eyidence  and  the  instructions  ^ven, 
we  find  no  error  in  law  for  which  this  verdict  should  be  set  aside.  The 
legal  principles  which  govern  the  case  were  accurately  stated.  They  were 
well  adapted  to  the  whole  evidence  in  its  different  aspects,  and  they  were 
all  that  the  case  required.  The  junr,  who  are  presumed  to  have  been 
oontrolled  by  these  instructions  and  me  evidence  before  them,  must  have 
found,  in  arriving  at  then-  verdict,  that  the  defendant  corporation,  by  its 
agents  intrusted  with  that  duty,  did  not  exercise  ordinary  care  and  dili- 
gence, in  supplying  and  maintaining  an  engine,  safe  to  be  used  for  motive 
power  upon  their  road,  in  the  performance  of  that  part  of  the  plaintiff^s 
work  in  which  he  was  engaged  at  the  time ;  that  this  neglect  was  the 
cause  of  the  injury ;  and  that  the  plaintiff  was  himself  in  the  exercise  of 
ordinary  care  and  diligence,  in  the  use  of  the  engine  and  in  avoiding  dan- 
ger therefrom.  They  must  have  further  found,  that  the  plaintiff  did  not 
know,  or  have  reasonable  cause  to  believe,  that  the  engine  was  unsafe  at 
the  time  of  the  explosion,  and  also  that  the  injury  was  not,  in  whole  or 
in  part,  caused  by  any  violation  of  the  terms  of  his  contract  of  employ- 
ment, as  expressed  in  the  rules  of  the  road  assented  to  by  him. 

This  establishes  the  defendant's  liability.  It  is  enough  that  there  was 
evidence  in  support  of  these  several  findings  sufficient  to  justify  each. 
It  is  not  a  question  of  the  weight  of  evidence,  or  whether  the  verdict 
ought  not  to  be  set  aside  on  a  motion  for  a  new  trial.  When  the  question 
is  raised  by  exceptions,  the  only  inquiry  is,  whether  there  is  any  evidence 
proper  to  submit  to  the  jury  as  having  a  tendency  to  support  the  legal 
propositions  which  charge  the  defendant  with  UabiUty.  Forsyth  v. 
Hooper,  11  Allen,  419. 

The  rule  of  law  which  exempts  the  master  from  responsibility  to  the 
servant  for  injuries  received  from  the  ordinary  risks  of  his  employment, 
including  the  negligence  of  his  fellow-servants,  does  not  excuse  the  em- 
ployer from  the  exercise  of  ordinary  care  in  supplying  and  maintaining 
suitable  instrumentalities  for  the  performance  of  the  work  required.  One 
who  enters  the  employment  of  another  has  a  right  to  count  on  this  duty, 
and  is  not  required  to  assume  the  risks  of  the  master's  negligence  in  this 
respect.  The  fact  that  it  is  a  duty  which  must  always  be  discharged 
when  the  employer  is  a  corporation,  by  officers  and  agents,  does  not  re- 
lieve the  corporation  from  the  obligation.  The  agents  who  are  charged 
with  the  duty  of  supplying  safe  machinery  are  not,  in  the  true  sense  of 
the  rule  relied  on,  to  be  regarded  as  fellow-servants  of  those  who  are  en- 
gaged in  operating  it.  They  are  charged  with  the  master's  duty  to  his 
servant.  They  are  employed  in  distinct  and  independent  departments  of 
service,  and  there  is  no  d^culty  in  distinguishing  them,  even  when  the 
same  person  renders  service  by  turns  in  each,  as  the  convenience  of  the 
employer  may  require.  In  one,  the  master  cannot  escape  the  consequence 
of  the  agent's  neglig^ice ;  if  the  servant  is  injured  in  the  other,  he  may. 

There  was  no  error  in  refusing  to  instruct  the  jury  as  specifically  re- 
quested. The  first  ruling  asked  would  absolve  the  defendant  from  any 
duty  to  the  plaintiff,  in  case  of  his  violation  of  any  rule  which  he  had 
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agreed  to  observe.  Such  violation  would  perhaps  justify  the  defendant  in 
putting  an  end  to  the  relation,  if  it  saw  fit.  But  until  so  terminated,  the 
defendant  must  be  held  to  the  legal  responsibilities  assumed. 

The  second  instruction  asked,  as  to  the  effect  of  the  rules  referred  to, 
in  imposing  the  sole  responsibility  upon  the  plaintiff,  was  not  warranted 
by  their  true  meaning.  Rule  28  clearly  refers  to  accidents  on  the  road 
which  would  make  it  unsafe  to  proceed ;  and  Rule  42  imposes  upon  the 
engineer  the  duty  of  seeing  that  his  engine  is  in  good  working  order. 
The  jury  were  told  that  the  first  of  these  rules  did  not  relieve  the  defend- 
ant from  responsibility  for  internal  and  invisible  defects  in  the  boiler,  and 
that  the  last  would  not  preclude  the  plaintiff  from  recovering,  unless  the 
injury  complained  of  wafl  occasioned,  in  whole  or  in  part,  by  such  viola- 
tion ;  but  uiat,  if  the  plaintiff  knew,  or  had  reasonable  cause  to  believe, 
the  engine  to  be  unsafe,  he  could  not  recover. 

As  to  the  third,  fifth,  and  sixth  rulings  asked,  it  is  plain  that  the  plidn- 
tiff's  knowledge  that  the  engine  was  not  in  good  working  order,  and  was 
to  some  extent  defective,  is  not  conclusive  evidence  of  want  of  due  care 
on  his  part.  It  was  for  the  jury  to  consider  on  the  question  of  the  alleged 
contributory  negligence  of  the  plaintiff ;  and  they  were  told  that  if  the 
plaintiff  ran  the  engine  when  it  was  not  in  good  working  order,  knowing 
it,  and  knowing  that  its  condition  was  a  sign  of  the  defect  whidi  caused 
the  explosion  by  which  he  was  injured,  or  when,  as  a  competent  engineer, 
he  ought  to  have  known  it,  he  could  not  recover.  The  fact  that  it  was  in 
violation  of  an  express  rule  is  not  material,  unless  such  violation  was  a 
direct  cause  of  the  injury.     Clarke  v.  Holmes^  7  H.  &  N.  987. 

The  fourth  and  seventh  requests,  so  far  as  they  differ  from  the  in- 
structions given,  were  deficient.  The  corporation  is  equally  chargeable, 
whether  the  negligence  was  in  originally  failing  to  provide,  or  in  after- 
wards failing  to  keep,  its  machinery  in  safe  condition.  The  duty  is  essen- 
tially th^  same,  and  no  sound  distinction  can  be  established  in  favor  of 
the  defendant  on  this  ground ;  and  for  the  rest,  the  question  was  not 
whether  the  officers  named  knew,  or  might  have  known,  of  the  defect,  or 
of  the  incompetency  of  those  who  had  charge  of  the  repairs,  but  whether 
the  corporation  in  any  part  of  its  organization,  by  any  of  its  agents,  or 
for  want  of  agents,  failed  to  exercise  due  care  to  prevent  injury  to  the 
plaintiff  from  defects  in  the  instrument  furnished  for  his  use. 

The  ninth  and  tenth  instructions  asked  assume  that  the  plaintiff^s  injury 
was  caused  by  the  incompetency  of  fellow-servants.  But  the  action  is  for 
failing  in  the  exercise  of  ordinary  care  to  provide  a  suitable  engine  for  his 
use  in  the  work  required.  This  involves  an  inquiry  into  the  existence 
and  character  of  the  defect,  the  sufficiency  of  the  means  employed  for  its 
discovery  and  removal,  the  duties  required  of  those  chafed  with  the  work 
of  providing  and  keeping  in  safe  working  order  the  motive  power  of  the 
road,  and  the  fidelity  with  which  these  duties  were  dischaiged.  This  all 
concerns  the  obligations  imposed  upon  the  master,  and  the  jury  may  have 
found  for  the  plaintiff  without  r^strd  to  the  competency  or  incompetency, 
the  care  or  the  negligence,  of  the  officers  named.  The  instructions  ^ven 
were  fiil  that  were  required.  ExeeptuyM  averrtded. 


NoTfsmber,  1874.]         THB  AMERICAN  LAW  TIMES  REPORTS.  507 

Vol.  I.]  MiNTURN  o.  Smith.  [No.  11. 


CIRCUIT  COURT  OF   THB  UNITED   STATES.  —  DISTRICT   OF 

CALIFORNIA. 

[September,  1874.] 

tax  deed.  —  cloud  on  title.  —  injunction  to  restrain  collec- 
tion of  tax. 

MINTURN  y.  SMITH. 

1.  A  general  statute  authorizes  a  tax  eoHeetar  for  state  and  county  taxes  to  exe-- 
cute  a  deed  upon  a  tax  sale^  and  Jurther  provides  that  such  deed  shaU  he  primd 
facie  evidence  of  certain  facts  recited  therein,  and  conclusive  evidence  of  the  regu- 
larity of  the  proceedings  in  all  other  respects,  A  subsequent  statute  provides  that 
a  town  tax  in  a  certain  town  shall  be  assessed  and  collected  at  the  same  time,  and 
in  the  same  manner^  as  provided  hy  said  general  act,  and  confers  upon  the  town 
treasurer  all  the  powers  exercised  hy  the  tax  collector  of  the  state  and  county 
taxes  under  the  general  act,  hut  makes  no  provision  as  to  the  effect  of  the  tax  deed 
executed  hy  the  town  treasurer.  Held,  that  such  deed  will  not  be  primd  facie 
evidence  of  the  regularity  of  the  prior  proceedings, 

2.  A  i€uc  deed  which  the  statute  does  not  make  primd  facie  evidence  of  the  regularity 
of  the  assessment  and  sale  does  not  cast  a  cloud  upon  the  title, 

3.  An  injunction  wiU  not  he  granted  to  restrain  the  collection  of  a  tax,  when  the 
deed  issued  upon  a  sale  for  taxes  would  not  cloud  the  title. 

The  facts  appear  in  the  opinion. 

Mr.  W,  W.  Orane,  for  complainant. 

Mr.  Q-.  W.  Tyler ^  contra. 

Sawyer,  J.  The  question  in  this  case  is,  whether  a  deed  issued  by 
the  treasurer  of  the  town  of  Alameda,  upon  a  sale  for  town  taxes  under 
the  act  of  1872  to  incorporate  the  town  of  Alameda,  would  be  primd  facie 
CTidence  of  title,  and  would  therefore  cast  a  cloud  upon  the  title.  Section 
seven  of  the  act  is  as  follows :  — 

"  The  annual  tax  authorized  by  this  act  to  be  levied  by  the  board  of 
trustees  shall  be  levied,  assessed,  and  collected  at  the  same  time,  and  in 
the  same  manner,  as  is,  or  may  be  by  law  provided  for  the  levying  and 
collecting  state  and  county  taxes,  within  the  county  of  Alameda,  the 
treasurer  being  hereby  vested  with  the  same  powers  to  make  collections 
for  taxes  as  is,  or  shall  be,  conferred  upon  tax  collectors  for  the  collection 
of  state  and  county  taxes  within  said  county." 

This  is  the  only  provision  of  the  act  affecting  the  question.  The  general 
provisions  of  the  Political  Code  relating  to  the  collection  of  state  and 
county  taxes  have  no  application,  except  so  far  as  they  are  made  applicable 
by  said  section  seven.  The  general  statute  is  made  applicable,  so  far  as 
the  mode,  manner,  and  time  of  assessing  and  collecting  the  tax  is  con- 
cerned, and  the  treasurer,  with  respect  to  the  town  tax,  is  vested  with  all 
the  powers  that  are  conferred  upon  tax  collectors  of  state  and  county 
taxes  by  the  Political  Code,  but  it  goes  no  further.  The  town  treasurer 
may  sell  for  town  taxes  legally  levied,  and  execute  a  deed  in  pursuance  of 
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Buch  sale,  because  the  tax  collector  of  state  and  county  taxes  may  do  so. 
The  power  of  the  treasurer  is  spent  when  he  has  executed  the  deed. 

Section  seven  does  not  say  what  the  effect  of  that  deed  shall  be.  It  does 
not  provide  that  it  shall  have  any  other  effect  than  ordinary  deeds  executed 
by  public  officers  upon  tax  sales.  The  general  act  does  not  stop  with 
authorizing  the  tax  collector  to  execute  the  deed  prescribed,  but  goes  on 
in  sections  3786  and  8387,  to  provide,  that  the  deed  so  executed  by  the 
tax  collector  shall  be  primd  facie  evidence  of  title  in  the  grantee  as  to 
certain  enumerated  particulars,  and  conclusive  evidence  as  to  all  others. 
This  is  something  outside,  and  beyond  the  powers  of  the  tax  collector. 
It  is  intended  to  change  a  rule  of  evidence  —  to  shift  the  burden  of  proof 
as  to  the  regularity  of  the  proceedings  resulting  in  the  tax  deed  from  the 
claimant  under^  to  the  party  claiming  against^  the  tax  deed. 

The  act,  under  which  the  tax  in  question  is  levied,  stops  short  of  the 
effect  of  the  deed  as  an  instrument  of  evidence.  Its  says  nothing  about 
its  effect,  but  ends  with  the  powers  of  the  treasurer.  Without  such  pro- 
vision the  deed  can  only  have  the  effect  of  ordinarv  tax  deeds.  The  act 
must  be  strictly  construed,  as  it  assumes  to  divest  title  to  land  in  invitum. 
That  such  is  the  rule  is  clear  from  the  principal  authority  cited  by  com- 
plainant, Selhi/  V.  Smithy  2  Mich.  487.  In  that  case  the  statute,  besides 
the  provision  that  the  officers  should  proceed  in  the  same  manner  and 
exercise  the  same  powers  as  the  officers  under  the  general  act,  adds,  ^'  and 
in  all  respects^  tvitn  the  like  effect.*^  It  was  upon  this  clause  alone  that 
the  title  was  sustained.  See,  also,  1  Blackford,  836  ;  Blackwell  on  Tax 
Titles,  449  et  seq.y  and  cases  cited.  We  do  not  think  the  deed  which  the 
treasurer  is  authorized  to  issue  would  have  the  same  effect  as  evidence  as 
a  deed  executed  by  the  tax  collector  under  the  general  law.  It  would 
not  be  primd  facie  evidence  of  title,  and  consequently  would  not  cast  a 
cloud  upon  tiie  title.  This  is  settled  by  numerous  decisions  in  this  State. 
Huntinjfdan  v«  Central  Pacific  JR.  R.  Uo.  2  Sawyer ;  S.  C.l  Am.  L.  T. 
R.  N.  S.  94,  and  cases  cited.  There  is,  therefore,  no  cronnd  for  an  in- 
junction. Motion  far  try  unction 

Mr*  Justice  Field  concorred. 


SUPREME   COURT   OF  ILLINOIB. 
[To  APPEAB  IN  63  III.] 

HUSBAND  AND  WIPB.  —  SUIT  BY  WIFE.  —  LANDLOBD  AND  TENANT.  — 

EVICTION  DEFINED. 

HATNER  V.  SMITH. 

1.  Since  the  act  q/*1861,  in  a  suit  to  recover  rent  under  a  lease  executed  hy  a  mar- 
ried woman  on  her  own  separate  property j  it  is  error  to  join  her  husband  as  pkdn- 
tiff  in  the  action, 

2.  Where  a  lessee  is,  hy  his  lessor^  wronyfaJHy  evicted  from  a  portion  of  the  demised 
premises^  he  is  thereby  excused  from  the  payment  of  any  of  the  retUy  akhouyk 
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Ae  remains  in  posseasian  of  the  remaining  portion  of  the  premises  to  ike  end 
of  the  term, 

3.  Buty  to  constitute  an  evictiony  there  must  he  more  than  a  mere  trespass  hy  the  land" 
lard.  There  must  Be  something  of  a  grave  and  permanent  character  done  hy  the 
landlord  with  the  intention  of  depriving  the  tenant  of  the  enjoyment  of  the  prem- 
ises —  the  question  of  eviction  or  no  eviction  depending  upon  the  circumstances, 
and  heing  a  matter  for  the  jury  to  decide, 

4.  Some  acts  of  inlerference  hy  the  landlord  with  the  tenant* s  enjoyment  of  the  prem- 
ises may  he  mere  acts  of  trespass^  or  may  amount  to  an  eviction,  the  question 
whether  they  partake  of  the  latter  character  depending  upon  the  intention  with 
which  they  are  done — if  dearly  indicating  an  intention  on  the  landlord's  part 
that  the  tenant  should  no  longer  continue  to  hold  the  premises,  they  would  consti" 
tuie  an  eviction. 

Appeal  from  the  Alton  city  court ;  the  Hon.  Henry  S.  Baker,  Judge* 
presiding. 

Mr.  Uharles  P.  Wise^  for  the  appellants. 

Mr.  William  S»  Fields  contra. 

Mr.  Justice  Brebse  delivered  the  opinion  of  the  court. 

This  was  an  action  originally  brought  before  a  justice  of  the  peace  in 
Alton,  in  the  county  of  Madison,  by  John  H.  Smith  and  Elizabeth  Smith, 
against  appellants,  to  recover  the  monthly  rent  claimed  to  be  due  on  a 
written  lease  executed  by  Elizabeth  Smith  to  appellants. 

The  judgment  by  the  justice  of  the  peace  was  in  favor  of  the  plaintiffs, 
from  which  the  defendants  appealed  to  the  Alton  city  courts  where  a  like 
judgment  was  rendered.  To  reverse  this  judgment  the  defendants  appeal 
to  this  court. 

The  first  point  made  by  appellants  is,  that  the  lease  was  executed  by 
Elizabeth  Smith  to  appellants'  assignors,  and  she  alone  should  have  brought 
the  action. 

This  point  is  well  taken,  for,  although  John  H.  Smith  may  be  the  hus- 
band of  Elizabeth,  and  was  so  at  the  time  of  executing  the  lease,  he  did 
not  sign  it,  nor  was  the  ownership  of  the  property  in  him.  It  was  in  his 
wife  in  her  own  right.  No  joint  cause  of  action  was  established,  and  there 
was  no  undertaking  to  pay  rent  to  the  plaintiffs.  There  was,  therefore, 
a  variance  between  the  cause  of  action  and  the  evidence.  It  was  payable 
to  Elizabeth  Smith  in  her  own  right,  and  she  alone  must  sue.  Emerson  v. 
Clayton,  33  III.  497 ;  0.  B.  ^  Q.  R.  R.  Co.  v.  Broton,  51  lb.  206. 

The  very  object  and  purpose  of  the  act  of  1861,  commonly  called  the 
"  Married  Woman's  Act,"  would  be  defeated,  should  the  husband  join  in 
an  action  to  recover  the  property  of  the  wife,  for  in  such  case  he  could  con- 
trol the  recovery  and  deprive  the  wife  of  its  enjoyment. 

This  disposes  of  the  case,  and  must  reverse  the  judgment. 

It  is  suggested  that  another  action  may  be  brought  by  the  proper  party, 
and  it  is  desired  this  court  should  state  the  principles  which  should  gov- 
ern it. 

The  defence  to  the  action  was  that,  after  the  demise,  John  H.  Smith, 
who  it  is  proved  controlled  the  property  for  the  lessor,  took  possession  of 
a  building  on  the  premises  erected  by  the  lessees  for  a  drying  house,  and 
used  it  as  a  stable,  and  the  entire  lot  as  a  cattle  yard,  without  the  consent 
of  the  lessees  ;  that  these  acts  of  the  lessor  amounted  to  an  eviction,  and 
discharged  the  lessees  from  the  payment  of  rent  for  the  unexpired  term. 
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There  is  a  covenant  in  this  lease  for  the  quiet  enjoyment  of  the  whale 
of  the  demised  premises ;  but  if  there  was  not  such  a  covenant,  such  en- 
joyment, without  any  protestation  by  the  landlord,  would  be  implied  in 
the  condition  on  which  the  tenant  is  bound  to  pay  the  rent.  The  law  im- 
plies covenants  against  such  acts  of  the  landlord  as  destroy  the  beneficial 
enjoyment  of  the  premises  leased.     Wade  v.  Halligan^  16  HI.  507. 

Forcible  expulsion  of  the  tenant  is,  of  course,  an  eviction,  and  may  ter- 
minate the  tenancy. 

There  is  much  diversity  of  opinion  in  the  books  on  the  question  of  a 
constructive  eviction  and  the  consequences  flowing  from  it.  Some  courts 
have  held  that  an  actual  eviction  of  the  lessee  by  a  title  paramount,  or  by 
the  lessor  himself,  would  alone  justify  the  lessee  in  resisting  the  payment 
of  rent,  whilst  other  courts  go  further,  and  hold  that  an  eviction  from  a 
part  of  the  leased  premises  by  the  act  of  the  landlord  will  justify  the  tenant 
in  abandoning  the  premises,  and  thus  discharge  himself  from  liability  for 
rent ;  and  other  equally  reputable  courts  have  said  that  any  act  of  the 
lessor  which  defeats  the  enjoyment  of  the  entire  property  by  the  lessee, 
though  he  may  continue  in  possession  of  the  part  not  intruded  upon  by 
the  lessor,  would  be  a  bar  to  the  recovery  of  the  rent.  It  is  unnecessary 
to  collate  these  authorities  ;  it  is  sufficient  to  say  they  are  not  entirely  har- 
monious. 

In  a  case  similar  to  this  in  all  respects,  between  the  same  parties,  before 
this  court  at  a  former  term,  in  disposing  of  the  instructions  given  in  that 
case,  the  second,  given  on  behalf  of  the  lessees  defendants,  to  this  effect, 
was  held  to  be  proper :  The  principle  upon  which  a  tenant  is  required  to 
pay  rent  is  the  beneficial  enjoyment  of  the  premises  unmolested  in  any  way 
by  the  landlord ;  and  if  the  jury  believe  from  the  evidence  that  the  plain- 
tOOE  took  possession  of  any  part  of  the  premises  leased  by  her  to  the  de- 
fendants, against  their  consent,  then  in  law  it  is  an  eviction,  and  releases 
the  defendants  from  the  payment  of  any  more  rent,  and  they  will  find  for 
the  defendants.  The  fourth  and  seventh  instructions  were  substantially 
the  same. 

In  addition  to  the  authorities  cited  in  that  case,  Briggs  v.  Hall^  4  Leigh 
(Va.),  484,  may  be  referred  to.  In  that  case  a  farm  was  let  for  one  year, 
and  the  landlord  entered  on  a  meadow,  parcel  of  the  premises,  within  the 
year,  and  cut  and  carried  away  the  hay  without  the  consent  and  against 
the  will  of  the  tenant,  who,  nevertheless,  continued  to  occupy  the  farm 
during  the  residue  of  the  year.  It  was  held,  the  landlord,-  by  such  dis- 
turbance of  the  tenant,  lost  the  benefit  of  the  entire  contract,  and  was  not 
entitled  to  recover  any  part  of  the  rent.  A  reference  is  made  to  Smith  v. 
Raieighy  3  Campb.  553,  in  which  Lord  EUenborough  said,  ^^  An  eviction 
from  part  of  the  demised  premises  is  a  complete  answer  to  the  action.'' 

In  I>yatt  v.  Pendleton^  8  Cowen,  727,  the  court  of  errors  of  New  York 
recognize  a  distinction  found  in  the  books  where  an  eviction  is  by  a  third 
person,  or  by  the  landlord.  A  legal  eviction  of  the  tenant  by  a  third 
person  excuses  the  payment  of  rent ;  so  does  any  eviction  by  the  lessor. 
If  the  eviction  be  partial,  by  a  third  person,  the  rent  will  be  apportioned, 
but  a  partial  eviction  by  the  lessor  excuses  from  the  payment  oi  die  whole 
rent. 

The  principle  is,  that  a  party  who  deprives  another  of  the  consider- 
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ation  upon  which  his  obligation  is  founded  cannot,  in  general,  recover  for 
a  violation  of  that  obligation. 

In  Leishman  v.  White  et  al,  1  Allen  (Mass.))  489,  which  was  an  action  for 
use  and  occupation  of  a  tenement  hired  by  the  defendants  to  the  plaintiff, 
as  set  out  in  the  first  count  of  the  declaration,  and  in  another  count,  a 
lease  was  set  out  by  which  plaintiff  leased  to  the  defendants  a  hotel  near 
Spot  Pond,  with  the  lands  adjoining,  and  an  island  in  the  pond,  for  five 
years,  at  the  yearly  rent  of  two  hundred  and  fifty  dollars,  payable  quar- 
terly. 

The  defendants,  among  other  things,  set  forth  in  their  answer  an  evic- 
tion b^  the  lessor  from  a  portion  of  the  premises.  Evidence  offered  on 
the  trial,  to  show  the  defendants  were  evicted  from  a  part  of  the  premises, 
was  refused,  the  court  holding  that  such  eviction,  if  proved,  would  only  bar 
the  plaintiff^s  claim  pro  tanto^  and  that  he  might  stUl  recover  a  propor- 
tionate share  of  the  rent  according  to  the  ratable  value  of  the  portion  of 
the  premises  from  which  the  defendants  were  not  evicted. 

On  appeal  to  the  supreme  court,  it  was  held,  the  action  could  not  be 
maintained  if  the  defendants  proved  they  had  been  evicted  from  a  part 
of  the  demised  premises  by  the  plaintiff.  The  court  say :  ^^  In  such 
case,  no  recovery  can  be  had  on  the  covenant  to  pay  rent,  because  the  de- 
fendant has  been  deprived  of  the  beneficial  enjoyment  of  a  portion  of  the 
estate  by  the  tortious  act  of  the  lessor,  and  the  covenant  being  entire,  can- 
not be  severed  or  apportioned  so  as  to  allow  the  plaintiff  to  recover  a  part 
of  the  rent  reserved  by  the  lease." 

The  same  doctrine  was  held  by  the  same  court  in  Shumway  v.  Collins^ 
6  Gray,  232. 

In  Christopher^  Exr^  v.  Austin^  1  Eeman  (N.  Y.),  216,  it  was  said: 
"  A  wrongful  eviction  by  the  landlord  from  a  part  of  the  demised  prem- 
ises suspends  the  rent  until  the  possession  is  restored,  and  the  landlord 
cannot  recover  a  portion  of  the  rent  agreed  upon,  or  any  compensation 
for  the  part  of  the  premises  occupied  by  the  tenant  while  the  eviction 
continued." 

Further  reflection  and  a  closer  examination  of  the  authorities  have  sat- 
isfied us  that  these  instructions  require  some  modification. 

As  was  said  in  the  court  of  common  pleas,  by  Jervis,  Lord  Chief  Jus- 
tice, in  Upton  v.  TownBend^  84  Eng.  C.  L.  30,  and  Same  v.  Q-reenleaf^ 
Ibid. :  "  It  is  extremely  difficult,  at  the  present  day,  to  define  with  tech- 
nical accuracy  what  is  an  eviction.  The  word  eviction  was  formerly  used 
to  denote  an  expulsion  by  the  assertion  of  a  title  paramount,  and  by  pro- 
cess of  law.  But  that  sort  of  an  eviction  is  not  necessary  to  constitute  a 
suspension  of  the  rent,  because  it  \a  now  well  settled  that,  if  the  tenant 
loses  the  benefit  of  the  enjoyment  of  any  portion  of  the  demised  prem- 
ises by  the  act  of  the  landlord,  the  rent  is  thereby  suspended.  The  term 
*  eviction  '  is  now  popularly  applied  to  every  class  of  expulsion  or  amo- 
tion." This  eminent  judge  further  says :  "  I  think  it  may  now  be  taken 
to  mean  this  —  not  a  mere  trespass  and  nothing  more,  but  something  of 
a  grave  and  permanent  character  done  by  the  landlord  with  the  intention 
of  depriving  the  tenant  of  the  enjoyment  of  the  demised  premises."  The 
question,  therefore,  of  eviction  or  no  eviction  depends  upon  the  circum- 
stances, and  is  in  all  cases  to  be  decided  by  the  jury. 
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Williamfl,  Justice,  in  the  same  case,  in  deliyering  his  opinion,  said: 
^'  Considering  how  frequently  transactions  of  this  sort  are  taking  place,  it 
is  somewhat  remarkable  that  so  little  is  to  be  found  in  the  books  upon  the 
subject  of  eyiction.  There  clearly  are  some  acts  of  interference  by  the 
landlord  with  the  tenant's  enjoyment  of  the  premises  which  do  not  amoont 
to  an  eyiction,  but  which  may  be  either  acts  of  trespass  or  eviction,  ac- 
cording to  the  intention  with  which  they  are  done.  If  those  acts  amount 
to  a  clear  indication  of  intention  on  the  landlord's  part  that  the  tenant 
shall  no  longer  continue  to  hold  the  premises,  they  would  constitute  an 
eviction." 

We  are  inclined  to  think  the  true  rule  is  announced  in  these  cases 
last  cited.  The  court  below  will  so  give  instructions  in  the  case  as  shaU 
conform  to  it,  on  the  trial  of  another  action  brought  by  the  proper  party. 

For  the  reasons  given,  the  judgment  below  is  reversed. 

Judgment  revened. 


cmcniT  couBT  of  the  united  states. — distbict  of 

MASSACHUSETTS. 

[Sbptembeb,  1874.] 

estoppel  of  bane,  by  signing  blank  transfer,  to  set  up  for- 
gery. —  negligence. 

MATTHEWS  v.  MASS.  NATIONAL  BANK 

An  altered  certificate  was  depotited  with  defendant^  by  a  third  partly  as  coUateral 
for  a  loan  and  the  usual  printed  form  of  transfer  on  the  hack  thereof  signed  by 
their  cashier.  It  subsequently  came  into  the  hands  of  plaintiffs  who  took  it  in 
good  faith  and  relying  upon  the  cashier's  signature^  and  who,  upon  discovering 
the  frauds  brought  suit  against  defendants.  Sidd,  that  the  hank  by  signing  the 
blank  transfer  had  so  far  warranted  the  genuineness  of  the  certificate  that  it  was 
estopped  from  setting  up  forgery  as  a  defence. 

Heldj  also,  that  it  was  negligence  in  the  hank  to  transfer  the  certificate  in  hlasik  in- 
stead of  to  the  party  who  deposited  it  by  name. 

The  facts  are  set  forth  in  the  opinion. 

Messrs.  Xhoigkt  Foster  ^  Q-.  W.  Baldwin.^  for  plaintiff. 

Messrs.  Joshua  P.  Converse  ^  E.  A.  Kelley^  contra. 

Shbpley,  J.  The  defendant,  the  Massachusetts  National  Bank,  loaned 
to  one  James  A.  Coe  twenty-two  thousand  doUars  payable  on  call  with 
interest,  taking  from  him  his  memorandum  of  indebtedness  for  that  sum, 
with,  as  collateral  security  therefor,  what  purported  to  be  a  certificate  of 
two  hundred  shares  of  the  capital  stock  of  the  Boston  &  Albany  Rail* 
road  Company  issued  to  said  Massachusetts  National  Bank,  as  collateral. 

This  instrument  was  originaUy  a  genuine  certificate  for  two  shares  of 
the  capital  stock  of  the  Boston  &  Albany  Railroad  Company  issued  to 
H.  E.  Coe,  but  by  false  and  forged  erasures  and  interlineations  had  been 
BO  altered  as  to  purport  to  be  a  certificate  for  two  hundred  shares  of  its 
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stock  issued  by  said  railroad  corporation  to  the  Massachusetts  National 
Bank,  as  collateral. 

The  bank  received  the  said  certificate  in  good  faith  and  without  any 
suspicion  of  its  fraudulent  character,  and  in  supposed  fulfilment  of  the 
promise  of  James  A.  Coe  to  give  as  security  for  the  loan  aforesaid  two 
hundred  shares  of  the  capital  stock  of  said  railroad  corporation. 

Subsequently,  on  payment  by  said  Coe  to  the  bank,  he  received  back 
his  memorandum  of  indebtedness,  and  the  cashier  of  the  bank,  for  the 
purpose  and  with  the  intention  of  restoring  the  collateral  to  Coe,  returned 
to  him  the  fraudulent  certificate  with  the  usual  printed  form  of  transfer 
on  the  back  thereof  signed  by  H.  K.  Frothingham,  cashier  of  said  bank, 
in  blank. 

About  two  weeks  after  the  surrender  by  the  bank  of  this  certificate  to 
Coe  with  the  transfer  in  blank  of  the  cashier  on  the  back  of  it,  the  plain- 
tiff,  Matthews,  pursuant  to  his  agreement  to  loan  Coe  twenty-five  thou- 
sand dollars  on  call  with  interest,  received  from  Coe,  in  good  faith,  the 
said  fraudulent  certificate  with  the  blank  assignment  on  the  back  thereof, 
supposing  the  same  to  be  a  genuine  certificate  for  two  hundred  shares  of 
said  stock  issued  by  the  corporation  and  duly  transferred  and  assigned  so 
as  to  enable  him  to  obtain  a  new  certificate  therefor  in  his  own  name,  and 
on  receipt  thereof  loaned  the  sum  of  twenty-five  thousand  dollars.  The 
si^ature  of  the  cashier  was  well  known  to  Matthews,  who  correctly  sup- 
posed the  signature  on  the  blank  assignment  to  be  genuine.  Coe  was 
tried  and  convicted  for  obtaining  money  by  false  pretences,  and  indict- 
ments for  forgery  are  now  pending  against  him,  and  he  has  been  declared 
bankrupt.  The  next  day,  or  very  soon  after  the  day  when  the  money 
was  loaned  by  Matthews,  the  fact  first  became  known  to  plaintiff  and 
defendant  of  the  fraudulent  alteration  of  the  certificate  before  it  came 
into  the  possession  of  defendant,  and  plaintiff  thereupon  notified  the  bank 
that  he  should  hold  it  responsible  for  any  loss  sustained  by  him  by  reason 
of  the  premises.  Tins  action  is  brought  for  the  recovery  of  the  damages 
thus  sustained. 

The  real  question  presented  in  the  case  is  whether  the  bank,  by  signing 
the  blank  transfer,  has  so  far  warranted  the  genuineness  of  the  certificate 
that  it  is  estopped  from  setting  up  the  forgery  as  a  defence  to  this  action. 

Defendant  denies  that  the  cashier  had  authority  or  right  to  bind  the 
bank  by  the  contract  declared  on. 

Cashiers  of  a  bank  are  held  out  to  the  public  as  having  authority  to  act 
according  to  the  general  uss^,  practice,  and  course  of  business  conducted 
by  the  bank.  Their  acts,  within  the  scope  of  such  usage,  practice,  and 
course  of  business,  will  in  general  bind  the  bank  in  favor  of  third  persons 
possessing  no  other  knowledge.  Morse^  Jr.,  et  al.  v.  Mciss,  ifatianal 
Bank,  U.  S.  Circuit  Court,  Mass.  Dist. ;  Miner  v.  The  Mechanics^  Bank,  1 
Peters,  70 ;  Merchants'  Bank  v.  State  Bank,  10  Wallace,  604.  One  of 
the  ordinary  and  well  known  duties  of  the  cashier  of  a  bank  is  the  sur- 
render of  notes  and  securities  upon  payment;  and  his  signature  to  the 
necessary  transfers  of  securities  or  collaterals  when  in  the  form  of  bills  of 
exchange,  choses  in  action,  stock  certificates,  or  similar  securities  for 
loans,  which  are  personal  property  is  an  act  within  the  scope  of  the  gen- 
eral usage,  practice,  and  course  of  business  in  which  cashiers  of  a  buuk 
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are  held  out  to  the  public  as  having  authority  to  act.  Undoubtedly  the 
ordinary  duties  of  a  cashier  do  not  comprehend  the  making  of  a  contract 
which  involves  the  payment  of  money,  without  an  express  authority  from 
the  directors,  unless  it  be  such  as  relates  to  the  usual  and  customary 
transactions  of  the  bank.  But  the  transfer  of  certificates  of  stock  held 
as  collateral  is  certainly  one  of  the  usual  and  customary  transactions  of 
banks,  and  the  public  would  be  no  more  likely  to  require  evidence  of  a 
special  authority  to  the  cashier  to  make  such  transfer  than  of  a  special 
authority  to  draw  checks  on  other  banks,  or  to  perform  any  other  of  the 
daily  duties  of  his  office. 

The  signature  of  the  cashier  must  therefore  be  considered  as  the  signa- 
ture of  the  bank,  and  the  question  returns  whether  such  blank  assignment 
on  the  back  of  the  certificate  by  the  bank  be  so  far  a  warranty  of  the 
genuineness  of  the  certificate  that  the  bank  is  estopped  from  setting  up 
the  foi^ery  f^  a  defence.     In  the  case  of  forged  negotiable  instruments  it 
is  well  settled  that  the  indorser  warrants  that  the  instrument  itself  and 
the  antecedent  signatures  thereon  are  genuine.     Story  on  Promissory 
Notes,  sec.  125  ;  State  Bank  v.  Fearing^  16  Pick.  533  ;  Hortsman  v.  Henr 
%hawy  11  Howard,  184 ;  Cricklow  v.  Parry ^  2  Camp.  182 ;   Canal  Bank 
V.  Bank  of  Albany^  1  Hill,  287.     The  indorser's  liability  in  these  cases  is 
properly  placed  upon  the  ground  of  estoppel.     "  This  proceeds,"  says 
Ju^ge  Story,  "  upon  the   intelligible  ground  that  every  indorser  under- 
takes that  he  possesses  a  clear  title  to  the  note  deduced  £rom  and  through 
all  the  antecedent  indorsers,  and  that  he  means  to  clothe  the  holder 
under  him  with  all  the  rights  which  by  law  attach  to  a  regular  and  gen- 
uine indorsement  against  himself  and  all  the  antecedent  indorsers.    It 
is  in  this  confidence  that  the  holder  takes  the  note  without  further  ex- 
planation, and  if  each  party  is  equally  innocent  and  one  must  suffer,  it 
should  be  the  one  who  has  misled  the  confidence  of  the  other,  and  by  his 
acts  held  out  to  the  holder  that  all  the  indorsements  are  genuine  and  may 
be  relied  on  as  an  indemnity  in  case  of  the  dishonor  thereof."     This  is 
a  statement  of  the  grounds  upon  which  the  rule  of  law  rests  as  appUcable 
to  negotiable  instruments,  but  the  reasoning  would  seem  to  apply  with 
equal  force  and  pertinency  to  the  case  of  a  transfer  of  a  certificate  of 
stock  by  indorsement  in  blank.     Stock  certificates  are  sold  in  open  mar- 
ket like  other  securities,  and  form  the  basis  of  commercial  transactions. 
In  the  language  of  Mr.  Justice  Davis,  in  Bank  v.  Lanier^  11  Wallace, 
877,  "Although  neither  in  form   nor  character  negotiable  paper,  they 
approximate  to  it  as   nearly  as  practicable."     In  Leitch  v.    Welh^  48 
N.  Y.  613,  it  is  said,  *'  Since  the  decision  of  the  case  of  McNeU  v.  Tenth 
National  Bank^  certificates  of  stock,  with  blank  assignments  and  powers 
of  attorney  attached,  must  be  nearly  as  negotiable  as  commercial  paper." 
The  common  practice  of  passing  the  title  to  stock  by  delivery  of  the  cer- 
tificate, with  the  blank  assignment  and  power,  has  been  repeatedly  proved 
and  sanctioned  in  cases  which  have  come  before  the  courts  in  New  York. 
In  New  York  ^  New  Haven  Railroad  Co.  v.  Schuyler^  34  N.  Y.  41,  the 
rights  of  parties  claiming  under  such  instruments  were,  fully  recognized 
by  the  court,  and  such  mode  of  transfer  was  shown  to  be  the  common 
practice  in  the  city  of  New  York.     It  is  well  settled  that  the  form  of 
assignment  printed  on  the  back  of  stock  certificates,  when  signed  in 
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blank,  may  be  filled  up  by  a  subsequent  purchase  of  the  stock.  Kortright 
Y.  The  Commercial  Bank  of  Buffalo,  20  Wend.  91,  and  22  Wend.  348 ; 
Bridgeport  Bank  v.  K  Y.  ^  N.  H.  R.  B.  Co.  80  Conn.  273.  The  cer- 
tificate in  this  case,  as  it  came  from  the  bank,  contained  on  the  same 
piece  of  paper,  and  on  the  back  of  the  certificate  a  blank  assignment, 
which  was  all  that  was  necessary  to  transfer  the  title  of  the  stock  as  be- 
tween the  parties.  The  defendant  must,  therefore,  be  held  to  have  in- 
tended and  agreed  that  whoever  should  present  the  certificate  so  issued 
from  the  bank,  with  the  assignment  executed  in  blank,  should  be  entitled 
to  fill  up  the  blanks  with  his  own  name,  and  to  have  a  transfer  of  the 
stock  made  to  himself  on  the. books  of  the  company.  The  certificate  ac- 
companied with  the  transfer,  executed  in  blank,  has  a  species  of  negotia- 
bility of  a  peculiar  character,  but  one  well  recognized  in  commercial 
transactions  and  judicial  decisions,  and  absolutely  essential  in  the  usage 
and  necessities  of  modem  commerce  to  make  such  certificates  available  in 
commercial  transactions.  Even  when  such  blank  assignments,  or  powers 
of  attorney  to  transfer  stock,  are  under  seal,  the  blanks  may  be  filled  up 
according  to  the  agreement  of  the  parties  at  the  time.  Bridgeport  Bank 
V.  K  Y.  ^  N.  H.  B.  B.  Co.  80  Conn.  274-5.  Redfield  on  Railways, 
sec.  85,  and  cases  cited.  The  decisions  to  the  contrary  in  the  English 
courts  have  not  been  followed  in  this  country,  and  they  were  influenced 
not  merely  by  a  rigid  adherence  to  the  technical  rules  of  the  common  law 
in  relation  to  instruments  under  seal,  but  by  the  policy  of  the  stamp  sys- 
tem. But  the  case  of  Walker  Y.-Bartlett,  36  Eng.  L.  ft  Eq.  368,  and 
later  English  decisions,  recognize  the  validity  of  blank  transfers  of  stock, 
and  that  such  transfers  of  stock  impose  upon  the  holder  of  them  the  ob- 
Ugation  to  pay  calls  upon  the  shares  while  they  remain  his  property.  In 
Kortright  v.  The  Buffalo  Commercial  Bank,  20  Wendell,  93,  speaking 
of  the  filling  up  of  a  olank  transfer  of  stock  and  power  of  attorney,  Nel- 
son, C.  J.,  after  stating  that  this  is  in  strict  conformity  with  the  universal 
usage  of  dealers  in  the  negotiation  and  transfer  of  stocks  according  to  the 
proof  in  the  case,  goes  on  to  say,  ^^  Even  without  the  aid  of  this  usage, 
there  could  be  no  great  difficulty  in  upholding  the  assignment.  The  ex- 
ecution in  blank  must  have  been  for  the  express  purpose  of  enabling  the 
holder,  whoever  he  might  be,  to  fill  it  up.  If  intended  to  have  been  filled 
up  in  the  name  of  the  first  transferee,  there  would  have  been  no  necessity 
for  its  execution  in  blank;  Barker  might  have  completed  the  instru- 
ment." 

The  right  to  fill  the  blank  in  a  blank  transfer  of  stock  is  recognized  by 
the  supreme  court  of  Massachusetts  in  Sewall  v.  The  Boston  Water 
Bower  Co.  4  Allen,  277. 

Matthews  clearly  had  the  right,  having  advanced  the  sum  of  twenty- 
five  thousand  dollars  upon  the  supposed  security  of  this  blank  assignment 
of  stock,  to  fill  up  the  blank  with  his  own  name  and  with  the  place  of  his 
residence  and  whatever  waa  necessary  to  make  the  instrument  complete  as 
an  assignment  and  transfer  \o  him  of  the  shares  described  in  the  certifi- 
cate. The  case  finds  that  the  cashier  signed  the  assignment  in  blank  for 
the  purpose  and  with  the  intention  of  restoring  the  pledge  to  Coe.  But 
even  if  he  went  further  and  agreed  with  Coe  that  Coe  should  fill  the 
blank  with  his  own  name,  such  private  understanding  between  him  and 


616  THB  ABIERICAN  LAW  TIMES  BEPORTS.  [Noyember,  1874. 

Vol.  L]  Matthews  p.  Mam.  National  Bahk.  [No.  11. 

Coe  would  not  have  affected  the  rights  of  third  parties  who  parted  with 
their  property  in  good  faith,  without  negligence,  upon  the  faith  of  the  cer- 
tificate of  the  cashier  that  the  bank  undertook  to  assign,  and  did  assign, 
to  whoever  might  be  the  lawful  holder  of  the  instrument,  the  amount  of 
stock  described  therein. 

As  above  quoted  from  C.  J.  Nelson,  ^'  If  intended  to  have  been  filled 
up  in  the  name  of  the  first  transferee,  there  would  have  been  no  necessity 
for  its  execution  in  blank ; "  Frothingham  ^^  might  have  completed  the 
instrument."  What  possible  explanation  can  be  given  of  the  course  of 
the  cashier  in  giving  to  Coe  an  assignment  in  blank,  rather  than  a  trans- 
fer to  Coe  himself,  other  than  to  enable  Coe  to  dispose  of  the  certificate 
so  that  the  bolder  could  take  his  title  directly  from  the  bank,  and  that  the 
instrument  might  be  used  according  to  the  well  known  usage  of  dealing 
with  stock  certificates,  passing  from  one  purchaser  to  another  without  the 
inconveniences  and  delays  consequent  upon  manifold  transfers  on  the  rec- 
ords of  the  corporation  ?  If  the  bank  intended  to  limit  the  assignment  to 
a  particulaur  aflsignee,  or  to  a  less  number  of  shares  than  the  number  de- 
scribed in  the  certificate,  the  limitation  should  have  appeared  in  the 
aasignment  The  aasignment  in  blank  purporte  to  assign  what  is  de- 
scribed  in  the  certificate  to  the  lawful  holder,  whoever  he  may  be,  who 
may  fill  the  blank.  The  signature  is  given  for  the  purpose  of  transferring 
title,  and  whenever  the  blank  is  filled  a  contract  of  sale  is  established  be- 
tween the  party  who  has  signed  the  blank  assignment  and  the  person 
whose  name  is  rightfully  fiU^  in  as  assignee. 

It  is  contended  in  behalf  of  the  bank  that  the  transfer  in  blank  created 
no  liability  or  obligation  on  the  part  of  the  bank  to  Matthews,  because  the 
circumstances  under  which  the  certificate  was  received  by  the  bank  and 
surrendered  to  Coe  indicate  clearly  that  the  act  of  the  cashier  in  signing 
and  transferring  the  certificate  to  Coe  was  performed  with  the  intention 
of  restoring  the  pledge  to  Coe,  in  discharge  of  the  duty  of  the  bank  as 
pledgee,  after  the  purposes  of  the  pledge  were  answered,  and  not  with  any 
purpose  of  a  sale  of  the  certificate  or  the  stock  supposed  to  be  represented 
by  it.  But  there  is  nothing  in  the  case  to  show  any  knowledge  on  the 
part  of  Matthews  of  any  such  intention  on  the  part  of  the  cashier.  The 
certificate  purports  to  be  a  certificate  that  the  bank  held  the  shares  as 
collateral,  but  does  not  show  that  they  were  collateral  for  a  debt  of  Coe's 
to  the  bank.  Such  a  certificate  of  stock  with  the  transfer  in  blank  of  a 
responsible  bank  might,  in  the  ordinary  course  and  usage  of  dealing  in 
stocks,  pass  through  the  hands  of  many  successive  purchasers.  The 
possession  of  the  certificate  would  afford  no  indication  that  the  holder  of  it 
was  the  person  who  had  originally  transferred  it  to  the  bank  as  collateral. 
If  Coe  had  consented  to  a  sale  by  the  bank  of  the  collateral  to  pay  his 
debt,  or  if  the  bank  had  in  any  way  acquired  the  right  to  sell  it  and  had 
sold  it,  if  the  assignment  had  been  in  blank,  the  purchaser  would  have 
been  in  the  same  condition,  and  Matthews,  iji  dealing  with  such  a  pur- 
chaser, would  have  received  no  better  evidence  of  title  against  the  bank 
than  he  received  from  Coe.  Had  the  bank  desired  to  sell  this  stock  and 
placed  it  in  the  hands  of  a  broker  with  a  blank  transfer  in  the  usual  course 
of  business,  Matthews  in  buying  from  the  broker  would  have  received  no 
better  evidence  of  title  against  ti^e  bank  than  in  the  present  case.    The 
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mere  words  ^'  as  collateral "  in  the  instrument  do  not  tend  to  pat  the 
purchaser  on  inquiry,  except  so  far  as  relates  to  the  authority  of  the  bank 
to  dispose  of  the  collateral  as  between  the  bank  and  its  debtor.  If  this 
inquiry  had  been  made  it  would  only  have  resulted  in  the  information 
that  the  assignment  was  made  in4ts  actual  form  by  the  joint  act  and  con- 
sent of  the  debtor  and  the  bank.  The  name  of  the  pledger  was  not  stated 
in  the  certificate  as  is  required  by  the  statute  of  Massachusetts.  Gen. 
Statutes  of  Massachusetts,  ch.  68,  sec.  13.  In  fact,  if  Matthews  had 
gone  to  the  bank  to  make  inquiries,  he  could  only  have  learned  that  Coe 
having  paid  his  debt  to  the  bank,  the  certificate  had  been  surrendered  to 
him  by  the  bank  with  a  transfer  in  blank.  There  would  have  been  noth- 
ing in  this  information  to  lead  him  to  doubt  the  genuineness  of  a  certifi- 
cate to  which  the  bank  had  given  currency  by  its  signature,  and  on  the 
faith  of  which  he  would  have  learned  the  bank  had  loaned  twenty  thou- 
sand dollars  which  had  been  paid.  The  bank  or  the  cashier  did  not  then 
doubt  the  genuineness  of  the  instrument,  and  no  inquiry  at  the  bank 
would  have  inspired  doubts  in  the  mind  of  Matthews,  there  being  no  such 
doubts  in  the  minds  of  the  officers  of  the  bank.  Nor  is  it  perceived  how 
the  bank  can  contend  with  any  show  of  reason  that  Matthews  was  negli- 
gent in  not  inquiring  at  the  office  of  the  railway  corporation.  If  the  duty 
of  making  such  an  inquiry  was  incumbent  on  any  one,  it  was  surely  incum- 
bent on  the  bank  to  ascertain  the  genuineness  of  the  instrument  before 
they  gave  currency  to  it  and  lulled  suspicion  and  doubt  by  the  responsi- 
bility of  their  own  signature.  The  answer  to  all  the  positions  taken  by 
the  defendent  as  to  notice  to  Matthews  from  the  words  **  as  collateral 
in  the  instrument  is,  that  there  is  nothing  to  connect  Coe  with  those 
words.  There  is  nothing  on  the  face  of  the  papers,  and  there  was  nothing 
in  the  fact  of  the  possession  of  the  instrument  by  Coe,  to  show  that  he  was 
the  person  for  whose  debt  the  stock  was  held  as  collateral. 

Had  not  Matthews  a  right  to  suppose,  upon  receiving  this  certificate, 
authenticated  by  the  signature  of  the  bank,  that  they  bad  obtained  the 
certificate  themselves  from  the  railroad  company  in  the  usual  way,  thus 
preventing  the  possibility  of  fraud  or  forgery  before  receiving  it  as  collat- 
eral for  a  loan,  and  before  authenticating  it  with  their  signature  ?  It  is 
difficult  to  see  in  what  respect  Matthews  was  negligent. 

The  defendant,  on  the  other  hand,  negligently  placed  confidence  in  Coe 
to  obtain  a  transfer  from  the  railroad  company  of  the  two  hundred  shares 
on  which  they  loaned  the  sum  of  $25,000,  instead  of  taking  their  certifi- 
cate directly  from  the  company.  But  the  negligent  act  which  especially 
imposes  upon  them  a  liability  in  this  case  is,  that  they  delivered  the  forged 
instrument  to  Coe,  authenticated  by  their  signature  in  blank  to  a  transfer, 
thus  giving  to  it  a  currency  and  negotiability  which  it  would  not  have 
possessed  had  they  made  the  transfer  directly  to  Coe.  Thus  the  bank 
put  it  in  the  power  of  Coe  to  commit  the  fraud  on  Matthews,  on  which 
this  suit  is  founded. 

In  McNiel  v.  The  Tenth  National  Bank^  the  language  of  the  opinion  is 
precisely  applicable  to  a  case  like  the  present.  ^^  Such,  then,  being  the 
nature  and  effect  of  the  documents  with  which  the  plaintiff  intrusted  his 
brokers,  ^hat  position  does  he  occupy  towards  persons  who,  in  reliance 
upon  those  documents,  have,  in  good  faith,  advanced  money  to  the  brokers 


618  THE  AMERICAN  LAW  TIMES  REPOBTS.         [NoTember,  1874. 

Vol.  I.j  Matthbwb  v.  Mass.  Natiokal  Bakk.  [No.  11. 

or  their  assigns  on  a  pled^  of  the  shares  ?  When  he  asserts  his  title,  s^d 
claimB,  as  against  them,  mat  he  cannot  be  deprived  of  his  property  with- 
out his  consent,  cannot  he  be  truly  answered  that  by  leaving  the  certifi- 
cate in  the  hands  of  his  brokers,  accompianied  by  an  instrument  bearing 
his  own  signature,  which  purported  to  be  executed  for  a  consideration,  and 
to  convey  the  title  away  from  him,  and  to  empower  the  bearer  of  it  irre- 
vocably to  dispose  of  the  stock,  he  in  fact  *  substituted  his  trust  in  the 
honesty  of  his  brokers  for  the  control  which  the  law  gave  him  over  his 
own  property,'  and  that  the  consequences  of  a  betrayal  of  that  trust 
should  fall  upon  him  who  reposed  it,  rather  than  upon  innocent  strangers 
from  whom  the  brokers  were  thereby  enabled  to  obtain  their  money  ?  " 
If  the  bank  only  intended  to  revest  in  Coe  whatever  it  acquired  from  him, 
it  would  have  been  perfectly  easy  to  have  limited  the  transfer  to  that 
extent  only.  A  private  understanding  that  such  was  the  intention  between 
Coe  and  tiie  cashier  could  not  afiFect  the  rights  of  those  who,  if  misled, 
were  misled  by  the  acts  of  the  bank.  K  5ie  bank,  by  giving  Coe  the 
transfer  in  blank  with  their  signature,  exhibited  him  to  the  money  dealing 
public  as  having  the  competent  right  of  pledge  and  disposal,  with  all  the 
usual  evidences  of  such  right,  it  substituted  their  trust  in  the  honesty  of 
Coe  for  the  control  which  the  bank  should  have  exercised  itself  over  the 
transfer  of  the  instrument,  and  should  suffer  the  loss  consequent  upon  his 
betrayal  of  the  trust,  rather  than  to  suffer  it  to  fall  upon  an  innocent 
stranger. 

If  the  conditions  upon  which  the  apparent  right  of  control  which  the 
bank  conferred  upon  Coe  were  not  expressed  on  the  face  of  the  instru- 
ment, but  remained  in  confidence  between  the  bank  and  Coe,  the  case  is 
not  distinguishable  in  principle  from  that  of  an  agent  who  receives  secret 
instructions  qualifying  or  restricting  an  apparently  absolute  power.  Jar- 
vis  V.  Rogers^  15  Mass.  889 ;  Pickering  v.  Burk^  15  East,  38 ;  Fatman 
V.  Lohack,  1  Duer,  354 ;  N.  Y.  d-  N.  K  R.  R,  Co.  v.  Schuyler,  34 
N.  Y.  41. 

One  of  two  innocent  parties  must  suffer  in  this  case  by  the  fraud  of 
Coe.     Under  similar  circumstances,  courts  have  repeatedly  held  that  the 

?arty  must  suffer  who  has  exhibited  the  greater  degree  of  n^ligence. 
'he  leading  case  on  the  indorsement  of  bills  of  lading,  Lidebarrow  v. 
Mason^  2  Term  Rep.  63,  is  authority  on  this  point.  See,  also,  Lobdell 
V.  Baker,  3  Met.  469 ;  PolhiU  v.  Waller,  3  Bam.  &  AdoL  114. 

The  bank  is  precluded  from  setting  up  the  fact  of  the  forgery  of  the 
instrument,  because  it  would  be  a  wrong  on  its  own  part  and  an  injury  to 
others  whose  conduct  has  been  influenced  by  the  acts  and  omissions  of  the 
bank.  Swayne,  Justice,  in  Merchants*  Bank  v.  State  Bank,  10  Wall.  645, 
says  ^^  Estoppel  in  pais  presupposes  an  error  or  a  fault,  and  implies  an  act 
in  itself  invalid.  The  rule  proceeds  upon  the  consideration  that  the  au- 
thor of  the  misfortune  shall  not  himself  escape  the  consequences  and  cast 
the  burden  upon  another."  Mr.  Justice  Clifford  recognizes  this  principle 
in  his  dissenting  opinion  in  that  case  :  ^^  If  a  bank  may  be  held  liable  in 
any  case  upon  a  certificate  of  their  cashier  that  a  check  is  good  when  they 
have  no  funds  of  the  drawer,  it  is  not  because  the  cashier  is  authorized  to 
make  such  certificate,  but  because  the  bank  is  bound  by  his  representa- 
tion, notwithstanding  it  is  false  and  unauthorized."     An  estoppel  is  a  sal- 
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utary  rule  which  prevents  a  man  from  proving  that  to  be  false  which  he 
has  previously  asserted  to  be  true  when  others  have  acted  on  the  faith  of 
his  representation. 

The  fact  that  Matthews  has  also  a  right  of  action  against  Coe,  who  is 
a  convict  and  a  bankrupt,  does  not  preclude  him  from  a  remedy  against 
the  bank.     Chtmey  v.  TTorwwfey,  4  El.  &  Bl.  133. 

Upon  the  facts  as  agreed  in  this  case  the  plaintiff  is  entitled  to  judg- 
ment, and,  according  to  the  agreement  of  the  parties,  the  case  is  to  be 
referred  to  an  auditor  to  assess  the  damages. 


CIRCUIT  COURT  OP  THE  UNITED  STATES.  —  SOUTHERN 

DISTRICT  OF  NEW  YORK. 

[May,  1874.] 

patent.  —  concerning  the  pbosecution  of  suits  in  anotheb 
di8teict  roe  articles  sold  by  a  defendant  who  has  been 
ordered  to  account. 

RUMFORD  CHEMICAL  WORKS  y.  HECKER. 

Where  a  plaintiff  has  obtained  a  decree  for  an  account  for  infringement  ofapateniy 
and  institutes  proceedings  against  parties  residing  in  other  districts  who  have 
purchased  the  infringing  articles  from  the  defendant,  while  the  court  which  has 
decreed  the  accounting  cannot  interfere  in  any  manner  to  prevent  the  prosecution 
of  the  foreign  suits,  it  may  stay  the  accounting  it  has  ordered,  on  the  ground  of 
inequitable  conduct,  unless  the  plaintiff  elects  to  abandon  the  other  suits, 

3ut  an  application  in  the  premises,  to  he  entertained  at  aU,  shotUd  certainly  be  made 
before  the  plaintiff  has  concluded  his  proofs  for  hearing  on  the  merits. 

Mr.  William  M.  Evarts^  for  the  plaintiffs. 

Mr.  Charles  F.  Blake^  contra, 

Blatchfobd,  J.  In  this  case,  on  the  20th  of  March,  1878,  after  final 
hearing  on  pleadings  and  proofs,  a  decree  was  made,  adjudging  the  first 
three  claims  of  the  reissued  letters  patent,  granted  to  the  plaintiffs  June 
9,  1868,  on  which  the  suit  was  brought,  to  be  void,  and  the  fourth  claim 
thereof  to  be  valid,  and  decreeing  that  the  defendants  had  infringed  said 
fourth  claim,  and  should  account  to  the  plaintiffs  for  the  profits  in  conse- 
quence of  said  infringement,  and  should  be  perpetually  enjoined  from  in* 
fringing  said  fourth  claim. 

The  said  reissued  letters  patent  were  granted  for  an  ^^  improvement  in 
pulverulent  acid  for  use  in  the  preparation  of  soda  powders,  farinaceous 
food,  and  for  other  purposes."  The  four  claims  of  the  patent  are  as 
follows :  — 

^*  1.  As  a  new  manufacture,  the  above  described  pulverulent  acid. 

*'*'  2.  The  manufacture  of  the  above  described  pulverulent  phosphoric 
acid,  so  that  it  may  be  applied  in  the  manner  and  for  the  purposes  above 
described. 
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"  3.  The  mixing,  in  the  preparation  of  farinaceous  food,  with  floor,  of 
a  powder  or  powders,  such  as  described,  consisting  of  ingredients  of  which 
phosphoric  acid,  or  acid  phosphates  and  alkaline  carbonates  are  the  active 
agents,  for  the  purpose  of  liberating  carbonic  acid,  as  described,  when  sub- 
jected to  moisture  or  heat,  or  both. 

^^4.  The  use  of  phosphoric  acid  or  acid  phosphates,  when  employed 
with  alkaline  carbonates,  as  a  substitute  for  ferment  or  leayen,  in  the 
preparation  of  farinaceous  food." 

The  accounting  ordered  was  entered  upon,  and  in  the  course  of  it  the 
defendant,  George  Y.  Hecker,  was  called  as  a  witness  on  the  part  of  the 
plaintifiFs,  before  the  master,  and  showed  that  when  this  suit  was  com- 
menced the  defendants  were  making  and  ^  selling  self-raising  flour,  in 
preparing  which  they  used  an  acid  called  the  Lauer  acid ;  that  before  the 
said  decree  was  made  they  discontinued  the  use  of  the  Lauer  acid ;  that 
after  they  so  discontinued  using  the  Lauer  acid,  they  used  at  times,  in  the 
preparation  of  self-raising  flour,  as  a  substitute  for  the  Lauer  acid,  a  sub- 
stance which  they  made  and  which  was  manufactured  from  bone-black, 
muriatic  acid,  and  sulphuric  acid,  and  at  other  times  a  substance  purchased 
by  them  ;  that  they  used  both  down  to  the  time  he  was  testifying,  in  No- 
vember, 1873  ;  and  that  during  the  same  time  they  used  other  acids,  of 
which  the  principal  one  was  tartaric  acid.  He  was  then  asked  by  the 
plaintiff  to  cause  to  be  prepared  from  the  books  of  the  defendants  a  state- 
ment, showing  from  the  time  they  began  to  use  the  Lauer  acid,  which  was 
in  April  or  May,  1868,  the  amount  of  self-raising  flour  sold  by  the  de- 
fendants, made  by  the  use  of  the  Lauer  acid  ;  and  the  amounts  of  such 
flour  sold  by  them  made  by  the  use  of  acids  which  they  manufactured ; 
and  the  amounts  of  such  flour  sold  by  them  made  by  the  use  of  acids 
which  they  purchased.  The  defendants  objected  to  the  giving  of  this  in- 
formation, on  the  ground  that  the  accounting  could  only  extend  to  the  use 
of  the  flour  in  making  bread  by  any  of  the  defendants.  The  master  ruled 
that  the  statement  must  be  prepared,  but  the  witness  declined  to  prepare 
it  until  the  defendants  could  apply  to  the  court  for  instructions  in  the 
premises.     Such  application  has  not  been  brought  to  a  hearing. 

The  only  acid  passed  upon  on  the  question  of  infringement,  before  the 
decree  was  made,  was  the  Lauer  add.  None  of  the  acids  used  after  the 
use  of  the  Lauer  acid  was  discontinued  have  as  yet  been  passed  upon  in 
this  suit,  or  by  this  court,  on  the  question  of  infringement.  The  proceed- 
ings on  such  accounting  have  proceeded  no  further,  and  have  not  been  con- 
cluded. 

In  September,  1873,  the  plaintiff  brought  a  suit  in  equity  in  the  circuit 
court  for  the  district  of  New  Jersey,  on  the  same  patent,  against  the  said 
George  V.  Hecker  alone.  The  bill  in  that  suit  sets  out  the  brin^n^  of 
this  suit ;  that  it  was  brought  before  the  passage  of  the  patent  act  of  July 
8,  1870,  and  that  the  bill  m  it  did  not  pray  for  a  recovery  or  assessment 
of  the  damages  sustained  by  the  plaintiff  by  the  infringement  of  the 
patent  by  the  defendants. 

The  bill  in  that  suit  then  prays  that  the  damages  sustained  by  the  plain- 
tiff, by  the  infringement  of  the  patent  by  George  V.  Hedter  since  the 
granting  of  the  patent,  may  be  assessed  and  adjudged  to  the  plaintiffs. 

It  then  set  out  the  making  of  the  decree  in  this  suit,  and  avers  that 
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since  said  decree  was  made,  Greorge  V.  Hecker  has  discontinued  making, 
using,  and  selling  the  acid  which  was  made,  used,  and  sold  by  him  at  the 
time  of  the  filing  of  the  bill  in  this  suit,  and  which  was  so  made,  used, 
and  sold  by  him  prior  to  the  entry  of  the  said  decree  in  this  suit,  and  that 
he  has  substituted  and  uses  a  new,  other,  and  different  pulverulent  acid 
from  that  used  by  him  at  the  commencement  of  this  suit  and  during  its 

E regress,  and  that  such  new  acid  is  not  embraced  within  said  decree,  and 
as  not  been  adjudged  by  the  court  to  be  an  infringement  of  the  plaintiffs' 
rights,  under  said  patent,  and  is  not  properly  subject  to  be  accounted  for 
in  the  accounting  ordered  by  said  decree,  but  forms  the  subject  of  a  new, 
distinct,  and  independent  suit.  It  then  avers  that  since  the  20th  of 
March,  1873  (the  date  of  the  decree  in  this  suit),  George  V.  Hecker  has 
infringed  the  patent  by  making,  using,  and  selling  pulverulent  acid,  in 
infringement  of  the  claims  of  the  patent,  and  prays  that  he  may  account 
for  and  pay  over  to  the  plaintiffs  the  damages  .they  have  sustained  by  his 
unlawful  acts  prior  to  the  20th  of  March,  1878,  and  also  the  damages 
they  have  sustained  by  his  wrongful  acts  since  the  20th  of  March,  1873, 
and  also  his  gains  and  profits  by  reason  of  such  unlawful  manufacture,  use, 
and  sale  since  March  20,  1878,  of  such  pulverulent  acid,  made  in  ac- 
cordance with  the  claims  of  the  patent.  The  answer  of  George  V.  Hecker, 
in  the  suit  in  New  Jersey,  admits  that  after  the  making  of  the  said  decree, 
he  ceased  to  manufacture  and  use  acid  prepared  in  the  manner  in  which 
the  acid  which  was  the  subject  of  the  bill  in  this  suit  was  prepared,  and 
that  he  has  since  made  and  used  an  acid,  but  states  that  he  is  ignorant, 
and  cannot  answer  v^hether  said  acid  is  substantially  the  same  as,  or  an 
equivalent  for,  the  acid  which  was  the  subject  of  this  suit,  and  avers  that 
it  would  require  a  scientific  research  to  enable  him  to  answer  touching  the 
nature  and  character  of  said  acid. 

This  answer  was  sworn  to  on  the  3d  of  December,  1878.  The  taking 
of  proofs  in  the  New  Jersey  suit  was  commenced  on  the  22d  of  January, 
1874.  It  was  continued  by  both  parties  during  March,  1874,  and  has  been 
concluded. 

The  plaintiffs  have  also  brought  a  suit  in  equity  on  the  same  patent, 
since  September,  1873,  in  the  circuit  court  for  the  District  of  South  Caro- 
lina, against  Benjamin  Feldman  and  Robert  Teskey.  The  bill  therein 
avers  the  making,  using,  and  selling  by  them  since  the  granting  of  the 
patent,  of  pulverulent  acid  in  infringement  thereof,  at  Charleston,  The 
answer  denies  that  the  defendants  have  made,  used,  or  sold  any  bread  or 
any  self-raising  flour  manufactured  or  prepared  by  them,  and  avers  that 
all  of  the  self-raising  flour  they  have  used  or  sold  has  been  bought  by  them 
of  the  agents  of  John  Hecker  and  George  V.  Hecker.  The  taking  of 
proofs  in  the  South  Carolina  suit  was  begun  on  the  17th  of  February,  1874, 
and  was  continued  by  both  parties  during  March,  1874,  and  has  been  con- 
cluded. 

A  like  suit  in  equity  was  brought  by  the  plaintiffs  in  February,  1874, 
in  the  circuit  court  for  the  Southern  District  of  Georgia,  against  Julius 
Knox.  The  bill  therein  avers  the  making,  using,  and  selling  by  him,  since 
the  granting  of  the  patent,  of  pulverulent  acid  in  infringement  thereof,  at 
Savannah.     That  suit  has  been  proceeded  with  no  further. 

The  defendants  in  this  suit  now  apply  to  the  court  therein  for  an  injunc- 
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tion  restraining  the  plaintiffs  from  further  prosecating  said  suits  in  New  Jer- 
sey, South  Carolina,  and  Georgia,  and  from  commencing  other  suits  against 
purchasers  of  self-raising  flour  from  the  defendants  in  this  suit.  The  ap- 
plication is  based  on  the  facts  that  the  self-raising  flour  sold  by  the  defend- 
ants in  the  suits  in  South  Carolina  and  Georgia  was  made  by  the  defendants 
in  this  suit  and  sold  by  them  to  the  defendants  in  the  suits  in  South  Caro- 
lina and  Georgia ;  that  the  defendants  in  this  suit  have  been  called  on  to 
account  in  this  suit  for  the  making  and  selling  of  the  self-raising  flour  sold 
by  them  to  the  defendants  in  the  suits  in  South  Carolina  and  Georgia,  and 
for  the  making  and  selling  of  the  self-raising  flour  covered  by  the  New 
Jersey  suit ;  and  that  the  proofs  of  infringement  reUed  on  in  the  evidence 
in  the  suits  in  New  Jersey  and  South  Carolina  are  sales  of  self-raising 
flour  in  September,  1873,  and  November,  1878,  respectively. 

If  this  court  were  applied  to  by  the  defendants  in  this  suit  to  stay  the 
accounting,  under  the  decr^  therein,  on  the  ground  that  the  plaintiffs  had, 
by  inequitable  conduct,  debarred  themselves  from  the  right  to  proceed  with 
such  accounting  or  to  exclude  certain  matters  from  the  accounting,  the  ap- 
plication  would  be  recognized  as  one  based  on  sound  principles.  The  par- 
suit  by  the  plaintiffs  in  another  suit  against  George  Y.  Hecker,  of  an  ac- 
counting for  the  same  thing  sought  to  be  accounted  for  against  him  in  this 
suit,  might  be  ground  for  excluding  such  things  as  respects  him  from  the 
accounting  in  tnis  suit,  unless  the  plaintiffs  should  elect  to  abandon  such 
pursuit  on  the  other  suit.  But  it  is  difficult  to  see  upon  what  recc^ized 
or  sound  principle  this  court  has  any  jurisdiction,  or  power,  or  rights  on 
the  bill  filed  in  this  suit,  to  assume  to  regulate  the  conduct  of  the  plaintiffs 
by  injunction,  or  stay,  or  repression,  except  as  regards  proceedings  in  this 
suit.  The  plaintiffs  are  a  Rhode  Island  corporation.  They  have  come 
into  this  court  by  bill  and  submitted  themselves  to  its  jurisdiction  only  so 
far  as  it  may  be  necessary  for  this  court  to  make  orders,  to  r^ulate  the 
proceedings  in  this  suit,  and  decrees  giving  or  withholding  the  relief  sought 
by  the  bill  in  this  suit.  To  grant  the  injunction  asked  for  would  be  to 
turn  the  defendant  into  the  plaintiff  and  the  plaintiff  into  the  defendant ; 
and  to  administer  affirmative  relief  in  favor  of  a  party  without  his  coming 
into  court  as  an  actor,  by  bill  or  other  pleading  containing  allegations 
capable  of  being  put  in  issue  by  formal  pleading  or  of  being  contested  on 
proofs,  and  to  do  so  in  matters  arising  post  litem  motam. 

Independently  of  these  considerations  it  may  be  remarked  that  the  New 
Jersey  suit,  on  the  allegations  of  the  bill  in  it  sustained  by  those  of  the 
answer  in  it,  is  one  which  might  very  properly  have  been  brought  even  in 
this  court. 

Moreover,  the  application  to  be  entertained  at  all  in  respect  to  the  New 
Jersey  and  South  Carolina  suits  should  have  been  made  before  the  plain- 
tiffs had  been  put  to  the  trouble  and  expense  of  taking  their  proois  for 
final  hearing. 

The  application  is  denied. 
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CIRCUIT   COURT   OP   THE  UNITED   STATES.  —  DISTRICT    OP 

CALIFORNIA. 

[August,  1874.] 

presumptions  op  law  in  favor  op  the  acts  op  courts  op  gen- 
eral jurisdiction. — their  extent  and  limitations. 

galpiny.  page. 

1.  The  courts  of  the   United  States,  as  has  been  often  hitherto  decided,  are  not 

hound  hy  state  constructions  of  common  law  questions,  ' 
2-  The  judgments  of  the  courts  of  one  state  are  not  strictly  either  foreign  or  domestic 

judgments  in  another,  not  being  the  proper  foundcUioti  of  final  process  except  in 

the  state  where  rendered,  and  being  open  to  inquiry  as  to  the  jurisdiction  and 

notice  to  defendant  in  the  courts  of  another  state  as  well  as  in  those  of  the  United 

States. 
3.  nere  is  no  presumption  in  favor  of  the  judgments  of  a  court  of  general  juriS' 

diction  except  as  to  matters  and  persons  faUing  within  the  scope  of  that  general 

jurisdiction, 
i.  There  can  be  no  personal  judgment  upon  substituted  service  against  a  non-resi* 

dent  of  a  state,  except  as  a  means  of  reaching  property  situated  at  the  time  within 

the  state,  or  affecting  some  interest  therein,  or  determining  the  status  of  the  plain- 

tiff  with  respect  to  the  non-resident  party. 

5.  What  constitutes  a  record  of  a  court  of  general  jurisdiction. 

6.  Classification  and  discussion  of  suits  in  rem  ;  concerning  the  service  of  process 
upon  infants  of  tender  years,  and  matters  governed  by  the  facts  of  the  case. 

Field,  J.  The  material  questions  presented  for  consideration  in  this 
case  have  ahready  been  determined  by  the  recent  decision  of  the  supreme 
court  of  the  United  States.  It  is  unnecessary,  therefore,  to  repeat  at 
large  the  facts  of  the  case  ;  they  are  given  in  the  report  of  the  decision  in 
18th  Wallace.  It  will  be  sufficient  to  state  here  its  general  features.  The 
action  is  ejectment  for  the  possession  of  certain  real  property  situated  with- 
in the  city  of  San  Francisco,  both  parties  deraigning  title  from  the  same 
source,  Franklin  C.  Gray,  deceased,  who  died  in  the  city  of  New  York  in 
July,  1853,  intestate,  seised  of  the  premises  in  controversy.  The  plaintiff 
claims  through  conveyances  executed  by  direction  of  the  probate  court 
of  the  city  and  county  of  San  Francisco,  which  administered  upon  the 
estate  of  the  deceased.  The  defendant  claims  under  a  purchaser  at  a 
commissioner's  sale,  had  under  a  decree  of  a  district  court  of  the  state, 
having  jurisdiction  in  that  city  and  county,  rendered  in  a  suit  brought 
to  settle  the  affairs  of  alleged  copartnerships  between  the  deceased  and 
others.  The  case  turns  upon  the  validity  of  this  decree  and  the  commis- 
sioner's sale  had  under  it. 

The  suit  in  which  that  decree  was  rendered  was  one  into  which  two 
suits,  brought  by  different  parties,  had  been  consolidated.  One  of  them 
was  brought  in  1854,  by  William  H.  Gray,  a  brother  of  the  deceased ; 
the  other  was  brought  in  1855  by  Cornelius  J.  Eaton,  who  had  been  at 
one  time  a  clerk  of  the  deceased.     Each  of  these  complainants  alleged  a 
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separate,  distinct,  and  dormant  copartnership  between  himself  and  the 
deceased,  which  embraced  the  conunercial  business  in  which  the  latter 
was  engaged  and  all  his  real  estate  transactions.  Gray  allied  that  his 
interest  in  the  business  and  property  of  the  copartnership  formed  be- 
tween him  and  the  deceased  was  one  third.  Eaton  claimed  that  his  in- 
terest in  the  business  and  property  of  the  copartnership  formed  with  him 
was  one  fourth.  Each  of  these  complainants,  alleging  an  universal  and 
dormant  copartnership  between  himself  and  the  deceased,  denied,  one 
of  them  under  oath,  any  copartnership  of  the  deceased  with  the  other. 
Subsequently,  however,  they  consented  to  a  consolidation  of  their  suits ; 
and  four  days  afterwards,  a  decree  was  entered,  and  it  would  seem  from 
the  certificate  of  the  judge  appended  to  the  decree  that  it  was  by  consent 
of  the  parties,  adjudging  that  each  had  been  a  copartner  with  the  de- 
ceased as  alleged  by  him,  and  that  both  of  these  copartnerships,  dor- 
mant and  unknown  to  each  other  as  they  were,  embraced  all  the  prqierty 
and  all  the  business  of  the  deceased. 

By  the  decree  a  reference  was  ordered  to  a  commissioner  to  take  an 
account  of  the  business,  profits,  and  property  of  the  two  copartnerships, 
with  directions,  upon  the  confirmation  of  his  report,  to  sell  all  the  prop- 
erty, real  and  personal,  of  both  copartnerships,  and  to  execute  proper  con- 
veyances to  the  purchasers.  At  the  sale  which  subsequently  took  place, 
one  of  the  attorneys  of  the  complainant  Gray  became  a  purchaser  of  the 

f  remises  in  controversy.  He  afterwards  conveyed  an  undivided  half  to 
is  law  partner,  and  devised  the  other  undivided  half  to  the  defendant. 
His  law  partner  some  years  later  transferred  his  interest  also  to  the  de- 
fendant. 

The  deceased,  Franklin  G.  Gray,  left  surviving  him  a  widow,  Matilda 
C.  Gray,  of  whom  a  posthumous  child  was*  bom  in  December  following, 
named  Franklina  G.  Gray.  By  the  law  of  Galifomia  the  estate  of  the 
deceased  vested  in  the  widow  and  child  in  equal  shares ;  and  they  both 
were  made  parties  to  the  suits  of  Gray  and  Eatcm  ;  in  the  first  suit  the 
child  being  made  a  party  by  a  supplemental  bill.  Both  were  non-resi- 
dents of  the  State  of  Galifomia  and  residents  of  the  State  of  New  Yoik. 
and  their  absence  from  this  state  and  residence  in  New  York  were  averred 
in  the  pleadings.  Constructive  service  upon  them,  by  publication  under 
the  statute,  was  therefore  attempted.  The  widow  appeared;  and  upon 
representation  that  service  had  been  made  upon  the  infant,  a  guardian  ad 
litem  was  appointed  for  her,  and  he  consented  to  the  consolidation  of  the 
two  suits  and,  it  would  seem,  to  the  decree  rendered. 

Subsequently,  upon  appeal  to  the  supreme  court  of  the  state,  the  decree 
of  the  district  court  in  the  consolidated  suit  was  reversed,  on  the  ground 
that  no  sufiScient  service  of  stmimons  had  been  made  upon  the  infant 
Franklina  in  the  case  brought  by  Eaton  ;  and  that,  until  such  service,  no 
guardian  ad  litem  could  be  appointed  for  her ;  and  on  the  additional 
ground  that  the  evidence  presented  had  not  established  a  copartnership 
between  William  H.  Gray  and  the  deceased.  The  case  was  accordingly 
remanded  to  the  district  court ;  and  subsequently  the  two  suits,  after 
being  on  the  calendar  for  trial  for  nearly  a  year,  were  dismissed^  The 
plaintiS  acquired  his  interest  and  brought  the  present  action  after  this 
dismissal. 
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When  the  case  was  originally  here,  the  ciiciiit  court  decided  that  the 
record  in  the  suite  of  Gray  and  Eaton,  in  the  district  court,  did  not  show 
that  due  service  ot  summons  by  publication  had  not  been  made  upon  the 
infant  Franklina,  and  as  the  district  court  was  a  superior  court  of  general 
jurisdiction,  it  must  be  presumed  to  have  had  juri^ction  of  the  subject 
matter  and  of  the  parties  in  those  suits ;  and  that,  in  consequence,  the 
sale  and  conveyance  under  the  decree,  notwithstanding  its  subsequent  re- 
versal on  the  grounds  stated,  passed  a  good  title  to  the  purchaser,  —  the 
court  holding  that  where  a  record  of  a  judgment  of  a  superior  court  of 
general  jurisdiction  was  assailed  collaterally,  it  was  not  enough  that  the 
record  did  not  affirmatively  show  jurisdiction,  but  that  it  must  affirma- 
tiyei/  show  that  the  court  did  not  have  jurisdiction,  or  its  judgment 
would  be  valid  until  reversed  on  appeal  or  vacated  in  some  direct  proceed- 
ing  taken  for  that  purpose.  And  so  the  court'  said,  that  '*  at  the  time  of 
the  sale  a  purchaser  waa  entitled  to  rely  upon  the  validity  of  the  decree 
(in  the  consolidated  suit),  unless  it  affirmatively  appeared  on  the  face  of 
^e  record  that  the  court  had  no  jurisdiction  of  the  infant." 

But  the  supreme  court  of  the  United  States  took  a  different  view  of 
the  case,  and  held  that  the  adjudication  of  the  supreme  court  of  the  state, 
that  no  sufficient  service  of  summons  was  ever  made  upon  the  infant 
Franklina,  and  that  until  such  service  no  guardian  cui  litem  could  be  ap- 
pointed for  her,  was  an  adjudication  that  the  jurisdiction  of  the  district 
court  over  her  had  never  attached,  and  that  this  adjudication  was  condu- 
sire  and  binding  upon  the  circuit  court  and  every  other  court,  when 
brought  before  it  for  consideration.  Into  its  soundness  the  circuit  court 
could  not  look ;  for  it  possessed  no  revisory  power  over  the  decisions  of 
'  the  supreme  court  of  the  state.  The  adjudication  constituted  the  law  of 
that  case,  and  settled,  for  all  possible  controversies,  the  character  of  the 
decree  of  the  district  com't.  Rendered  without  jurisdiction,  that  decree 
was  always  void,  so  far  as  it  affected  the  rights  of  the  infant  Franklina, 
and  unavailing  to  support  any  proceedings  under  it  affecting  her  title. 

But  the  supreme'  court  of  the  United  States  in  its  decision  went  still 
further,  and  held  that  the  rule  stated  by  the  circuit  court,  as  to  the  pre- 
sumptions which  the  law  implies  in  support  of  the  judgments  of  superior 
courts  of  general  jurisdiction,  was  subject  to  many  exceptions  and  qualifi- 
cations and  had  no  application  to  the  case  at  bar ;  that  such  presumptions 
were  limited  to  jurisdiction  over  persons  within  the  territorial  limits  of  the 
courts,  persons  who  could  be  reached  by  their  process,  and  also  over  pro- 
ceedings which  were  in  accordance  with  the  course  of  the  common  law. 
In  these  latter  particulars,  the  decision  was  in  affirmation  of  doctrines 
asserted  by  the  circuit  court  in  an  elaborate  and  carefully  considered  opin- 
ion, delivered  in  1 865,  in  the  case  of  O-ray  v.  Larrimore^  which  grew  out 
of  the  sale  under  the  same  decree  of  the  district  court  which  is  now  before 
us.  The  doctrines  there  asserted  were  followed  in  the  subsequent  case  of 
Q-ray  v.  Murphy^  and,  until  the  decision  of  this  case  by  the  present  circuit 
judge,  were  not  regarded  as  open  to  contestation  in  the  circuit  court.  In 
this  case  they  were  overruled  by  him  upon  the  supposed  obligation  of  the 
court  to  follow  a  decision  of  the  supreme  court  of  the  state  in  Hahn 
V.  Kelly^  rendered  in  1868.  34  Cal.  891.  And  to  that  case  frequent 
reference  has  been  made  by  counsel  on  the  present  trial,  and  some  of  its 


526  THE  AMERICAN  LAW  TIMES  REPORTS.  [December,  1874. 

Vol.  I.]  Galpiv  o.  Paok.  [No.  II. 

SositioQS  have  been  pressed  with  great  earnestness,  as  though  they  were 
ecisive  of  the  points  now  under  consideration.  That  ease  was  cited  to 
the  supreme  court  of  the  United  States.  Extracts  from  the  opinion  in 
the  case  constituted  the  principal  argument  before  that  court  of  one  of  the 
counsel  of  the  defendants ;  and  if  its  positions  were  not  expressly  men- 
tioned in  the  opinion  of  that  court,  it  was  not  because  they  had  not  been 
carefully  considered. 

That  case  was  brought  to  quiet  the  title  to  a  tract  of  land  in  Alameda 
County,  and  to  restrain  its  sale.  The  plaintiff  asserted  title  to  the  prem- 
ises by  virtue  of  a  sale  under  a  judgment  recovered  for  the  deficiency  re- 
maining of  a  mortgage  debt,  after  application  of  the  proceeds  received 
upon  a  sale  of  the  property  mortgaged.  The  suit  in  which  the  mortgage 
was  foreclosed  and  judgment  for  the  deficiency  rendered,  was  prosecuted 
without  personal  service  upon  the  defendant,  upon  publication  of  sum- 
mons ;  and  the  validity  of  the  judgment  was  assailed  upon  the  alleged 
ground  that  the  attempted  service  of  the  summons  by  publication  was  de- 
fective and  void.  The  decree,  however,  recited  that  it  appeared  to  the 
court  that  the  summons  and  complaint  had  been  ^^  duly  served  on  the  de- 
fendants according  to  law  and  the  order  of  the  judge  of  the  court ;  '*  and 
the  supreme  court  of  the  state  held  that  this  recital  was  a  direct  adjudica- 
tion upon  the  point  and  was  as  conclusive  upon  the  parties  as  any  other 
fact  decided,  provided  it  did  not  affirmatively  appear,  from  other  portions 
of  the  record,  that  the  recital  was  untrue.  As  there  was  no  direct  contra- 
diction of  the  recital,  and  as  no  other  objection  than  the  one  mentioned 
was  taken,  this  ruling  as  to  the  effect  of  the  recital  disposed  of  the  case, 
and  necessitated  a  reversal  of  the  decree  below.  The  court,  however,  in 
its  opinion,  did  not  confine  its  consideration  to  this  point,  but  proceeded 
to  lay  down  certain  general  rules  as  to  the  presumptions  of  jurisdiction 
attendant  upon  the  judgments  of  superior  courts  of  general  jurisdiction, 
and  to  declare  what  constitutes  the  record  in  this  state  of  such  judgments, 
and  the  conditions  upon  which  they  may  be  collaterally  assailed.  Among 
other  things,  it  asserted  in  substance,  and  so  far  as  anything  in  an  opinion 
can  be  deemed  an  adjudication,  which  is  not  necessary  to  the  decision,  it 
adjudged :  — 

1st.  That  a  judgment  of  a  court  of  general  jurisdiction  could  not  be 
attacked  coliatei*ally,  except  for  matters  apparent  upon  its  record  ;  that  it 
was  not  necessary  that  the  jurisdiction  of  the  court  should  affirmatively 
appear  upon  the  record,  but  that,  in  the  absence  from  the  record  of 
matters  affirmatively  disclosing  a  want  of  jurisdiction,  either  over  the  sub- 
ject matter  of  the  action  or  the  person  of  the  defendant,  such  jurisdiction 
would  be  conclusively  presumed ;  and  that  this  conclusive  presumption 
prevailed  in  all  cases  without  reference  to  the  character  of  the  proceedings, 
or  the  residence  of  the  parties  against  whom  they  were  taken. 

2d.  That  in  this  state  such  record  of  the  court   consist  only  of  the 

Papers  and  proceedings  which  compose  what  is  designated  in  the  Code  of 
Vocedure  as  the  judgment  roll ;  and,  where  jurisdiction  is  exercised  over 
persons  without  the  territorial  limits  of  the  court,  by  constructive  service 
upon  them  by  publication  of  summons,  and  judgment  by  default  is  ren- 
dered upon  such  service,  the  record  need  not  contain  certain  material  pro- 
ceedings, without  which  jurisdiction  cannot  attach,  or  any  recital  or  evi- 
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dence  of  sach  proceedings,  because  the  legislature  has  not  directed  such 
proceedings  to  be  incorporated  into  the  so-called  judgment  roll. 

We  do  not  regard  the  case  at  bar  as  one  where  any  collateral  attack  is 
made  upon  a  judgment  of  a  superior  court  of  general  jurisdiction.  The 
decree  in  the  consolidated  suit  of  Gray  and  Eaton  is  not  here  attacked 
collaterally  in  any  proper  meaning  of  that  term.  The  adjudication  of 
the  appellate  court  in  the  same  case  upon  the  character  of  that  decree  is 
not  offered  by  way  of  collateral  attack ;  it  is  the  exhibition  of  the  result 
of  a  direct  proceeding  with  reference  to  that  decree  had  on  appeal.  When 
we  speak  of  a  collateral  attack,  we  refer  to  the  presentation  of  grouuds  of 
invalidity,  other  than  those  which  have  been  established  by  the  prosecu- 
tion of  a  writ  of  error  or  an  appeal  or  some  other  direct  proceeding  to 
vacate  the  judgment.  We  will  nevertheless  examine  the  positions  ad- 
vanced by  the  supreme  court  of  the  state  in  the  case  named. 

Before  proceeding,  however,  to  this  examination,  it  is  proper  to  say  a 
few  words  respecting  the  light  in  which  the  ruling  of  the  state  court  in 
that  case  is  to  be  regarded  in  this  court,  and  the  right  of  this  court  to 
look  into  the  jurisdiction  of  a  state  court  when  its  judgment  is  produced 
in  evidence. 

In  the  first  place,  the  ruling  of  the  state  court  in  Sahn  v.  Kelly ^  except 
so  far  as  it  gives  a  construction  to  the  statute  of  the  state,  is  not  binding 
upon  this  court.  In  all  that  relates  to  the  presumptions  which  attend  the 
acts  of  the  superior  courts  and  the  circumstances  under  which  they  may 
be  assailed,  it  stands  like  the  ruling  of  any  other  court,  entitled  to  respect 
and  consideration  for  the  learning  and  ability  of  its  members,  but  possess- 
ing no  obligatory  force.  "  Where  private  rights,"  says  the  supreme 
court  of  the  United  States  in  Chicago  City  v.  Bobbins^  2  Black,  429,  '^  are 
to  be  determined  by  the  application  of  common  law  rules  alone,  this  court 
(and  the  same  is  true  of  the  circuit  court),  though  entertaining  for  state 
tribunals  the  highest  respect,  does  not  feel  bound  by  their  decision."  "  It 
is  undoubtedly  true  in  general,"  says  the  same  court  in  another  case  (  OZ- 
cott  V.  Supervisors^  16  Wall.  687),  '*  that  this  court  does  follow  the  de- 
cisions of  the  highest  courts  of  the  states,  respecting  local  questions  pecul- 
iar to  themselves,  or  respecting  the  construction  of  then*  own  constitutions 
and  laws.  But  it  must  be  kept  in  mind,  that  it  is  only  decisions  upon 
local  questions,  those  which  are  peculiar  to  the  several  states,  or  adjudica- 
tions upon  the  meaning  of  the  constitution  or  statutes  of  a  state,  which 
the  federal  courts  adopt,  as  rules  for  their  own  judgments."  The  ruling 
of  the  state  court  in  Mahn  v.  Kelly ^  except  so  far  as  it  gives  a  construction 
to  the  state  statute,  relates  to  matters  of  general  law,  and  not  to  questions 
of  a  local  character  peculiar  only  to  the  state.  If  the  ruling  of  the  court 
be  correct,  it  applies  not  merely  to  judgments  of  the  superior  courts  of 
general  jurisdiction  existing  in  California,  but  to  the  judgments  of  such 
courts  existing  in  all  other  states. 

In  the  second  place,  whilst  the  courts  of  the  United  States  are  not  for- 
eign courts  in  their  relation  to  the  state  courts,  they  are  courts  of  a  differ- 
ent sovereignty,  exercising  a  distinct  and  independent  jurisdiction,  and 
are  bound  to  give  to  the  judgments  of  the  state  courts  only  die  same  faith 
and  credit  which  the  courts  of  another  state  are  bound  to  give  to  them. 
And  it  is  well  settled,  that  neither  the  constitutional  requirement,  pro- 
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viding  that  *^  full  faith  and  credit  shall  be  given  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  state/'  nor  the  act  of  Congress  pro- 
vidi^  for  the  mode  of  authenticating  such  acts,  records,  and  proceedings 
(May  26,  1790),  and  declaring  that  when  thus  authenticated,  they  shall 
have  such  *^  faith  and  credit  given  to  them  in  every  court  within  the 
United  States,  as  they  have  by  law  or  usage  in  the  courts  of  the  state 
from  which  the  records  are  or  shall  be  taken,"  precludes  an  inquiry  into 
the  jurisdiction  of  the  court  in  which  the  judgment  was  given,  or  the 
right  of  the  state  to  exercise  authority  over  the  parties,  or  the  subject 
matter  of  the  judgment.  As  was  said  in  Christmas  v.  ItusseU,  5  Wall. 
805,  the  judgments  of  the  courts  of  one  state  are  not  foreign  judgments 
in  another  state  under  the  Constitution  and  act  of  Coi^ress,  nor  are  they 
domestic  judgments  in  every  sense  ;  because  they  are  not  the  proper 
foundation  of  final  process,  except  in  the  state  where  they  were  rendered ; 
and  they  are  open  to  inquiry  as  to  the  jurisdiction  of  the  court  and  notice 
to  the  defendant. 

The  act  of  Congress  goes,  perhaps,  further  than  the  constitutional 
requirement,  which  relates  to  the  faith  and  credit  to  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  proceedings  of  every  other  state, 
inasmuch  as  it  declares  the  effect  of  the  records  and  judicial  proceedings 
of  the  states  when  authenticated,  as  provided  ^^  in  every  court  within  me 
United  States^^^  thus  making  its  provisions  applicable  to  the  federal 
courts  as  well  as  to  the  courts  of  the  states.  The  power  of  Congress  to 
prescribe*  the  manner  in  which  the  records  of  the  states  shall  be  proved 
in  the  national  courts,  and  the  effect  which  shall  be  given  to  them,  is  in- 
dependent of  the  constitutional  provision.  Still  the  law  is  to  have  the 
same  construction  in  its  application  to  the  national  courts  as  to  the  state 
courts.  It  leaves  untouched  the  general  principle  that  the  jurisdiction  of 
every  court  is  open  to  inquiry,  when  produced  in  the  courts  of  another 
sovereignty. 

The  circuit  court  of  the  United  States  for  the  District  of  California  has 
the  same  authority  to  examine  into  the  jurisdiction  of  a  state  court  of 
California,  when  its  judgment  is  produced,  as  the  circuit  court  of  the 
United  States  for  the  District  of  New  York  has,  when  the  same  judgment 
is  produced  before  that  tribunal.  All  the  circuit  courts  of  the  United 
States  have  the  same  relation  to  the  state  courts;  and  each  will  take 
notice  of  and  administer  in  proper  case  the  laws  of  the  states.  This  court, 
for  example,  will  take  notice  of,  and,  in  a  proper  case,  administer  the  law 
of  New  York,  just  as  it  will  take  notice  of  and  administer  the  law  of  this 
state.  In  all  cases  the  jurisdiction  of  a  state  court  may  be  inquired  into, 
but  the  inquiry  can  proceed  no  further ;  the  jurisdiction  existing,  the 
merits  of  the  controversy  involved  are  not  open  to  examination. 

We  I'ecur  now  to  the  rulings  in  Hahn  v.  Kelly.  The  first  position,  that 
when  a  judgment  of  a  court  of  general  jurisdiction  is  produced  in  evi- 
dence, it  can  only  be  collaterally  attacked  for  matters  apparent  upon  its 
record,  and  that,  in  the  absence  of  such  matters,  the  jurisdiction  of  the 
court  must  be  conclusively  presumed,  is  with  certain  qualifications  and 
exceptions  undoubtedly  correct.  These  qualifications  and  exceptions  arise 
where  the  proceedings  or  the  parties  against  whom  they  are  taken  are 
without  the  ordinary  jurisdiction  dl  the  court,  and  can  only  be  brought 
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within  it  by  parBuin^  special  statutory  provisions.  As  we  had  occasion 
to  observe  in  a  previous  case,  ^^All  courts,  even  such  as  are  designated 
courts  of  superior  or  general  authority,  are  more  or  less  limited  in  their 
jurisdiction ;  they  are  limited  to  a  particular  kind  of  cases,  such  aa  civil 
or  criminal ;  or  to  particular  modes  of  administering  relief,  such  as  legal 
or  equitable  ;  or  to  transactions  of  a  special  character,  such  as  may  arise 
upon  the  high  seas  ;  or  to  the  use  of  particular  process  in  the  enforcement 
of  their  ju^^ents."  Norton  v.  Header,  When  we  speak  of  a  court  of 
general  jurisdiction  in  civil  cases,  we  do  not  mean  one  which  has  jurisdic- 
tion over  all  subjects  and  all  persons  and  of  all  process  ;  but  we  mean  one 
which  exercises  a  general  jurisdiction,  in  law  or  equity,  according  to  the 
well  established  principles  known  to  those  departments  of  jurisprudence 
over  subjects  and  persons,  within  certain  defined  territorial  limits.  When 
a  judgment  of  such  a  court  is  produced,  relating  to  a  matter  falling  within 
the  general  sc6pe  of  its  powers,  the  jurisdiction  of  the  court  will  be  pre- 
sumed, even  in  the  absence  of  the  formal  proceedings  or  steps  by  which 
the  jurisdiction  was  obtained ;  and  such  jurisdiction  cannot  ordinarily  be 
assailed  except  on  writ  of  error  or  aj^al,  or  by  some  other  direct  pro- 
ceeding. But  when  the  judgment  of  such  a  court  relates  to  a  matter  not 
falling  within  the  general  scope  of  its  powers,  and  the  authority  of  the 
court  over  the  subject  can  only  be  exercised  in  a  prescribed  manner,  not 
according  to  the  course  of  the  common  law  ;  or  the  judgment  is  against 
a  party  without  the  territorial  limits  of  the  court,  who  was  not  served 
within  those  limits  and  did  not  appear  to  the  action,  no  such  presumption 
of  jurisdiction  can  arise.  The  judgment  being,  as  to  its  subject  matter  or 
persons,  out  of  its  ordinary  jurisdiction,  authority  for  its  rendition  must 
appear  upon  the  face  of  its  record.  In  other  words,  there  is  no  presump- 
tion in  favor  of  the  judgments  of  courts  of  general  jurisdiction,  except  as 
to  matters  aud  persons  falling  within  the  scope  of  that  general  jurisdic- 
tion. When  the  proceeding  is  special  and  outside  of  that  general  scope, 
either  as  to  subjects  or  persons,  the  presumption  ceases,  and  the  record 
must  show  a  compliance  with  the  special  authoritv,  by  which  the  extraor- 
dinary jurisdiction  is  exercised.  This  doctrine  is  an  obvious  deduction 
from  principle,  and  is  sustained  by  adjudged  cases  almost  without  number 
in  the  highest  courts  of  the  several  states,  and  in  the  supreme  court  of  the 
United  States.  There  is  running  all  through  the  reports  the  emphatic 
declaration  of  the  common  law  courts,  that  a  special  authority,  conferred 
even  upon  a  court  of  general  jurisdicticm,  which  is  exercised  in  a  mode 
different  from  the  course  of  the  common  law,  must  be  strictly  pursued, 
and  the  record  must  disclose  the  jurisdiction  of  the  court.  On  this  sub- 
ject the  cases  speak  a  uniform  language,  with  scarcely  a  dissentient  voice. 

The  tribunals  of  one  state  havo  no  jurisdiction,  and  can  have  none, 
over  persons  or  property  without  its  territorial  limits.  Their  authority  is 
necessarily  circumscribed  by  the  limits  of  the  sovereignty  creating  them. 
Any  exertion  of  authority  beyond  those  limits  would  be  deemed,  as  stated 
in  lyArcjf  v.  Ketchum^  11  How.  174,  in  every  other  forum  an  illegitimate 
assumption  of  power,  and  be  resisted  as  mere  abuse. 

But  over  property  and  persons  within  those  limits  the  authority  d  the 
state  is  supreme,  except  as  restrained  by  the  federal  Constitution.  When, 
therefore,  propearty  thus  situated  is  held  by  parties  resident  without  the 
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state,  or  absent  from  it,  and  thus  beyond  the  reach  of  the  process  of  its 
courto,  the  admitted  jurisdiction  of  the  state  over  the  property  would  be 
defeated,  if  a  substituted  service  upon  the  parties  were  not  permitted. 
Accordingly,  under  special  circumstances,  upon  the  presentation  of  parties 
ular  proofs,  substituted  service,  in  lieu  of  personal  service,  is  allowed  by 
statute  in  nearly  all  the  states,  so  as  to  subject  the  property  of  a  non-res- 
ident or  absent  party  to  such  disposition  by  their  tribunals  as  may  be 
necessary  to  protect  the  rights  of  their  own  citizens.  In  this  state,  the 
statute,  in  terms,  allows  a  constructive  or  substituted  service  in  all  cases, 
whether  upon  contract  or  for  torts,  where  the  person  on  whom  the  service 
is  to  be  made  is  a  non-resident  of  the  state  or  is  absent  from  it,  whether 
the  action  be  directed  against  property  within  the  state,  or  merely  for  the 
recovery  of  a  personal  judgment  against  the  defendant.  But  so  far  as  the 
statute  authorizes,  upon  such  >substituted  service,  a  personal  judgment 
against  a  non-resident  except  as  a  means  of  reaching  property  situated  at 
the  time  within  the  state,  or  affecting  some  interest  therein,  or  determin- 
ing the  status  of  the  plaintiff  with  respect  to  such  non-resident,  it  cannot 
be  sustidned  as  a  legitimate  exercise  of  legislative  power.  A  pure  per- 
sonal judgment,  not  used  as  a  means  of  reaching  property  at  the  time  in 
the  state  or  affecting  some  interest  therein,  or  determining  the  status  of 
the  plaintiff,  rendered  against  a  non-resident  of  the  state,  not  having  been 
personally  served  within  its  limits  and  not  appearing  to  the  action,  would 
not  be  a  judicial  determination  of  the  rights  of  the  parties,  but  an  arbitrary 
declaration  by  the  tribunals  of  the  state  as  to  the  liability  of  a  party  over 
whose  person  and  property  they  had  no  control.  The  validity  of  the 
statute  can  only  be  sustained  by  restricting  its  application  to  cases  where, 
in  connection  with  the  process  against  the  person,  property  in  the  state  is 
brought  under  the  control  of  the  court  ana  subjected  to  its  judgment,  or 
where  the  judgment  is  sought  simply  as  a  means  of  reaching  such  property 
or  affecting  some  interest  therein,  or  to  cases  where  the  action  relates  to 
the  personal  status  of  the  plaintiff  in  the  state. 

Aliens  at  peaoe  with  the  United  States  are  allowed  access  to  the  courts 
of  the  states,  and  unless  the  statute  be  limited  in  its  application  as  stated, 
we  must  accept  the  conclusion  that  personal  judgments  for  torts  by  one 
alien  against  another,  neither  of  whom  has  ever  been  within  our  borders, 
may  be  recovered  without  personal  service,  by  publication,  and  subse- 
quently enforced  against  any  property  belonging  to  the  defendant,  that  may 
by  chance  be  brought  into  the  country.  It  would  certainly  be  a  strange 
application  of  the  statute  if  an  inhabitant  of  Asia  could  recover  in  that 
way  in  our  courts  a  personal  judgment  for  an  alleged  tort  committed 
against  him  in  his  own  country  by  one  of  his  countrymen. 

An  attachment  of  the  property  of  a  non-resident  is  allowed  by  the  law 
of  this  state  in  all  actions  upon  contracts,  express  or  implied.  This  rem- 
edy, with  the  ordinary  power  of  a  court  of  equity  to  enforce  mortgages 
and  other  liens,  and  to  take  property  into  its  custody  where  there  is  danger 
of  its  removal  beyond  the  state,  or  of  being  wasted,  and  the  information 
imparted  to  third  parties  by  filing  a  notice  of  Us  pendens  where  an  interest 
in  real  property  is  the  subject  of  the  litigation,  i^ords  sufficient  protection 
to  citizens  of  the  state  without  the  assumption  of  any  territorial  jurisdic- 
tion over  non-residents.  Be  this  as  it  may,  any  such  assumption  can  find 
no  support  in  any  principle  of  natural  justice  or  constitutional  law. 
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"  Where  a  party  is  within  a  territory,"  says  Mr.  Justice  Story  in  Pto 
qaet  v.  Swan^  5  Mason,  43,  "  he  may  justly  be  subjected  to  its  process, 
and  bound  personally  by  the  judgment  pronounced  on  such  process  against 
him.  Where  he  is  not  within  such  territory,  and  is  not  personally  subject 
to  its  laws,  if  on  account  of  his  supposed  or  actual  property  being  within 
the  territory,  process  by  the  local  laws  may  by  attachment  go  to  compel 
his  appearance,  and  for  his  default  to  appear,  judgment  may  be  pronounced 
against  him,  such  a  judgment  must,  upon  general  principles,  be  deemed 
only  to  bind  him  to  the  extent  of  such  property,  and  cannot  have  the  effect 
of  a  conclusive  judgment  in  personam^  for  the  plain  reason  that,  except  so 

far  as  the  property  is  concerned,  it  is  a  judgment  {?or am  Tion^ueZt^^ 

The  principles  of  the  common  law  (which  are  never  to  be  lost  sight  of  in 
the  construction  of  our  own  statutes)  proceed  yet  further.  In  general,  it 
may  be  said,  that  they  authorize  no' judgment  against  a  party,  until  after 
his  appearance  in  court.  He  may  be  taken  on  a  capias  and  brought  into 
court,  or  distrained  by  attachment  and  other  process  against  his  property 
to  compel  his  appearance,  and  for  non-appearance  be  outlawed.  But  still, 
even  though  a  subject,  and  within  the  kingdom,  the  judgment  against  him 
can  take  place  only  after  such  appearance.  So  anxious  was  the  common 
law  to  ^uard  the  rights  of  private  persons  from  judgments  obtained  with- 
out notice  and  regular  personal  appearance  in  court. 

^^  Jurisdiction  is  acquired,"  says  the  supreme  court  in  BostvelVa  Lessee 
V.  Otis^  9  Howard,  348,  '*  in  one^of  two  modes :  first,  as  against  the  person 
of  the  defendant  by  the  service  of  process ;  or,  secondly,  by  a  procedure 
against  the  property  of  the  defendant  within  the  jurisdiction  of  the  court. 
In  the  latter  case,  the  defendant  is  not  personally  bound  by  the  judgment 
beyond  the  property  in  question.  And  it  is  immaterial  whether  the  pro- 
ceeding against  the  property  be  by  attachment  or  a  bill  in  chancery.  It 
must  be  substantially  a  proceeding  in  rem^^ 

A  substituted  service  is  usually  made  in  the  form  of  a  notice  published 
in  the  public  journals,  as  in  this  state.  "  But  such  notice,"  says  Cooley 
(p.  404),  in  his  treatise  on  Constitutional  Limitations,  '^  is  restricted 
in  its  legal  effect,  and  cannot  be  made  available  for  all  purposes.  It  will 
enable  the  court  to  give  effect  to  the  proceeding  so  far  as  it  is  one  in 
rem^  but  when  the  res  is  disposed  of  the  authority  of  the  court  ceases. 
The  statute  may  give  it  effect  so  far  as  the  subject  matter  of  the  proceed- 
ing is  within  the  limits,  and  therefore  under  the  control,  of  the  state; 
bat  the  notice  cannot  be  made  to  stand  in  the  place  of  process,  so  as  to 
subject  the  defendant  to  a  valid  judgment  against  him  personally.  In 
attachment  proceedings,  the  published  notice  may  be  sufficient  to  ena- 
ble the  plaintiff  to  obtain  a  judgment  which  he  can  enforce  by  sale  of  the 
property  attached,  but  for  any  other  purpose  such  judgment  would  be  in- 
effectual. The  defendant  could  not  be  followed  into  another  state  or 
country,  and  there  have  recovery  against  him  upon  the  judgment  as  an 
established  demand.  The  fact  that  process  was  not  personally  served  is  a 
conclusive  objection  to  the  judgment  as  a  pergonal  claim,  unless  the  de- 
fendant caused  his  appearance  to  be  entered  in  the  attachment  proceed- 
ings. Where  a  party  has  property  in  a  state,  and  resides  elsewhere,  his 
property  is  justly  subject  to  all  valid  claims  that  may  exist  against  him 
there ;  out  beyond  this,  due  process  of  law  would  require  appearance  or 
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personal  servioe  before  the  defendant  coold  be  personally  boned  by  any 
judgment  rendered." 

In  Cooper  v.  Reynoldf^  10  WalL  808,  similar  doctrines  are  laid  down 
by  the  supreme  court  of  the  United  States.  In  that  case,  the  plaintiff 
had  sued  the  defendants  in  Tennessee  for  false  imprisonment,  and  npon 
affidavit  that  none  of  them  were  to  be  found  in  his  county,  sued  out  a  writ 
of  attachment  against  their  property.  Publication  was  ordered  by  the 
court,  notifying  them  to  appear  and  plead,  answer  or  demur,  or  that  tiie 
suit  would  be  taken  as  confessed,  and  proceeded  in  ex  parte  as  to  them. 
Publication  was  had,  and  the  defendants  having  made  default,  judgm^t 
was  entered  against  them,  and  the  attached  property  was  sold  under  it. 
The  purchaser  having  been  put  into  possession,  the  original  owner  brought 
ejectment  for  the  premises.  In  considering  the  character  of  the  attach- 
ment suit,  the  court,  speaking  throujgh  Mr.  Justice  Miller,  said :  ^^  Its 
essential  purpose  or  nature  is  to  establish,  by  tihe  judgment  of  the  court,  a 
demand  against  the  defendant,  and  to  subject  his  property,  lying  within 
the  territorial  jurisdiction  of  the  court,  to  the  payment  of  that  demand. 

*^  But  the  plaintiff  is  met  at  the  commencement  of  his  proceedings  by 
the  fact  that  the  defendant  is  not  within  that  territorial  jurisdiction,  and 
cannot  be  served  with  any  process  by  which  he  can  be  brought  personally 
within  the  power  of  the  court.  For  this  difficulty  the  statute  has  provided 
a  remedy.  It  says  that,  upon  affidavit  being  made  of  that  fact,  a  writ  of 
attachment  may  be  issued  and  levied  on  any  of  the  defendant's  property, 
and  a  publication  may  be  made  warning  him  to  appear,  and  that  tl:Mre- 
af  ter  the  court  may  proceed  in  the  case,  whether  he  appears  or  not. 

^'  If  the  def  endaint  appears,  the  cause  becomes  mainly  a  suit  in  perso- 
nam^ with  the  added  incident  that  the  property  attached  remains  liable, 
under  the  control  of  the  court,  to  answer  to  any  demand  which  may  be 
established  against  the  defendant  by  the  final  judgment  of  the  court.  But 
if  there  is  no  appearance  of  the  defendant,  and  no  service  of  process  on 
him,  the  case  becomes,  in  its  essential  nature,  a  proceeding  in  rem,  the 
only  effect  of  which  is  to  subject  the  property  attached  to  t£e  payment  of 
the  demand  which  the  court  may  find  to  be  due  to  the  plaintiff. 

^^  That  such  is  the  nature  of  this  proceeding  in  this  latter  class  of  cases 
is.  clearly  evinced  by  two  well  established  propositions :  firsts  the  judg- 
ment of  the  court,  though  in  form  a  personal  judgment  against  the  de- 
fendant, has  no  effect  beyond  the  property  attached  in  that  suit.  No 
general  execution  can  be  issued  for  any  balance  unpaid  after  the  attached 
property  is  exhausted.  No  suit  can  be  maintained  on  such  a  judgment  in 
the  same  court  or  in  any  other ;  nor  can  it  be  used  as  evidence  in  any 
other  proceeding  not  affecting  the  attached  property ;  nor  could  the  costs 
in  that  proceeding  be  collected  of  defendant  out  of  any  other  property 
than  that  attached  in  the  suit^  Second,  the  court,  in  such  a  suit,  cannot 
proceed  unless  the  officer  finds  some  property  of  defendant  on  which  to 
levy  the  writ  of  attachment.  A  return,  that  none  can  be  found,  is  the 
eina  of  the  case,  and  deprives  the  court  of  further  jurisdiction,  though  the 
pubUcation  may  have  been  duly  inade  and  proven  in  court."       . 

The  writer  of  the  present  opinion  thought  some  of  the  objections  taken 
to  the  preliminary  proceedings  in  the  attachment  suit  referred  to  were 
well  founded^  and  dissented  from  the  judgment  of  the  court ;  but  in  the 
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doctrine  laid  down  in  the  above  citation  he  always  has  coDcarred,  It  is, 
in  our  judgment,  the  true  doctrine,  and  the  only  doctrine  which  is  oonsist- 
ent  with  any  just  protection  to  the  citizens  of  other  states.  Such  is  the 
constant  intercourse  between  citizens  of  different  states  at  the  present 
time  that  the  greatest  insecurity  to  property  would  exist,  if  purely  per- 
sonal judgments  obtained  ex  parte^  without  personal  citation,  upon  mere 
publication  of  notice,  which,  in  the  great  majority  of  cases,  would  neyer 
be  seen  by  the  parties  interested,  could  be  made  available  for  the  seizure 
of  property  afterwards  brought  within  the  state.  That  law  would  be  in- 
tolerable, if  valid,  which  would  permit  citizens  of  another  state  to  come 
into  this  state  and  recover  personal  judgpotents  for  all  sorts  of  torts  and 
contracts,  upon  mere  service  by  publication  against  citizens  of  different 
states  who  have  never  been  withm  the  state  or  possessed  any  property 
therein.  If  such  judgments  coidd  be  upheld,  they  would  become  the  fre^ 
quent  instruments  of  fraud  in  the  hands  of  the  unscmpulons,  and  be 
sprung  on  the  property  of  the  unsuspecting  defendants  when  the  transac- 
tions giving  rise  to  the  judgments  have  pa^ed  from  their  memory,  or  the 
evidence  respecting  the  transactions  has  perished.  We  do  not  think  it 
within  the  competency  of  the  legislature  to  invest  its  tribunals  with  au- 
thority having  any  such  reach  and  force ;  certainly  no  presumption  in 
favor  of  their  jurisrliction  can  arise  when  a  judgment  of  this  character  is 
produced  against  a  nonsresident  who  has  never  been  within  the  state,  and 
did  not  appear  to  the  action.  Hare  &  Wallace's  Notes  to  Smith's  Lead- 
ing Cases,  vol.  1,  p.  838 ;  Picquet  v.  Swan^  5  Mason,  586 ;  Monroe  v. 
J>ouglass,  4t  Sand.  Ch.  182. 

The  second  position  laid  down  in  Sdhn  v.  Kelly  requires  us  to  consider 
what  papers  and  proceedings  constitute  the  record  of  a  court  of  general 
jurisdiction,  which  may  be  looked  into  when  a  judgment  of  that  court 
rendered  against  a  person  without  the  territorial  limits  of  the  court, 
uuon  constructive  service  by  publication,  is  assailed  coUateially  for  want 
of  jurisdiction.  In  that  case  it  is  held,  that  such  record  consists  only  of 
the  papers  and  proceedings  which  compose  what  is  designated  in  the  Code 
of  Procedure  as  the  judgment  roll ;  and  that  it  need  not  contain  the  affi- 
davit of  the  party  and  the  order  of  the  court,  without  which  constructive 
service  of  the  summons  by  publication  cannot  be  made. 

The  statute  authorizing  constructive  service  by  publication  of  summons 
upon  non-resident  and  absent  parties  requires  certain  facts  to  be  presented 
by  affidavit  to  the  court  in  which  the  action  is  pending,  or  to  a  judge  th^e- 
of,  or  to  a  county  judge.  If  it  appear  upon  such  presentation  to  the  satis- 
faction of  the  court  or  judge  that  the  facts  exist,  an  order  may  be  made 
for  the  publication  of  the  summons,  and  such  order  must  prescribe  the 
period  and  designate  the  paper  in  which  the  publication  is  to  be  made ; 
and  if  the  residence  of  the  defendant  be  known,  the  order  must  also  direct 
a  copy  of  the  summons  and  complaint  to  be  forthwith  deposited  in  the 
post-office,  directed  to  him  at  his  place  of  residence.  The  service  of  the 
summons  is  deemed  complete  at  tne  expiration  of  the  time  prescribed  by 
the  order  ior  publication. 

The  statute,  in  the  same  title  which  treats  of  the  manner  of  commenc- 
ing civil  actions,  after  stating  the  manner  in  which  service  shall  be  made 
in  case  of  personal  service  and  in  case  of  service  by  pubUcation,  provides  in 
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sections  almost  immediately  following  that  ^^  Proof  of  the  service  of  sam* 
mons  shall  be  as  follows :  1.  If  serred  by  the  sheriff,  his  certificate  there- 
of ;  2.  If  served  by  any  other  person,  his  affidavit  thereof  ;  3.  In  case  of 
publication,  the  affidavit  of  the  printer  or  his  foreman  or  principal  clerk, 
showing  the  same ;  and  an  affidavit  of  a  deposit  of  a  copy  of  the  sum- 
mons in  the  post-office,  if  the  same  has  been  deposited." 

In  another  part  of  the  same  statute,  in  a  different  title  and  chapter, 
treating  of  a  different  subject,  ^^  the  manner  of  giving  and  entering  judg- 
ment," it  is  provided  that  immediately  after  entering  the  judgment,  in 
case  the  complaint  be  not  answered,  the  clerk  shall  attach  together  the 
Bimunons  with  the  affidavit  or  proof  of  service,  and  the  complaint  with  a 
memorandum  indorsed  thereon,  that  the  default  of  the  defendant  in  not 
answering  was  entered,  and  a  copy  of  the  judgment;  and  that  these 
papers  shall  constitute  the  judgment  roll  in  the  case. 

if ow,  it  is  evident  that  the  language  of  the  statute  in  the  first  title  men- 
tioned, declaring  what  shall  be  proof  of  service  of  the  summons,  must  be 
Umited  to  the  action  of  the  persons  making  the  service  or  publication,  of 
which  the  sections  immediately  preceding  m  the  same  title  speak ;  as  if 
the  language  were  as  follows :  ^^  Proof  oi  the  service  of  summons  by  the 
sherifiE  or  other  person,  or  by  a  publisher  of  a  newspaper,  as  above  pro- 
vided,  shall  be  as  follows."  The  obvious  meaning  intended  is,  that  the 
proof  of  service,  which  the  parties  performing  the  particular  duty  pre- 
scribed must  furnish,  shall  be.  the  certificate  or  affidavit  designated.  It 
does  not  mean  that  such  certificate  or  affidavit  shall  be  all  that  is  required 
on  the  subject  of  service,  but  only  all  that  is  required  of  those  particular 
persons.  Any  other  construction  would  lead  to  this  absurd  result,  that 
an  affidavit  could  be  used  to  establish  conclusively  a  fact  to  which  it  makes 
no  reference.  Publication  of  a  summons  in  a  newspaper  is  not  service  of 
the  summons,  nor  is  an  affidavit  of  such  publication  proof  of  service.  The 
publication,  to  be  of  any  avail,  must  be  m  a  paper  designated  and  for  the 
period  prescribed  by  the  order  of  the  court  or  judge.  The  terms  of  such 
order  must,  therefore,  be  connected  with  the  affidavit,  or  the  proof  will 
amount  to  nothing.  The  affidavit  by  itself  is  only  a  portion  of  the  proof, 
a  solitary  link  in  the  chain  required.  The  printer  is  not  supposed  to  know 
anything  of  the  order,  and  is  not  called  upon  even  to  refer  to  it  in  his  affi- 
davit. 

When,  therefore,  the  record  of  the  judgment  comes  to  be  made  up,  it 
must  necessarily  include  the  order  of  the  court,  or  it  will  disclose  no  proof 
of  service.  And  when  the  statute  requires  the  clerk  to  attach  with  other 
papers  the  proof  of  service,  it  means  not  merely  the  affidavit  which  the 
publisher  may  furnish  as  part  of  such  proof,  but  the  order  also,  without 
which  the  affidavit  establishes  nothing.  It  is  in  giving  to  the  provision, 
declaring  the  proof  which  the  officer  or  person  making  personal  service  or 
the  printer  publishing  the  summons  shall  furnish  of  their  acts,  the  effect 
of  a  declaration  that  no  other  proof  of  the  service  was  necessary,  that  er- 
ror in  our  judgment  was  committed  in  Hdhn  v.  Kellv. 

That  the  ruling  in  that  case  left  the  judgment  rdll  a  defective  and  im- 
perfect record  seems  to  have  been  felt  by  uie  court,  for  it  says :  "  In  our 
judgment,  it  would  have  added  to  the  completeness  of  the  record  to  have 
made  the  proof  of  service  by  publication  include,  also,  the  affidavit  of  tiio 
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party,  and  the  order  of  the  court  directing  publication  to  be  made,  for,  in 
point  of  law,  they  conistitate  a  part  of  the  mode ;  but  the  legislature  has 
not  seen  proper  to  do  so,  and  we  can  no  more  add  to  their  will  than  we 
can  take  from  it." 

For  the  reasons  we  haye  stated,  we  do  not  admit  that  the  statute  sanc- 
tions any  such  defective  record ;  but,  on  the  contrary,  we  are  clear  that, 
properly  construed,  it  requires  full  proof  of  the  jurisdictional  facts  to  be 
incorporated  into  the  judgment  roll. 

If,  howeyer,  we  are  mistaken,  and  the  order,  which  is  the  foundation  of 
and  the  only  authority  for  the  publication,  is  no  part  of  such  roll,  or,  if 
not  mistaken,  we  are  bound  to  accept  as  correct  the  construction  of  the 
statute  giyen  by  the  state  court,  then  inquiry  into  the  jurisdiction  of  the 
court  cannot  be  limited,  on  a  collateral  attack,  to  the  contents  of  the  roll. 
The  remaining  record  of  the  proceedings  would  be  of  equal  authority  and 
verity,  and  could  be  equally  relied  upon.  The  record  at  common  law, 
which  imported  absolute  verity,  was  a  nistory  of  all  the  acts  and  proceed- 
ings in  the  action,  from  its  initiation  to  final  judgment,  enrolled  upon 
parchment  for  a  perpetual  memorial  and  testimony.  These  rolls  were 
called  records  of  the  court,  and  were,  in  the  Lmguage  of  Blackstone,  ^^  of 
such  high  and  supereminent  authority,  that  their  truth  was  not  to  be 
called  in  question."  A  record,  professedly  embracing  only  a  portion  of 
such  acts  and  proceedings  cannot  be  entitled  to  similar  implicit  credit, 
and  cannot  equally  close  the  door  against  collateral  attack.  The  use  of 
the  same  designation  to  indicate  a  different  collection  of  acts  and  proceed- 
ings cannot,  of  course,  carry  with  it  the  same  import.  If  the  legislature 
should  declare  that  only  that  portion  of  the  proceedings  in  an  action 
which  constitutes  the  judgment  itself  should  be  enrolled,  it  would  not  be 
any  less  illogical  to  insist  that  to  that  enrolment  parties  should  be  con- 
fined when  questioning  the  jurisdiction  of  the  court,  than  it  is  that  they 
shall  be  confined  to  any  other  defective  record  of  the  proceedings  in  the 
action. 

When  constructive  service  by  publication  in  a  personal  action  is  author- 
ized by  statute  in  place  of  personal  citation,  the  rule  prevailing  in  all 
courts  is,  that  the  statute  must  be  strictly  pursued.  We  are  not  aware 
that  this  doctrine  has  been  denied  in  any  state  court.  It  has  been  re- 
peatedly asserted  by  the  supreme  court  of  this  state  in  the  most  emphatic 
manner.  "  A  contrary  course,"  said  that  court  in  Jordan  v.  Qiblin^  in 
1869,  "would  encourage  fraud  and  lead  to  oppression."  12  Cal.  100. 
"  A  failure  to  carry  out  the  rule  thus  prescribed,"  said  the  court,  speaking 
through  Mr.  Justice  Sanderson,  in  RickeUon  v.  RichardBon^  26  Cal.  149, 
"  in  any  particular,  is  fatal  where  it  is  not  cured  by  an  appearance."  In 
Forbes  v.  Ht/de^  81  Cal.  342,  decided  in  1866,  the  same  doctrine  is  recog- 
nized. There  the  objection  to  the  insuflBiciency  of  an  affidavit  made  to  ob- 
tain an  order  of  publication  was  allowed  on  a  collateral  attack  to  the 
judgment  ^der  which  the  plaintiff  claimed  title  in  ejectment.  As  the 
statute  only  requires  certain  facts  to  appear  by  affidavit  to  the  satitf action 
of  the  court  or  judge^  we  should  be  inclined,  in  the  absence  of  this  decision, 
to  hold  that  defects  in  the  affidavit  could  be  taken  advantage  of  only  on 
appeal,  and  could  not  be  urged  collaterally.  We  cite  the  case,  however, 
not  only  because  it  reiterates  the  rule  of  stnct  construction,  but  because  of 
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the  special  reason  it  gives  for  its  enforcement  in  this  state,  in  the  observa- 
tion that  there  is,  probably,  ^^  no  state  in  which  so  many  have  waited  and 
are  still  waiting  for  their  adversaries  to  depart,  in  order  that  suit  may 
be  brought  and  judgment  obtained  against  them  on  publication  without 
actual  notice."  "  It  may  be  important,"  continues  Mr.  Justice  Sawyer, 
in  delivering  the  unanimous  opinion  of  the  court,  '^  to  the  interests  of  those 
who  suppose  they  have  acquii^  rights  under  this  class  of  judgments,  that 
they  should  be  upheld.  But  it  is  equally  important  that  the  interests  of 
parties,  who  have  only  been  constructively  served  with  process,  and  who, 
in  many  instances,  have  had  no  actual  notice  till  they  have  been  condemned 
unheard,  should  be  protected.  If  a  judgment  is  void  for  want  of  jiurisdic- 
tion,  all  those  who  nave  acquired  interests  under  it  have  done  so  in  full 
view  of  the  condition  of  the  record ;  while,  on  the  other  hand,  a  defendant 
is  liable  to  have  an  unjust  judgment  rendered  against  him  without  any 
knowledge  of  the  pendency  of  the  acticm  till  it  is  too  late  to  protect  him- 
self. An  appeal  is  no  adequate  remedy  where  a  party  has  no  notice  ;  ioir 
the  time  to  appeal  is  very  brief,  and  may  expire  before  actual  notice  is  ob- 
tained. In  the  language  of  the  court  in  omith  v»  Bioej  11  Mass.  512, 
^^  the  very  grievance  complained  of  is,  that  the  party  had  no  notice  of  the 
pending  of  the  cause,  and  of  course  no  opportunity  to  appeal." 

Now,  if  the  rule  in  Mahn  v.  Kelly  be  correct,  we  have  this  singular  re- 
sult :  that  whilst  the  statute  must  be  strictly  followed  before  jurisdiction 
can  be  acquired  over  the  person,  a  party  against  whom  a  judgment  is  ren- 
dered is  precluded  from  examining  the  proceedings,  by  which  alone  it  can 
be  seen  whether  the  statute  has  been  followed.  In  other  W(M*ds,  the  court 
says  no  jurisdiction  is  acquired  by  the  court  if  the  requirements  of  the 
statute  be  not  pursued,  but  the  record  of  the  proceedings  taken  shall  al- 
ways be  a  closed  book. 

If  the  order  of  the  court  is  no  part  of  the  judgment  roll  it  cannot  be 
brought  before  the  court  on  appeal,  unless  a  statement  or  bill  of  excep- 
tions be  made  up  ;  and  either  of  these  proceedings  supposes  the  presence 
of  the  parties  or  counsel.  If  any  other  direct  proceecUngs  are  taken  they 
might  result  in  vacating  the  judgment ;  but  under  the  ruling  in  the  case 
cited,  the  record  being  regular  on  its  face,  the  purchaser,  ii  a  third  party, 
would  be  protected,  and  the  wronged  defendant  be  left  to  the  doubtful 
chances  of  recovering  the  value  of  his  property  by  action  against  the 
plaintiff. 

From  the  examination  we  have  thus  been  able  to  give  to  the  case  of 
Hahn  V.  Kelly ^  we  do  not  find  in  it  sufficient  reasons  to  depart  from  the 
old  and  well  established  rules  formerly  recc^nized  in  tlie  supreme  court 
of  the  state,  ihe  observance  of  which,  as  we  are  more  and  more  impressed 
every  day,  is  essential  to  the  protection  of  the  rights  of  all  citizens,  whether 
resiaent  or  non-resident  of  the  state. 

The  proceedings  for  constructive  service  by  publication  which  the  stat- 
ute authorizes  are  as  stated  by  Mr.  Justice  Sanderson  in  the  case  of  Bick' 
etson  V.  Richardson^  supra^  ^'  in  derogation  of  the  common  law ;"  that  is, 
they  are  not  in  accordance  with  the  course  of  the  common  law. 

It  was  the  boast  of  that  law  that  it  condemned  no  one  in  his  peraon  or 
his  property  without  his  day  in  court.  That  there  must  be  citation  before 
hearing,  and  hearing,  or  opportunity  of  being  heard,  before  judgment, 


December,  1874.]         THE  AMERICAN  LAW  TIMES  BEPORTS.  687 

Vol  I.]  Gai^iw  V,  Paob.  [No.  12. 

was  a  cardinal  principle  which  pervaded  all  its  judicial  proceedings.  And 
when  the  articles  of  compact  contained  in  the  Ordinance  of  1787,  for  the 
government  of  the  Northwest  Territory,  declared  that  its  inhabitants  should 
always  be  entitled  ^^  to  judicial  proceedings  according  to  the  course  of  the 
common  law/'  it  was  believed  by  them  that  they  had  in  that  guarantee  the 
assurance  of  full  protection  to  all  their  private  rights ;  and  that  the  lan- 
guage was  not  used  ^^  mainly  for  ornamental  purposes,"  haying  a  certain 
''rotundity  of  sound  which  is  pleasing  to  the  ear,"  but  leaving ''  no  definite 
impression  upon  the  understanding."  Sdhn  v.  KellVy  supra.  The  common 
law  recognized  no  such  proceeding  as  a  personal  judgment  without  the  ap» 
pearance  of  the  party,  and  probably  in  no  other  case  than  Hahn  v.  Kelly 
were  proceedings  to  outlawry  ever  cited  as  a  mode  "  amounting  or  equiva- 
lent to  constructive  service,  by  which  a  common  law  court  obtained  juris- 
diction. "  By  the  strict  rules  of  the  common  law,"  says  the  supreme  court 
of  New  Jersey  inffeBS  v.  Cole^  8  Zab.  116,  "it  was  necessary  in  every  suit, 
not  only  that  the  defendant  should  be  served  with  process,  but  that  his  ap- 
pearance to  the  action  should  be  effected.  Every  student  is  familiar  with 
the  cumbrous  machinery  and  complicated  process  by  which  the  courts 
sought  to  compel  the  appearance  of  the  defendant.  He  is  familiar  also 
with  the  principle,  that  if  the  defendant  was  contumacious  and  refused  to 
appear  to  a  mere  civil  action,  the  proceedings  were  at  an  end.  No  judg- 
ment could  be  rendered.  Every  common  law  record  shows  upon  its  faice 
that  the  defendant  was  either  in  custody,  or  was  summoned  or  attached  to 
answer  to  the  action.  And,  however  inconvenient  may  have  been  the  strict- 
ness with  which  the  principle  was  applied,  and  the  extent  to  which  it  was 
enforced  in  ancient  common  law  proceedings,  the  principle  itself  is  by  no 
means  peculiar  to  the  common  law.  It  pervades,  in  fact,  every  code  of 
law  and  every  well  r^ulated  system  for  the  administration  of  justice." 

The  opinion  in  Sakn  v.  Kelly  is  not  only  singular  in  its  reference  to 
proceedings  to  outlawry  for  want  of  appearance  of  a  party  ;  but  the  cita- 
tions from  Blackstone,  to  show  that  the  courts  of  chancery  would  proceed 
to  judgment  upon  a  constructive  service  of  process  at  all  analogous  to  ser- 
vice by  publication,  establish  nothing  of  the  kind ;  and  only  seem  to  do 
so  because  they  are  detached  from  Uieir  context  in  the  volume.  They 
relate  to  proceedings  to  compel  the  appearance  of  parties  after  service  of 
the  subpuma^  which  is  the  original  process  in  chancery,  as  any  one  will 
see  who  will  read  the  whole  page  in  Blackstone  from  which  the  citations 
are  taken. 

Service  of  the  subpoena  could  indeed  be  made  by  leaving  a  copy  at  the 
actual  residence  of  the  defendant,  as  well  as  by  delivering  a  copy  to  him 
personally.  And  in  special  cases  where  an  absent  or  absconding  defend- 
ant had  appointed  a  person  to  act  as  his  agent  in  the  matter  litigated, 
substituted  service  upon  such  agent  in  lieu  of  the  principal  was,  upon 
application  to  the  court,  sometimes  allowed.  Adams  Equity,  324  ;  Hob- 
house  V.  Courtney^  12  Simons,  180.  But  it  was  not  until  the  statute  of 
5th  George  2,  c.  25,  that  proceedings  could  be  taken  by  publication,  with- 
out service  in  one  of  the  modes  inmcated.  That  statute  authorized  pro- 
ceedings by  proclamation  published  in  the  London  Grazette,  and  read  in 
the  pencil  church,  and  posted  in  the  Royal  Exchange,  where  a  defendant 
had  absconded  to  avoid  service.     It  did  not  apply  to  a  citizen  or  subject 

of  another  government  who  had  never  been  in  me  realm. 
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Paseing  from  Hahn  t.  Kelly ^  we  proceed  to  oonrider  Hie  other  poatioDB 
taken  by  the  defendant  to  defeat  a  recovery.  It  is  contended  by  her 
counsel :  1st  That  the  cases  of  Gray  and  Eaton  were  suits  in  rem,  and 
that  the  decree  in  the  consolidated  suit  bound  the  fnroperty  without  refer- 
ence to  the  defectire  service  of  sumnKms  upon  the  in&nt ;  2d.  That  the 
district  court  had  authority  to  appoint  a  guardian  ad  litem  for  the  in&nt 
without  previous  service  upon  her ;  and  3d.  That  the  decree  in  the  oon- 
solidated  suit  was  not  revened  as  to  the  widow  Matilda. 

1st.  Suits  in  rem  may  be  divided  into  four  classes :  1st.  Those  which 
are  directed  primarily  against  particular  property,  and  are  intended  to 
dispose  of  it  without  reference  to  the  title  of  individual  claimants ;  2d. 
Those  which  are  instituted  to  determine  the  status  of  particular  property  or 
persons  ;  3d.  Those  which  are,  in  form,  personal  suits,  but  which  seek  to 
subject  property  brought  bv  existing  Ken  or  by  attadiment,  or  some  col- 
lateral proceeding,  uiMler  the  control  of  the  court,  so  as  to  give  effect  to 
the  rights  of  the  parties ;  and  4th.  Those  which  seek  to  dispose  of  jHrop- 
erty,  or  relate  to  some  interest  therein,  but  which  touch  the  property  or 
interest  only  through  the  judgment  recovered.  Proceedings  in  admiralty 
for  the  forfeiture  of  a  vessel  or  goods  are  instances  of  the  first  kind ;  the 
suit  is  there  brought  against  the  vessel  or  goods  directly,  without  refer- 
ence to  the  rights  of  persons,  and  all  parties  are  notified  to  appear  by  a 
designated  day  and  assert  their  claims  or  the  property  will  be  condemned. 
Proceedings  in  the  probate  court  upon  the  validity  of  a  will  are  instances 
of  the  second  kind ;  the  judgment,  when  rendered,  operating  directly  upon 
the  status  or  condition  of  the  instrument,  determining  its  validity  or  in- 
validity. Proceedings  by  attachment  against  the  property  of  debtors,  or 
to  foreclose  a  mortgage,  or  other  lien  upon  property,  or  to  partition  real 
estate,  are  instances  of  the  third  kind.  Proceedings  to  compel  the  execu- 
tion or  cancellation  of  a  conveyance  of  real  property  in  the  state,  and  pro- 
ceedings to  wind  up  and  dispose  of  partnership  property,  are  instances  of 
the  fourth  kind.  The  third  and  fourth  classes  mentioned  are  not  strictly 
proceedings  in  rem  ;  but  so  far  as  they  affect  property  in  the  state,  they 
are  treated  as  substantially  such  proce^iings. 

In  proceedings  in  rem  notice  of  some  kind  is  required,  but  as  all  prop- 
erty is  supposed  to  be  in  the  possession  of  its  owner,  either  in  person  or  by 
agent,  a  seizure  of  property  is,  of  itself,  considered  to  impart  notice  of 
the  proceeding  to  the  owner.  Therefore,  where  the  property  ia,  at  tiie 
outset,  taken  into  the  custody  of  the  court,  the  law  is  less  strict  in  requir- 
ing further  notice,  either  generally  by  proclamation  to  all  persons,  or 
specially  to  the  reputed  owner.  But  where  the  property  to  be  affected 
is  not  thus  at  the  outset  taken  into  custody,  there  is  no  constructive  notice 

SVen  by  the  proceeding  ;  and  the  same  notice,  as  provided  by  law,  must 
i  given  to  the  defencbnt,  as  in  actions  where  a  personal  judgment  for 
damages  is  alone  sought.  ^^  A  proceeding,"  says  the  supreme  court  of 
Vermont,  in  Woodruff  y.  Tat/lor,  20  Vermont,  66,  where  the  law  on  the 
subject  of  suits  in  rem  is  stated  with  great  deamess,  ^^  professing  to 
determine  the  right  of  property  where  no  notice  actual  or  constructive  is 
given,  whatever  else  it  might  oe  called,  would  not  be  entitled  to  be  digni- 
ned  with  the  name  of  a  judicial  proceeding.  It  will  be  a  mere  lurbitrary 
edict)  not  to  be  regarded  anywhere  as  the  judgment  of  a  court." 
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The  raits  of  Ghray  and  Eaton  were  pardy  in  permmam^  and  were,  at 
the  same  tLme^  intended  to  snbjeot  property  in  the  Btate  to  the  disposition 
of  the  court ;  bnt  as  the  property  was  not  token  into  custody  at  the  outset, 
there  was  no  constmctiYe  notice  given  to  the  owners  or  claimants  by  the 
proceeding,  and  the  absent  and  ncm^resident  defendants  could  only  be 
brought  before  the  court  by  publication  of  summons,  as  provided  by  stat- 
ute, and  this,  as  the  supreme  court  held,  was  never  done,  so  far  as  the 
infant  Franklina  was  concerned. 

2d.  As  to  the  authority  of  the  district  court  to  appoint  a  guardian  ad 
litem  for  the  infant  without  previous  service  upon  her,  it  is  sufficient  to 
observe  that  the  supreme  court  of  the  state,  on  appeal,  decided  that  no 
such  authority  existed.  The  statute  requires  service  of  summons  on  all 
infanfB  before  a  guardian  ad  litem  can  be  appointed,  and  makes  no  dif- 
ference in  this  respect  between  an  infant  of  a  few  months,  and  one  nearly 
attaining  his  majority,  and  the  service  can  no  more  be  dispensed  with  in 
the  one  case  than  in  the  other.  Besides,  there  is  wisdom  in  the  provision 
requiring  service  even  upon  an  infant  in  its  cradle,  for  the  papers,  through 
its  nurse  or  relatives,  would  almost  be  sure  in  such  case  to  find  their  way 
into  the  hands  of  parties  who  would  look  after  the  intereste  of  the  chila. 
Be  this  as  it  may,  it  is  the  proceeding  required  by  the  legislature  before 
the  jurisdiction  of  the  court  can  attach ;  and  as  Chief  Justice  Taney  said 
of  a  mere  formal  objection  which  was  insisted  upon  in  the  supreme  court, 
nothing  is  unimportant  or  to  be  disregarded  which  the  l^slature  has  pre- 
scribed as  a  condition  for  exercising  the  jurisdiction  of  the  court.  Where 
personal  service  cannot  be  made  by  reason  of  the  non-residence  in  the 
state  or  absence  of  the  infant,  service  must  be  made  by  publication  as  in 
other  cases.  Such  publication  is  the  prescribed  condition  to  the  exercise 
of  jurisdiction  over  the  infant. 

3d.  The  objection,  that  the  decree  of  the  district  court  in  the  consoli- 
dated action  was  not  reversed  as  to  the  widow  Matilda  is  not  founded 
upon  fact.  There  was  but  one  decree,  though  the  court  speaks  in  ite 
opinion  as  though  there  were  two  separate  decrees  before  it.  This  is  an 
evident  inadvertence  in  the  language  of  the  court,  arising  from  the  fact 
that  the  objections  to  the  validity  of  the  decree  were  taken  to  the  separate 
proceedings  had  before  their  consolidation.  The  case  was  remanded  tSt 
further  proceedings ;  and  on  filing  the  remittitur^  the  question  evidently 
arose  as  to  what  proceedings  should  be  had,  and  after  healing  counsel  for 
the  parties,  the  court  ordered  a  new  trial  on  all  the  issues  as  to  all  the 
parties.  Upon  this  order  the  case  remained  on  the  calendar  of  the  dis- 
trict*court  for  trial  for  over  a  year,  and  was  then  dismissed.  The  order 
of  dismissal  was  entered  in  the  consolidated  suit,  and  it  would  appear,  for 
greater 'caution,  in  the  separate  suits  also. 

The  decree  as  to  the  infant  Franklina  being  void  for  want  of  jurisdic- 
tion in  the  district  court  over  her,  all  proceedings  founded  upon  such 
decree,  so  far  as  her  rights  are  concerned,  necessarily  partake  of  the  same 
infirmity.  The  purchaser  of  the  premises  being  one  of  the  attorneys  of 
the  plaintiff  Gray,  the  law,  as  held  by  the  supreme  court,  imputes  to  him 
knowledge  of  the  defects  in  the  proceedings  which  were  token  under  his 
direction  and  that  of  his  partners.  The  conveyance  of  the  undivided  half 
to  his  law  partner  was  made  after  the  reversal  of  the  decree,  and  the  latter 
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also  took  his  intereBt  with  similar  knowledge  of  the  defect.  Independently 
of  this  fact,  their  title  fell  i¥ith  the  leYerscQ  of  the  decree.  On  ttua  sabject 
we  can  add  nothing  to  what  was  said  in  the  opinion  of  the  supreme  coart, 
except  that  the  doctrine  of  Reynoldg  y.  Sarris  was  reaffirmed  in  the  late 
case  of  Metfnolds  y.  MoimeTf  reported  in  45  California,  617. 

As  to  the  claim  for  rents,  we  are  of  opinion  that  the  cost  of  filling  np 
the  water  lot,  which  was  a  Yaluable  and  permanent  improYement,  is  a 
just  offset  to  the  rents  recelYed  or  which  might  haYe  been  reoeiYod  I^  the 
defendant. 

It  follows  from  the  Yiews  we  haYe  expressed  that  the  plaintiff  is  entitled 
to  judgment  for  the  possession  of  the  premises ;  and  such  judgment  will 
be  entered  upon  the  findings  filed — with  costs. 


INDEX. 


ADMERALTT. 

1.  The  rule  ifl  that  a  passenger  cannot  he  a  salvor,  and  anj  exception  to  it  is  to  he  ad- 
mitted with  the  greatest  caution.    Brady  v.  Am,  Steamship  Co*  402. 

2.  Where  a  passenger,  who  was  a  master  navigator,  assumed  command  of  a  ship  of  great 
value  during  a  violent  storm  and  after  the  master  and  other  officers  had  heen  lost,  and 
rendered  efficient  service  during  the  continuance  of  the  storm  :  Hdd^  that  he  was  to 
be  regarded  as  a  salvor.    Ih. 

8.  But  naving  acted  as  master  after  the  subsidence  of  the  storm  such  passenger  was  held 
to  have  thereby  detracted  materially  trom  the  merit  of  his  services,  and  the  compensa- 
tion was  reduced  accordingly    Ih, 

4.  Maritime  liens  for  necessaries  supplied  in  England  to  a  foreign  ship  have  always 
existed  there.     The  Champion,  493. 

5.  The  assignment  of  a  churn  under  a  maritime  lien  divests  the  lien.    lb. 

AGENT. 
See  Prikcipal  akd  Aoknt. 

ALTERED  CERTIFICATE. 

See  Warranty. 

ASSESSMENTS. 

Discussion  of  the  mode  of  assessing  railroads,  especially  as  prescribed  by  the  statute  of 
California.     Huntington  v.  Cent,  Pac,  R,  R.  Co,  94. 

ASSIGNMENT  OF  DEBT. 

An  assignment  of  a  debt  to  arise  for  wages  not  yet  earned,  against  any  person  by  whom 
the  assignor  may  thereafter  be  employed,  although  followea  by  a  subsequent  notice  of 
the  assignment  to  such  an  employer,  is  insufficient,  without  acceptance,  to  make  a 
valid  transfer  of  the  debt  against  the  employer.    Jermyn  v.  MoffiJU,  867. 

ATTORNEY. 

The  powec  to  disbar  an  attorney  is  possessed  by  all  courts  which  have  authority  to  admit 
attorneys  to  practice.  But  the  power  can  only  be  exwcised  where  there  has  been 
such  conduct  on  the  part  of  the  party  complained  of  as  shows  him  to  be  unfit  to  be  a 
member  of  the  profession  ;  and  before  judgment  disbarring  him  can  be  rendered  he 
should  have  notice  of  the  grounds  of  complamt  against  him  and  ample  opportunity  of 
explanation  and  defence.    In  re  RMmon,  826. 

See  Contempt. 

BAILOR  AND  BAILEE. 

1.  Where  a  livery-stable  keeper  undertakes  for  reward  to  receive  a  carriage  and  lodge  it 
in  a  coach-house,  the  case  comes  within  the  second  class  of  the  fifdi  sort  of  bailment 
mentioned  by  Holt,  C.  J.,  in  Coggs  v.  Bernard,  2  Ld.  Raym,  at  pp.  917,  918,  viz.,  a 
delivery  to  carry,  or  otherwise  manage  for  reward,  to  a  private  person,  not  exercising  a 
public  emploj^ent ;  and  he  is  bound  to  take  reasonable  care.    Searle  v.  Laverick,  174. 

2.  The  obli^tion  to  take  reasonable  care  of  the  thing  intrusted  to  a  bailee  of  this  class 
involves  in  it  an  obligation  to  take  reasonable  care  that  any  building  in  wldch  it  is 
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deposited  is  in  a  proper  state,  so  that  the  thing  deposited  ma^  be  reasonably  safe  in  it ; 
but  no  warranty  or  obligation  is  to  be  impked  by  law  on  his  part  that  the  building  is 
absolutely  safe.     lb. 

8.  The  fact  that  the  building  has  been  erected  for  the  bailee  on  his  own  ground  makes 
no  difference  in  his  liability.    lb. 

4.  The  plaintiff  brought  his  horses  and  two  carriages  to  defendant,  a  Hvery-stable  keeper; 
the  carriages  were  placed  under  a  shed  on  defendant's  premises,  a  charge  being  made 
by  defendant  in  respect  of  each.  The  shed  had  just  been  erected,  uie  upper  part 
being  still  in  the  hands  of  the  workmen.  Defendant  had  employed  a  builder  to  erect 
the  shed  for  him,  as  an  independent  contractor,  not  as  defendsjit's  servant,  and  he  was 
a  competent  and  proper  person  to  be  so  employed.  The  shed  was  blown  down  by 
a  high  wind,  defendant  being  ignorant  of  any  defect  in  it,  and  the  carriages  were 
injured,  upon  which  plaintiff  brought  an  action  against  defendant.  At  the  trial,  the 
above  facts  having  b^n  admitted,  the  ]<)dee  rejected  evidence  to  prove  that  the  fall  of 
the  shed  was  owing  to  its  being  unskilfully  built  through  the  negligence  of  the  con- 
tractor and  his  men;  and  he  nonsuited  the  plaintiff,  ruling  that  the  defendant's 
liability  was  that  of  an  ordinary  bailee  for  hire,  and  that  he  was  only  boiwd  to  take 
ordinary  care  in  the  keeping  of  the  plaintiff's  carnages,  and  that  if  he  had  exercised  in 
the  employment  of  the  Imilder  such  care  as  an  ordinary  caneful  man  would  vse,  he  was 
not  liable  for  damage  caused  by  the  carelessness  of  the  builder,  of  which  he,  defendant, 
had  no  notice  :  HeUl,  that  the  nonsuit  and  ruling  were  right :  Redhead  v.  Midland  Ry- 
Co.  Law  Rep.  4  Q.  B.  379 ;  and  Fnmm  ▼.  CwAreUy  Law  Bep.  6  Q  B.  184,  501, 
distinguished,    lb. 

BANK. 

See  National  Bake  ;  Special  Deposit  ;  WABBAinT. 

BANKBUPTCT. 

1.  Something  more  than  passive  non-resistance  in  an  insolvent  debtor  is  necessary  to 
invalidate  a  judgment  and  levy  on  his  property  when  the  debt  is  due  and  he  has  no 
defence.     WtUon  v.  Bank  of  St  Paulj  1. 

2.  In  such  case  there  is  no  legal  oi^igation  on  the  debtor  to  file  a  petition  in  bankruptcy 
to  prevent  the  judgment  and  levy,  and  a  failure  to  do  so  is  not  sufficient  evidence  of 
an  intent  to  give  a  preference  to  the  judgment  creditor,  or  to  defeat  the  operation  of 
the  bankrupt  law.    lb. 

8.  Tliough  the  judgment  creditor  in  such  a  case  may  know  the  insolvent  condition  of 
the  debtor,  his  iudgment  and  levy  upon  his  property  are  not,  therefore,  void,  and  are 
no  violation  of  the  act.     lb. 

4.  A  lien  thus  obtained  by  him  will  not  be  displaced  by  subsequent  proceedings  in  bank- 
ruptey,  though  commenced  within  four  months  after  levy  of  the  execution  or  rendition 
of  the  judgment.    lb. 

5.  Set-off  is  enforced  in  equity  only  where  there  are  mutual  debts  or  mutual  credits,  or 
where  there  exists  some  equitame  consideration  or  agreement  between  tiie  parties 
which  would  render  it  unjust  not  to  allow  a  set-off.     Oray  v.  RoUo,  195. 

6.  Where  a  bankrupt  owes  a  debt  to  two  persons  jointly,  and  holds  a  joint  note  given  by 
one  of  them  and  a  third  person,  the  two  claims  are  not  subject  to  set-off  under  the 
bankrupt  act,  being  neither  mutual  debts  nor  (without  more)  mutual  credite.    lb. 

7.  MHiere  one  of  two  joint  debtors  beoomes  bankrupt,  it  seems  that  the  creditw  say  set 
off  the  debt  against  his  separate  indebtedness  to  the  bankrupt,  because  eadi  jeint 
debtor  is  liable  to  him  in  toLxdo  for  the  wiiole  debt ;  but,  if  this  be  coaeeded,  il  does 
not  foUow  that  if  one  of  two  joint  creditors  becomes  bankrupt,  the  common  debtor 
may  set  off  against  tibe  debt  a  separate  claim  which  he  has  agidsst  the  bankrupt,  for 
this  would  be  unjust  to  the  other  joint  creditor.    Ih. 

8*  A  and  B  were  joint  makers  of  certain  notes,  which  were  transferred  to  an  insurance 
company.  B  and  C  held  policies  in  this  company  which  became  due  in  consequence 
of  loss  by  fire.  The  company  being  bankrupt,  its  assignee  claimed  the  full  amount  of 
the  notes  from  A  and  B.  B  sought  to  set  off  agidnst  his  half  of  the  liability  the  chum 
due  to  him  and  C  on  the  policies  of  insurance,  the  latter  consenting  theroto :  Hdd^ 
that  this  was  not  a  case  for  set-off  within  the  bankrupt  act,  the  two  OM^attens  having 
been  contracted  without  any  reference  to  each  other.     Dk 

^.  The  sovereign  is  not  bound  by  an  enactment  that  dhrests  its  interest  or  affects  its 
rights,  title,  or  prerogatives,  unless  expressly  included  witliin  the  tearme  <A  iSbe  law. 
Hence,  a  discharge  in  bankruptcy  under  the  U.  S.  statmte  does  BOt  inehMie  liabQitf 
as  surety  upon  a  bond  for  the  performance  of  duty  by  an  official  of  the  duted  Bbtlm» 
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General  ducnssioii  of  the  reqiiiremeiito  of  the  bankrapi  act  by  Mr.  Joidce  Cliffobd. 

U.  S.  V.  Herran,  274. 
10.  The  amendatoTj  bankruptcy  act  of  March  S,  1873,  h  nnconstitational,  in  that  it  is 

not  QDifcrm  in  its  operation.    In  re  Deekeri,  886. 
U.  Under  die  amenciatOTy  bankruptcy  act  of  June  22,  1874,  the  petition  of  creditors  in 

involuntary  cases  must  show  aflSurmatiyely  a  compliance  with  the  prorisions  of  the  act 

as  to  number  and  amount  of  claims  of  creditors.    In  re  Scamman,  872. 

12.  In  cases  pending  at  the  tune  of  the  passage  of  the  act  the  petition  may  be  amended 
and  made  to  contain  the  allegations  of  tne  re<^uisite  number  and  amount.     lb. 

13.  The  petition  must  also  contain  a  jurisdictional  allegation.  And  the  amended  peti- 
tion should  be  sworn  to  as  if  it  were  an  orizinal  paper.    lb. 

14.  The  naked  allegation  that  the  number  ana  amount  of  creditors  required  have  joined 
in  the  petition  is  not  sufficient,  even  though  it  be  admitted  by  the  debtor  that  the 
allegation  is  true.    The  court  must  be  satisfied  of  the  facts  as  they  exist.    lb, 

15.  In  involuBtary  cases  where  the  petition  has  been  duly  filed  prior  to  the  passage  of  the 
act  of  June  22,  1874,  it  must  be  so  amended  as  to  show  afibrmatively  that  the  requisite 
number  of  creditors,  representing  theprescribed  amount,  have  joined  therein.  Other- 
wise there  can  be  no  aajudication.  llie  petition  must  contain  an  allegation  that  the 
prescribed  number  and  amount  have  joined,  and  the  court  must  be  satisfied  by  afilrma- 
tiye  eyidence  of  the  truth  of  such  allegation.  The  fact  that  there  was  a  default  prior 
to  the  passage  of  the  act  of  June  22,  1874,  which,  at  the  time  it  took  place,  entitled 
thepetitioning  creditors  to  an  adjudication,  is  of  no  moment    In  re  ScuU,  416. 

16.  The  averment  that  the  debtor  suffered  his  property  to  be  taken  is  not  suflicient.  It 
must  be  averred  that  he  procured  it  to  be  taken.    lb, 

17.  The  signature  by  a  judge  of  his  initials  to  a  memorandum  on  the  petition  prior  to 
June  22.  will  not  warrant  the  signing  of  an  order  of  adjudication  afterward  nunc  pro 
tunc.     In  re  Hill^  421. 

18.  In  involuntary  cases  the  petition  must  contain  a  proper  allegation  as  to  the  requisite 
number  and  amount  of  petitioning  creditors.  The  aamission  of  the  debtor  that  the 
terms  of  the  law  have  oeen  complied  with  will  not  dispense  with  such  allegation. 
There  can  be  no  adjudication  except  it  be  made  and  shown  to  be  true  to  the  satisfac- 
tion of  the  court.     In  re  Keder^  428. 

19.  In  a  state  whose  statute  law  makes  a  married  woman  living  apart  from  her  husband 
liable  to  be  sued  as  if  sole,  she  mav  be  adjudged  bankrupt    In  re  Lyons^  167. 

20.  The  ninth  section  of  the  amendatory  bankruptcy  act  of  June  22, 1874,  is  applicable 
to  cases  which  were  pending  at  the  time  of  its  passage.    In  re  Griffiths^  476. 

To  the  contrary  see  In  re  Frcmke,  476. 

See  Homestead  Exemption,  1 ;  Judgment  Note. 

BILLS  AND  NOTES. 

1.  The  defendant  made  a  promissory  note  payable  to  the  plaintiff  to  which  this  clause 
was  added :  **  And  we  j^ree  also  to  pay  an  attorney's  lee  of  ten  per  cent  if  this  note 
is  collected  by  suit"  The  note  having  been  put  in  suit,  held  that  the  stipulated  ten 
per  cent,  could  be  recovered,  and  that  it  was  not  in  the  nature  of  a  penalty,  but  of 
uqtiidated  damages.    Mclntyre  v.  Cagley^  104. 

2.  The  bolder  of  a  promissory  note  executed  a  written  instrument  by  which  he  agreed 
with  the  maker  to  extend  the  time  of  payment,  which  written  instrument  contained  the 
following  clause :  *'  Provided  further,  that  no  delay  of  demand  shall  interfere  with  any 
claim  I  may  have  upon  the  indorsers  of  said  note."  Held,  on  a  suit  against  the  in- 
dorser  upon  the  iiote«  that  his  liability  was  not  discharged  by  such  agreement.  Ha§er 
y.  Him  13d. 

3.  Complainants,  a  bank,  discounted  a  note  the  amount  of  which  was  placed  to  A's  credit. 
Prior  to  the  maturity  of  the  note  A  drew  his  check  on  complainants  for  an  amount  less 
than  had  been  credited  to  his  account,  which  check  was  purchased  by  defendants,  and 
upon  being  presented  payment  there<^  was  refused.  Defendants  having  brought  an 
action  at  law  upon  the  check,  complainants  filed  their  bill  for  an  injunction  to  restrain 
the  same.  Held,  that  there  could  be  no  injunction  ;  that  the  check  was  in  effect  an 
assi^ment  of  the  amount  necessary  to  pay  it,  and  that  no  right  of  equitable  set^^ 
exiated  in  respect  of  the  note,  as  against  the  holders  of  the  check.  Fourik  Nal^l  Bank 
0/  Chicago  y.  City  NalH  Bank  of  Grand  Rapids,  886. 

See  Homestead  Exemption,  1. 

BOARD  OF  BROKERS. 

1.  Where  under  the  articles  of  association  of  a  board  of  stock  brokers,  a  member  cannot 
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transfer  his  seat  to  a  party  not  elected  and  approved  hj  the  board  ;  and  where,  upon 
the  insolvedcy  of  a  member,  his  rights  as  snch  are  forfeited,  and* the  board  is  anthor- 
ized  to  dispose  of  his  seat,  and  apply  the  proceeds  to  the  payment  of  his  indebtedness 
to  other  members  of  the  board  to  the  exclusion  of  all  others,  only  the  residue  of  the 
proceeds  of  the  sale,  after  paying  all  the  liabilities  provided  for  in  said  articles  of  asso- 
ciation, is  assets  of  such  insolvent  member.  Hyde  v.  Woods,  354. 
2.  Under  such  articles,  F.,  a  member,  failed  to  meet  his  engagements  in  the  board,  Au- 
gust 24,  1872,  and  being  indebted  in  a  large  amount  to  sundry  members,  on  that  day 
assigned  his  seat  in  the  board  to  W.,  with  authority  to  sell  and  pay  the  proceeds  to  his 
various  creditors  in  the  board.  With  the  assent  of  the  board,  W.,  sold  the  seat  to  T., 
who  was  elected  by  the  board,  for  ten  thousand  dc^lars,  and,  with  the  approval  of  the 
board,  paid  the  entire  proceeds  pro-ratably  to  F.'s  creditors,  who  were  co-members. 
October  Ist,  1872,  F.  was  adjudged  a  bankrupt  on  petition  of  a  general  creditor  filed 
September  18th,  1872.  After  said  sale  and  payment,  an  assignee  having  been  ap- 
pointed, he  brought  suit  against  W.  to  recover  said  sum  of  ten  -thousand  dollars. 
Held,  That  the  assignee  was  onlv  entitled  to  the  residue  after  the  payment  of  F.'s 
liabilities  to  the  co-members  provided  for  in  the  articles  of  association,  and  there  being 
no  surplus,  he  was  not  entitled  to  recover.    lb. 

BOND. 

1.  Held:  that  a  surety  upon  a  bond  delivered  by  the  obligor  to  the  obligee,  the  face  of 
which  is  such  as  to  excite  no  suspicion,  is  estopped  to  deny  the  validity  of  the  same  on 
the  eround  of  an  antecedent  agreement  touching  the  delivery.    Nash  v.  Fugaie,  69. 

2.  A  signed  a  bond  as  surety,  and  delivered  it  to  tne  principal  obligor  upon  condition  that 
it  was  not  to  be  delivered  to  the  obligee  unless  signed  in  like  manner  by  others.  Obli- 
gor delivered  the  bond  to  obligee  without  other  si^atures,  and  it  contained  no  evi- 
dence of  the  existence  of  the  condition  made  by  A :  Held,  that  A  was  estopped  to  deny 
as  against  the  obligee  that  it  was  his  deed.    lb. 

BY-BIDDER. 
See  Judicial  Sale  ;  Public  Sale. 

CERTIORARI. 
See  Habeas  Corpus. 

CHECK. 
See  Bills  and  Notes, -3. 

CLOUD  ON  TITLE. 
See  Injunction,  1 ;  Tax  Deed. 

COLORED  CHILDREN. 
See  Constitutional  Law,  6. 

COMMON  CARRIER. 

1.  Held:  That  a  common  carrier  cannot  lawfully  stipulate  for  exemption  from  respons- 
bility  when  such  exemption  is  not  just  and  reasonable.    N.  F.  C  R»  R.  t.  Lockwood,  21. 

2.  That  it  is  not  just  and  reasonable  for  a  common  carrier  to  stipulate  for  exemption  from 
responsibility  for  the  negligence  of  himself  or  his  servants.     7^. 

8.  That  these  rules  apply  ooth  to  carriers  of  goods  and  carriers  of  passengers  for  hire, 
and  with  special  force  to  the  latter.     lb. 

4.  That  a  drover  travelling  on  a  pass,  such  as  was  given  in  this  case,  for  the  purpose  ci 
taking  care  of  his  stock  on  the  train,  is  a  passenger  for  hire.     lb. 

5.  A  common  carrier  who  has  limited  his  responsibility  by  contract  is  not  liable  for  loss 
occasioned  by  a  cause  against  which  he  has  stipulated  with  the  shipper,  unless  it  arises 
from  his  own  negligence  or  that  of  his  agents.  He  cannot  be  held  for  a  loss  which 
results  from  an  employment  of  the  vehicles  of  another  over  which  he  has  no  control, 
if  he  has  exercised  reasonable  care  in  selecting  snch  as  he  might  properly  make  use 
of,  and  the  shipper  has  agreed  to  exempt  him  from  liability  in  case  ot  loss  by  reason  of 
the  acts  of  those  in  charge  of  such  vehicles.    Bank  of  Ky.  v.  Adams  Ei^ress  Co,  451. 
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6.  A  GommoD  carrier  maj  by  contract  so  limit  his  liability  as  to  be  respoiuible  only  as  an 
ovdinaiy  baflee  for  hire.    lb. 

See  Kboliobnck;  Railroad. 

CONFEDERATE  BONDS. 

An  executor  is  personally  liable  for  money  of  his  testator  invested  in  Confederate  bonds, 
CTcn  if  snch  myestment  was  approTed  by  a  court  haying  charge  of  the  settlement  of 
the  estate.    Horn  y.  Lockharit  66. 

CONSTITUTIONAL  LAW. 

1.  Although  a  part  of  a  statute  may  be  in  conflict  with  the  constitution,  and  therefore 
Toid,  yet  the  whole  statute  will  not  be  pronounced  yoid  if  the  other  provisions  are  com- 
plete in  themselves,  and  may  be  executed  without  regard  to  the  obnoxious  portions. 
Supervisors  of  Knox  Co,  v.  Vavis,  461. 

2.  Article  6,  section  1,  of  the  constitution  of  Illinois  of  1848,  declared  that  every  white 
male  citizen,  above  the  age  of  twenty-one,  who  had  resided  in  the  state  one  year  next 
preceding  the  election,  should  be  entitled  to  vote  at  such  election ;  and  every  white 
male  inhabitant,  of  the  age  aforesaid,  who  resided  in  the  state  at  the  adoption  of  the 
constitution,  should  have  the  same  right  to  vote ;  and  then  provided  that  no  citizen  or 
inhabitant  should  be  entitled  to  vote  except  in  the  district  or  county  in  which  he  should 
actuaUy  reside  at  the  time  of  such  election.  The  election  law  of  1861  provided  that 
no  person  should  be  entitled  to  vote  at  any  general  or  special  election  unless  he  should 
have  actually  resided  in  the  election  precinct  thirty  days  immediately  preceding  such 
election ;  and  the  charter  of  Galesburg,  which  reflated  elections  in  that  city,  required 
six  months'  residence  in  the  city  and  thirty  days  m  the  ward,  preceding  an  election,  to 
entitle  the  citizen  to  vote.  Heldy  on  biU  to  contest  an  election  for  the  removal  of  the 
ooonty  seat  of  Knox  County,  that  the  fact  that  some  legal  voters  under  the  constitution 
were  deprived  of  their  right  of  suffrage  under  such  Uws  did  not  render  the  election 
void;  but  that  if  the  laws  were  restrictions  on  the  right  of  suffrage,  it  was  a  wrong  to 
the  Sector  who  was  deprived  of  his  vote,  for  which  he  had  a  complete  remedy  against 
the  judges  of  election.     lb. 

8.  The  usual  and  ordinary  legislation  of  the  states  regulating  or  prohibiting  the  sale  of 
intoxicating  liquors  raises  no  question  under  the  Constitution  of  the  United  States  prior 
to  the  fourteenth  amendment  of  that  instrument.    Bartemeyer  v.  The  StcUe,  200. 

4.  The  right  to  sell  intoxicating  liquors  is  not  one  of  the  privileges  and  immunities  of 
citizens  of  the  United  States  which  by  that  amendment  the  states  were  forbidden  to 
abridge.     lb. 

5.  But  if  a  case  were  presented  in  which  a  person  owning  liquor  or  other  property  at  the 
time  a  law  was  passed  by  the  state  absolutely  prohibitmg  any  sale  of  it,  it  would  be  a 
very  grave  question  whether  such  a  law  would  not  be  inconsistent  with  the  provision  of 
that  amendment  which  forbids  the  state  to  deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  course  of  law.     lb. 

€.  The  latter  clause  of  the  first  section  of  the  fourteenth  amendment  to  the  federal  Con- 
stitution —  **  nor  shall  any  state  ....  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws"  —  secures  to  each  cluld  in  California,  regardless  of  the 
race  or  color  of  such  child,  a  legal  right  to  attend  as  a  pupil,  and  receive  instruction  at 
the  public  schools  in  the  state,  under  the  law  providing  for  common  schools.  Ward 
v.  Fhody  204. 

7.  The  act  of  the  legislature  providinz  for  the  maintenance  of  separate  schools  for  the 
education  of  children  of  Afncan  or  &dian  descent,  and  excluding  them  from  schools 
where  white  children  are  educated,  is  not  obnoxious  to  constitutional  objection.     lb. 

8.  But  unless  such  separate  schools  be  actually  maintained  for  the  education  of  colored 
children,  then  the  latter  have  a  legal  right  to  resort  to  schools  where  white  children  are 
instructed,  and  cannot  be  legally  excluded  therefrom  by  reason  of  race  or  color,    lb. 

See  Election,  1;  Homestead  Exemption,  2;  Taxation,  1,  2. 

CONSTRUCTION. 

The  word  <'to*'  held  to  be  inclusive  —  to  December  81,  held  to  indude  December  81. 
Conaicango  Pet.  Ref.  Co.  v.  Cunningham^  57. 

CONSTRUCTION  OF  STATUTES. 
1.  In  the  construction  of  a  statute,  it  is  to  be  presumed  that  the  legislature  did  not  intend 
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to  gruit  to  a  (xxTporation  siicli  an  ezemptioii  from  the  operatioii  of  the  general  kw  ^ 
plicable  to  similar  corporations  as  would  create  an  unreaaooable  monop^y  or  immiinity 
at  variance  with  constitutional  principles;  and,  when  such  an  exemption  is  excluded  by 
a  fair  construction  implying  the  qualification  that  the  statute  is  to  operate  in  hannony 
with  and  subject  to  the  general  law,  such  a  construction  will  be  adopted.  Ik  Lqncey  y. 
Ins.  Co.  80.  «« 

2.  A  eeneral  statute  andioriaEes  a  tax  ooUectOr  for  state  and  coanty  taxes  to  execute  a 
deed  upon  a  tax  sale,  and  further  provides  that  such  deed  shall  he  prima  facie  evidence 
of  certain  facts  recited  therein,  and  conclusive  evidence  of  the  regularity  of  the  pro- 
ceedings in  all  other  respects.  A  subsequent  statute  provides  that  a  town  tax  in  a  cer- 
tain town  shall  be  assessed  and  collected  at  the  same  time,  and  in  the  same  manner,  as 
pjrovided  by  said  general  act,  and  confers  upon  the  town  treasurer  all  the  powers  exer- 
cised by  the  tax  collector  of  the  state  and  county  taxes  under  the  general  act,  but 
makes  no  provision  as  to  the  effect  of  the  tax  deed. executed  by  the  town  treasurer. 
Heldy  that  such  deed  will  not  be  primd  facie  evidence  of  the  r^ularity  of  the  prior 
proceedings.    Minium  v.  Smithy  507. 

CONTEMPT. 

1.  The  power  to  punish  for  contempts  is  inherent  in  all  courts;  its  existence  is  essential 
to  the  preservation  of  order  in  judicial  proceedings,  and  to  the  enforcement  of  the  judg- 
ments, orders,  and  writs  of  the  courts,  and  consequently  to  the  due  administration  of 
justice.  The  moment  the  courts  of  the  United  States  were  called  into  existenoe  and 
invested  with  jurisdiction  over  any  subject,  they  became  possessed  of  this  power.  In 
re  Robimon,  326, 

%,  The  act  of  Congress  of  March  2,  1831,  entitled  *<  An  act  declaratory  of  the  law  eon- 
oernine  contempts  of  court,"  limits  the  power  of  the  circuit  and  district  courts  of  the 
United  States  to  three  claases  of  cases :  1st,  where  there  has  been  misbehavior  of  a 
person.in  the  presence  of  the  courts,  or  so  near  thereto  as  to  obstruct  the  administza- 
tion  of  justice;  2d,  where  there  has  been  misbehavior  of  any  officer  of  the  courts  in  his 
official  transactions;  and,  3d,  where  there  has  been  disobedience  or  resistance  by  anj 
officer,  party,  juror,  witness,  or  other  person,  to  any  lawful  writ,  process,  order,  role, 
decree,  or  command  of  the  courts.     lb. 

$,  The  17th  section  of  the  judiciary  act  of  1789,  in  prescribing  fine  or  imprisonment  as 
the  punishment  which  may  be  iimicted  by  the  courts  of  tl^  United  States  for  eon- 
tempts,  operates  as  a  limitation  upon  the  manner  in  which  their  power  in  this  respect 
may  be  exercised,  and  is  a  negation  of  all  other  modes  of  punishment.    lb. 

COSTS. 
See  Plbai>iko  ako  Pbactioe,  5,  i. 

CRIMINAL  LAW. 

1.  The  defendant  having  heen  indicted  for  murder,  a  jury  was  duly  empanelled  and 
sworn;  evidence  was  introduced  and  the  case  was  submitted  to  the  jury  on  the  30th  of 
July.  The  lury  remained  together  until  the  evening  of  the  2d  of  August,  when  the 
court  ordered  the  ^eriff  to  proceed  to  the  door  of  the  jury  room  and  inquire  of  them 
if  they  had  agreed  upon  a  verdict,  to  which  they  replied  that  they  '^  had  not,  and  could 
not  aeree  on  a  verdict ; "  whereupon  the  court  was  adjourned  for  the  term.  The  term 
would  not  have  expired  by  operation  of  law  until  the  evening  of  the  next  day.  Hdd^ 
that  Uie  defendant  by  these  proceedings  had  been  placed  in  jeopardy,  and  that  they 
therefore  operated  as  a  verdict  of  acquittal.    People  v.  Cage,  127. 

2.  Under  die  provision  of  the  Penal  Code  of  Califcxiiia,  the  defendant  upon  being  placed 
again  on  trial  had  a  right  to  introduce  evidence  of  tihe  above  facts  under  the  plea  of  not 
^ilty.    lb. 

8.  By  the  constitution  of  the  Commonwealth  of  Massachusetts,  the  governor,  with  ^ 
advice  of  the  council,  may  grant  a  pardon  of  an  offence  after  a  verdict  of  guiltj,  and 
before  sentence,  and  while  exceptions  allowed  by  the  judge  who  presided  at  the  trial 
are  pending  in  the  supreme  judicial  court  for  argument ;  and  the  convict,  upon  waiyins 
his  exceptions  and  pleading  the  pardon,  is  entitled  to  be  discharged.  Commonweauk 
w.  Lodswobd,  141. 

4.  There  can  be  no  doubt  about  the  general  power  of  a  court  over  its  own  decrees,  judg- 
ments, and  orders  during  the  existence  of  the  term  at  which  they  are  first  made ;  but 
this  power  must  be  exercised  within  common  law  restrictioDS  and  constitutional  pro- 
visions thai  sustain  personal  rights.    In  re  Lange,  2^7. 
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5.  A  statute  proTided  for  fine  or  imprisonment  under  which  the  accused  was  sentenced 
to  pay  a  fine  and  be  imprisoned  and  the  fine  was  paid.  At  the  term  during  which  the 
sentence  was  pronounced  the  court  sought  to  modify  the  sentence  by  changing  it  to 
imprisonment  alone.  Held^  that  there  was  error  ;  that  one  of  the  alternative  penalties 
of  the  law  having  been  satisfied,  the  power  of  the  court  was  at  an  end.     lb. 

6.  While  intoxication  cannot  excuse  crune,  it  may  be  sufficient  to  prevent  a  conviction 
of  murder  in  the  first  degree.    Jones  v.  Commonwealth^  266. 

7.  Where  it  was  shown  that  the  accused  had  been  taking  laudanum  and  drinking  to 
excess  for  several  days  previous  to  the  killing,  which,  with  other  causes,  had  produced 
a  disordered  state  of  ndnd,  and  the  kilHng  took  place  during  an  altercation,  the  crime 
was  held  to  be  murder  in  the  second  degree.    76. 

8.  If  the  accused  has  been  indicted  and  convicted  for  a  mere  assault  and  battery  in  the 
county  court  having  jurisdicdon  of  such  offence  generally,  the  conviction  will  not  b&  a 
bar  to  an  indictment  for  a  felony,  in  the  perpetration  of  which  the  assault  and  battery- 
was  committed.    Murphy  v.  The  Commonwealth,  486. 

9.  On  a  trial  for  an  assault  witli  intent  to  kill,  the  witness  upon  whom  the  assault  was 
alleged  to  have  been  made  was  asked  if  he  did  not  tell  his  wife  that  the  prisoner  acted 
only  in  his  own  defence.  1.  The  answer  to  the  question  may  tend  to  criminate  him- 
self, and  the  testimony  is  inadmissible.  2.  It  required  him  to  state  a  communication 
supposed  to  kave  been  made  by  him  to  his  wife,  which,  if  made,  was  a  confidential 
communication,  and  which  he  was  not  bound  to  disclose,    lb, 

10.  A  man  is  taken  to  intend  that  which  he  does,  or  which  is  the  natural  and  necessary 
consequence  of  his  own  act.     Therefore,  if  the  prisoner  wounded  the  prosecutor,  by 

*  the  deliberate  use  of  an  instrument  likely  to  produce  death  under  the  circumstances, 
the  presumption  of  the  law  is  that  he  intended  the  consequences  tiiat  resulted  from 
said  use  of  said  deadly  instrument.     lb. 

11.  Malice  may  be  inferred  from  the  deliberate  use  of  a  deadly  weapon,  in  the  absence 
of  proof  to  the  contrary.    76. 

12.  Where  there  are  two  counts  in  an  indictment  for  a  felony,  and  there  is  a  general 
finding  by  the  jury  of  **  gmlty,"  if  either  count  is  good,  it  is  sufficient,     lb. 

See  Eyidbncb,  7,  8;  Habbas  Corpus. 

DAMAGES. 
See  Biixs  akd  KoTSSf  1. 

DEBT. 
See  AssiOKMKKT  of  Debt. 

DECREE. 

See  JCDGMSNT, 

DEED, 
See  Evidence,  2,  8;  Married  Womajt;  MoRTGAas* 

DEED-POLL. 
See  Fence* 

DEFALCATION. 
See  Frinoipal  aitd  Surety. 

DIVORCE. 

1.  All  the  powers  of  the  ecclesiastical  courts,  which  are  necessary  for  the  protection  of 
civil  rights,  and  which  have  not  been  lodged  elsewhere,  may  be  exercised  in  this  coun- 
try by  the  courts  of  chancery.     Carrix  r.  Carris,  41. 

2.  Courts  of  chancery,  therefore,  have  jurisdiction  to  annul  a  contract  of  marriage  on 
Ihe  ground  of  fraud.    /&. 

S.  llie  parties  were  married ;  the  complainant,  the'  hneftmnd,  supposing  from  her  acts 
and  otherwise  that  the  defendant,  the  wife,  was  at  the  time  of  tne  marnage  virtoous. 
Two  months  after  the  marriage  the  defendant  was  delivered  of  a  fciU-«rowB  child. 
Heldf  that  the  want  of  chastity  and  concealment  avoided  tiie  consent,  and  oonfltttuted 
a  fraud  upon  whidh  a  court  of  equi^  would  dedare  the  marriage  void  <Jf  mitio.    Ih, 
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ECCLESIASTICAL  LAW. 
See  DiTORCE. 

ELECTION. 

1.  A  statnte  which  directed  »  vote  to  be  taken  in  Knox  Coontj,  on  the  qaestion  of  re- 
moving the  county  seat  from  Ejioxville  to  the  city  of  Gralesbnrg,  aho  authorized  tbe 
citj  and  individualfl  to  raise  and  secure  funds  requisite  for  the  public  buildinn,  and 
declared  the  subscriptions  and  donations  made  for  that  purpose  valid  and  binoing  in 
case  the  vote  should  be  in  favor  of  the  removal.  On  a  contest  of  an  election  held 
under  such  law,  it  was  contended  that  this  law  was  unconstitutional,  in  holding  out 
inducements  in  the  shape  of  a  bribe  for  votes  in  favor  of  the  chanee.  Held,  that  if  the 
'law  was  unconstitutional,  it  was  so  only  so  far  as  to  render  the  subscriptions  and  dona- 
tions void,  and  no  further  ;  that  the  balance  of  the  law  being  constitutional,  the  elec- 
tion under  it  was  not  void,  and  that  the  courts  had  no  power  to  relieve  azainst  the 
effects  of  the  inducements  which  may  have  operated  favorably  to  the  removal  tSuper- 
viaors  of  Knox  Co*  v.  Daviiy  461. 

3.  On  the  contest  of  an  election  for  the  removal  of  a  county  seat,  it  was  ursed  that  the 
election  was  void,  because  no  registry  of  the  voters  of  the  county  had  been  taken. 
Held  J  tiiat  tlie  general  registry  laws  of  the  state  had  no  application  to  elections  of  this 
character.  In  the  same  case  uie  conmion  council  of  Galesburg  required  the  polls  within 
the  city  to  be  opened  at  eight  o'clock  A.  m.,  and  kept  open  until  midnight  oi  the  day  of 
this  election,  and  this  was  urged  as  a  fraud.  Hddj  tliat  as  under  the  general  laws  of  the. 
state  the  judges  of  election  were  empowered  to  keep  the  polls  open  until  twelve  o'clock 
at  night  if  deemed  necessary,  and  as  the  conmion  council  had  the  general  power  to 
regulate  elections  in  the  city,  they  might  make  this  discretion  compulsory  ;  and  that, 
in  the  absence  of  proof  of  an  evil  intent,  no  fraud  could  be  presumed,  but  rather  a 
desire  to  afford  all  an  opportunity  to  vote.    Ih, 

S.  Where  it  appeared,  on  me  contest  of  a  vote  for  the  removal  of  a  county  seat,  that  die 
judee  and  clerk  of  the  election  in  a  town  had  acted  fraudulently  in  rensterins  the  votes 
as  Uiey  were  keeping  the  lists,  and  in  making  fraudulent  returns,  and  that  Uiey  know- 
ingly allowed  illegal  votes,  and  many  persons  to  vote  several  times,  and  even  minors  to 
vote  ;  and  where  the  vote  returned  was  double  the  vote  ever  cast  before  in  the  town, 
and  the  evidence  showed  that  heavy  frauds  were  practised,  the  judge  and  cleik  par- 
ticipating therein,  the  court  below  rejected  the  poU-books  and  returns  from  such  town 
for  all  purposes,  except  to  show  that  an  election  was  held,  leaving  it  to  be  shown  bj 
proof  who  in  fact  voted  and  how  such  votes  were  cast.  Held^  that  the  court  did  not 
err  in  rejecting  the  books  and  returns  on  account  of  the  fraud.    lb. 

4.  Although  there  may  be  some  fraudulent  voting  at  an  election  in  a  town,  yet,  where  tbe 
officers  conducting  uie  same  are  not  participants  in  it,  but  endeavored  to  hold  the  elec- 
tion according  to  Taw,  their  returns  are  prtmd  facie  evidence  of  all  they  contain,  sub- 
ject, however^  to  be  corrected  by  proof  ;  but  where  their  returns  are  successfully  im- 
peached for  fraud  in  them,  they  are  unworthy  of  credit,  and  are  evidence  of  nothing 
except  that  a  poll  was  opened,    lb. 

See  PLBADnro  akd  Pkactice,  3. 

ESTOPPEL. 
See  Bond  ;  Principal  and  Substt  ;  Warrantt. 

EVICTION. 
See  Landlord  and  Tenant. 

EVIDENCE. 

1.  When  evidence  is  offered,  if  it  is  relevant  it  should  be  admitted,  and  the  juij  permitted 
to  determine  its  true  weight.     Undencood  v.  McVeighf  281. 

2.  When  a  vendor  of  land,  having  contracted  to  convey  a  perfect  title,  brings  his  action 
to  compel  specific  performance  against  the  vendee,  who  denies  the  sufficiency  of  the 
yendor^B  tiUe,  the  buitien  of  showing  title  in  himself  rests  on  the  plaindff,  and  the 
introduction  of  a  deed  of  recent  date  executed  to  himself,  without  further  proof  of  title, 
18  not  sufficient     Walsh  v.  Bartarif  S41. 

8.  A  deed  puzporting  to  have  been  executed  by  the  president  of  a  railroad  corporation, 
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under  the  seal  of  the  corporation,  as  authorized  by  section  fifteen  of  the  statute  of  Ohio 
of  Maj  1, 1852  (S.  &  C.  279),  if  objected  to^  cannot  be  givev  in  evidence  without  proof 
of  its  execution.    Tb. 

4.  Shortfy  after  the  discovery  of  the  fraudulent  conduct  of  the  treasurer  of  a  raihxMid 
company  in  the  over-issue  of  stock,  the  directors  of  the  company  held  a  meeting  at 
which  a  report  was  made  by  the  finance  conmiittee,  setting  out  in  detail  the  extent  of 
such  over-issue.  In  this  report  there  was  no  mention  mwde  of  one  of  the  certificates 
held  by  the  plaintiff.  The  plaintiff  offered  to  read  in  evidence  the  record  of  the  pro- 
ceedings of  this  meeting,  from  the  record  book  of  proceedings  of  the  company,  having 
previously  read,  without  objection,  from  the  record  of  the  various  meetings  of  the  stock- 
holders and  directors  of  the  company,  held  prior  to  this  meeting.  The  defendant 
objected  to  the  admission  of  the  proffered  testimony.  Held,  that  the  proceedings  of 
the  meeting  of  the  10th  of  August  were  admissible,  —  the  report  of  the  finance  com- 
mittee, that  one  of  the  certificates  of  stock  held  bv  the  plaintiff  did  not  appear  upon 
the  list  of  '*  over-issues  of  the  stock  of  the  company/'  furnishing  the  strongest  negative 
pnoof  that  such  certificate  was  genuine  and  not  spurious.  Tome  v.  Parkenburg  Branch 
R.  R.  Co.  426. 

5.  On  the  question  of  the  genuineness  of  the  signature  of  a  Mr.  Van  Winkle  to  certain 
certificates  of  stock  sued  on,  a  witness  professing  to  be  an  expert  in  the  matter  of  hand- 
writing was  offered  to  prove  that  the  signature  to  such  certificates  was  not  genuine. 
He  stated  that  he  had  never  seen  Mr.  Van  Winkle  write,  nor  received  any  letter  from 
him,  nor  had  he  become  acquainted  with  it  in  the  course  of  business  ;  but  that  his 
only  knowledge  on  the  subject  was  derived  from  an  examination  of  the  signatures  of 
said  Van  Winkle,  in  the  two  certificate  books  in  evidence,  which  had  been  placed  in 
his  hands  by  the  defendant  to  enable  him  to  testify,  and  that  he  had  carefully  examined 
them  for  five  or  six  months,  and  had  thus  acquired  a  knowledge  of  the  handwriting  of 
Van  Winkle.  Heldy  that  the  witness  was  not  competent  to  tesnfy  as  to  the  genuineness 
of  Mr.  Van  Winkle's  signature,  his  opinion  being  derived  solely  from  a  comparison  of 
handwriting.     lb. 

6.  On  the  same  question,  a  photographer  by  profession  and  expert  in  handwriting  offered 
aM  a  witness  by  the  defendant,  stated  that  he  had,  at  the  instance  of  the  defendant, 
made  photographic  copies  of  the  signatures  of  Van  Winkle  to  the  certificates  sued  on, 
and  ot  others  admitted  to  be  genmne  ;  that  some  of  these  copies  were  of  the  actual 
size  of  the  original,  and  others  of  an  enlarged  size.  The  defendant  thereupon  pro- 
posed to  offer  said  copies  in  evidence,  to  be  examined  bv  the  jury,  together  with  expla- 
nationa  by  the  witness  as  to  the  differences  between  the  genuine  and  those  alleged  to 
be  foiged,  and  his  opinion,  derived  from  a  comparison  of  mose  copies,  as  to  the  gen- 
uineness of  the  signatures  to  the  certificates  sued  on.  The  plaintiff  objected.  Jaeldy 
thai  the  proffered  evidence  was  inadmissible.    lb. 

7.  Wliere  a  question  is  put  to  a  witness  which  he  answers,  and  which  relates  to  a 
collateral  matter  not  connected  with  the  subject  ctf  the  prosecution,  his  answer  to  that 
question  is  conclusive,  and  cannot  be  contradicted,  murphy  v.  The  CommonweaUh, 
486. 

8.  In  this  case,  after  the  witness  was  asked  the  question  whether  he  did  not  state  to  his 
wife  that  the  defendant  had  acted  only  in  his  own  defence,  and  he  had  answered  the 
question  denying  that  he  had  done  so,  tne  wife  of  the  witness  was  introduced  to  prove 
die  statement  was  made  to  her.  She  is  not  a  competent  witness  to  prove  it,  though  at 
the  time  it  was  alleged  to  have  been  made  they  were  living  apart  from  each  other,  but 
not  divorced,    lb. 

See  Cbivikal  Law,  1,  2,  9  ;  Malicious  Pbosboution. 

EXECUTOR. 

S.  made  his  will  in  1858,  and  died  in  July,  1867.  He  gave  to  his  daughters  S.  and  C. 
each  ten  thousand  dollars,  to  be  realized  out  of  his  estate  by  sale  or  otherwise,  as  early 
as  practicable  after  his  decease  ;  and  directed  his  executors  to  invest  the  said  legacies 
in  the  bonds  of  the  State  of  Virginia,  in  the  names  of  S.  and  C.  The  residue  of  his 
estate  he  gave  to  his  two  sons,  who  were  his  partners  in  business,  and  who  he  ap- 
pointed executors.  When  S.  died  his  daughter  C.  was  over  twenty-one  years  of  age, 
and  capable  of  understanding  her  riffhts.  The  executors  did  not  invest  the  $10,000 
left  to  ner,  but  retained  it  in  their  handis  with  her  knowledge,  and,  as  they  aver,  by 
express  agreement  with  her,  and  paid  her  the  interest  regularly  upon  it.  Held,  in  the 
condition  of  the  country  from  1867  to  1870,  the  executors  were  well  justified  in  not 
investing  the  money  in  state  bonds.    Perry  t.  Smooth  284. 

See  COKFEDERATB  BONDS. 
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EXEBIPTIONS. 
Bee  CoiTBTBccTioK  of  Statutes,  1. 

EXPERT. 

See  Eyidsnce,  6,  6. 

FENCE. 

Where  it  is  stiiralated  in  »  deed-poll  diat  the  grantee,  his  heirs  and  assigns,  shall  bnild 
and  perpetoally  maintain  a  fence  on  the  line  Mtween  the  land  granted  and  other  lands 
owned  by  the  grantor,  and  the  parties  to  svch  deed,  at  the  time  of  its  execotioa,  cod- 
template  the  subdiyisioo  of  the  granted  premises  into  huiMing  or  town  lots,  and  their 
sahsecnient  sale,  the  burden  of  maintaining  sach  fence  will  not  attach  to,  or  ran  with, 
lots  wnich  do  not  abut  on  the  line  of  tiie  proposed  f^nce.     WaUk  v.  Barton,  S4I. 

PISHING,  RIGHT  OF. 

The  right  of  fishing  in  a  river  is  subordinate  to  that  of  navigation,  bat  this  does  not 
excuse  the  master  of  a  vessel  from  running  into  and  damaging  a  net  of  a  fisherman, 
where  he  could  change  the  course  of  the  vessel  without  prejudice  to  the  reasonable 
prosecution  of  his  voyage,  and  thus  avoid  the  net.     Cobb  v.  Bennett^  1 72. 

FRAUDS,  STATUTE  OF. 

Where  the  name  of  the  agent  with  whom  a  contract  for  the  pnrchaae  of  real  estate  iras 
made  appears  in  the  written  memorandum  of  the  agreement  signed  by  the  porchaier, 
who  is  tne  party  to  be  charged,  the  statute  of  frauds  is  sadsfied,  althou^  the  names  of 
the  principals  are  not  disclMed  therein.     Wtjdsh  v.  Barton  ^  34  !• 

GUARDIAN  AND  WARD. 

1.  A  man  of  wealth  and  having  no  family  dependent  on  him,  under  gaardianahlp  as 
insane,  should  be  allowed  those  luxuries  which  he  desires  and  can  enjoy,  which  sre 
unobjectionable  in  themselves  and  would  be  proper  and  reasonable  expenditures  for  a 
sane  man  in  a  similar  position.     May  v.  Mayy  123. 

2.  A  guardian  of  an  insane  man  whose  estate  was  worth  over  $200,000  spent  four  hoois 
three  times  a  week  in  visiting  and  dinine  with  his  ward,  and  superintending  the  man- 
agement of  his  house  and  grounds  ;  and  the  ward's  spirits  and  condition  were  mnch 
improved  by  the  visits.  Held,  that  a  monthly  charge  of  SI 00  for  personal  serrices, 
besides  the  commission  of  five  per  cent,  on  the  income  collected,  should  be  aBowed  to 
the  guardian  ;  but  that  an  additional  chaise  of  9100  for  attending  court  should  be  dis- 
allowed, as  should  alsb  a  charge  of  S200  for  attending  the  ward  on  two  journeys  of  a 
fortnight  each,  which  were  undertaken  partly  on  account  of  the  guardian's  own  boa- 
ness.    lb, 

8.  The  additional  compensation,  if  any,  allowed  to  a  guardian  for  changing  investments 
of  his  ward's  property,  or  making  repairs  thereon,  shonM  not  be  by  way  of  commis- 
sions on  the  amount  invested  or  expended,    lb. 

4.  A  guardian  who  makes  up  his  accounts  monthly  may  charge  his  ward's  estate  each 
month  with  his  commissions  on  the  amount  collected  in  that  month,  and  with  a  moDth's 
interest  on  a  balance  from  the  preceding  month  in  his  own  favor,  and  may  eanr  the 
balance  to  the  next  month.    lb, 

HABEAS  CORPUS. 

The  supreme  court  of  the  United  States  has  authority  to  issue  a  writ  of  habeas  corpfts-, 
accompanied  by  a  writ  of  certiorari^  to  bring  before  it  the  proceedings  of  a  circuit 
court  for  the  purpose  of  ascertaining  whether  such  court  has  exceeded  its  powers. 
And  in  a  criminal  case  it  may  release  the  prisoner.    In  re  Lange^  256. 

« 

HOMESTEAD  EXEMPTION. 

1.  Where  a  party  waived  his  right  of  homestead  exemption  in  a  negodabfe  promissorjr 
note,  and  was  subsequentlv  aojudged  a  bankrupt,  it  was  held  that  the  homestead  was 
not  exempt  as  against  the  iiolder  of  the  note.    In  re  Solomon^  ftdl. 

2.  A  statute  which  permits  the  head  of  a  family  to  waive  an  exemptioa  of  hcceiteid  is 
not  an  infraction  of  a  constitutional  provision  by  which  such  exemptWD  is  created.  lb. 
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HUSBAND  AKD  WIFE. 
See  ItfABKiKD  Woman. 

INJUNCTION. 

1.  The  act  of  the  State  of  CaUfornia  is  such  that  a  sale  of  realtj  for  tuxes  casta  a  eload 
npou  the  title,  and  if  the  tax  for  the  collection  of  which  the  sale  is  about  to  be  made 
is  unlawful,  equity  Will  enjoin  die  sale.    HunHngton  ▼.  Cent,  Pac.  R.  R,  Co,  94. 

2.  Where  a  tax  is  invalid,  and  other  equitable  circumstances  are  shown  to  exist,  an  in- 
junction may  issue,  in  effect  restraining  the  collection  of  the  tax.    Ih, 

8.  In  a  case  of  necessity  a  court  maj  issue  a  writ  of  injunction  on  Sunday.  Langt^xxr 
V.  Fairbury^  Sfc.  R.  R.  Co,  101. 

4.  A  court  has  no  power  to  restrain  the  treasurer  of  a  state  from  paying  out  money  in 
pursuance  of  law  upon  the  ground  that  an  earlier  appropriation  for  a  specific  purpose 
has  been  misapplied.  The  treasurer  as  an  agent  of  the  state  is  bound  only  to  pay  its 
debts  when  required  to  do  so  by  law.     Self  ▼.  Jenkins^  368. 

5.  An  injunction  will  not  be  granted  to  restrain  the  coUection  of  ^  tax,  when  thi^  deed 
issued  upon  a  sale  for  taxes  would  not  cloud  the  title.    Mintum  t.  Smithy  507. 

INSURANCE. 

1.  HM,  that  in  an  action  against  an  insurance  company  to  compel  it  to  issue  a  policy 
upon  an  alleged  contract  of  insurance,  there  must  be  conclusiye  proof  that  such  con- 
tract was  actually  made.    McCann  v.  jEtna  Ins,  Co,  282. 

2.  Held,  that  due  notice  of  loss,  and  statements  supported  by  affidavits,  are  conditions 
precedent  to  recovery.     Ih, 

See  Construction  of  Statutes,  1. 

INSURANCE  (FIRE). 

A  -mortgagee,  who  has  insured  his  mortgage  interest  at  his  own  expense  and  for  his  own 
indemnity,  without  any  agreement  with  the  mortgagor,  may,  in  case  of  loss,  call  upon 
the  insurer  without  first  exhausting  his  remedy  under  his  mortgage.  ExceUwr  Ins,  Co. 
V.  Rowjl  Ins.  Co.  881. 

INSURANCE  (LIFE). 

1.  Where  the  local  agent  of  a  life  insurance  company,  on  receiving  payment  of  the  first 
premium  due  on  a  policy,  represented  to  the  assured  that  the  company  was  in  the  habit 
of  giving  thirty  days'  notice  to  its  policy  holders  of  the  time  when  each  premium  falls 
due,  and  promised  that  he  would  give  such  notice,  and  the  assured  died  two  days  aft^ 
the  second  premium  fell  due,  no  such  notice  having  been  given  to  him,  and  the  proof 
failed  to  show  that  the  agent  had  any  authority  to  make  such  an  agreement,  it  was 
held  that  the  beneficiary  could  not  recover  on  the  policy.  Morey  v.  N.  Y,  Life  Ins, 
Co.  160. 

2.  Where  the  company's  receipt  for  the  premium  was  not  received  by  the  local  agent  to 
whom  it  was  to  be  paid  until  two  days  after  the  death  of  the  insured,  it  was  held, 
under  the  circumstances  above  stated,  that  the  beneficiary  could  not  recover  on  the 
poficy  ;  otherwise  if  the  premium  had  been  tendered  before  it  fell  due.    lb, 

8.  Where  by  express  agreement,  or  by  the  course  of  business  between  the  parties,  it  is 
understood  that  payment  wiU  be  made  to  the  local  agent^  and  no  notice  has  been  eiven 
in  sufficient  time  that  payment  shall  be  made  at  the  office  and  principal  place  of  Dusi- 
ness  stipulated  in  the  contract,  a  tender  of  payment  to  the  local  agent,  whether  re- 
ceived by  him  or  not,  will  excuse  the  policy  holaer  and  prevent  a  forfeiture.     lb, 

4.  Held,  that  to  make  the  insurer  liable  the  mind  of  the  deceased  must  have  been  so  far 
deranged  that  he  was  incapable  of  using  a  rational  judgment  in  resard  to  the  act  of 
self-destruction  ;  that  if  tne  insured  was  impelled  by  an  insane  impulse  which  his 
remaining  reason  did  not  enable  him  to  resist,  or  if  his  reasoning  powers  were  so  far 
overthrown  that  he  was  unable  to  exercise  them  on  the  act  he  was  about  to  perform, 
the  company  is  liable  ;  that  there  is  no  presumption  of  law  that  self-destruction  arises 
from  insanity,  and  if,  by  reason  of  sickness,  or  distress  of  mind,  or  a  desire  to  provide 
for  his  family,  the  insured  takes  his  own  life  in  the  exercise  of  his  usual  reasoning 
faculties,  the  company  is  not  liable,  and  that  the  burden  of  proof  lies  upon  the  com- 
pany to  show  that  the  death  was  caused  by  suicide  and  not  by  accident.  Coverston  ▼• 
Conn,  Mut.  Life  /n-t.  Co.  289. 

5.  Construction  of  the  words  '*  die  by  his  own  hand "  in  a  policy  of  life  insurance. 
Moore  v.  Conn,  Mut.  Life  Ins.  Co,  819. 
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6.  Fresomptioii  as  to  death  and  sanit/  of  the  deceased.    lb. 

7.  Insanity  defined,  and  diflcoMion  of  the  deg;ree  of  derangement  that  is  necessazjto 
avoid  a  policy  of  life  insurance  containing  a  provision  tbat  the  insorer  shall  not  be 
liable  in  case  of  soicide.    lb. 

8.  It  is  for  the  jnrj  to  determine  what  is  meant  by  the  term  disease,  as  used  in  die 
application  for  insurance.  Substantial  truth  is  alone  required  in  the  answers  of  ^ 
assured.    ManhaUan  Life  In$.  Co»  v.  Fraxwiscoj  66. 

INTEREST. 
See  National  Bank,  1. 

JUDGMENT. 

1.  When  a  judgment  obtained  in  one  state  is  sought  to  be  enforced  in  another,  it  is  com- 
petent for  the  courts  of  the  latter,  under  a  plea  of  nul  tiel  record,  to  determine  whether 
such  service  was  made  upon  the  defendant  in  the  original  action  as  to  give  the  court 
jurisdiction  of  his  person.    Bameti  v.  Oppenheimer,  118. 

2.  A  sale  of  lands  under  an  execution  issued  upon  a  judgment  which  had  been  fully  paid 
is  vAd.     Lee  v.  Rogere,  218. 

8.  W.  had  a  judgment  against  C,  which  was  the  first  lien  on  his  property.  T.  also  had 
a  judgment,  which  was  the  second  lien  on  the  property.  C.  paid  W.'s  judgment 
in  full,  but  took  an  assigfiment  of  it  in  the  name  of  nia  nired  man,  who  paid  nothias  for 
it.  Afterwards,  to  avoid  an  attachment,  C.  confessed  a  judgment  in  favor  of  L.,  for  a 
debt  previously  due  him,  which  became  a  lien  upon  the  property,  and  in  order  to  give 
L.  a  preference  over  T.,  C.  procured  an  assignment  to  him  of  \^.'s  judgment,  for  which 
no  aoditional  consideration  was  paid  ;  but  L.  was  not  aware  that  it  had  been  paid.  C. 
afterwards  confessed  a  judgment  in  favor  of  F.,  which  also  became  a  lien  on  the  prop- 
erty. L.  afterwards  sold  the  lands  on  W.'s  iudgment  and  became  the  purchaser. 
Afterwards  F.  became  purchaser  of  the  same  Lands  under  his  own  iudgment.  Hdd: 
1.  That  as  to  F.,  L.  was  not  a  bona  fide  assignee  of  W.'s  judgment  for  a  valuable  coo- 
sideraUon  ;  and  that  his  sale  was  void.  2.  That  by  his  purchase  F.  acquired  the  tide 
to  the  land.     lb. 

4.  In  1868  proceedings  were  instituted  in  the  district  court  of  the  U.  S.  at  Alezandria, 
under  an  act  of  Congress,  to  confiscate  the  real  estate  of  li.  Before  the  condemnatioii, 
M.  appeared  by  counsel  and  filed  his  answer,  which  afterwards,  on  the  motion  of  the 
attorney  for  the  U.  S.,  was  struck  out ;  and  the  court,  not  allowing  M.  to  appear  in  the 
cause,  decreed  that  the  property  shouJd  be  sold  at  auction  bv  the  marshal.  This  was 
done,  and  the  property  was  conveyed  by  the  marshal  to  the  purchaser.  Upon  ap- 
peal by  M.  to  the  supreme  court  of  the  U.  S.,  the  decree  was  reversed.  And  when 
the  case  came  back  to  the  district  court  it  was  dismissed.  In  ejectment  by  M.  against 
the  purchaser,  to  recover  the  property :  Held^  the  decree  havmg  been  made  in  the 
absence  of  M.  was  a  nullity,  and  the  deed  of  the  marshal  passed  no  title  to  the  pu^ 
chaser.     Underwood 'sr.  McVeigh  281. 

5.  Starr  being  in  possession  of  certain  lots  in  Portland,  Oregon,  filed  a  bill  in  chanceiy 
against  Stark,  to  determine  an  adverse  claim  of  title  by  the  latter,  in  which  the  com- 
plainant, as  one  ground  of  relief,  alleged  title  derived  to  himself  through  a  United 
States  patent  to  the  city  of  Portland,  and  that  defendant  claimed  title  adversely  under 
a  subsequent  patent  to  himself.  And  as  another  ground  of  relief,  that  the  le^  title 
was  in  defendant  under  his  said  subsequent  patent ;  but  that  through  certain  transac- 
tions set  out,  complainant  had  the  equitable  ri^ht,  and  was  entitled  to  a  conveyance  of 
said  legal  title.  The  court,  upon  motion  of  defendant,  held  that  the  two  grounds  of 
action  were  inconsistent,  and  could  not  be  litigated  together  in  the  same  action,  and 
required  complainant  to  elect  upon  which  he  would  proceed,  and  omit  the  otho*; 
whereupon  complainant,  after  excepting  to  the  ruling  and  order,  elected  to  rely  on  the 
first,  and  withdraw  the  second.  A  decree  having  been  rendered  in  favor  of  com- 
plainant, on  the  cause  of  action  retained,  which  was  affirmed  by  the  supreme  court  of 
Oregon,  it  was  finaUy  reversed  by  the  supreme  court  of  the  United  States  on  the 
ground  that  the  patent  to  the  city  was  void,  and  the  bill  subsequently  dismissed  in 
pursuance  of  the  mandate  of  that  court.  Complainant  then  filed  a  secona  bill,  alleging 
the  equitable  title  before  set  up  in  the  first,  and  withdrawn  in  obedience  to  said  order 
of  the  court,  and  prayed  a  conveyance  of  the  legal  title.  Held,  that  the  proceedings 
and  decree  in  the  former  action  are  not  a  bar  to  the  second  action.     Starr  v.  Stark,  444. 

6.  There  can  be  no  judgment  against  a  non-resident  upon  substituted  service  except  as  a 
means  of  reaching  property  situated  at  the  time  withm  the  state.    Gdpin  v.  Page,  534. 

See  JuBiSDiCTiON,  5. 
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JUDGMENT  NOTE. 

A  judgment  note  made  more  than  foaf  months  prior  to  an  adjudication  of  bankruptcy 
upon  which  an  execution  is  issued  within  four  months,  is  not  necessarily  fraudulent. 
SUek  v.  Turner's  Assignee^  485. 

JUDICIAL  SALE. 

In  proceedings  by  attachment  against  M.,  judgment  is  rendered  against  him,  and  there 
is  an  order  for  a  sale,  and  a  sale  and  conveyance  to  the  purchasers  of  the  real  estate 
attached.     Held  :  — 

1.  The  judgment  and  conveyance  made  under  the  judgment  and  order,  by  the  sheriff, 
divested  Si.  of  his  legal  title  to  the  property,  unless  the  said  sale  was  fraudulently 
made,  and  the  confirmation  thereof  was  procured  by  fraud,  and  that  the  purchaser  was 
privy  to  such  fraud,  or  had  notice  of  the  same,  or  of  such  circumstances  as  would  put 
a  prudent  band  Jide  purchaser  upon  inquiry  in  respect  thereto.  Underwood  v.  Mc- 
Veigh, 281. 

2.  But  if  the  purchaser  combined  with  others  to  purchase  the  property  at  the  attachment 
sale,  at  a  sacrifice  ;  and  if  in  pursuance  of  such  combination  they  so  acted  as  to  pre- 
vent competition  at  said  sale,  or  to  prevent  the  said  property  realizing  a  fair  value,  wen 
snch  combination  and  action  was  fraudulent  and  the  deed  of  the  6heri£P  passes  no  title 
to  the  purcdiaser.    lb. 

See  Rebellion,  The. 

JURISDICTION. 

1.  The  courts  of  the  United  States  may  take  jurisdiction  of  causes  affecting  the  prop- 
erty of  a  state  in  the  hands  of  its  agents  without  making  the  state  a  party  when  the 
property  or  agent  is  within  the  jurisdiction.     Swasey  v.  N.  C,  R,  R.  Co,  859. 

2.  The  company  in  this  case  holds  the  share  of  its  property  represented  by  the  stock  sub- 
scribed by  Uie  state,  in  trust,  as  well  for  the  bondholders  as  for  the  state.  The 
charter  made  the  company  the  depository  of  the  pledge  to  hold  it  for  both  parties. 
Consequently  a  suit  which  seeks  to  charge  the  stocK  as  security,  and  brings  the 
corporation  in  to  represent  it,  may  be  maintained,  in  the  absence  of  the  state  as  a 
party.    lb. 

3.  It  appearing  to  the  court  that  the  stock  had  been  deposited  with  the  company  to 
secure  the  payment  of  interest  in  which  default  had  been  made,  a  sale  of  the  stock 
was  directed  to  be  made  unless  the  state  should  provide  by  taxation  for  the  amount 
due  within  a  reasonable  time.    lb. 

4.  The  act  of  March  30,  1871,  of  Virginia,  Sess.  Acts,  1870-7a,  p.  882,  docs  not  give 
justices  of  the  peace  jurisdiction  to  try  a  case  of  felony  ;  and  the  conviction  and 
ponishment  of  a  party  bj  a  justice  for  an  assault  and  battery  will  not  bar  a  prosecution 
tor  wounding  with  intent  to  kill,  by  the  same  act  for  which  he  was  punished  by  the 
justice.     Murphy  v.  The  Commonwealth,  486. 

5.  Presumpdons  of  law  in  favor  of  the  acts  of  courts  of  general  jurisdiction,  their  extent 
and  limitations,  defined  and  expounded.     Galpin  v.  Page,  584. 

See  DiYORCB ;  Habeas  Corpus  ;  Judgment,  1 ;  Patent,  7. 

LANDLORD  AND  TENANT. 

!•  Where  a  lessee  is,  by  his  lessor,  wrongfully  evicted  from  a  portion  of  the  demised 
premises,  he  is  thereby  excused  from  the  payment  of  any  oi  the  rent,  although  he 
remuns  in  possession  of  the  remaining  portion  of  the  premises  to  the  end  of  the  term. 
Hayner  v.  Smiih,  508. 

2.  But  to  constitute  an  eviction,  there  must  be  more  than  a  mere  trespass  by  the  land- 
lord. There  must  be  something  of  a  grave  and  permanent  character  done  by  the  land- 
lord with  the  intention  of  depriving  the  tenant  of  the  enjoyment  of  the  premises  —  the 
question  of  eviction  or  no  eviction  depending  upon  the  circumstances,  and  being  a 
matter  for  the  jury  to  decide.     /(. 

3.  Some  acts  of  interference  by  the  landlord  with  the  tenant's  enjoyment  of  the  premises 
may  be  mere  acts  of  trespass,  or  may  amount  to  an  eviction,  the  question  whether  they 
partake  of  the  latter  character  depending  upon  the  intention  with  which  they  are  done; 
if  clearly  indicating  an  intention  on  the  landlord's  part  that  the  tenant  should  no 
longer  continue  to  hold  the  premises,  they  would  constitute  an  eviction.    lb. 
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LTVERY-STABLE  KEEPER. 
See  Bailor  and  Bailbe. 

MALICIOUS  PROSECUTION. 

1.  In  order  for  the  plaintiff  to  recover  in  an  action  for  malicioos  proaeeirtion,  tlie  bmdeD 
of  proof  is  upon  him  to  show  clearly,  by  a  preponderance  of  eyidenoe,  that  the  defend- 
ant did  not  have  probable  cause  to  institute  the  criminal  prosecution  against  him. 
Grood  faith  on  the  part  of  the  prosecutor  is  always  a  good  defence,  unless  it  appear  that 
he  closed  his  eyes  to  facts  around  him  which  would  have  been  so^cient  to  convince  a 
reasonably  cautious  nuui  that  no  crime  in  fact  had  been  committed  by  the  person  about 
to  be  prosecuted.     Palmer  v.  RichardMon,  163. 

2.  The  fact  that  the  defendant,  before  institutinff  a  prosecution  alleged  to  be  malicioos 
and  without  probable  cause,  had  honestly  laid  aU  the  facts  before  counsel  and  followed 
his  advice,  is  pregnant  evidence  to  show  the  existence  of  probable  cause.    lb. 

MANDAMUS. 

Mandamus  is  the  apinopnaie  remed)r  to  restore  an  attorney  disbarred  where  the  cooit 
below  had  exceeded  its  jurisdiction  in  the  matter.     In  re  Kobinson,  326. 

See  Municipal  Corporation  ;  Pleading  and  Practice,  4. 

MARRIED  WOMAN. 

1.  The  deed  of  a  married  woman,  to  be  operative  as  a  valid  conveyance,  must  be  exe- 
cuted in  strict  conformity  with  all  the  statutory  requirements.  HeaJton  v.  Fr^>erg€r^ 
807. 

2.  Where  the  name  of  a  married  woman  is  omitted  in  the  body  of  a  deed,  equity  cannot 
supply  the  omission,  even  if  the  execution  and  acknowledgment  are  legally  suifficient.  /&. 

See  Bankruptct,  1,  9 ;  Plsadino  and  Practice,  8. 

MASTER  AND  SERVANT. 

1.  One  employed  by  a  railroad  corporation  to  drive  a  locomotive  engine  over  its  road  may 
recover  aamages  against  the  corporation  for  personal  injuries  caused  by  a  defect  in  the 
engine,  which  was  due  to  the  neglect  of  the  agents  of  the  corporation  chai^d  with 
keeping  the  engine  in  proper  repair,  although  the  directors  and  superintendent  had  do 
reason  to  suspect  negkgence  or  incompetence  on  the  part  of  such  agents.  Ford  t. 
FUchburg  R,  R.  Co.  601. 

2.  One  employed  by  a  railroad  corporation  to  drive  a  locomotive  engine  over  its  road  is 
not  debarred  from  recovering  damages  against  the  corporation  for  injuries  from  an 
explosion  caused  by  a  defect  in  the  bmler  of  the  engine,  by  the  fact  that  he  was  acting 
in  intentional  violation  of  the  rules  of  the  company,  unless  the  accident  was  doe,  in 
whole  or  in  part,  to  such  violation  ;  nor  by  the  fact  that  such  rules  provided  that  the 
driver  of  an  engine  should  be  held  responsible  for  the  condition  of  his  engine,  mast  be 
sure  that  it  was  in  good  working  order,  and  must  immediately  stop,  draw  his  fire,  sta- 
tion his  signal  men,  and  procure  assistance,  whenever  any  defect  was  detected  in  an 
engine  that  would  make  it  m  his  judgment  unsafe  to  proceed  ;  nor  by  the  fact  that  he 
knew  the  engine  was  not  in  good  working  order,  i^  he  did  not  know  and  ought  not  to 
have  known  that  it  was  unsafe.     lb. 

See  Neolxoence,  1. 

MORTGAGE. 

A  bill  in  equity,  to  declare  the  plaintiff  entitied  to  redeem  land,  which  the  defendant 
holds  by  an  absolute  conveyance  from  him,  may  be  maintained  upon  parol  proof  that 
he  bought  the  land  with  money  borrowed  from  the  defendant,  and,  though  he  executed 
his  absolute  deed  intelligentiy,  yet  both  parties  understood  that  it  was  intended  as 
security  for  the  loan.     CampbeU  v.  Dearborriy  107. 

See  Railroad,  €. 

MUNICffAL  CORPORATION. 
1.  Held:  that  mandamus  will  not  lie  agunst  a  county  to  compel  the  levy  of  a  tax  to  par 
a  judgment  leoovei^d  upon  ordinary  county  warrants  where  the  power  to  levy  a  tax 
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for  coiinly  purposes  is  limited  to  a  specified  amount,  and  a  tax  equal  to  such  an  amount 
has  already  been  levied.    Svtpennscrs  of  Carroll  Co.  ▼•  U.  <S.,  {fc,  64. 

2.  Municipal  corporations  have  not  the  power  to  borrow  money  without  express  or  clearly 
implied  legislative  authoritj  to  do  so.    Mayor y  ffc,  of  Nashville  v.  Ray,  248. 

3.  Nor  have  such  corporations  ihe  power  to  issue  paper  clothed  with  the  attributes  of 
negotiability  unless  authorized  by  legislative  enactment,    lb. 

4.  And  the  officers  of  such  corporations  are  powerless  to  bind  the  corporation  without 
*'  ordinance,"  even  where  the  power  to  borrow  money  and  issue  bills  exists  in  the 
corporation,    lb, 

5.  The  fact  that  the  officers  of  a  municipal  corporation  wilfully  evade  the  execution  of  a 
judgment  against  it  will  not  authorize  the  levy  of  a  tax  by  a  court  of  the  United  States 
to  pay  such  judgment.     Rees  v.  City  of  Watertoton,  800. 

6.  In  a  proper  case  a  court  of  the  United  States  has  jurisdiction  to  issue  the  writ  of  man* 
damus  to  compel  the  officers  of  a  municipal  corporation  to  levy  a  tax,  but  it  cannot 
under  any  circumstances  direct  its  own  officer  to  enforce  the  writ  by  levying  upon  the 
property  of  individuab,  unless  expressly  authorized  to  do  so  by  state  enactment,    lb. 

See  Subscription. 

NATIONAL  BANK. 

1.  The  thirtieth  section  of  the  act  of  Congress  of  June  8,  1864,  relative  to  national  bank- 
ing associations,  allows  such  banks  the  rate  of  interest  allowed  by  the  state  in  which 
they  are  situated  to  natural  persons  generally;  and  a  higher  rate,  if  state  banks  of 
issue  are  authorized  to  charge  a  higher  rate.  Tiffany  v.  National  Bank  of  Missouri^ 
158. 

2.  The  defendants,  a  national  banking  association,  being  allowed  to  take  nine  per  cent. 
interest,  under  authority  of  the  act  of  Congress,  are  not  liable  for  any  penalty.     lb. 

8.  A  national  bank  can  only  be  sued  in  the  district  where  it  is  located.  The  Practice 
Act  of  1872  does  not  provide  otherwise.  Main  v.  Second  National  Bank  of  Chicago, 
471. 

See  Principal  and  Surety. 

NAVIGATION,  RIGHT  OP. 

See  Fishing,  Right  of. 

NEGLIGENCE. 

1.  A  boy  was  emplojred  in  the  machine  shop  of  a  railroad  company  as  a  workman,  — 
under  the  direction  of  the  company ^s  foreman,  and  required  to  obey  his  orders;  the 
boy,  by  the  order  of  the  foreman,  ascended  a  ladder  among  dangerous  machinery  for 
the  purpose  of  adjusting  a  belt,  and  while  endeavoring  to  »iju8t  the  belt  his  arm  was 
torn  oft  by  the  machinery;  the  jury  having  found  that  the  adjusting  of  the  belt 
was  not  within  the  scope  of  the  boy's  duty  and  employment,  but  was  within  that 
of  the  foreman;  that  tne  order  was  not  a  reasonable  one;  that  its  execution  was 
attended  with  hazard  to  life  or  limb,  and  that  a  prudent  man  would  not  have  ordered 
the  boy  to  execute  it.  Held,  that  the  rule  that  a  master  was  not  responsible  to  one 
servant  for  an  injury  caused  by  the  ne^gence  of  a  fellow-servant  was  not  applicable, 
and  that  the  company  was  liable.     U.  P.  R.  R,  Co.  v.  Fort,  121. 

2.  In  order  to  obtam  the  only  available  supply  of  water  to  throw  upon  a  building  on  fire, 
it  was  necessaiT  to  lav  a  hose  across  a  railroad.  The  water  was  applied  from  the  hose 
to  the  fire,  and  had  diminished  and  would  probably  have  extinguished  it,  but  servants 
of  the  railroad  corporation  ran  a  train  over  the  hose,  and  severed  it,  and  thereby  cut 
off  the  water  from  the  fire,  which  then  consumed  the  building.  They  had  notice  about 
the  hose,  and  might  have  stopped  the  train  to  permit  the  hose  to  be  uncoupled.  The 
railroad  was  crossed  by  another  at  grade  a  few  hundred  feet  before  the  place  where 
the  hose  was  severed;  and  the  train  was  not  stopped  before  the  crossing,  as  required  by 
the  Gen.  Sts.  c.  68,  §  93.  Held,  in  an  action  brought  by  the  owner  of  the  building 
against  the  railroad  corporation,  (1)  that  the  violation  of  the  statute  did  not  affect  the 
defendants'  liability;  (2)  that  the  firemen  had  a  right  at  common  law  to  lay  the  hose 
across  the  railroad;  (8)  that  it  was  immaterial  that  they  were  volunteers  from  another 
town;  (4)  that  it  was  immaterial  that  the  plaintiff  did  not  own  the  hose;  ^5)  that  the 
severing  of  the  hose  was  the  proximate  cause  of  the  destruction  of  the  building;  and 
(6)  that  the  defendants  were  liable  for  the  negligence  of  their  servants  in  severing  the 
hose.     Metallic  Com.  Casting  Co.  v.  Fitchburg  R.  R.  Co.  185. 
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d.  The  plaintiffs  deposited  bonds  with  the  defendants  for  safe  keeping,  for  the  benefit  of 
the  plaintiffs  and  without  compensation.  The  bonds  were  stolen  dy  the  defendants' 
teller.  Held^  that  the  defendants  were  not  liable  except  for  gross  negligence ;  and  that 
the  fact  that  the  teller  had  been  abstracting  the  funds  of  the  buik  nur  two  years,  and 
to  the  amount  of  $26,000,  and  had  kept  false  accounts,  and  was  supposed  to  remain  in 
his  employment  after  it  was  known  that  he  had  dealt  in  stock,  dia  not  constitute  sach 
negligence  as  to  render  the  defendants  liable.  ScoU  v.  National  Bank  of  Chester 
VaUey,  132. 

4.  Where  negligence  is  concurrent  a  child  will  not  be  held  to  the  same  degree  of  care 
as  an  adult.     CrUsy  ▼.  HestonvUle,  Sfc.  R.  R.  Co.  166. 

5.  'Whether  the  engineer  of  a  railroad  runs  his  enzine  at  a  proper  rate  of  speed,  and 
keeps  a  proper  lookout,  the  facts  being  in  dispute,  is  a  question  rar  the  juiy.  P.  jr  R, 
R.  R.  Co.  V.  Long,  169. 

6.  A  mother  who  takes  reasonable  care,  under  the  circumstances,  of  an  infant  child,  is 
not  guilty  of  negligence.    lb, 

7.  The  plaintiff  was  a  passenger  on  the  defendants'  railway  from  A  to  B;  while  the 
train  was  passing  through  B  station  the  company's  servant  called  out  the  name  of  the 
station,  and  shortly  afterwards  the  train  stopped.  The  carriage  in  which  the  plaintiff 
travelled  stopped  a  little  way  beyond  the  platform,  and  several  carriages  and  the 
engine,  which  were  in  front  of  that  carriage,  stopped  at  some  distance  from  the  plat- 
form. The  plaintiff,  who  was  well  acquainted  with  the  station,  in  alighting  from  the 
carriage  was  thrown  down  and  injured  in  consequence  of  the  train  being  backed  into  the 
station  for  the  purpose  of  bringing  the  carriages  alongside  the  platform.  A  veir  ^ort 
interval  elapsed  between  the  time  that  the  train  stopped  and  the  time  it  was  backed 
into  the  station.  Held,  that  there  was  no  evidence  of  negligence  on  the  part  of  the 
company  to  render  them  liable  to  an  action.     Lewis  v.  London,  ffc,  R.  W.  Co.  187. 

8.  A  telegraph  company  undertakes  to  receive  and  transmit  by  telegraph,  and  to  deliver, 
without  unnecessary  delay,  according  to  directions,  the  messages  offered  for  trans- 
mission.    Dorgan  v.  Tel.  Co.  406. 

9.  Where  a  message  was  left  at  the  office  of  defendant  in  New  York  at  about  twenty 
minutes  after  five  o'clock  p.  M.  for  transmission  to  Mobile,  Alabama,  and  was  not 
delivered  at  the  office  of  the  person  addressed  until  half  past  ten  o'clock  the  next  fore- 
noon, and  it  appeared  that  under  ordinary  circumstances  it  would  only  require  fom* 
minutes  to  transmit  the  message,  and  the  plaintiff  had  paid  uninsured  day  rates  for  its 
transmission,  the  court  instructed  the  jury  that  the  facts  made  out  AprimA  facte  case  of 
negligence,     lb. 

10.  Those  who  use  the  telegraph  as  a  means  of  communication,  unless  they  insure  the 
delivery  of  their  messages,  take  tiie  risk  of  delay  and  failure  of  their  messages  to  reach 
their  destination  arising  from  the  accidents  and  obstructions  to  which  telegraphic  lin« 
are  liable.    lb. 

11.  It  is  the  duty  of  a  telegraph  company  to  transmit  messages  impartially  in  good  faith 
and  in  the  order  in  which  they  are  received.  Therefore,  if  the  company  proved  that 
the  delay  in  the  transmission  of  the  message  was  not  owin^  to  the  carelessness  or  neg- 
ligence of  its  agents,  but  to  obstructions  in  the  line  which  me  company  could  not  foresee 
or  prevent,  or  that  the  delay  arose  from  the  observance  of  the  rule  that  messages  most 
be  sent  in  the  order  in  which  they  are  received,  then  the  pnm&  facie  case  of  n^ligenoe 
is  overthrown.    lb. 

12.  Whether  it  is  negligence  to  fail  to  deliver  a  day  message  received  after  ten  o'clock 
p.  M.  will  depend  upon  the  circumstances  of  the  case,  and  the  jury  was  directed  to  pass 
upon  the  question  of  negligence  according  to  the  facts  as  they  should  find  them.    Ih. 

18.  If  the  aama^e  suffered  by  the  plaintm  from  the  negligence  of  the  company  might 
have  been  avoided  by  the  use  of  ordinary  diligence  by  the  plaintiff,  in  that  case  me 
plaintiff,  cannot  recover.    lb, 

14.  The  plaintiff  can  only  recover  such  damages  for  the  failure  to  transmit  and  deliver 
his  message  as  were  within  the  reasonable  contemplation  of  the  parties  when  the  con- 
tract for  transmission  was  made.    lb. 

15.  If  the  sender  of  a  message,  at  the  time  he  left  it  for  transmission,  informed  the  tele- 

fraph  company  that  it  was  important,  and  the  dispatch  itself  indicated  that  it  was  a 
usiness  message,  and  that  serious  damage  might  result  if  it  was  not  promptly  sent, 
the  company  would  be  liable  for  any  damage  which  might  be  the  result  of  negligent 
delay  in  sending  the  message.    lb. 

16.  But  if  the  message  was  so  worded  as 'not  to  show  that  damage  might  fellow  delay  m 
sending  it,  and  the  company  was  only  told  that  it  was  important  and  requested  to  send 
it  immediately,  in  such  case  the  telegraph  company  would  only  be  liable  for  nominal 
damages.    lb. 
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17.  Jf  negjigeaceocemred  in  tJie  ddivery  of  the  mesaa^  after  it  had  leaciied  its  offioe  of 
destination  and  the  meBsaee  did  not  indicate  its  own  importance,  then  the  sender  would 
onhr  be  entitled  to  nomincd  damages,  no  matter  what  might  have  been  said  at  the  other 
end  of  the  line  tooching  the  importance  of  the  message,     fb, 

18.  A  telegraph  company  cannot  contract  for  immunity  from  liability  for  the  ncm-deliyery 
of  a  message  after  it  has  reached  its  office  of  destination.  Such  a  contract  is  against 
public  policy  and  Toid.    Ih,  « 

19.  The  owner  of  a  building  with  a  roof  so  constructed  that  snow  and  ice  collecting  on  it 
from  natural  causes  will  naturally  and  probably  fall  into  the  adjoining  highway,  is  not 
liable  to  a  person  injured  by  such  a  fall  upon  him,  while  trayelling  upon  the  highway 
with  doe  care,  if  the  entire  buildine  is  at  the  time  let  to  a  tenant,  who  has  coyenanted 
with  the  owner  **  to  make  all  neediul  and  proper  repairs  both  internal  and  external," 
it  not  iqppearing  that  the  tenant  misht  not  baye  cleared  the  roof  of  snow  by  the  exercise 
of  due  care,  or  that  he  could  not  by  proper  precaution  haye  preyented  the  accident. 
Lockwood  y.  Slorer^  414. 

20.  In  an  action  against  a  railroad  company  to  recoyer  damages  alleged  to  haye  been  sus- 
tained by  the  plaintiff  through  the  carelessness  and  negligence  of  defendant's  senrants 
and  agents  in  running  a  train  of  cars  upon  their  track,  it  appeared  that'  while,  in  the 
night-time,  the  plaintiff  was  walking  on  the  track  in  a  yillage,  at  a  place  where  the 
same  was  so  used,  without  objection,  by  all  classes  of  persons,  he  was  oyertaken  and 
struck  by  an  engine  without  any  head-light,  running  at  a  hieh  rate  of  speed,  there 
being  no  bell  rung  or  whistle  sounded  to  mdicate  the  approach  of  the  tram,  and  Uie 
plaintiff  hearinff  or  seeing  nothing  of  it  until  he  was  struck.  Held^  that  the  negligence 
of  the  plaintiff  m  walking  on  the  track,  if  it  was  neglifenee,  was  but  slight  when  com- 
pared with  the  gross  and  criminal  negligence  of  the  defendant  in  so  running  a  *'  dark 
tffain  "  at  a  high  rate  of  speed  through  the  yillage  without  signalling  its  approach. 
Ind.  if  St.  L.  R.  R:  Cq.  y.  GaXbreaikf  473. 

See  Bailor  Axr>  Bailee;   Commom'  Carrier;  Master  and  Servant;   Rail- 
road; Riparian  Rights;  Special  Deposit;  Warranty. 

NOTICE. 

A  was  told  in  January,  1868,  that  B's  partnership  was  for  one  year.  HM^  that  A 
in  January, -1869,  had  such  notice  of  its  dissolution  as  put  him  on  inquiry,  SchlaJter 
T.  Winpenny,  198. 

NUISANCE. 

1.  In  determining  what  constitutes  a  nuisance  it  is  proper  that  all  the  ciroumstaaces  of 
the  case  be  c<Hisidered.     Weir  y.  Kirky  87. 

2.  The  erection  of  a  powder  magazine  near  a  public  highway,  in  a  growing  heighborhoodi 
enjoined,  although  not  in  or  near  a  thickly  settled  neighborhood.    lb. 

PARDON. 
See  Criminal  Law,  S. 

PATENT, 

1.  A  combination  cannot  be  the  subject  of  a  patent  uoless  it  produces  a  new  result. 
HaiUs  y.  Van  Witrmer^  75. 

2.  The  mere  muping  of  deyices  which  produces  no  new  result  is  not  a  patentable  com- 
bination. There  must  be  a  joint  action  of  the  conslitutent  parts  ;  not  merely  an  ag- 
gregation of  the  single  effects  of  each  separate  part.  **  Substantially  as  described '' 
construed.    lb. 

3.  A  combination  of  three  distinct  parts  b  not  infringed  by  the  making  and  sale  of  two 
of  the  parts  to  be  used  without  the  third.     Cooledge  v.  McCone^  214. 

4.  When  the  inyention  claimed  and  patented  is  a  combination  of  thrise  dflitinct  parts,  it 
is  no  infringement  to  make  and  use  two  of  the  parts,  eyen  though  the  third  is  useless.    Jb. 

5.  Notwithstanding  that  an  action  at  law  will  he  for  the  infringement  of  a  patent,  pro- 
ceedinss  in  equity  may  usually  be  maintained  where  more  practical  and  efficient  to  the 
ends  of  instioe.    Hill  y.  Whitcomb,  882. 

6.  A  suit  tor  infringement  of  a  patent  cannot  be  maintained  by  a  party  who  owns  the 
exclusiye  right  to  use  the  inyention  within  a  specided  territory,  but  not  the  exclusiye 
ri^t  to  manufacture  it  therein.     Such  a  party  is  merely  a  licensee.    lb. 

7.  Where  it  appeared  that  defendants  had  entered  into  a  contract  with  complainants 
whereby  complainants  acquired  the  exclusive  ri^ht  to  use  and  yend  the  inyention 
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within  a  particular  territory,  the  enjoyment  of  which  exclusive  right  defendantg  gnsr- 
anteed,  and  after  the  execution  of  the  contract,  defendants  assigned  to  a  third  ^aitj 
the  unrestricted  ri^ht  to  une  and  vend  the  invention  without  excepting  the  territory 
aspigned  to  complainants,  upon  a  bill  for  injunction  and  account  it  was  held,  that  the 
complainants  were  only  licensees,  and  could  not,  therefore,  maintain  a  suit  for  infringe- 
ment ;  and  that  as  there  was  no  auestion  arising  under  the  statutes  relating  to  patents, 
and  both  parties  were  residents  of  the  same  state,  the  cosrt  was  without  jurisdiction.  lb. 

8.  Where  a  plaintiff  has  obtained  a  decree  for  an  account  for  infringement  of  a  patent, 
and  institutes  proceedines  against  parties  residing  in  other  districts  who  have  pur- 
chased the  infringing  articles  from  tne  defendant,  while  the  court  which  has  decreed 
the  accounting  cannot  interfere  in  any  manner  to  prevent  the  prosecution  of  the  for- 
eign suits,  it  may  stay  the  accounting  it  has  ordered,  on  the  ground  of  inequitable  con- 
duct, unless  the  plaintiff  elect  to  abandon  the  other  suits.  Rumford  Chemical  Works 
V.  Meeker^  519. 

9.  But  an  application  in  the  premises,  to  be  entertained  at  all,  should  certainly  be  mad« 
before  the  plaintiff  has  concluded  his  proofs  for  hearing  on  the  merits,    lb, 

PHOTOGRAPHY. 
See  Evidence,  6. 

PLEADING  AND  PRACTICE. 

1.  The  purchaser  of  goods  which  remain  in  the  possession  of  the  vendor  subject  to  the 
vendor's  lien  for  unpaid  purchase  money  cannot  maintain  an  action  of  trover  against  a 
wrong-doer.     Lord  v.  Pnce,  198. 

2.  The  supreme  court  of  the  United  States  will  not  consider  an  important  issue  which  is 
not  raised  by  the  pleading ;  nor  will  it  give  an  opinion  in  a  moot  case.  Especially 
will  it  decline  to  express  an  opinion  under  the  above  circumstances  where  the  question 
has  not  been  passed  upon  hy  the  court  below.    Bariemeyer  v.  The  State^  200. 

8.  On  bill  in  chancery  by  a  citizen  and  voter  of  the  county,  who  was  also  a  tax  payer, 
filed  in  behalf  of  himself  and  all  others  of  the  county  interested  in  the  question, 
against  the  board  of  supervisors,  to  impeach  the  election  returns  and  purge  me  poll- 
books  of  illegal  votes  cast  at  an  election  to  determine  whether  the  county  seat  should 
be  removed,  it  was  objected  on  appeal  that  the  suit  could  not  be  maintained  by  a  pri- 
vate citizen,  but  should  have  been  brought  by  the  attorney  general  or  state's  attoniej 
on  behalf  of  the  public.  Held^  that  from  the  long  practice  in  this  State  (Illinois)  allow- 
ing such  suits  to  oe  brought  by  individuals,  this  court  could  not  reverse  the  rule,  espe- 
cially as  no  such  objection  was  made  in  the  court  below.  Supervisors  of  Knox  Co*  v. 
Davis,  461. 

4.  Where,  upon  petition  for  the  writ  of  mandamus,  an  answer  is  filed  setting  ap  certain 
affirmative  matters  in  bar  of  the  application,  a  motion,  made  by  the  petitioner,  that  the 
writ  issue,  notwithstanding  the  matters  set  up  in  the  answer,  is,  in  effect,  a  general 
demurrer  to  the  answer  ;  and  if  the  matters  as  pleaded  in  the  answer  be  sufficieot  in 
law  to  bar  or  preclude  the  petitioner,  the  writ  must  be  denied.     Ward  v.  Flood,  204. 

5.  In  the  United  States  courts  the  statute  of  Gloucester  governs  the  question  of  costs  in 
actions  at  law  unless  a  different  rule  has  been  prescribed  by  statute.  Ethridge  v. 
Jackson,  271. 

6.  Section  20  of  the  act  of  1858  (20  Stat  at  Large,  161)  specifies  what  items  of  cost  may 
be  taxed  in  favor  of  the  prevailing  party  in  cases  where  by  a  state  law  such  party  is 
entitled  to  recover  costs,  but,  impliealy,  denies  costs  to  the  losing  party  in  any  case  ; 
and,  therefore,  a  state  law  which  gives  costs  of  course  to  the  defendant  when  the  plain- 
tiff is  not  entitled  to  them,  does  not  apply  to  actions  in  the  courts  of  the  United  States.  Ih. 

7.  A  writ  of  error  does  not  operate  as  a  supersedeas  until  the  filing  of  the  bond.  But 
under  the  act  of  1872  the  bond  maybe  filed  and  a  supersedeas  obtained  anytime 
within  sixty  days  after  judgment.  Such  supersedeas  will  have  the  effect  of  prevent- 
ing further  proceedings  under  an  execution,  but  will  not  affect  whatever  may  have  been 
done  prior  to  its  being  issued.     Comm^rs  of  Boise  Co.  v.  Oorman,  849. 

8.  Since  the  act  of  1861,  of  Illinois,  in  a  suit  to  recover  rent  under  a  lease  executed  by  a 
married  woman  on  her  own  separate  property,  it  is  error  to  join  her  husband  as  plain- 
tiff in  the  action.     Hayner  v.  Smith,  508. 

9.  Classification  of  suits  in  rem  and  discussion  thereof.     Galpin  v.  Page,  684, 

10.  Concerning  service  of  process  upon  infants  of  tender  years,    lb. 

See  Criminal  Law,  1,  8,  12;  Evidknce,  2  ;  Judgmknt,  1  ;  Mandamus  ;  Patent, 
6  :  Principal  and  Agent,  1,  2,  3,  4  ;  Kkmoval  of  Causes. 
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POWER  OF  ATTORNEY. 

L  executed  a  power  <3f  attorney  to  H.,  aathoruing  him  to  collect  his  said  judgments 
against  C^  by  sales  under  execution,  &c.,  to  receive  the  money  thereon,  '*  arbitrate  or 
compound  **  the  same,  and  for  that  purpose  to  employ  counsel.  After  the  aforesaid 
sales,  F.  brought  an  action  a^nst  L.  to  annul  the  said  sales  and  conveyances  to  L.,  as 
clouds  on  his,  F.'s  title.  EL  consulted  counsel,  who  advised  him  that  the  said  sales 
under  W.'s  judgment  after  pa3rment  were  void,  and  L.'s  title  invalid.  Held,  that  as 
mcident  to  the  powers  expressly  given  to  collect  said  judgment,  arbitrate  and  com- 
pound the  same,  in  connection  with  subsequent  instructions  from  L.,  by  letter,  H.  had 
Eower  to  authorize  counsel  to  appear  in  said  action  and  consent  to  a  judgment  annul- 
ng  said  sales  upon  terms  that  enabled  him  to  realize  the  amount  due  to  L.  on  his  judg- 
ment.   Lee  V.  Itogersy  218. 

PRESUMPTIONS. 

See  Jurisdiction,  5. 

PRINCIPAL  AND  AGENT. 

1.  In  order  to  constitute  a  valid  defence  within  the  rule  in  George  v.  Clagettj  7  T.  R.  359, 
the  plea  should  show  that  the  contract  was  made  by  a  person  whom  the  plaintiff  had 
jntmsted  with  the  possession  of  the  goods ;  that  that  person  sold  them  as  his  own  goods 
in  his  own  name  as  principal,  with  the  authority  of  the  plaintiff  ;  that  the  defendant 
dealt  with  him  as,  and  believed  him  to  be,  the  prineipal  m  the  transaction  ;  and  that 
before  the  defendant  was  undeceived  in  that  respect  the  set-off  accrued.  Barries  v. 
In^erial  Ottoman  Bank,  181. 

2.  It  is  not  pecessary  in  such  a  plea,  to  negative  '*  means  of  knowledge,"  that  the  seller 
was  dealing  as  an  asent.    Ih. 

S.  To  a  count  for  goods  sold  and  delivered,  the  defendants  pleaded  that  the  «>od8  were 
sold  and  delivered  to  them  by  S.,  then  being  the  agent  of  the  plaintiffs,  and  intrusted 
by  them  with  the  possession  of  the  goods  as  apparent  owaer  thereof  ;  that  S.  sold  the 
goods  in  his  own  name  and  as  his  own  eoods,  with  the  consent  of  the  plaintiff  ;  that, 
at  the  time  of  the  sale,  the  defendants  oelieved  S.  to  be  the  owner  of  the  goods,  and 
did  not  know  that  the  plaintiffs  were  the  owners  of  or  interested  therein,  or  mat  S.  was 
agent ;  and  that,  before  the  defendants  knew  that  the  plaintiffs  were  the  owners  of  the 
goods,  or  that  S.  was  agent  in  the  sale  thereof,  S.  became  indebted  to  the  defendants, 
&c.,  claiming  a  set-off.     Ih, 

4.  Beplication,  that,  before  the  sale  by  S.,  the  defendants  had  the  means  of  knowing 
that  he  was  merely  apparent  owner  of  the  goods,  and  that  the  same  were  intrusted  to 
him  as  agent,  ana  that  S.  was  agent,  and  as  such  sold  the  eoods  to  the  defendants. 
Heldy  that  the  plea  was  good,  and  the  replication  no  answer  to  it.    lb. 

5*  By  the  by-laws  of  a  railroad  company,  its  treasurer  was  made  the  custodian  of  the 
ledger  and  other  books  relating  exclusively  to  the  ownership  and  transfer  of  the  capital 
stock  of  the  company  ;  he  was  required  to  jjrepare  and  countersign  all  certificates  of 
ownership  of  stock  and  scrip  that  might  be  issued,  and  to  receive  and  enter  upon  the 
proper  books  all  transfers  thereof,  ft  was  made  his  duty,  also,  to  affix  the  seal  of  the 
company  to  all  certificates  of  ownership  of  stock  and  scrip  properly  issued  by  the  com- 
pany, and  signed  by  the  president.  Such  treasurer,  wisning  to  obtain  money  for  his 
own  use,  fraudulently  issued  froip  the  office  of  the  company  sundry  certificates  of  stock, 
signed  by  himself,  sealed  Vith  the  corporate  seal  of  th»  company,  and  having  also  the 
signature  of  the  president,  and  purporting  to  be  genuine  in  every  respect.  Upon  the 
stock  so  issued,  the  treasurer,  through  the  agency  of  a  broker,  borrowed  large  sums  of 
money,  the  lender  not  knowing  for  whom  the  money  was  wanted,  and  advancing  the 
same  solely  upon  the  faith  of  the  certificates,  which  he  believed  to  be  genuine.  Two 
of  the  certificates  were  issued  directly  to  the  lender,  and  the  third  was  issued  to  the 
broker  and  by  him  assigned  to  the  lender.  Some  months  afterward  it  was  discovered 
that  there  had  been  a  fraudulent  issue  of  stock  to  a  large  amount  by  the  treasurer,  who 
soon  after  the  discovery  absconded.  The  company  thereupon  gave  notice  requesting 
the  stockholders  of  its  genuine  stock  to  present  their  certificates  and  receive  in  ex- 
change new  certificates.  Upon  presentation  of  the  above  certificates  b^  the  holder 
thereof,  in  pursuance  of  this  notice,  he  was  informed  that  they  were  spurious,  and  the 
treasurer  of  the  company  refused  to  exchange  them  for  new  certificates.  On  suit 
brought  against  the  company,  by  the  holder  of  these  certificates,  for  its  refusal  to  ex- 
chao^  them  for  new  certificates,  it  was  held,  that  the  defendants  were  liable  for  the 
fraudulent  acts  of  its  agents  ;  and  the  jury,  in  assessing  the  damages  to  which  the 
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plaintiff  was  entitled,  might  allow  him  the  amount  ol  the  money  advanced  on  the  stock 
with  interest,  or  the  amount  of  the  market  yahie  of  the  itock  at  the  date  of  the  loan 
with  interest  (if  they  deemed  it  proper  to  allow  interest),  the  amount  allowed,  howerer, 
not  to  exceed  the  amount  of  the  monej  loaned  with  interest,  if  the  Talue  of  the  stodc 
should  be  greater  than  the  loan  and  interest  Tome  t.  ParkenHmrg  Branch  R,R.Co. 
426. 

8ee  FRAUDfly  Statutb  ov. 

FRmCIPAL  AND  SURETY. 

1.  Held,  that  the  sureties  upon  the  bond  of  a  cashier  of  a  national  bank  were  not  liable 
to  the  directors  of  the  bank  for  losses  caused  hy  the  defalcation  of  the  cariiier,  where 
the  sureties  were  misled  as  to  the  condition  and  management  of  the  bank  by  the  pub- 
lication of  reports  reouired  br  the  national  currency  act,  and  the  bond  was  entered  into 
subsequent  to  and  tne  defalcation  occurred  before  the  publication  of  the  reports. 
Graves  t.  Lebanon  National  Bank,  59. 

2.  //  seems  that  the  publication  of  the  reports  after  the  sureties  had  entered  upon  the 
bond  did  not  estop  the  directors  to  allege  the  existence  ot  lacts  that  could  be  estab- 
lished only  by  proring  the  falsity  of  the  reports.    /(• 

See  BoHD. 

PROMISSORY  NOTE. 
See  B11.LS  AND  N0TX8,  1,  2. 

PUBLIC  OFFICER. 
See  InjunctioiTy  4. 

PUBLIC  SALE. 

Where  a  ''sale  **  at  auction  is  announced  to  be  «  positire  "  it  is  an  aet  of  fraud  on  tlie 
part  of  the  tendor,  or  his  agent,  to  employ  by4ndder8  to  keep  up  the  price  for  his  own 
iMnefit     Walsh  t.  BarUmy  841. 

RAILROAD. 

1.  The  publication  of  a  time-table,  in  common  form,  imposes  upon  a  railroad  company 
the  obligation  to  use  due  care  and  skill  to  have  the  trains  arrive  and  depart  at  the  pre- 
cise moments  indicated  in  the  table;  but  it  does  not  import  an  absolute  and  uncondi- 
tional engagement  for  such  arrival  and  departure,  ana  does  not  make  the  compsny 
liable  for  want  of  punctuality  which  is  not  attributable  to  their  negligence.  Gordon  t. 
Manchester  Sf  Laurence  R,  JR.  8. 

2.  6.  purchased  of  the  If.  &  L.  R.  R.  a  season  ticket  from  S.,  an  intermediate  station  to 
M.  The  railroad  company  published  a  time-table,  in  common  form,  upon  which  a 
train  was  advertised  as  leavine  L.  at  8.27  a.  m.,  leaving  8.  at  8.45,  and  arriving  at  M. 
at  9.85  A.  M.  6.  was  at  S.  depot  in  season  to  take  tms  train,  but  the  train  ran  by  S. 
without  stopping.  In  an  action  of  assumpsit,  brought  by  G.  against  the  railroad 
company  to  recover  damages  for  their  failure  to  transport  him  seasonably  to  M.,  the 
railitMid  companv  offered  to  prove  that  the  road  was  suitably  equipped  for  transporting 
the  usual  travel,  and  for  accommodating  the  excess  ordinarily  to  be  anticipated  from 
extraordinary  occasions;  that,  on  the  momine  in  question,  an  extraordinary,  unusual, 
and  unexpected  number  of  persons  appeared  at  L.'to  take  passage,  and  there,  and  at 
other  stations  before  reaching  S.,  so  completely  filled  and  overloaded  the  cars  that  it 
would  have  been  dangerous  to  have  admitted  more  passengers  on  the  train;  that  at  S. 
there  were,  besides  the  plaintiff,  a  large  number  of  persons  waiting  for  transportation, 
whom  it  would  have  been  impossible  to  have  taken  into  the  already  overloaded  cars; 
that  the  railroad  company  could  not  have  discriminated  as  to  whom  they  would  take  or 
decline  to  take,  even  if  they  had  had  the  means  to  transport  any  of  them;  that  the  train 
consisted  of  eighteen  passenger  cars  and  one  baggage  car,  and  that,  if  the  train  had 
stopped  at  that  station,  beinz  on  an  up  grade,  it  would  have  been  impossible  to  have 
started  it ;  that  the  railroad  company  had  no  reason  to  expect  that  such  an  unasoal 
number  of  persons  would  apply  for  transportation  on  that  morning  ;  and  that,  on  the 
arrival  of  tne  train  at  M.,  and  as  soon  as  the  same  could  be  done  with  safety  10  the 
travelling  public,  they  sent  back  the  train  to  S.  to  bring  the  plaintiff,  an«i  all  other 
persons  desiring  transportation,  to  M.  Held,  that  the  raifoad  company  were  not  lia- 
Die,  if  they  had  done  all  that  due  care  and  skill  could  do  to  transport  the  plaintiff  punc- 
tually; and  that  the  proposed  evidence  was  admissible,  as  tending  to  show  that  the 
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failure  to  transport  the  plaintiff  was  not  attributable  to  negligence  on  the  part  of  the 
railroad  company,     lb. 

3.  DiBctusion  of  the  mode  of  assesfling  railroads,  and  especially  of  the  manner  prescribed 
by  the  statutes  of  CaUfomia.    HutUington  y.  Cent,  Pac,  R,  K.  Co»  94. 

4.  The  power  to  purchase  land,  conferred  upon  a  railroad  companjr  by  section  14  of  the 
Ohio  statute  ofTebruary  11,  1848  (S.  &  C.  273,  note),  is  not  limited  to  the  acquisition 
of  such  lands  as  may  oe  necessary  for  operating  or  maintaining  its  road.  Walsh  y. 
Barton,  341. 

5.  If,  in  making  a  purchase  of  real  estate,  the  company  abuse  the  power  conferred  upon 
it  by  said  section,  still,  after  resale  and  conyeyance,  the  title  becomes  indefeasible  in 
the  hands  of  its  yendee.     lb, 

6.  A  mortgage  executed  by  a  railroad  company  on  **  the  road ''  of  the  company, 
*'  whether  made  or  to  be  made,  acquired  or  to  be  acquired,  and  all  property,  real  or 
personal,"  of  the  company,  *^  whether  now  owned  or  hereafter  to  be  acquired,  used,  or 
appropriated  for  the  operating  or  maintaining  the  said  road,"  is  not  a  lien  upon  real 
estate  of  the  company,  then  owned  or  afterward  acquired,  which  has  not  been  used  or 
appropriated  for  operating  or  maintaining  the  road.    lb. 

See  AssEssMXNT ;  Common  Carrier  ;  Eyibencb,  3,  4,  5,  6 ;  Master  and  Ser- 
TANT  ^  Neolioencb,  1,  2,  4,  5,  6,  7,  20  ;  Principal  and  Agent,  5. 

REBELLION,  THE. 

Hie  fact  that  a  debtor  was  a  resident  of  a  state  in  rebellion,  and  preyented  by  act  of 
Congress  and  the  war  from  paying  a  debt  due  to  a  creditor  in  a  loyal  state,  is  no 
ground  for  setting  aside  a  sate  made  hj  yirtue  of  a  power  in  a  trust  deed  giyen  to 
secure  the  payment  of  such  debt.     Washington  University  y.  Finch,  152. 

See  War. 

RECORD. 
Wbat  constitutes  a  '*  record  "  of  a  court  of  general  jurisdiction*    QaJpin  y.  Page,  634. 

REMOVAL  OF  CAUSES. 

1.  Original  cognizance  of  all  suits  of  a  ciyil  nature,  at  common  law  or  in  equity,  is  yested 
in  the  circuit  courts  by  the  eleyenth  section  of  the  judiciary  act,  concurrent  with  the 
courts  of  the  seyeral  states,  subject  to  certain  limitations,  conditions,  and  restrictions. 
Grover  jr  Baker  Sewing-machine  Co,  y.  Florence  Sewing-machine  Co.  389. 

2.  Those  conditions,  applicable  to  the  present  case,  are,  that  the  matter  in  dispute  shall 
exceed,  exclusiye  of  costs,  the  sum  or  yalue  of  five  hundred  dollars,  and  that  an  alien 
is  a  party,  or  that  the  suit  is  between  a  citizen  of  the  state  where  the  suit  is  brought 
and  a  citizen  of  another  state,     lb. 

3.  Where  the  matter  in  dispute  does  not  exceed,  exclusiye  of  costs,  the  sum  or  yalue  of 
fiye  hundred  dollars,  the  circuit  courts  haye  no  jurisdiction,  except  in  reyenue  and 
patent  cases;  and  the  restrictions  applicable  to  all  cases  is,  that  no  ciyil  suit  shall  be 
Drought  before  any  circuit  court  against  any  inhabitant  of  the  United  States  by  any 
original  process  in  any  other  district  than  that  whereof  he  is  an  inhabitant,  or  in  which 
he  shall  oe  found  at  the  time  of  senring  the  writ.     lb. 

4.  Suits,  whether  at  law  or  in  equity,  when  commenced  in  a  state  court  against  an  alien, 
or  by  a  citizen  of  the  state  in  which  the  suit  is  brought  against  a  citizen  of  another 
state,  may,  under  the  twelfth  section  of  the  same  act,  be  remoyed  by  the  defendant  for 
trial  into  the  next  circuit  for  the  same  district,  proyided  the  defendant  file  a  petition 
requesting  such  removal  at  the  time  of  entering  nis  appearance  in  the  state  court,  and 
comply  with  all  the  other  conditions  specified  in  the  section,     lb, 

5.  By  the  true  construction  of  that  section  it  is  required,  in  order  that  the  right  to  effect 
the  removal  may  arise,  that  each  distinct  interest  should  be  represented  by  persons,  all 
of  whom  are  entitled  to  sue,  or  such  as  may  be  sued  in  the  federal  courts  ;  the  estab- 
lished rule  being,  that  where  the  interest  is  loint  each  of  the  persons  concerned  in  that 
interest  must  be  competent  to  sue  or  be  liable  to  be  sued  in  the  court  to  which  the  suit 
is  removed,    lb. 

6.  Circuit  courts  do  not  derive  their  judicial  powers  immediately  from  the  Constitution; 
consequently  the  jurisdiction  of  such  courts  in  every  case  must  depend  upon  some  act 
of  Congress,  as  the  Constitution  provides  that  the  judicial  powers  of  the  United  States 
shall  be  vested  in  one  supreme  court  and  in  such  inferior  courts  as  the  Congress  may 
from  time  to  time  ordain  and  establish,     lb. 
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7.  Courts  created  hy  statute  can  have  no  jurisdiction  in  oontioreEsies  between  party  and 
party  except  each  as  the  statute  confers.     lb. 

8.  Dinerent  rerulattons  are  enacted  in  the  sabseqnent  act  for  the  removal  of  causes  in 
certain  cases  from  the  state  courts,  bat  this  act,  uke  the  jadiciar^  act,  limits  the  i^ht 
of  removal  to  the  alien  defendant,  and  to  the  defendant  who  is  a  citijeen  of  a  state 
other  than  that  in  which  the  suit  is  brought.     /&. 

9.  None  but  the  alien  defendant  or  the  non-resident  defendant  have  anj  right  under  that 
act  to  petition  for  the  removal  of  the  case,  but  the  provision  is  that  such  a  defendant 
may  at  any  time  before  the  final  hearing  of  the  cause  remove  the  same  from  the  state 
court  into  the  circuit  court  for  trial,  subject  to  the  conditions  therein  ezpresaed,  even 
though  it  appears  that  a  citizen  of  the  state  where  the  suit  is  brought  is  also  a  defend- 
ant; if  (1)  the  suit,  so  far  as  it  relates  to  the  alien  defendant  or  the  non-resident  de- 
fendant, was  instituted  and  is  prosecuted  for  the  purpose  of  restraining  or  enjoining 
such  defendant ;  or  (2)  if  the  suit  is  one  which,  so  far  as  it  respects  such  alien  or  non- 
resident defendant,  can  be  finally  determined  without  the  presence  of  the  other  de- 
fendant or  defendants  as  parties  in  the  cause.    lb. 

10.  Cases  can  only  be  removed  under  that  act,  however,  subject  to  the  fundamental  con- 
dition that  the  removal  of  the  cause  shall  not  be  deemed  to  prejudice  or  take  away  the 
right  of  the  plaintiff  to  proceed  at  the  same  time  with  the  suit  in  the  state  court,  if  he 
EDall  see  fit  agldnst  the  other  defendants.     lb. 

11.  Nothing  can  be  inferred  from  that  act  to  support  the  theory  assumed  by  the  defend- 
ants, as  the  material  phrase  of  the  act  is  the  same  as  the  language  employed  in  the 
judiciary  act,  and  the  construction  must  be  controlled  by  the  rule  that  words  and 
phrases,  the  meaning  of  which  have  been  ascertained  by  judicial  interpretatiott,  are, 
when  used  in  a  subs^uent  statute,  to  be  understood  in  the  same  sense.     lb. 

13.  Congress  amended  that  act  on  the  2d  of  March,  1867,  and  extended  the  rig^  of 
removal  in  such  a  case  to  the  citizen  of  another  state,  whether  he  be  pbuntiff  or  de- 
fendant, in  a  suit  commenced  or  pending  in  a  state  court,  in  which  there  is  contzoversy 
between  a  citizen  of  the  state  m  which  the  suit  is  brought  and  a  citizen  of  anodier 
state.     lb. 

18.  Aliens  are  not  included  in  the  new  enactment  at  all,  and  the  conditions  applicable  to 
the  non-resident  party,  whether  plaintiff'  or  defendant,  are,  that  the  petitioner  must 
file  in  the  state  court  an  affidavit,  stating  that  he  has  reason  to  believe,  and  does  be- 
lieve, that,  from  prejudice  or  local  influence,  he  will  not  be  able  to  obtain  justice  in 
such  state  court ;  and  the  act  provides  that  if  he  will  file  such  affidavit  and  comply 
with  all  the  other  specified  conditions,  he  may,  at  any  time  before  the  final  hearing  or 
trial  of  the  suit,  apply  to  the  state  court  for  the  removal  of  the  suit  into  the  next  circuit 
court  to  be  held  in  the  district,  and  that  it  shall  be  the  duty  of  the  state  coort  to  pro- 
ceed no  further  in  the  suit.    lb. 

14.  Appropriate  language  to  show  that  the  law  makers  intended  to  Test  in  the  non- 
resiuent  party,  whether  plaintiff  or  defendant,  the  ri^ht  to  remove  the  suit  into  die 
circuit  court  in  a  case  where  a  citizen  of  the  state  m  which  the  suit  is  brought  is 
joined  in  the  suit  with  the  petitioner,  is  whoUy  wanting,  nor  is  it  competent  for  the 
court  to  supply  the  deficiency  by  construction,  as  it  is  obviously  the  main  purpose  of 
the  act  to  extend  the  rightT  of  removal  to  the  non-resident  plaintiff  as  well  as  to  the 
non-resident  defendant.    lb. 

15.  Words  to  express  any  such  purpose  are  entirely  wanting,  the  lanjguase  employed 
being  that  a  pending  smt,  or  one  hereafter  brought,  in  a  state  court  "  in  which  there  u 
controversy  between  a  citizen  of  the  state  in  which  the  suit  is  brought  and  a  citizen  of 
another  state,"  ....  whether  he  be  plaintiff  or  defendant,  <'  such  citizen  of  another 
state  "  may  remove  the  same  into  the  circuit  court.    lb. 

16.  Instead  of  that  the  language  of  the  judiciary  act  is,  if  a  suit  is  commenced  in  a  state 
court  "  by  a  citizen  of  the  state  in  which  the  suit  is  brought  against  a  citizen  of  another 
state,"  the  defendant  may  remove  the  suit  into  the  circmt  court  if  he  file  his  petition  at 
the  time  he  enters  his  appearance  in  the  state  court.    lb. 

17.  Beyond  doubt  the  phntseology  of  the  two  provisions  is  different,  but  they  mean  the 
same  thing  in  respect  to  the  party  who  may  effect  the  removal,  except  that  the  last  act 
extends  the  privitege  to  the  non-resident  plaintiff  as  well  as  to  the  non-readent  defend- 
ant ;  but  all  of  the  plaintiffs  or  all  of  the  defendants,  as  the  case  may  be,  must  be  non- 
residents and  must  join  in  the  petition  for  the  removal  of  the  suit.    lb. 

18.  A  United  States  court  may  exercise  authori^  over  property  involved  in  a  suit  which 
has  been  removed  to  it,  far  enough  to  protect  the  rights  en  the  parties,  even  if  its  jnns- 
diction  in  respect  of  such  suit  be  uncertain  and  the  question  thereof  pending.  ThQS 
it  may,  in  an  emergency,  under  such  circumstances,  issue  its  injunction  to  prevent 
waste.     Warrtn  v.  ipes,  868. 
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BBS  ADJUDIGATA. 
See  Judgment,  5. 

RIPARIAN   RIGHTS. 

If  the  water  of  a  Btream  becomes  polluted  by  tbe  emptjing  into  it  of  citj  sewen,  so  that  a 
riparian  proprietor  cannot  use  it  in  his  business-  as  he  has  been  before  accustomed  to 
do,  he  cannot  recorer  against  the  city  for  the  poUution,  so  far  as  it  is  attributable  to 
the  plan  of  sewerage  adopted  by  the  city;  but  he  can  recover  for  it  so  far  as  it  is  attrib- 
utame  to  the  improper  construction  or  unreasonable  use  of  the  sewers,  or  to  the  neg- 
ligence or  other  fault  of  the  city  in  the  care  or  management  of  them.  Merrifidd  y. 
City  of  Woreester,  480. 

SET-OFF. 
See  Bankbuftot,  5;  Bills  and  Notes,  S;  Pringipal  and  Agent,  1. 

SEWER. 
See  RiPABiAN  Rights* 

SPECIAL  DEPOSIT 

1.  To  render  the  directors  of  a  bank  liable  for  a  special  deposit  wrongfully  conyerted 
and  used  by  the  bank,  it  is  only  necessary  to  show  that,  but  for  their  gross  inatten- 
tion, a  knowledge  of  the  conversion  must  have  been  broueht  to  the  notice  of  the 
directors.  Actual  knowledge  is  not  necessary.  United  Society  of  Shakers  y.  Under' 
wood,  16. 

2.  A  special  deposit  is  neither  more  nor  less  than  a  naked  bailment.    lb. 

See  Negligence,  8. 

SPECIAL  LAW. 
See  CoNSTBucTioN  OF  Statutes. 

SPECIFIC  PERFORMANCE. 

A  purchaser  of  land  who  is  entitled  under  his  contract  to  a  perfect  title  cannot  be  com- 

EeUed  to  perform  his  agreement,  if  the  property  purchased  be  subject  to  a  judgment 
en,  unless  he  can  be  protected  by  the  decree  from  loss  by  inconyenience  by  reason  of 
the  lien,  although  it  be  shown  that  the  judgment  debtor  has  other  property  sufficient 
to  satisfy  the  judgment.     Wahh  y.  Barton,  841. 

See  Evidence,  2. 

SUBSCRIPTION. 

1.  A  material  change  in  the  charter  of  a  railroad  company  will  have  the  effect  of  releasing 
a  subscription  to  its  stock.  But  the  change  must  be  something  diat  was  not  authorized 
at  the  time  the  subscription  was  made.     Sfugent  v.  Supervisors  of  Putnam  Co.  876. 

2.  A  subscription  was  made  by  a  county  to  a  railroad  which  was  consolidated  with 
another  railroad,  the  charter  of  the  company  to  which  the  subscription  was  made 
permitting  the  consolidation.  It  was  held  that  the  subscription  was  not  released  by 
the  consolidation.     lb. 

SUNDAY. 
See  Injunction,  8. 

TAXATION. 

1*  The  city  council  of  Richmond  may  lay  a  tax  upon  lawyers  as  such.  Outd  y.  City  of 
Richmond,  241. 

2.  The  ordinance  of  the  council  proyides  that  lawyers  and  others  shall  be  diyided  into 
six  classes,  and  that  those  in  each  class  shall  pay  a  certain  sum  as  his  tax  ;  and  it  di- 
rects that  the  conmdttee  of  finance  shall  place  each  lawyer  in  the  class  to  which  they 
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flhall  think  he  properly  belongs,  looking  to  all  the  dicnmstanceB  of  the  case.  And  it  js 
provided  that  when  the  committee  have  completed  dieir  classification,  public  notioe 
shall  be  given,  and  any  lawyer  dissatisfied  with  his  classification  may  appear  beforo  the 
committee  and  have  it  corrected  if  erroneous.  HMy  the  tax  is  not  an  income  tax,  nor 
are  the  duties  im^sed  on  the  committee  legislative,  but  ministerial ;  and  the  ordinance 
is  not  unconstitutional.     Ih. 

See  Injukotion,  1;  Municipal  Cobpobatioit. 

TAX  DEED. 

A  tax  deed  which  the  statute  does  not  make  prima  fade  evidence  of  the  regularity  of 
the  assessment  and  sale  does  not  cast  a  cloud  upon  tne  title.     Afintum  v.  SmUA^  507. 

TELEGRAPH  COMPANY. 
See  Neoligbkcb,  8-18. 

TRADE-MARK. 

1.  When  it  is  apparent  that  there  b  an  intention  to  deceive  the  public  by  the  use  of  the 
name  of  a  place  and  the  word  descriptive  of  an  article,  such  deception  will  not  bepro- 
tected  by  tne  pretence  that  such  words  cannot  be  used  as  a  trade-mark.  Lea  v.  Wt^ffj 
400. 

2.  Where  words  and  the  allocation  of  words  have,  by  lon^  use,  become  known  as  deaag^ 
nating  the  article  of  a  particular  manufacturer,  he  acquires  a  right  to  them  as  a  trade- 
mark, which  competing  dealers  cannot  lawfully  invade,    lb, 

8.  The  essence  of  me  wrong  is  the  false  representation  and  deceit,  on  proof  of  which  an 
injunction  will  issue.    Ih. 

TROVER. 

See  Pleadiko  and  Pbactick,  1. 

VENDOR  AND  VENDER 
See  Specific  Perfobbcanob. 

VIRGINIA. 

The  constitution  of  Virginia  took  effect,  so  far  as  it  relates  to  exemptions,  on  the  day 
it  was  ratified,  July  6,  1869.    In  re  Deckert^  386. 

WAR. 

The  existence  of  war  does  not  prevent  the  citizens  of  one  belligerent  power  from  tak- 
ing proceedings  for  the  protection  of  their  own  property  in  their  own  courts,  against 
the  citizens  of  the  other,  whenever  the  latter  can  be  reached  by  process.  Lee  v.  Rog- 
ers^ 219  ;  Masterson  v.  Howard,  155. 

See  Rbbeluok,  Thb. 

WARRANTY. 

1.  An  altered  certificate  was  deposited  with  defendant,  by  a  third  party,  as  collateral  for 
a  loan  and  the  usual  printed  form  of  transfer  on  the  back  thereof,  signed  by  their  cash- 
ier. It  subseauently  came  into  the  hands  of  plaintiff,  who  took  it  in  good  faith  and 
rdying  upon  tne  cashier's  signature,  and  who,  upon  discovering  the  fraud,  brought  suit 
against  defendants.  Held,  mat  the  bank  by  signing  the  blank  transfer  had  so  &r  war- 
ranted the  genuineness  of  the  certificate  that  it  was  estopped  from  setting  up  iotp^ 
as  a  defence.  Held,  also,  that  it  was  negligence  in  the  bank  to  trauKPer  the  certificate 
in  blank  instead  of  to  the  party  who  deposited  it  by  name.  Matthews  y.  Mass.  Natl 
Bank,  512. 

See  Bailor  and  Bailee. 

WASTE. 
See  Removal  of  Causes,  18. 

WRIT  OF  ERROR 
See  Pleading  and  Practice,  7. 
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Our  readers  will  peruse  with  interest  the  carefully  prepared  opinion  of 
Mr.  Justice  Milleb,  delivered  in  the  case  of  Wilson  v.  City  Bank  of 
St,  Paul^  which  is  published  in  the  present  issue  oE  our  reports.  The 
effect  of  this  decision  is  to  overthrow  the  precedents  of  perhaps  a  ma- 
jority of  the  inferior  courts  upon  a  point  that  has  received  not  a  little 
attention  at  the  hands  of  some  of  the  ablest  of  the  federal  judiciai*y.  The 
opinion  is  thus  epitomized  by  its  learned  author :  — 

1.  That  something  more  than  passive  non-resistance  of  an  insolvent  debtor  to  regular 
judicial  proceedings,  in  which  a  judgment  and  levy  on  his  property  are  obtained,  when  the 
debt  is  dae  and  he  is  without  just  defence  to  the  action,  is  necessary  to  show  a  preference 
of  a  creditor,  or  a  purpose  to  defeat  or  delay  the  operation  of  the  bankrupt  act. 

2.  That  the  fact  that  the  debtor  under  such  circumstances  does  not  file  a  petition  in 
bankruptcy  is  not  sufficient  evidence  of  such  preference,  or  of  intent  to  defeat  the  opera- 
tion of  the  act. 

3.  That,  though  the  judgment  creditor  in  such  case  may  know  the  insolvent  condition  of 
the  debtor,  his  levy  and  seizure  are  not  void  under  the  circumstances,  nor  any  violation 
of  the  bankrupt  law. 

4.  That  the  lien  thus  obtained  by  him  will  not  be  displaced  by  subsequent  proceed- 
ings in  bankruptcy  against  the  debtor,  though  within  four  months  of  the  filing  of  the 
petition. 


The  attention  of  our  readers  is  particularly  directed  to  the  Digest  of 
Cases  from  contemporary  legal  periodicals  which  will  be  found  in  the  pres- 
ent number  of  the  Law  Times.  We  shall  hereafter  publish  a  similar  col- 
lection each  month,  and  hope  that  it  will  prove  to  be  of  value  and  utility. 

The  Digest  will  embrace  the  substance  of  all  the  cases  of  general  interest 
that  have  appeared  in  extenao  in  our  legal  exchanges  up  to  within  a  few 
days  of  our  '^  going  to  press,"  and  will  be  arranged  in  convenient  form  to 
facilitate  ready  reference.  With  such  a  collection  before  him  the  attorney 
will  be  able  to  keep  himself  fully  advised  of  all  the  adjudications  that  are 
to  be  found  in  the  whole  range  of  the  current  legal  periodical  literature  of 
America,  and  will  be  enabled  to  understand  the  characteristics  of  each 
publication.  He  will  thus  be  able  to  procure  such  cases  as  may  be  of 
moment  to  him  a  few  weeks  after  their  appearance  in  print.  He  will 
have,  in  short,  a  key  to  the  character  and  contents  of  every  American 
law  journal  in  which  cases  are  published  in  full. 

The  collection  which  appears  in  our  present  issue  is  a  fair  illustration 
of  the  new  feature.  The  same  plan  will  be  pursued  in  future  issues,  and 
every  effort  will  be  made  to  make  the  compilation  as  exhaustive  and  ac- 
curate as  possible.  It  is  not  proposed  to  burden  our  pages  with  decisions 
that  involve  the  construction  of  state  statutes,  or  which  are  of  local  conse- 
quence only,  but  to  select  such  as  are  of  common  interest  to  the  bar  of 

vou  I.  1 
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every  section.     Further  than  this  there  will  be  no  elimination  of  the  con- 
tents of  the  divers  publications. 

We  are  sanguine  that  our  readers  will  derive  not  a  little  practical  ben- 
efit from  bo  comprehensive  and  novel  a  collection. 


DIGEST  OF   CASES 


PUBLISHED    IN    EXTENSO    IN  LATE  ISSUES  OF  AMERICAN  LEGAL  PEBI- 

ODIGAI8. 

ADMINISTRATOR'S  ACCOUNT. 

Presumption  op  settlement.  —  After  twenty  years  it  is  the  pre- 
sumption that  an  administrator's  account  is  duly  settled,  and  the  bunien 
of  proof  is  on  the 'complainant  to  overthrow  the  presumption.  In  re 
Bentley^  Legal  Chronicle,  January  3,  1874. 

admiralty. 

Rule  as  to  advances  in  foreign  port  expounded.  —  In  June, 
1865,  the  American  steamer  Emily  B.  Souder,  owned  by  residents  in  New 
York,  whilst  on  a  voyage  to  that  port  from  Rio  Janerio  lost  her  propelling 
screw,  smd  put  into  the  port  of  Maranham,  on  the  Cdast  of  Brazil,  in  dis- 
tress. She  was  towed  mto  that  port  by  another  steamer  for  which  she 
had  signalled.     The  captain  was  without  adequate  funds  to  make  the  re- 

Eairs  required  and  furnish  the  vessel  with  the  supplies  necessary  to  enable 
er  to  proceed  on  her  voyage,  or  to  pay  the  expenses  of  her  towage  into 
port,  and  of  pilotage,  custom-house  •  dues,  fees  of  the  consul  in  the  port, 
and  expenses  of  medical  attendance  upon  the  sailors.  Both  he  and  the 
owners  of  .the  vessel  were  unknown  m  Maranham,  and  without  credit 
there.  Under  these  circumstances  the  captain  borrowed  of  the  libellants 
the  necessary  funds  to  enable  him  to  pav  these  several  expenses,  and  gave 
them  drafts  on  the  owners  of  the  vessel  m  New  York  for  the  amount,  pay- 
able thirty  days  after  sight,  which  drafts  were  accepted  on  presentation, 
but  were  protested  for  non-payment : 

Held^  Ist,  that  the  items  of  expense  for  towage,  pilotage,  custom-honse 
dues,  consular  fees,  and  medical  attendance  upon  the  sailors  stood  in  the 
same  rank  -with  the  repairs  and  supplies  to  the  vessel,  and  that  the  libel- 
lants advancing  funds  for  their  payment  were  equally  entitled  as  security 
to  a  lien  upon  the  vessel ;  2d,  that  the  drafts  were  only  conditional  pay- 
ment, and  did  not  discharge  and  satisfy  the  original  debt. 

After  the  libellants  in  one  of  the  cases  had  agreed  with  the  captain  to 
advance  all  the  funds  required  by  him,  the  libellaiit  in  the  other  case,  who 
had  been  first  applied  to  by  the  captain,  agreed  to  advance  a  portion  of 
the  funds,  and  did  so : 

Held^  that  this  subsequent  agreement  did  not  affect  the  implied  hypoth- 
ecation of  the  vessel  for  the  whole,  the  advances  by  both  libdUants  having 
been  made  on  the  credit  of  the  vessel,  and  not  solely  on  the  personal 
credit  of  the  captain  or  owners. 

The  presumption  of  law  is,  in  the  absence  of  fraud  or  oollusion,  that 
where  advances  are  made  to  a  captain  in  a  foreign  port,  upon  his  request, 
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to  pay  for  neoessary  repairs  or  supplies  to  enable  his  vessel  to  prosecute 
her  voyage,  or  to  pay  harbor  dues,  or  for  pilotage,  towage,  and  like  ser- 
vices rendered  to  the  vessel,  that  they  are  made  upon  the  credit  of  the 
vessel  as  well  as  upon  that  of  her  owners.  It  is  not  necessary  to  the  ex- 
istence of  the  hypothecation  that  there  should  be  in  terms  any  express 
pledge  of  the  vessel,  or  any  stipulation  that  the  credit  shall  be  given  on 
her  account. 

The  presumption  in  such  cases  can  be  repelled  only  by  clear  and  satis- 
factory proof  that  the  master  was  in  possession  of  funds  applicable  to  the 
expenses,  or  of  a  credit  of  his  own,  or  of  the  owners  of  tlie  vessel,  upon 
whidi  funds  could  be  raised  by  the  exercise  of  reasonable  diligence,  and 
that  the  possession  of  such  funds  or  credit  was  known  to  the  party 
making  the  advances,  or  could  readily  have  been  ascertained  by  proper 
inquiry. 

Liens  for  advances  of  funds  for  the  necessities  of  vessels  in  a  foreign 
port  have  priority  over  existing  mortgages  to  creditors  at  home. 

Where  advances  in  a  foreign  port  are  made  in  gold,  and  drafts  for  the 
amount  on  the  owners  show  that  the  payment  to  the  parties  making  the 
advances  is  to  be  also  in  gold,  the  court  may  direct  that  its  decrees  be  en- 
tered for  the  amount  in  like  currency.  The  Steamship  Souder^  Chicago 
L.  N.,  January  10,  1874. 

2.  Libel  by  insubeb.  —  In  case  of  a  total  loss  of  a  cargo  by  col- 
lision, a  libel  may  be  brought  by  the  insurer  against  the  colliding  vessel, 
after  notice  and  proof  of  the  loss  and  demand  of  payment,  though  without 
actual  payment.     The  Manistee^  lb. 

3.  When  will  lie,  though  loss  not  actually  paid.  —  The 
insured  having  been  fully  satisfied  for  the  loss,  and  not  intervening  or 
opposing  the  prosecution  of  the  libel  of  the  insurer,  the  carrier  cannot  be 
permitted  to  raise  the  objection  of  non-payment  of  the  loss  before  libel 
brought.     Ih, 

4.  Policy  issued  in  disbegabd  of  statutoby  beqitibements. — 
Where  the  statutes  of  a  stat«  require  foreign  insurance  companies  to  com- 
ply with  certain  requirements,  and  declare  penalties  for  doing  business  in 
disregard  of  these  requirements,  in  case  of  a  loss  on  a  policy  issued  in  dis- 
regard of  such  requirements,  a  carrier  cannot  be  permitted  to  make  this 
a  defence  to  a  libel,  the  loss  having  been  paid  by  me  company.     lb. 

ATTORNEY. 

Debabbing.  —  Gross  misconduct  on  the  part  of  an  attorney  acting  in 
his  official  capacity,  is  a  sufficient  cause  for  striking  him  from  the  roll, 
although  the  person  whom  he  injures  be  not  a  client.  Good  faith,  more 
than  skill  or  intellect,  is  essential  to  the  profession  of  the  law.  In  re 
Orwig^i  Legal  Chronicle,  January  24,  1874  ;  S.  {7.,  Legal  Int.,  January  16, 
1874. 

ATTORNEYS'  FEES. 

See  Bankruptcy,  7. 

BANKRUPTCY. 

1.  Accommodation  paper  is  not  per  Be  commercial  paper,  in  the 
sense  of  the  bankrupt  act,  as  regards  the  accommodation  maker.  In  re 
Clemens^  9  B.  K  No.  2. 
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2.  Check.  —  Couktebsigkiko  a  check. by  the  renter  is  a  judicial 
and  not  a  ministerial  duty.    In  re  Clark^  lb. 

8.  Cbeditors.  —  Objection  to  account  of  assignee.  —  Creditors 
are  not  bound  to  object  to  an  assignee's  accounts  except  at  a  meeting  called 
pursuant  to  section  twenty-eight  of  the  act.     In  re  Clarky  lb.  . 

FoBECLOSUBE  OF  -MOBTGAGB.  —  A  creditor  may  proceed  in  rem  to 
foreclose  a  valid  lien  notwithstanding  the  discharge  of  the  debtor  as  a 
bankrupt.     Stoddard  v.  Locke^  lb. 

4.  Discharge.  —  Cannot  be  impeached  in  state  coubt.— A 
discharge  in  bankruptcy  cannot  be  impeached  in  a  state  court  for  any 
cause  that  might  have  been  urged  in  the  courts  granting  it  as  a  reason  for 
its  refusal.    Alston  v.  Rohinett^  lb. 

6.  Fbattdulent  tbansfeb.  —  Notice.  —  An  assignee  in  bankruptcy 
can  recover  property  transferred  in  fraud  of  the  bankrupt  act  by  the 
debtor,  though  m  the  hands  of  a  subsequent  purchaser  with  notice  only 
that  a  legal  advantage  had  been  taken.     Harrell  v.  BealU  lb. 

6.  Homestead  exemption.  —  Act  of  Mabch  3,  1873.  —Amenda- 
tory act  of  March  3d,  1873,  held  constitutional  as  to  all  cases  where  peti- 
tion in  bankruptcy  is  filed  after  the  passage  of  the  act. 

Where,  prior  to  filing  a  petition  in  bankruptcy,  the  debtor  has  disposed 
of  a  homestead  exempted  to  him  under  the  stiate  laws,  and  which,  if  in  his 
possession,  would  be  protected  under  the  act  of  March  3d,  1873,  against 
uens  of  prior  judgments,  he  cannot  invoke  the  protection  of  the  bankrupt 
act  in  favor  of  his  vendee.     In  re  Everitt^  lb. 

7.  Practice. — Vebification  op  answeb. — In  courts  where  answers 
are  verified  in  common  law  actions,  the  answer  to  involuntary  petitions  in 
bankruptcy  must  also  be  verified.    In  re  Findley^  lb. 

MABSHAii.  — Vouchers.  —  Stobb-keepbe.  —  Attobneys'  pees.  — 
Marshals  must  present  vouchers  for  the  items  charged  in  their  accounts, 
or  produce  satisfactory  reasons  for  the  absence  of  vouchers. 

A  marshal  can  only  be  allowed  a  charge  for  a  store-keeper,  not  to  ex- 
ceed two  dollars  and  a  half  per  day,  on  showing  the  necessity  for  his  em- 
ployment, the  reasonableness  of  the  price  paid,  and  the  actual  payment  to 
the  store-keeper. 

Petitioning  creditors  are  not  allowed,  out  of  the  fund,  retainer  paid  their 
attorneys,  or  for  any  services  rendered  by  their  attorney  after  adjudication 
of  the  debtor  bankrupt.    In  re  Comstock^  lb. 

8.  Revaluation.  —  Policy  op  insub ance.  —  Where  the  value  of  a 
security  held  by  a  creditor  has  been  once  agreed  upon  between  the  assignee 
and  the  creditor,  and  after  such  agreement  new  facts  are  developed,  show- 
ing the  valuation  to  have  been  erroneous,  prior  to  the  final  dividend  the 
assignee  may  require  the  security  to  be  revalued. 

In  this  case  the  present  value  of  a  policy  of  life  insurance  held  by  a  cred- 
itor was  assessed  according  to  insurance  tables  as  to  probable  duration  of 
life,  but  before  final  dividend  the  bankrupt  died,  and  on  application  of  as- 
signee the  value  of  the  security  was  re-assessed  on  the  basis  of  the  value  of 
the  policy  at  the  time  of  the  first  assessment  in  view  of  the  certainty  of  the 
death  of  the  debtor  at  the  time  he  died.    In  re  Newland^  lb. 

9.  State  insolvent  laws.  —  How  fab  suspended  by  act.  — The 
passage  of  the  bankrupt  law  suspends  the  state  insolvent  laws  in  force  at 
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the  time  of  its  passage  in  so  far  as  the  provisions  of  the  bankrupt  law  coyer 
the  subject  matter  of  the  state  laws.    In  re  Reynolds^  lb. 

10.  Tbtjst  deed.  —  Act  op  tjnauthoeizbd  officer  op  corpora- 
tion.— Ratification.  —  When  an  officer  of  a  corporation,  without  au- 
thority, executed  a  deed  of  trust  of  its  property  as  security  for  a  negotia- 
ble instrument  more  than  four  months  prior  to  commencement  of  proceed- 
ings in  bankruptcy,  and  his  act  is  afterwards  ratified  by  the  corporation, 
bat  within  the  lour  months  prior  to  commencement  of  the  proceedings,  the 
validity  of  the  deed  must  be  determined  by  the  circumstances  existing  at 
the  time  of  the  ratification,  and  not  by  those  of  the  time  of  the  original 
execution.     In  re  Kansas  City  S.  ^  M.  Manuf.  Co.  lb. 

See  Corporation,  2. 
bond. 

Nature  op  defined. —  Railroad  bonds  payable  to  bearer,  though  not 
technically  negotiable  paper,  are  practically  so  for  all  purposes  of  com- 
merce. They  pass  by  delivery,  and  may  be  sued  by  the  holder  in  his 
own  name.  The  burden  of  proof,  therefore,  is  upon  the  pariy  who  al- 
leges that  they  were  not  received  in  the  ordinary  course  of  trade,  and  for 
a  valuable  consideration.  Rice  v.  So.  Penna.  ^c,  Co.^  Legal  Int.,  January 
2, 1874 ;  S.  (7.,  Legal  Gazette,  January  2, 1874. 

See  Collateral  Security. 

co-executors. 

One  co-executor  cannot  release  a  debtor,  for  a  deposit  made  in  the 
names  of  both  executors.     Williams  v.  De  Maven^  Legal  Int.,  January  16, 

1874. 

collateral  security. 

Where  bonds  are  pledged  as  collateral,  the  holders  have  a  right 
to  receive  the  full  amount  of  the  bonds,  and  not  only  the  face  of  their 
claims  with  interest,  unless  subsequeht  creditors  can  show  a  resulting  in- 
terest in  their  debtor.  The  holders  must  be  left  to  account  to  their  prin- 
cipal for  any  balance  that  may  be  over  the  amount  due  to  themselves. 
Rice  V.  So.  Penna.  ^c.  Co.^  Legal  Int.,  January  2, 1874;  S.  (7.,  Legal 
Gazette,  January  2, 1874. 

constitutional  law. 

■ 

1.  Bankruptcy  act  op  March  3, 1873,  constitutional  as  to  certain 
cases.    See  Bankruptcy  6. 

2.  Title  op  bill.    See  Title  op  Act. 

3.  Police  power  op  state  will  not  authorize  taking  of  private 
property  for  public  uses  without  an  adjudication.  See  Taking  Private 
Property. 

See  State  Taxation. 
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CORPORATION. 

!•  Ratification  of  act  of  officer.  —  An  act  of  an  officer  of  a 
coiporation,  afterwards  ratified  by  the  board  of  directors,  becomes  by  sadi 
ratification  the  authorized  act  of  the  corporation,  fiice  v.  So.  Penna.  ^e. 
Co.^  Legal  Int.,  January  2,  1868  ;  S.  C,  Legal  Grazette,  January  2, 1873. 

2.  Unpaid  subscription.  —  Bankruptcy.  —  Stockholder.  —  Set- 
off.—  Trust.  —  Capital  stock  or  shares  —  especially  the  unpaid  sub- 
scription —  constitute  a  trust  fund  for  the  benefit  of  the  general  creditors 
of  a  corporation. 

This  trust  cannot  be  defeated  by  a  simulated  payment  of  the  stock 
subscription,  nor  by  any  device  short  of  an  actual  payment  in  good  faith. 

An  arrangement  by  which  the  stock  is  nominally  paid,  and  the  money 
immediately  taken  back  as  a  loan  to  the  stockholder,  is  a  device  to  change 
the  debt  from  a  stock  debt  to  a  loan,  and  is  not  a  valid  payment  as  against 
creditors  of  the  corporation,  though  it  may  be  good  as  between  the  com- 
pany and  the  stockholder. 

Sec.  20  of  the  bankrupt  act  was  not  intended  to  enlarge  the  doctrine 
of  set-oJGE  beyond  what  the  principles  of  l^al  or  equitable  set-off  pre- 
viously authorized. 

A  stockholder  indebted  to  an  insolvent  corporation  for  unpaid  shares 
cannot  set  off  against  this  trust  fund  for  creditors  a  debt  due  him  by 
the  corporation.  The  fund  arising  for  such  unpaid  shares  must  be  eqaally 
divided  among  aU  the  creditors. 

The  relations  of  a  stockholder  to  the  corporation,  and  to  the  public  who 
deal  with  the  latter,  are  such  as  to  require  good  faith  and  fair  dealing  in 
every  transaction  between  him  and  the  corporatioli,  of  which  he  is  part 
owner  and  controller,  which  may  injuriously  affect  the  rights  of  creditors 
or  of  the  general  public,  and  a  rigid  scrutiny  will  be  made  into  all  trans- 
actions in  the  interest  of  creditors.  Sawyer  v.  Moag^  Chicago  L.  N.,  Jan- 
uary 17, 1874. 

See  Bankruptcy  10 ;  Injunctiok. 

DISTRESS  FOR  RENT. 

Where  a  tenant,  in  the  course  of  his  business,  is  necessarily  put  in  Ae 
possession  of  the  property  of  those  with  whom  he  deals,  such  property, 
although  on  the  demised  premises,  is  not  liable  to  distress  for  rent  dae 
from  the  tenant. 

Where  a  tenant  has  possession  of  materials  in  a  boat  yard,  in  his  own 
right,  though  the  materials  are  to  be  used  in  the  construction  of  a  boat 
for  another  person,  such  materials  can  be  distrained  upon.  KarM  v.  Mc- 
Kinney^  Legal  Gazette,  January  9, 1874 ;  S.  (7.,  PittsDurg  L.  J.,  January 
14, 1874, 

EQUITY  JURISDICTION. 

See  Title. 

ESTOPPEL. 

See  Husband  and  Wipe. 
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EVIDENCE. 

1.  Pabol  to  explain  wbiting.  —  Parol  evidence  may  be  given  of 
what  passed  between  the  parties  at  and  immediately  before  the  execution 
of  a  writine,  where  the  party  was  induced  to  execute  the  writing  by  the 
parol  pron^  proposed  to  ^  given  in  evidence.  Torren»  v.  Camibell, 
Legal  Gazette,  January  9,  1874. 

2.  One  of  defendants  had  endeayobed  to  negotiate  certain 
promissory  notes  for  the  benefit  of  an  unincorporated  oil  company,  and 
failed  in  doing  so.  He  then  negotiated  notes  of  his  own,  and  retained  the 
notes  of  his  partners  as  collatenS  security  for  the  payment  of  his  own.  It 
was  alleged  that  he  had  agreed  to  return  the  notes  t^>on  failure  to  negotiate 
them.  Testimony  offered  on  the  trial  below,  to  show  that  the  defendants 
had  ratified  and  acquiesced  in  his  holding  the  notes,  was  rejected.  Seld^ 
to  be  error.     lb. 

FIREWORKS. 

See  Insurance,  3, 

FLEEING  FROM  JUSTICE. 

r 

Act  of  1790.  —  A  "  fleeing  from  justice,"  within  the  act  of  Congress 

limiting  criminal  prosecutions,  is  to  leave  one's  home,  residence,  or  known 

place  of  abode,  within  the  district,  or  to  conceal  one's  self  therein,  with 

intent,  in  either  case,  to  avoid  detection  or  punishment  for  some  public 

offence  against  the  United  States,     U.  S.  y.   O'Brien^  Pittsburg  L,  J., 

January  14, 1874. 

HUSBAND  AND  WIFE. 

■ 

1.  Estoppel.  —  Plaintiff  after  obtaining  judgment  against  the  husband 
is  estopped  from  bringing  another  action  for  the  same  cause  against  the 
husband  and  his  wife.  Butcher  v.  Souths  Legal  Int.,  January  2, 1874 ; 
S.  C,  Legal  Gazette,  January  2, 1874. 

2.  A  CREDITOR  VTHO  DENIES  IN  HIS  ANSWER  a  married  woman's  titleto 
real  estate,  and  alleges  that  the  property  belongs  to  her  husband,  will  not 
be  enjoined  from  levying  on  it  and  selling  it  as  the  husband's  property. 
Under  such  circumstances  a  court  of  equity  will  not  investigate  the  title, 
but  leave  the  parties  to  contest  it  at  law.  Dyer  v.  PeopW»  Banky  Legal 
Chronicle,  January  81,  1874. 

See  Possession. 

INJUNCTION. 
• 

Election  op  directors.  — An  injunction  will  not  be  continued  against 

a  corporation  merely  because  a  dispute  has  arisen  as  to  the  election  of 

.  directors  who  have  not  yet  even  taken  their  seats.    Paynter  v.  Clegg, 

Legal  Chronicle,  January  3, 1874. 

INSURANCE. 

1.  Alienation.  —  Sale  of  insured  property.  —  Notice  given 
BY  vendee  SUFFICIENT. —  In  1857  G.  B.  Forney  took  a  policy  of  in- 
surance on  his  house  for  $3,000 ;  in  1858  this  was  voluntarily  reduced  to 
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$2,000  by  a  memorandum  on  the  face  of  the  policy.  6.  B.  Forney  died 
October,  1869.  On  January  8th,  1870,  the  house  was  sold  under  order  of 
the  orphans'  court  to  Hiram  6.  Dissinger,  which  sale  was  confirmed  in 
the  March  court  following.  On  January  17th,  1870,  Dissinger  sold  his 
interest  in  the  property  to  Henry  G.  Graybill.  On  February  7th,  1870, 
the  house  was  destroyed  by  fire,  and  Graybill  as  owner  gave  notice  to  the 
fire  insurance  company.  The  charter  of  the  company  provided  that  when 
any  property  was  sold  or  aliened,  the  policy  should  be  void,  and  should  be 
surrendered  to  be  cancelled,  unless  notice  be  given  to  the  secretary  within 
thirty  days  of  the  sale.  Seld^  that  by  the  sale  of  the  premises  insured 
under  the  proceedings  of  the  orphans  court,  there  was  no  such  aliena- 
tion before  confirmation  as  avoided  the  policy,  and  the  loss  having  oc- 
curred between  the  sale  and  the  confirmation,  the  legal  title  was  then  in 
the  hands  of  Fomev,  and  the  action  on  the  policy  was  righdy  brought  in 
the  name  of  the  administrator  to  the  use  of  the  vendee.  Meldj  that  the 
vendee  had  sufficient  interest  to  entitle  him  to  give  notice  to  the  company. 
His  personal  representative,  succeedii^g  to  his  1^3;al  right  as  covenanted,  is 
a  trustee  for  the  heirs  or  the  vendee,  and  either  the  trustee  or  cestui  mu 
trtist  sufficiently  represents  the  party  for  that  purpose.  Farmen*  MuL 
Ins,  Co.  V.  Forney^  Ins.  L.  J.,  November,  1873. 

2.  Description.  —  Liability  op  agent.  —  False  STATEBfEirr.  — 
The  appellant  issued  a  policy  to  the  insured  upon  his  house,  described  as  a 
brick  building.  At  the  time  of  the  insurance,  on  account  of  the  settling 
of  the  foundations,  a  portion  of  one  of  the  walls  had  been  removed  and 
replaced  by  a  temporary  wooden  substitute.  One  of  the  conditions  of  the 
contract — not  a  warranty  —  was  that  any  misstatement  in  the  description 
of  the  property  should  vitiate  the  policy.  It  was  claimed  that  the  court 
erred  in  refusing  to  instruct  that  the  change  was  material,  and  in  leaving 
it  to  the  jury  to  find  whether  the  condition  of  the  building  resulting  from 
the  change  was  material.  Held^  that  the  description  was  inserted  not  by 
way  of  warranty,  but  to  identify  the  premises.  Held^  that  if  the  plaintin 
tola  Harvey,  tne  agent,  of  the  wooden  studding  in  the  wall,  and  if  that 
amounted  to  telling  him  that  it  was  a  wooden  building,  Harvey  shoold 
have  so  described  it  in  the  policy.  The  company  was  responsible  for  his 
omissions,  and  cannot  avoid  liability  by  reason  of  any  discrepancy  be- 
tween any  facts  as  disclosed  to  him,  and  his  statement  of  them  in  the 
papers.  It  cannot  saddle  the  blunder  of  its  own  agents  on  the  pkdntiff, 
and  thus  take  advantage  of  its  own  wrong.  Held^  that  in  order  to  make 
a  forfeiture  under  the  subdivision  relating  to  the  vsdue  of  the  property  in- 
sured, the  false  statement  must  be  wilfully  made  with  respect  to  a  ma- 
terial matter,  and  with  purpose  to  deceive  the  insurer.  Gerhauser  v.  No. 
British  and  Mer.  Ins.  Co.  lb. 

3.   FrREWOBKS.  —  f^E-OBACKEBS   AND  FIBEWOBKS.  —  HAZARDOUS 

ABTICLES.  —  The  store  and  stock  of  fancy  goods,  toys,  &c.,  of  a  German 

i'obber  and  importer  was  insured  against  m*e,  and  special  provision  to 
Leep  fire-crackers  for  sale  was  written  in  the  policy.  The  keeping  of 
other  goods  of  a  hazardous  or  exti*a-hazardous  nature  forfeited  the  poUcy. 
The  respondent  kept  fireworks  for  sale,  and  the  fire  was  caused  by  their 
accidental  ignition.  Held^  that  the  fact  that  fire-crackers  were  specially 
provided  for  in  the  policy  affords  a  very  strong  presumption  agamst  the 
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keeping  of  fireworks  unless  included  in  the  written  words,  *^  in  the  line  of 
the  business."  Held^  that  if  any  hazardous  or  extra-hazardous  article  en- 
ters into  and  forms  a  part  of  the  line  of  business  of  the  insured,  then  such 
article  is  specially  provided  for  in  the  policy.  Held^  that  the  insurers  are 
bound  to  know  the  nature  and  kind  of  articles  belonging  to  the  business 
of  the  risks  they  insure,  and  a  specification  of  the  business  is  sufficient  for 
all  the  articles  belonging  to  it,  even  though  some  of  the  articles  are  haz- 
ardous or  extra-hazardous.     Steinbach  v.  jLafayette  F.  Ins.  Co.  lb. 

4.  Loss.  —  Payment  op  thbee  foubths  of  value  of  pbopebty. 
—  The  company  intended  to  adopt  the  principle  that  every  member  in- 
sured should  stand  his  own  insurer  to  the  extent  of  one  lourth  of  any 
loss  which  should  occur.  The  by-laws  prohibited  more  than  three  fourths 
of  the  actual  cash  value  of  any  building  being  insured,  but  in  case  of  a 
partial  loss  the  insured  nii^t  claim  the  whole  amount,  provided  it  did  not 
exceed  the  sum  insured.  To  remedy  this  the  directors  passed  a  resolution 
that  only  three  fourths  of  any  actual  loss  should  be  paid.  Seld^  that  in 
the  agreement  that  ^'  in  case  any  loss  should  occur  to  our  respective  prop- 
erties by  fire,  we  will  only  claim  and  receive  three  fourths  of  the  amount 
of  the  actual  loss,  provided  three  fourths  of  the  amount  as  aforesaid  does 
not  amount  to  more  than  three  fourths  of  the  sum  insured,"  the  insertion 
of  the  proviso  was  unwarranted  by  the  resolutions,  and  is  not  limited  in 
case  of  a  total  loss  to  three  fourths  of  the  amount  insured.  The  agree- 
ment was  not  to  apply  when  three  fourths  of  the  actual  loss  should  exceed 
three  fourths  of  the  sum  insured,  and  in  case  of  a  total  loss  the  insured  is 
entitled  to  receive  the  whole  amount  of  his  insurance,  which  is  three 
fourths  of  the  actual  cash  value,  and  is  not  limited  to  three  fourths  of  the 
amount  of  the  policy.     Farmers*  Mut.  Ins.  Co.  v.  Forney^  lb. 

5.  MAinjFACTUBES.  —  PROCESS  OF  MANUFAOTUEB. —  The  respon- 
dents occupied  a  part  of  the  premises  for  storage  purposes  under  a  lease, 
containing  a  provision  against  the  use  of  the  building  for  extra-hazardous 
purposes.  A  part  of  the  premises  were  subsequently  leased  for  the  purpose 
of  finishing  chairs,  for  which  various  inflammable  substances  were  used, 
and  the  fire  was  occasioned  by  the  use  of  an  alcohol  lamp  in  this  business. 
Held^  that  in  the  first  class  of  hazards,  no  process  of  manufacture  or  com- 
pletion of  any  article  was  contemplated,  and  that  it  had  reference  to  arti- 
cles in  a  finished  state.  Held^  that  there  was  an  important  difference 
between  the  risk  of  insuring  against  fire  any  article  completed  and  fin- 
ished and  the  same  article  midergoing  the  process  of  completion.  Appleby 
V.  Astor  Fire  Ins.  Co.  lb. 

6.  Pbemium.  —  Payment  of.  —  CSonstbttotion  of  policy.  —  Aveb- 
MENT  ofwabbanty.  —  Aqent  AND  BENEWAL  BECEIPT.  —  A  life  in- 
surance policy  provided  that  premiums  should  be  paid  annually  on  the  5th 
day  of  March.  A  notice  indorsed  on  the  policy  and  made  part  of  the  con- 
tract, after  stating  that  the  premiums  were  always  due  on  the  days  stipu- 
lated in  the  policvi  added,  "  except  that  thirty  days'  grace  are  allowed  as 
within  provided,  followed  by  this  paragraph :  "  No  premium  will  be  re- 
cdved  V  th«  company  continuing  any  risk  after  the  day  named  in  the 
policy  for  thcr  payment  of  such  premium,  unless  the  insured  is  in  perfect 
health,  and  the  risk  continued  at  the  entire  option  of  the  company,  and 
no  parent  of  premium  is  binding  on  the  company  unless  the  sime  is  ao- 
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knowledged  by  a  printed  receipt  signed  by  the  president  or  secretary  or 
actuary  of  the  company.  Agents  are  not  authorized  to  bind  the  company 
by  the  issue  of  policies  or  permits,  or  give  receipts  for  renewal  of  pre- 
miums, neither  are  they  authorized  to  waive  forfeiture,  or  make,  alter, 
or  discharge  contracts.'*  The  insured  was  agent  of  the  company.  On 
the  Sd  of  April,  1871,  he  was  taken  sick  and  continued  to  grow  wcnrse 
until  the  7th  of  April,  when  he  died.  On  the  5tb  of  April  he  handed 
his  wife  seyeral  packages,  saying  they  were  to  be  sent  oS  by  express  the 
next  momingi  Among  these  was  a  package  bearing  date  of  April  3d, 
and  containing  $100  to  pay  the  renewal  premium  upon  his  policy.  This 
package  was  not  sent  to  the  eeneral  agent  until  the  10th  of  AprL^  oh 
which  day  it  was  received  by  him.  Seld^  that  ^^  the  conditions  annexed 
to  a  personal  contract,  like  a'  policy  of  insurance,  must  be  performed  ac- 
cording to  the  terms  used,  and  the  apparent  interest  of  the  parties,  and 
are  not  satisfied  by  a  performance  ey  presJ*^  Held^  also,  that  ^^  every  war- 
ranty in  the  policy  is  a  condition  precedent,  and  the  assured  must  aver 
and  prove  penormance  of  it."  HeJdy  also,  that  the  liability  of  the  com- 
pany depended  upon  the  death  of  the  assured  during  the  continuance  of 
the  risk.  The  policy  expired  on  the  5th  of  March,  1871,  and  the  risk 
could  be  extended  lleyond  that  time  only  at  the  option  of  the  company. 
The  days  of  grace  terminated  on  the  4th  of  April.  Had  the  assured  died 
on  the  3d  of  April,  and  the  amount  of  premiums  been  tendered  on  that 
day,  the  company  would  not  have  been  bound  to  have  received  it  Hdd^ 
also,  that  the  deceased  could  not,  as  agent  of  the  company,  have  given  a 
binding  renewal  receipt  to  a  third  person  under  his  own  hand,  and  much 
less  could  he  have  renewed  his  own  policy  by  a  payment  to  himaell 
Donnaid  v.  Piedmont  ^  Arlington  L\fe  Ins.  Co,  lb. 

7.  PUBUG     SNEHT.  —  CONTRACT    OF     INSUBANCB     ABB06ATED     BY 

WAR.  —  The  policy  of  life  insurance  was  issued  some  years  before  the 
war,  and  the  premiums  paid  to  1862,  when  the  agency  in  the  insuigent 
States  ceased  by  reason  of  the  war.  A  tender  was  afterward  made  in  due 
time  to  the  former  agent  of  all  sums  due  before  the  death  of  the  insured, 
which  was  in  that  year.  The  tender  was  refused  and  the  officers  of  the 
company  had  no  knowledge  of  the  tender  until  alter  the  death  of  the  in- 
sured. Held,  that  the  contract  of  insurance  was  abrogated  the  moment 
that  the  insured  and  insurer  became  public  enemies ;  that  it  was  simply 
impossible  to  keep  the  policy  in  force  without  constant  intercommunication 
between  the  lines,  and  that  it  would  be  an  act  of  great  injustice  to  the 
loyal  members  of  the  company  to  intrust  the  collection  of  premiums  to  a 
public  enemy.  Seld,  that  in  case  of  ordinary  debts  the  obligation  is  fall 
before  the  war,  but  on  a  policy  of  insurance  a  new  value  is  created  by  the 
very  acts  of  public  enemies.  Held,  that  a  policy  of  insurance  in  force  on 
the  life  or  property  of  a  public  enemy  is  a  present  capital  in  his  hands. 
Tait  V.  New  York  Life  Ins.  Co.  lb. 

8.  Payment  of  premium  on  the  day  agreed  a  condition  vbst 
CEDENT. — Held,  that  the  payment  of  a  premium  on  the  day  agreed  is  a 
condition  precedent,  and  that  the  policy  became  void  for  the  non-perform- 
ance of  these  conditions.  Held,  also,  that  impossibility  of  performance, 
growing  out  of  unanticipated  exigencies,  constitutes  no  exception  to  its 
operation.    Held,  that  the  incidents  of  the  war,  which  rendered  the  pay* 
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ment  of  premiums  difficult  or  impossible,  did  not  constitute  an  excuse  for 
which  subsequent  tender  authorizes  a  recovery.  Seld^  also,  that  there  is  a 
difference  between  protecting  a  defendant  from  an  action  for  damages,  and 
authorizing  him  to  recover  against  another,  where  in  like  circumstances  he 
has  failed  to  perform  a  condition  precedent  on  which  his  right  of  action 
depended,  and  that  this  distinction  is  increased  where  the  condition  is  op- 
tional and  the  damages  are  dependent  upon  some  act  to  be  performed  at 
the  election  of  the  plaintifE,  as  the  payment  of  premiums  on  a  life  policy. 
Held^  also,  that  no  degree  of  hardship  wUl  satisfy  the  rule  that  the  act  of 
God  rendering  the  performance  impossible  is  a  defence ;  and  in  no  case  is 
impossibility  an  excuse  if  it  refer  solely  to  the  personid  disability  of  the 
promisor,  there  being  no  natural  impossibility  in  the  thing,    lb. 

9.  Representation.  —  Representations  and  warranty.  —  Mate- 
BiAL  to  risk.  —  Heldy  that  the  contracting  parties  can  decide  for  them- 
selves, and  beforehand,  what  facts  and  representations  shall  be  deemed 
material.  This  they  may  do  by  converting  the  representations  into  a 
warranty,  or  they  can  agree  as  to  its  materi^ity  without  putting  it  on  the 
same  footing  as  a  warranty.  Seld^  that  a  warranty,  like  a  covenant,  fix- 
ing and  liquidating  the  quantum  of  damages,  will  not  be  created  nor  ex- 
tended by  construction  or  implication.  For  like  reasons  the  intention  of 
the  parties  as  to  the  materiality  bf  the  answer  or  representation  should  be 
clearly  manifested,  and  in  case  of  doubt  is  to  be  resolved  in  favor  of  the 
insured.  Held^  that  in  actions  on  policies  of  insurance  a  recovery  may  be 
presented  by  proof  of  verbal  representations,  which,  though  undesigned, 
are  material  to  the  risk.    Q-erhaueer  v.  No.  British  ^  Mer.  Ins.  Co.   lb. 

10,  Stockholder's  NOTE. — Treastirer.  —  Set-off. — Bankruptcy. 
—  The  company  became  insolvent  on  account  of  losses  at  thereat  Chi* 
cago  fire,  and  was  afterward  put  in  bankruptcy  by  its  creditors.  The  plaintiff 
was  one  of  the  original  subscribers  to  the  capital  stock  of  the  companjj^.  A 
part  only  of  the  amount  subscribed  bad  been  paid,  and  for  the  remainder 
ne  had  given  his  promissory  notes,  which  were  unpaid  at  the  time  of  the 
decree  in  bankruptcy.  The  plaintiff  was  also  at  the  time  of  the  fire  the 
treasurer  of  the  company,  and  had  a  large  amount  of  the  company's  funds 
in  his  hands,  which  he  claimed  to  have  borrowed  of  the  company.  He 
had  also  sustained  losses  to  a  large  amount  by  the  same  fire,  for  which  the 
company  was  liable  under  policies  it  had  issued,  and  claimed  that  the 
amount  due  under  the  policies  should  be  set  off  against  the  amounts  due 
the  company.  Held^  that  "  if  the  debt  due  from  the  plaintiff  were  an  or- 
dinary debt,  then,  the  set-off  would  be  allowed,  although  the  result  would 
be  to  pay  the  pla^itiff  his  claim  against  the  company  in  preference  to 
other  creditors."  Seld^  also,  that  ^'  the  plaintiff  nas  not  the  right  in 
equity  to  set  off  his  losses  on  the  policies  against  his  liabilities  for  the 
payment  of  the  stock  •  of  the  company.  The  obligation  of  every  person 
who  subscribes  and  owes  for  stock  m  such  a  company  as  this  is,  in  case  of 
its  insolvency,  to  pay  what  he  owes  for  the  benefit  of  the  creditors."  Hdd^ 
also,  that  whatever  may  have  been  the  view  of  the  plaintiff,  the  directors 
and  the  company  did  not  regard  the  plaintiff  as  the  mere  borrower  of  the 
fonds  in  his  nands ;  and  before  a  set-off  would  be  admissible  as  between 
&e  company  and  its  treasurer,  in  case  of  the  insolvency  or  bankruptcy  of 
the  former,  there  ought  to  be  satisfactory  evidence  that  he,  as  to  the 
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money,  had  taken  the  position  of  an  outside  party ;  in  other  words,  tiiat 
he  had,  as  to  the  money,  ceased  to  be  the  treasurer  of  the  company.  Scam- 
man  y.  Kimball^  lb.  Affirmed  on  appeal,  Chicago  L.  N.,  January  17, 
1874. 

See  ADMiRAiiTT  2,  8,  4 ;  Baiitkextptot,  8. 

MARRIED  WOMAN. 

See  HuSBAfTD  and  Wife. 

MARSHAL. 

See  Bankruptcy,  7. 

MASTER  AND  SERVANT. 

What  bisks  assumed  by  servant  engaged  in  dangerous  employ- 
ment. —  B.,  who  was  a  carpenter,  was  employed  b j  B.  to  go  in  a  boat, 
upon  a  submerged  lot  owned  by  him ;  and  do  certam  work  of  his  trade. 
While  there  at  work,  a  shot  was  fired  from  a  house  on  an  adjacent  lot, 
which  woimded  B.,  hence  his  action  for  damages.  It  appeared  that  B. 
knew  his  possession  of  the  lot  was  resisted  and  a  resort  to  arms  was  immi- 
nent at  any  moment.  He  did  not  inform  B.  of  this  fact,  and  the  latter 
had  no  reason  to  believe  he  was  going  into  danger  when  employed  to  do 
the  work. 

Seld^  R.  was  liable.  The  risk  B.  l^ally  agreed  to  take  was  sudias 
was  necessarily  incident  to  his  employment. 

R.  could  have  relieved  himself  of  responsibility  by  informing  B.  of  the 
facts  of  the  danger. 

The  concealment  of  facts,  or  the  failure  to  state  them  by  employer  to 
employ^,  which  would  tend  to  expose  any  hidden  and  unusual  danger  to 
be  encountered  in  the  course  of  the  employment,  to  a  degree  beyond  that 
which  the  employibent  fairly  imports,  renders  the  employer  liable  for  in- 
juries resulting  therefrom  to  the  employ^.  Baacter  v.  RoherU^  Am.  L.  B., 
January,  1874. 

MORTGAGE. 

1.  A  master  cannot  go  behind  the  decree  of  foreclosure  in  distrib- 
uting a  fund  raised  by  the  sale.  He  must  distribute  it  to  the  parties  en- 
titled under  the  decree.  Rice  v.  So.  Penna,  ^c.  Co.^  Legal  Int.,  January  2, 
1874;  S.  C,  Legal  Gazette,  January  2, 1874. 

2.  A  mortgage  made  to  secure  the  payment  of  certain  bonds  is 
made  for  the  benefit  of  the  bondholders  only,  and  no  one  can  have  an  in- 
terest in  the  mortgage  except  as  a  bondholder. 

Creditors  cannot  inquire  into  the  good  faith  of  a  transaction  by  the 
company,  unless  it  covers  a  &aud  intended  to  affect  them.    lb. 

See  Bankruptcy,  8. 
negligence. 

Where  an  inexperienced  agent  was  left  in  charge  of  a  train  of  cars,  for 
the  purpose  of  loading  the  cars  with  oil,  and  through  his  ignorance  or 
unskUful  management  a  collision  occurred  between  one  of  the  cars  and 
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the  looomotive,  resulting  in  a  fire  which  burned  plaintiff's  house,  the  rail- 
road company  was  held  responsible  for  his  acts.  Oil  Creek^  ^c.  Co.  v. 
Keighron^  Legal  Gazette,  January  9,  1874 ;  S,  (7.,  Legal  Int.,  January 
16,  1874. 

NOTICE. 

See  Bankruptcy,  5. 

NOTORIETY. 

See  Possession. 

POLICE  POWER  OF  STATE. 

See  Taking  Private  Property. 

POSSESSION. 

By  MARRIED  WOMAN  UNDER  PAROL  GIFT.  —  A  married  woman  to 
whom  possession  of  land  is  delivered  under  a  parol  gift,  and  who  occupies 
the  land  uninterruptedly,  adversely,  and  exclusively  as  her  own  for  fifteen 
years,  thereby  acquires  a  complete  title  in  herself,  subject  to  an  estate  by 
curtesy  in  her  husband,  where  the  husband,  although  living  with  her, 
claims  no  independent,  exclusive  occupation  in  himself.  Olark  v.  QHbert^ 
Am.  L.  R.,  January,  1874. 

Notoriety. — Possession  taken  under  a  parol  gift  is  adverse  in  the 

donee  against  the  donor,  and  if  continued  for  fifteen  years  perfects  the 

title  of  the  donee  as  against  the  donor.     The  donor  in  such  case  not  only 

knows  that  the  possession  is  adverse,  but  intends  it  to  be  so,  and  there  is 

no  occasion  for  any  notoriety.     Notoriety  is   only  important  where  the 

adverse  character  of  the  possession  is  to  be  brought  home  to  the  owner  by 

presumption,    lb. 

PRACTICE. 

In  U.  S.  courts.  — Persons  cannot  be  made  parties  to  a  bill  in  equity 
in  the  U.  S.  courts,  by  designating  them  by  a  fictitious  name  in  the 
introductory  part  of  the  bill  and  in  the  prayer  for  process. 

A  service  of  subpoena  upon  persons  so  designated  is  void. 

An  appearance  does  not  cure  such  defects  in  the  writ  and  its  service,  or 
make  such  persons  parties  on  the  record.  Kt/.  ^c.  Oo.  v.  Day^  Chicago 
L.  N.,  January  17, 1874. 

See  Bankruptcy,  7. 

PRESUMPTION  FROM  LAPSE  OF  TIME. 

See  Administrator's  Account. 

RATIFICATION. 

See  Corporation,  1 ;  Bankruptcy,  10. 

SET-OFF. 

Non-negotiable  note,  &c.  &c.  —  A  non-negotiable  note  payable  on 
demand  was  executed  to  F.  by  the  defendant.     Fourteen  years  later  the 
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note  was  transferred  and  delivered  by  F.  to  the  plaintiff  in  part  payment 
of  a  debt,  and  the  plaintiff  brought  suit  in  his  own  name  thereon  under 
the  statute  authorizing  a  suit  to  be  brought.  At  the  time  the  plaintiff 
took  the  note  of  F.  the  defendant  had  for  several  years  had  a  claim  on 
book  against  F.  greater  than  the  note.  The  plaintiff  knew  this,  and  had 
shortly  before  been  present  at  a  meeting  of  F.  and  the  defendant  at  which 
they  had  attempted  to  adjust  their  mutual  claims,  and  at  which  F.  had 
told  him  that  he  intended  to  apply  the  note  in  part  payment  of  his  in- 
debtedness to  the  defendant.  He  also  knew  that  the  defendant  expected 
such  application  to  be  made.  The  application  however  was  not  actually 
made  at  the  time,  the  parties  separating  without  having  agreed  as  to  the 
exact  balance  due.  Whether  the  defendant  could  set  off  his  claim  against 
the  note  in  the  suit,  quoere.  The  authorities  both  English  and  American 
are  in  conflict  and  confusion  upon  the  point. 

Whether  or  not  such  set-off  could  be  made  in  an  ordinary  case,  yet 
here  the  plaintiff  must  be  regarded  as  having  taken  the  note  with  full 
knowledge  of  an  understanding  of  the  parties  that  it  should  be  applied 
upon  the  book  account  of  the  plaintiff,  and  therefore  as  having  ts^en  it 
subject  to  the  right  of  the  defendant  to  make  the  set-off. 

It  was  not  found  in  terms  that  F.  was  insolvent  at  the  time  the  set-oS 
was  sought  to  be  made,  but  it  appeared  that  the  defendant  had  obtained 
judgment  against  F.  more  than  a  year  before  for  the  amount ;  that  the 
debt  had  then  been  of  several  years*  standing,  and  that  the  execution  ob- 
tained upon  the  judgment  had  never  been  collected.  Heldy  that  it  might 
reasonably  be  inferred  that  F.  had  not  the  means  of  payment  or  that  they 
were  beyond  the  reach  of  l^al  process.  Fitch  v.  O-ates^  Am.  L.  R,  Janu- 
ary, 1874. 

See  Corporation,  2. . 

SPRING  GUN. 

Injury  to  trespasser.  —  Defendant  set  a  spring  gun  to  protect  his 
vineyard  from  trespassers ;  plaintifE  entered  the  premises  without  per- 
mission  of  defendant,  with  the  intention  of  taking  grapes,  without  notice 
or  knowledge  of  his  spring  gun,  and  was  wounded  by  it.  Held^  that  be 
is  entitled  to  recover  for  the  damages  sustained  by  reason  of  the  wound, 
in  an  action  against  defendant.  Hooker  v.  Millery  Western  Jurist,  Janu- 
ary, 1874. 

STATE  TAXATION. 

No  CONSTITUTIONAL  IMPLICATIONS  PROHIBIT  a  state  tax  upon  the 
property  of  an  agent  of  the  government  merely  because  it  is  the  property 
of  such  an  agent.  A  contrary  doctrine  would  greatly  embarrass  the 
States  in  the  collection  of  their  necessary  revenue  without  a  correspond- 
ing advantage  to  the  United  States.  U.  &.  It.  R.  v.  PenUton^  Legal  Int., 
JTanuary  2,  1874 ;  S.  (7.,  Legal  Gazette,  January  16,  1874. 

STORE-KEEPER. 

See  Bankruptcy,  7. 
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STOCKHOLDEK. 

Rexations  of  stoceiholdeb  indebted  to  insolvent  corporation  for 
unpaid  shares  considered.  Sawyer  y.  Soag^  Chicago  L.  N.,  January  17, 
1874. 

TAKING  PRIVATE  PROPERTY. 

Police  power.  —  Before  private  property  can  be  taken  or  charged, 
even  under  the  police  power  of  the  state,  there  must  be  an  adj'udication 
by  some  tribunal  authorized  by  law,  upon  the  facts  which  render  the  taking 
proper.     Oity  of  FhUa.  y.  Scott,  Legi  Int.,  January  9, 1874. 

TAX  SALE. 

Fraudulent  combination.  —  Where  the  bidders  at  a  tax  sale  form  a 
ring,  and  each  takes  a  bid  and  piece  of  land  as  his  turn  comes,  such  sale  is 
void ;  and  land  so  purchased  and  afterwards  conveyed  by  tax  deed  can- 
not be  held  by  such  purchaser  as  against  the  owner.  JSaston  v.  Mawhinney, 
WeBtem  Jurist,  January,  1874. 

TITLE. 

Cloud  upon.  —  Equity  jurisdiction  to  remove.  —  The  orator 
alleged  in  his  bill  that  R.,  his  ward,  was  the  owner  of  a  farm  in  F.  and 
had  a  homestead  therein,  and  that  he  was  adjudged  a  bankrupt,  and  the 
defendant  appointed  his  assignee,  and  that  said  homestead  was  decreed  to 
R.  by  the  court  of  bankruptcy ;  that  R.  absconded,  and  the  orator  was 
appointed  his  ^ardian ;  that  the  defendant  thereafterwards  obtained 
judgment  by  default  against  R.,  before  a  justice  of  the  peace,  without  the 
service  of  process,  notice,  or  recognizance  for  review,  and  levied  his  exe- 
cution upon,  and  set  off,  said  homestead;  that  it  was  the  duty  of  the 
orator,  as  such  guardian,  to  sell  said  homestead  for  the  support  of  R.'s 
family,  but  that  said  levy  and  set-off  hindered  and  impeded  his  selling  the 
same,  and  constituted  a  cloud  upon  the  title  thereof ;  and  prayed  that  said 
cloud  be  removed.  The  answer  averred  that  the  court  of  bankruptcy 
adjudged  that  R.  had  a  homestead  interest  in  said  farm  ;  that  the  defend- 
ant's claim  upon  which  said  judgment  was  founded  was  anterior  to  the 
acquisition  of  said  homestead,  and  that  said  homestead  was  not  exempt 
from  said  levy  and  set-pff.  The  case  was  heard  on  bill  and  answer.  Held, 
that  the  case  was  not  one  for  the  interposition  of  a  court  of  equity.  Rooney 
V.  Soide,  Am.  L.  R.,  January,  1874. 

TITLE  OF  ACT. 

The  act  of  January  2,  1871,  entitled  '^A  further  supplement  to  the  act 

incorporating  the  city  of  Harrisburg,  in  the  county  of  Dauphin,  passed 

April  9,  1869,"  is  defective  in  title,  contains  several  distinct  subjects,  and 

is  unconstitutional  and  void.  In  re  State  Street^  Legal  Chronicle,  January 

3, 1874. 

TRESPASSER. 

See  Spring  Gun. 

« 

TRUST  DEED. 

See  Bankruptcy,  10. 
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TRUST  FUND. 

See  Corporation,  2. 

UNITED  STATES  COURTS. 

See  Practice;  War. 

VOUCHERS  IN  BANKRUPTCY. 

See  Bankruptcy,  7. 

WAR. 

Rule  applied  in  respect  to  proceedinos  in  the  courts  op  a 
STATE  IN  REBELLION.  —  While  the  existence  of  war  closes  the  courts  of 
each  belligerent  to  the  citzens  of  the  other,  it  does  not  prevent  the  citizens 
of  one  bemgerent  from  taking  proceedings  for  the  protection  of  their  own 
property  in  their  own  courts,  against  the  citizens  of  the  other,  wheneTer 
the  latter  can  be  reached  by  process. 

Before  the  late  civil  war  certain  citizens  of  California  and  Illinois  had 
brought  suit  in  the  circuit  court  of  the  United  States  in  Texas  ag^nst 
citizens  of  that  State  to  quiet  the  title  of  the  complainants  to  a  tract  of 
land  there  situated,  and  prevent  harassing  and  vexatious  litigation  from  a 
multiplicity  of  suits.  On  the  20th  of  June,  1866,  a  final  decree  was  en- 
tered in  that  suit,  the  circuit  pourt  being  then  open  in  Texas,  and  active 
hostilities  having  there  ceased,  although  the  proclamation  of  the  President 
announcing  the  close  of  the  war  in  that  State  was  not  made  until  the  20th 
of  August  afterwards :  — 

Held^  that  the  complainants  had  a  right  to  proceed  in  the  circuit  court 
of  the  United  States  to  protect  their  property  situated  in  Texas  from  seiz- 
ure, invasion,  or  disturbance  by  citizens  of  that  State,  so  soon  as  that  court 
was  opened,  whether  oflBicial  proclamation  was  made  or  not  of  the  cessation 
of  hostilities.     Ma%ter%on  v.  Howard^  Chicago  L.  N.,  January  10, 1874. 

See  Insxtrange,  8. 

WILL. 

1.  Construction. — Where  a  will  provides  that  un  executor  is  "to  have 
the  control  and  management  of  all  the  affairs  of  the  farm  devised,  and  of 
keeping  together  the  property  during  the  life  of  the  widow,  and  keep  her 
provided  for  so  long  as  she  shall  live  or  remain  his  widow,  and  to  sell  and 
dispose  of  such  property  as  may  be  in  the  judgment  of  the  executor  neces- 
sary, from  time  to  time,  in  the  management  of  the  farm  and  for  the  com- 
fortable support  of  the  widow,  and  as  soon  as  she  ceases  to  be  his  widow 
the  property  is  to  be  sold  and  the  proceeds  divided  equally  among  his 
chil(hren  and  heirs,  the  same  as  at  her  death,'^  Ac,  upon  an  election  by  the 
widow  not  to  take  under  the  will,  upon  the  application  of  one  of  the  heirs, 
an  inquest  was  awarded.    In  re  Births  Legal  Chronicle,  Januarv  8, 1874. 

2.  A  devise  of  real  estate  to  the  son  of  the  testator,  ana  ^*  in  case 
mv  son  should  die  without  leaving  any  issue,'*  ^'  then  the  real  estate  to  be 
sold,*'  &c. :  held^  that  the  son  took  a  defeasible  estate,  which  terminated  at 
his  death.    Hickman  v.  Blackmore^  hegaX  Gazette,  January  16, 1874. 
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DIGEST  OF  CASES 

PUBLISHED  m  EXTENBO  IN   LATE    ISSUES  OF  AMERICAN    LEGAL  PERI- 
ODICALS. 

AGREEMENT  TO  REFER. 

Not  revocable  after  case  well  advanced.  —  An  agreement  to 
refer  to  arbitrators,  by  which  important  rights  are  gained  and  lost  recip- 
rocally, and  which  is  not  merely  a  naked  power  to  refer,  is  not  revocable 
after  the  referees  have  gone  far  into  the  case.  Paist  y.  Caldwell^  Legal 
Gazette,  February  6, 1874. 

ARBITRATION  AND  AWARD. 

1.  The  PARTIES  BY  WRITING  HAVING  AGREED  TO  REFER  all  matters  in 

controversy  in  a  pending  suit  to  arbitrators, "  without  the  right  to  appeal, 
file  exceptions,  or  take  out  a  writ  of  error,"  the  court  refused  to  disturb 
the  award.  ShuUr  v.  Keavy^  Legal  Gazette,  February  6,  1874  ;  Legal 
Chronicle,  February  7,  1874. 

2.  An  AWARD  OF  ARBITRATORS  THAT  EXCEEDS  THE  SUM  CLAIMED  in 

the  several  counts  of  the  narr,  but  is  not  greater  than  the  amount  of  dam- 
ages claimed,  will  not  be  disturbed.  Graham  v.  Walker^  Legal  Chronicle, 
Februaiy  14,  1874. 

3.  The  court  of  common  pleas  has  no  power  to  reform,  remodel,  or 
alter  an  award  of  arbitrators  which  has  become  an  absolute  judgment  of 

record.     lb, 

ATTORNEY. 

See  Judgment  ;  Partnership,  1. 

BANKRUPTCY. 

1.  Usury.  ^-  Position  of  creditor.  —  A  creditor  offering  to  prove  a 
debt  against  a  bankrupt  estate  stands  in  the  position  of  a  plaintiff  at  law, 
and  in  Illinois,  if  his  debt  is  usurious,  forfeits  the  whole  interest. 

The  assignee  can  take  advantage  of  usury,  and  the  defence  is  good  so 
long  as  any  part  of  the  principal  debt  remains  unpaid.  In  re  Prescott^ 
Chicago  L^alNews,  January  81, 1874. 

2.  Set-off.  —  Mutual  debts  and  credits.  —  Construction  of  sec- 
tion 20.  —  Insurance.  — Plaintiff  borrowed  money  of  an  insurance  com- 
pany, but  before  the  time  of  payment  the  company  became  insolvent,  and 
a  decree  of  bankruptcy  was  entered  against  it.   Held^  that  under  the  twen- 

VoL.  L  2 
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tieth  section  of  the  bankrupt  law  he  can  set  off,  as  against  this  debt, 
claims  for  the  amounts  due  on  policies  of  insurance  issued  to  him  by  the 
company,  although  this  would  give  him  a  preference  over  the  oth^ 
creditors;  that  this  was  a  case  of  mutual  debt  and  credit  within  die 
meaning  of  this  section  ;  that  in  this  case  the  money  loaned  not  being  due 
at  the  tune  the  bill  was  filed,  it  is  competent  for  the  plaintiff  to  call  upon 
a  court  of  equity  to  allow  a  set-off.  Drake  v.  Mollo^  Ins.  Law  Journal, 
December,  1873. 

BOND. 

Of  physician  not  to  peactisb,  with  penalty.  —  A  bond  condi- 
tioned that  the  defendant,  a  physician,  should  not  practise  medicine  within 
five  miles  of  the  village  of  Skippackville,  does  not  operate  as  a  liquidation 
of  damages  for  a  breach  of  its  condition,  but  as  a  penalty  designed  to 
cover  any  damages  the  plaintiff  might  suffer  by  the  defendant's  breach  of 
the  bond,  in  practising  within  the  prescribed  limits.  Bigony  v.  Tywn^ 
Legal  Gazette,  February  6,  1874. 

See  Tbeasubeb. 

certiorari. 

Laches  in  application  for.  —  A  certiorari  must  be  applied  for 
within  a  reasonable  time.  Laches  of  the  defendant  will  deprive  him  of  the 
benefit  of  any  exception  to  the  proceedings  had  before  a  justice  of  the 
peace.     Scheafer  v.  Smithy  Legal  Chronicle,  February  14,  1874. 

constitutional  law. 

Regulation  of  commerce  between  the  states.  —  An  act  of  a 
state  legislature,  as  follows :  ^^  In  the  month  of  September,  annually,  each 
railroad  company  shall  fix  its  rates  of  fare  for  passengers  and  freight,  for 
transportation  ojE  timber,  wood,  and  coal  per  ton,  cord,  or  thousand  feet,  per 
mile  ;  also,  its  fare  and  freight  per  mile  for  transporting  merchandise  and 
articles  of  the  first,  second,  third,  and  fourth  grades  of  freight ;  and  on  the 
first  day  of  October  following  shall  put  up  at  all  stations  and  depots  on  its 
road  a  printed  copy  of  such  fare  and  freight,  and  cause  a  copy  to  remain 

£osted  during  the  year.  For  wilfully  neglecting  so  to  do,  or  for  receiying 
igher  rates  of  fare  or  freight  than  those  posted,  the  company  shall  forfeit 
not  less  than  one  hundred  dollars,  nor  more  than  two  hundred  dollars  to  any 
person  injured  thereby  and  suing  therefor,"  is  not  invalid  as  being  beyond 
the  power  of  the  State  to  control  commerce. 

The  above  section  is  not  in  conflict  with  the  Constitution  of  the  United 
States,  art.  1,  sec.  8,  which  gives  to  Congress  the  power  *'  to  regulate 
commerce  with  foreign  nations,  and  among  the  several  states,  and  with 
the  Indian  tribes ;  "  it  is  merely  a  poUce  regulation,  and  as  such  clearly 
within  the  control  of  the  state  legislature. 

Semble^  if  the  above  section  was  a  regulation  of  commerce,  it  would  in 
the  light  of  the  authorities,  of  reason  and  of  principle,  be  vsdid  until  su- 
perseded by  the  paramount  action  of  Congress.  The  case  of  FtUler  v.  The 
Chicago  ^  Northwestern  Railway  Co.  21  Iowa,  187,  approved  and  af- 
firmed ;  Chicago  ^  N.  W.  B,  B,  Co.  v.  Fuller^  Western  Jurist,  Febmary, 
1874. 
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CONTRACT. 

!•  CONSTBXTCTION  OF  CONTRACT  TO  PAVE.  —  PREVENTION  0¥  COM- 
PLETION OP  CONTRACT  BY  LEGISLATIVB  ACTION,  —  A  city  Ordinance  au- 
thorized the  paving  of  Beckett  Street  from  Woodland  Street  to  48d  Street, 
and  the  city  made  a  contract  with  the  plaintiffs,  for  paving  the  street  be- 
tween those  two  points.  The  plaintifite  were  prevented  from  paving  the 
whole  distance  by  an  act  of  Assembly,  which  prohibited  the  opening  of 
streets  through  Hamilton  Park.  The  work  was  done  by  the  plaintiffs 
under  the  supervision  of  the  commissioner  of  highways,  and  was  ap- 
proved by  him.  Held^  that  the  plaintiffs  having  paved  the  street  as 
far  as  they  were  permitted  by  law  to  pave,  were  entitled  to  recover  from 
the  property  owner  for  the  portion  of  the  work  with  which  he  was  charge- 
able. 

A  selection  of  the  paver  made  by  the  property  owners  is  not  vitiated 
by  the  fact  that  it  was  made  before  the  passage  of  the  ordinance  author- 
izing the  paving,  if  it  was  allowed  to  remain  in  full  force,  unrevoked  and 
unobjected  to,  and  the  work  was  allowed  to  proceed  without  objection. 

Other  points  relative  to  contracts  for  pavmg  public  streets.  Phila.  v. 
i'eM,  Legal  Intelligencer,  February  13, 1874. 

2.  Not  to  practise  "in  the  neighborhood."  —  Bfefore  a  cove- 
nant not  to  practise  medicine  "  in  the  neighborhood  "  can  be  enforced  in 
equity,  evidence  must  be  jriven  to  show  the  extent  of  the  practice  sold  to 
plaintiff.     McNutt  v.  McSwen^  lb. 

3.  By  liBTTER.  —  Implication  op  law  as  to  deed.  —  A.  desiring  to 
sell,  and  P.  to  buy  certain  tracts  of  land  belonging  to  A.,  entered  into  a 
correspondence  by  letters  and  telegrams,  in  which  the  lands  and  the  prices 
were  sufficiently  described.  Seld^  that  the  correspondence  contained  all 
the  requisites  of  a  valid  contract  of  sale. 

Where  the  parties  agree,  the  one  to  sell  and  the  other  to  purchase 
land  at  a  price  mention^,  the  law  implies  that  a  deed  will  be  executed 
and  the  money  paid  in  a  reasonable  time.  Polhemus  v.  Ashley.^  Pac. 
Law  Reporter,  January  20,  1874. 

DAMAGES. 

1.  By  construction  op  railroad. — In  estimating  damages  caused 
by  construction  of  a  railroad,  the  general  selling  price  of  lands  in  the 
neighborhood  is  to  be  taken  as  a  standard.  Hay%  v.  Briggs^  Pittsburg 
Leg.  Jour.,  February  4, 1874. 

2.  In  actions  por  libel,  the  question  of  damages  is  for  the  jury,  and 
the  court  cannot  assume,  as  a  matter  of  law,  that  the  plaintiff  is  entitled  to 
only  nominal  damages.  Lick  v.  Otveny  Pac.  Law  Reporter,  January  20, 
1874. 

See  Bond. 

deed. 
See  Contract,  8. 
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GIFT. 

Dblivbby  ESSEKTiAli  TO  VALIDITT  OF.  —  The  decedent  executed  an 
assignment,  sealed  it  up  in  an  envelope,  and  placed  it  in  the  fire-proof  of 
the  firm  of  which  he  was  a  member.  Upon  the  outside  of  the  envelope, 
he  wrote  the  name  of  the  assignee,  adding,  '^  Please  send  this  to  him  on  my 
death."  After  his  death  it  was  found  in  the  fire-proof.  Hdd,  not  to  h^ 
a  ^if t,  or  to  create  a  trust  in  favor  of  the  assignee,  as  there  had  been  no 
deuvery.     7bf/lor*9  Appeal^  Legal  Grazette,  February  13,  1874. 

GUARDIAN. 

PoWEBS  OF.  —  A  guardian  is  but  a  representative  of  his  ward,  and  has 
no  greater  power  in  tne  disposition  of  the  property  of  his  ward  than  the 
latter  would  have  if  laboring  under  no  disability.  Flege  v.  Garvej/i  Pac. 
Law  Reporter,  February  8, 1874. 

HOMESTEAD. 

How  ALIENATED.  —  The  estate  held  by  a  husband  or  wife  in  a  home- 
stead cannot  be  alienated  by  the  voluntary  act  of  either  or  both  of  the 
parties,  except  in  conformity  to  the  statute  in  force  at  the  time.  Flege  v. 
Garvey^  Pac.  Law  Reporter,  February  8,  1874. 

HUSBAND  AND  WIFE. 

1.  Wife's  beal  estate.  —  Judgment  against  httsband. — The 
plaintiff  purchased  at  public  sale  certain  real  estate  owned  by  a  married 
woman,  and  made  a  deposit  upon  account  of  the  purchase.  Ascert^ning 
afterwards  that  there  were  numerous  judgments  against  the  husband,  he 
rescinded  the  contract  and  sued  to  recover  the  money  deposited.  Held^ 
that  the  facts  showing  that  the  property  was  purchas^  by  the  owner  out 
of  her  own  means,  the  plaintiff  was  not  entitled  to  recover.  Sehleseinger 
V.  Fllis^  Legal  Gazette,  February  6, 1874 ;  L^al  Lit.,  February  6, 1874. 

2.  Insubance.  —  A  husband  has  an  insurable  interest  in  the  buildings 
on  a  wife's  real  estate.  Am.  Cen.  Ins*  Co.  v.  McLanathan^  Ins.  Law 
Journal,  December,  1873. 

See  Homestead. 

INJUNCTION. 

License  to  pkbfobm  PABTicniiAB  act.  —  An  injunction  to  restram 
defendant  from  removing  surplus  soil,  &c.,  from  land,  was  refused  where 
it  was  shown  that  a  license  to  make  such  removal  had  been  granted  to 
defendant,  and  he  had  expended  money  on  the  faith  of  the  license.  Davii 
V.  Souder^  Legal  Gazette,  February  13,  1874 ;  Legal  Litel.,  February  13, 
1874. 

insurance. 

1.  Agent. — Knowledge  of  binds  peincipal.  — Heldy  that  an  agent 
authorized  to  issue  policies  of  insurance  and  consummate  the  contract 
binds  the  principal  by  any  act,  agreement,  representation,  or  waiver, 
within  the  ordinary  scope  or  limit  of  insurance  business,  which  is  not 


Fabroaiy,  1874.]  THE  AMBRICAN  LAW  TIMES.  21 

Vol.  I.]  D10S8T  ov  Casks.  [No.  2. 

known  by  the  assured  to  be  beyond  the  authority  granted  to  the  agent. 
Am,  Cent.  Ins.  Co,  y.  McLanathan^  Ins.  Law  Jounial,  December,  1873. 

2.  Application.  —  Opinion  of  eitheb  party. —  Seld^  that  the  opin- 
ion of  the  president  of  the  company  as  to  the  truthf ubiess  of  certain  state- 
ments maoe  in  the  application,  or  what  he  would  have  done  under  certain 
circumstances,  had  no  bearing  on  the  case,  and  was  properly  rejected. 
ffeld^  that  it  is  a  question  of  law  for  the  court,  and  not  to  be  settled  by 
either  party,  how  far  false  statements  in  the  application  affect  the  validity 
of  the  contract.     Wash.  L\fe  Ins.  Co.  v.  Saney^  lb. 

3.  Assessment. — Pbemium  notes  as  considbeation.  —  Statute 
liabilrry  not  to  be  assessed  till  pbemium  notes  exhausted. — 
Held^  that  premium  notes  in  a  mutual  fire  insurance  company  are  a  part 
of  the  contract  price,  or  consideration  of  the  insurance,  and  constitute  a  re- 
served fund  or  investment  of  the  capital  of  the  corporation.  Held^  that 
the  application  of  such  an  assessment  as  between  the  members  themselves, 
most  be  determined  by  the  character  of  the  liability,  which  is  subject  to 
the  assessment.  Reld^  that  the  statute  liability,  outside  of  the  deposit 
note,  is  not  properly  of  the  corporation,  but  is  rather  an  indemnity  im- 
posed by  law  upon  the  members.  Held^  that  under  the  general  statutes, 
^'  ^^9  §§  48-54,  the  deposit  notes  should  first  be  exhausted  before  resort- 
ing to  the  further  liability  imposed  by  law  on  the  policy  holders.  Cbm- 
monwealih  v.  Mon.  Mut.  Fire  Ins.  Co.   lb. 

4.  Damages.  —  Refusal  to  bebuild.  —  Plaintiff  in  error  gave  notice 
that  it  would  repair  the  buildii^  injured  by  fire,  but  neglected  to  do  so 
for  upward  of  a  month,  when  it  had  suffered  additional  injury  by  being 
exposed  to  the  weather.  Held^  that  defendant  in  error  is  entitled  to  re- 
cover for  the  damages  incident  to  this  delay.  American  Central  Ins.  Co. 
V.  McLanathan^  lb. 

6.  Description  op  pbemises.  —  Ebbob  in.  —  The  property  of  the  de- 
fendant in  error,  insured  by  plaintiff  in  error,  was  described  as  situated  on 
the  comer  of  Second  and  vine  streets.  As  a  matter  of  fact,  the  property, 
as  was  well  known  to  the  agent,  was  situated  on  the  comer  of  Second 
and  Elm  streets,  and  the  mistake  was  made  by  the  agent  in  writing  the 
policy.  Held^  that  the  contract  was  not  void  for  uncertainty,  nor  is 
there  any  need  of  applying  for  a  reformation  of  the  contract,  provided  it 
appears  from  the  face  of  the  instrument  or  extrinsic  foots  which  is  the 
tme  and  which  the  false  description,     lb. 

6.  Expiration  of  policy.  —  One  condition  of  a  policy  of  life  insur- 
ance was,  that  ''  within  each  calendar  month  the  insured  shall  also  pay  as 
a  mortuary  assessment,  the  further  sum  of  two  dollars,"  &c.  It  was  further 
provided  that  a  non-performance  of  any  of  the  conditions  of  the  policy 
nullified  the  contract  of  insurance  and  worked  a  forfeiture  of  any  claim  on 
the  part  of  the  insured  against  the  insurer.  On  one  of  its  customary  printed 
blank  forms  of  receipts  and  notices  of  mortuary  assessments,  the  insurer, 
April  13, 1872,  gave  its  receipt  for  an  assessment  for  March  1872,  and, 
annexed  thereto,  this  notice  of  the  assessment  for  April :  '^  Mortuary 
Assessment  No.  30  will  be  due  and  payable  on  or  before  the  1st  day  of 
May,  1872."  Without  that  assessment  having  been  paid,  the  insured  died 
on  the  night  of  May  1st,  1872,  before  midnight.  Reld^  that  the  policy 
continued  until  midnight  of  May  1st,  and  the  insurer  was  liable.     Och 
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V.  Homestead  Bank  ^  Life  In%.  Co.,  Pittsburg  L^al  JonmaU  Febraary 
11,  1874.     (See  present  issue  of  Law  Times.^ 

7.  Insubable  Interest.  —  Trustee  or  agent.  —  A  trustee  or  agent 
baying  no  personal  pecuniary  interest  in  the  property  has  an  insurable  in- 
terest sufficient  to  effect  an  insurance  thereon.  Am.  Oen.  Ins.  Co.  y.  Me- 
Lanathany  Ins.  Law  Journal,  December,  1873. 

8.  Material  Pacts. — Trivial  facts  cannot  be  made  material. 
—  Seldy  that  neither  partry  can,  without  the  consent  of  the  other,  lift  an 
unimportant  and  triyial  thing  into  a  material  and  essential  fact,  nor,  when 
the  contract  has  been  executed  by  the  other  party,  and  it  is  called  upon  to 
perform  its  obligations,  can  it  say  that  this  triyial  matter  was  essential,  and 
that  it  did  not  exist  as  represented.  If  a  party  would  make  anything 
material  other  than  what  the  law  says  is,  it  must  be  made  known  to  the 
opposite  party  prior  to  the  contract.  Washington  Life  Ins.  Co.  v.  Honey ^  lb. 

See  Bankruptcy,  2 ;  Husband  and  Wife,  2 ;  State  Law. 

interest. 
See  Pleading  and  Practice,  2. 

JUDGMENT. 

Transcript  which  shows  only  appearance  by  attorney.  —  If 
suit  be  brought  in  one  state  upon  the  transcript  of  the  record  of  a  judg- 
ment rendered  by  a  court  of  record  in  anodier  state,  which  transcript 
shows  that  the  defendant  was  not  seryed  with  process,  but  recites  that  he 
appeared  by  attorney  only,  the  judgment  debtor  may,  under  the  rule  of 
law  as  settled  by  the  supreme  court  of  the  United  States,  ayer  and  prove 
that  such  attorney  had  no  authority  so  to  appear ;  and,  if  proven,  such 
judgment  will  be  void.  The  rule  is  otherwise,  when  suit  is  brought  here 
upon  a  judgment  rendered  in  Ohio.  Marks  y.  Fardyce^  Am.  Law  Record, 
January,  1874. 

See  Partnership  ;     Pleading  and   Practice,  2 ;    Vendor  ato 

Vendee. 

jury. 

Direction  by  court.  —  To  warrant  an  unqualified  direction  to  the 
jury  in  fayor  of  one  party  or  the  other,  the  evidence  must  either  be  un- 
disputed, or  the  preponderance  so  decided  that  a  yerdict  against  it  would 
be  set  aside  and  a  new  trial  granted.  Commonwealth  y.  Magee^  Legal 
Chronicle,  February  7, 1874. 

LACHES. 

See  Certiorari. 

LANDLORD  AND  TENANT. 

Tenant  in  possession.  —  Proof  by  to  dispute  laih^lord's  tetub. 
•'—  In  order  that  a  defendant  in  an  action  of  unlawful  detainer  may  avail 
himself  of  the  rule  that  a  tenant  who  did  not  enter  under  the  lease,  bat 
was  in  possession  at  the  time  it  was  made,  is  not  estopped  from  disputing 
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his  landlord's  title,  he  must  prove  paramount  title  in  himself.  It  is  not 
enough  to  dispute  the  title  by  averment.  The  production  of  a  lease  which 
is  yalid  as  a  contract  makes  out  a  primd  facte  case  for  the  landlord.  Pe- 
raUa  v.  CHnoehio,  Pac.  Law  Reporter,  January  27,  1873. 

LEX  LOCL 

Operation  of  state  law.  —  Similar  statutes  in  adjoining 
STATES.  —  Action  against  cnizEN  op  one  state  for  violation  of 
LAW  OF  ANOTHER  STATE  BY  AGENT.  —  Aldrich  &  Co.,  oil  merchants 
at  Cincinnati,  Ohio,  upon  a  written  order  of  Mary  Van  Camp,  a  druggist 
doing  business  at  Metamora,  Indiana,  and  a  stranger  to  A.  &  Co.,  for- 
warded one  barrel  of  gasoline  to  B.,  at  Metamora,  with  instructions  to 
deliver  it  to  Van  C,  if  she  was  responsible.  The  gasoline  was  delivered 
and  placed  in  the  cellar  of  Mrs.  Van  C,  where,  in  consequence  of  the  bar- 
rel leaking,  an  explosion  occurred,  causing  the  death  of  four  persons, 
among  them  that  of  C.  M.  Van  Camp,  the  plaintiff^s  intestate.  By  a 
statute  of  Indiana,  a  copy  of  the  Ohio  statute,  it  was  unlawful  to  sell  gas- 
oline in  that  State,  for  illuminatingpurposes,  before  the  same  was  in- 
spected and  branded  ^^  approved."  The  gasoline  had  not  been  caused  to 
be  inspected  by  B.,  at  Metamora,  before  delivery  to  Mrs.  Van  C,  and 
there  was  no  evidence  that  A.  &  Co.  knew  for  what  purpose  she  bought 
it,  or  that  they  gave  any  instructions  to  B.  to  deliver  it  without  inspec- 
tion, or  that  they  knew  or  had  cause  to  believe  that  he  would  do  so.  All 
that  A.  &  Co.  did  in  the  matter  was  done  in  Cincinnati.  By  the  Code  of 
Indiana,  as  by  statute  in  Ohio,  an  action  is  given  to  the  personal  repre- 
sentative of  the  deceased  who  comes  to  his  death  by  the  wrongful  act, 
neglect,  or  default  of  another.  The  plaintiff,  the  duly  appointed  adminis- 
tratrix of  the  deceased  C.  M.  Van  Camp,  under  the  laws  of  Indiana, 
brought  her  action  in  the  superior  court  of  Cincinnati  against  A.  &  Co,, 
for  causing  the  death  of  her  intestate  by  their  wrongful  act  and  n^lect  in 
delivering  the  gasoline  to  Mrs.  Mary  Van  Camp,  by  their  agent  B.,  at 
Metamora,  before  the  same  was  inspected.  Seld^  that  the  law  of  Indiana 
was  not  violated  by  defendants;  that  there  being  no  evidence  of  B.'s 
agency  to  violate  the  same,  the  presumptions  against  his  authority  to  do 
so  mustprevail.  Story  on  Agency,  sec.  197 ;  Owens  v.  Sail,  9  reters, 
607  ;   Waasem  v.  Underhill,  2  N.  H.  605,  &c. 

Seld,  also,  that  even  if  defendants  did  violate  the  law  of  Indiana,  the 
plaintiff  had  no  remedy  in  the  courts  of  Ohio.  Woodward  v.  3Iich.  ^ 
Ind.  R.  B.  Co.  10  Ohio  St.  121 ;  Richardson  v.  N.  Y.  O.  R.  R.  Co.  98 
Mafls.  85  ;  Hwat  v.  Townall,  9  Vermont,  411,  &c. 

Yaplb,  J.,  dissenting,  cited :  Sedgwick  on  Stat.  362 ;  Westlake's  Priv. 
International  Law,  sec.  158,  276,  &c. ;  Am.  Law  Record,  February, 
1874. 

LIBEL. 

1.  RmicuLB.  —  A  publication  which  tends  to  reflect  shame  upon  a  per- 
son, and  to  hold  him  up  to  the  people  as  an  object  of  ridicule,  is  libellous. 
Lick  V.  Owen^  Pac.  Law  Reporter,  January  20, 1874. 

2.  Pbesxtmptions  as  to  malice.  —  If  a  publication  be  libellous  and 
not  privileged,  the  law  implies  that  it  was  maUcious. 


24  THE  AMERICAN  LAW  TIMES.  [Febnuij,  1874. 

Vol.  I.]  DioBST  OF  Cases.  [No.  2. 

This  is  not  a  presumpfcion  which  may  be  wholly  overcome  by  proof, 
but  is  a  legal  condasion,  which  cannot  be  rebutted.    lb. 

8.    PbOOF  of  MrnOATINO  CIBCTJMSTANCBS  as  affecting  MALICE.— 

Though  the  absence  of  actual  maUce  cannot  be  shown  as  a  bar,  the  de- 
fendant may  plead  and  prove  any  mitigating  circumstances  to  reduce 
the  amount  of  the  damages.    lb. 

See  Damages,  2. 

LICENSE. 

See  Injunction. 

limitations. 

Suspension  of  statute  of,  during  the  rebellion.  —  The  point 
was  made  that  the  lien  was  lost  bv  lapse  of  time ;  that  the  judgment  was 
recovered  more  than  three  years  before  the  filing  of  the  bill.  The  judg- 
ment was  recovered  in  March,  1861.  The  present  suit  was  brought  in 
March,  1868.  Heldy  that  from  this  period  of  seven  years  there  should 
be  excluded  the  time  when  civil  war  was  flagrant  in  Arkansas,  to  wit, 
from  April,  1861,  to  April,  1866,  and  that  there  remained  but  two  years 
in  which  the  statute  of  limitations  was  in  force  against  the  judgment 
Kauffman  v.  Kauffman^  Chicago  Legal  News,  January  31, 1874. 

LOCAL  OPTION  LAW. 

Of  Pennsylvania  construed.  —  Under  the  local  option  acts  of 
March  27th,  1872,  and  March  6th,  1873,  all  officers  are  prohibited  from  is- 
suing licenses  to  sell  liquor,  in  counties  that  have  voted  against  license,  and 
this  prohibition  includes  the  county  treasurer. 

The  right  to  distil  liquor  does  not  carry  with  it  the  right  to  sell  it  in 
such  counties.  Commonwealth  v.  Mailer^  Legal  Gazette,  February  13, 
1874. 

LOTTERY. 

"  Prize  candy  "  business,  —  A  **  Pfize  candy  "  business  is  a  lottery, 
and  as  such  illegal.  Commonwealth  v.  The  Sheriffs  Legal  Grazette,  Febru- 
ary 13,  1874 ;  Legal  Intel.,  February,  13, 1874. 

MARRIED  WOMAN. 

Illinois  act  op  1861,  relating  to  separate  property,  and  of 
1869,  relating  to  earnings,  construed.  —  May  be  a  partner  is 
BUSINESS  AND  SUED  AT  LAW.  —  The  defendant  below  was  a  married 
woman  residing  with  her  husband,  and  with  his  consent  carrying  on  the 
business  of  a  retail  grocery  store  in  her  own  name,  in  conjunction  with  one 
Chase,  who  was  a  silent  partner.  The  husband  had  no  interest  in  the 
business,  but  was  acting  as  clerk  for  the  firm.  The  account  for  the  collec- 
tion of  which  suit  was  brought,  was  for  goods  purchased  by  appellant  m 
her  own  name,  to  be  used  in  her  business.  No  plea  in  abatement  for  the 
nonjoinder  of  Chase  was  filed.  The  court,  after  discussing  the  act  of  1861 
and  of  1869,  giving  to  a  married  woman  her  own  earnings,  and  the  deci- 
sions of  the  court  construing  the  same,  say,  in  this  case  the  goods  were 
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purchased  by  the  appellant,  to  be  used  in  her  business  as  proprietress  of  a 
retail  grocery  store.  There  is  no  pretence  that  they  were  purchased  by 
the  husband,  or  for  his  use,  or  under  such  circumstances  that  the  law  will 
infer  his  liability.  They  became  appellant's  sole  and  separate  property, 
and  either  she  must  be  held  to  pay  for  them,  or  it  must  be  held  that  while 
married  women  have  the  right  to  contract  and  acquire  property,  they  shall 
nevertheless  be  exempt  from  complying  with  their  contracts  made  for  that 
purpose.     Haight  v.  mcVeagh^  Chicago  Legal  News,  January  31,  1874. 

2.  Change  in  law.  —  Duty  op  cjourt.  —  The  legislative  department 
has  seen  fit  to  make  a  radical  change  in  the  common  law  relating  to  the 
property  rights  of  married  women,  and  it  is  the  duty  of  the  coiit  to  en- 
force the  law  as  they  have  made  it.    lb. 

8.  Construction  op  law  as  to  babnings  and  property.  — That 
it  is  not  to  be  supposed  that  it  was  within  the  contemplation  of  the  legis- 
bkture,  in  conferring  upon  married  women  the  right  to  receive,  use,  and 
possess  their  own  earnings,  and  to  sue  for  the  same  in  their  own  names, 
that  it  was  to  be  limited  to  such  only  as  should  result  from  manual  labor ; 
or  that  in  conferring  upon  them  the  right  to  have  their  separate  property 
under  their  sole  and  separate  control,  and  to  hold,  own,  possess,  and  enjoy 
the  same  as  though  they  were  sole  and  unmarried,  they  were  to  be  re- 
stricted in  its  use  or  disposition.  That  the  right  to  control  is  indispen- 
sable to  the  acquisition  of  earnings,  and  to  the  unrestricted  possession,  con- 
trol, and  enjoyment  of  property,     lb. 

4.  Right  to  barn  money  in  trade.  —  The  court  perceives  no  reason 
why  a  married  woman  invested  with  these  rights  may  not  at  least,  with 
the  consent  of  her  husband,  earn  money  in  tiade  as  well  as  at  the  wash- 
tub  or  virith  the  sewing-machine  ;  why  she  may  not  as  well  be  the  propri- 
etress of  a  grocery  store  as  of  a  farm ;  contract  debts  for  goods  to  be  used 
in  trade  as  for  animals  and  farming  implements  or  lands  or  farm  labor.  lb. 

5.  Effect  op  removing  common  law  restrictions.  —  That  in  re- 
moving the  common  law  restrictions  upon  her  right  to  acquire  and  to  con- 
trol her  property,  the  legislature  have  left  her  to  determine,  at  all  events 
when  her  husband  shall  not  object,  from  the  dictates  of  her  own  judgment, 
in  what  lawful  pursuit  she  will  engage,  and  whether  it  shall  be  prosecuted 
alone  or  in  conjunction  with  others.      lb. 

6.  Separate  estate.  —  Life  interest  in,  with  general  power 
of  appointment  by  deed  or  will.  —  "  General  engagement,"  lia- 
bility UNDER,  IF  SEPARATE  ESTATE.  —  A  settlement  on  a  marriage  under 
which  property  is  settled  to  the  wife  for  life,  with  remainder  as  she  should, 
notwithstanding  her  coverture,  by  deed  or  will  appoint,  with  remainder  to 
her  executors  and  administrators,  without  restraint  on  anticipation. 

Held^  to  vest  in  equity  the  entire  corpus  in  the  wife  for  all  purposes  as 
fully  as  a  similar  gift  to  a  man  would  vest  it  in  him.  The  judgment  of 
Turner,  L.  J.,  in  Johnson  v.  Q-allagher  (3  De  G.,  F.  &  J.  513  ;  4  L.  T. 
Rep.  N.  S.  77),  followed  and  approved. 

Shattock  V.  Shattock  (L.  Rep.  2  Eq.  182 ;  14  L.  T.  Rep.  N.  S.  452)  dis- 
sented  from. 

The  proposition  that  a  married  woman's  separate  estate  is  not  liable  to  * 
her  "  general  engagements  "  is  accurate,  if  it  is  meant  merely  to  say  that 
goods  sold  to  a  married  woman  in  the  ordinary  course  of  domestic  Hfe,  and 
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contracts  made  by  her  in  respect  of  property  not  her  separate  estate,  do 
not  necessarily  impose  a  liability  to  be  satisfied  out  of  her  separate  estate. 
London^  ^e.  Bank  v.  Lempriere^  Am.  Law  Record,  January,  1874. 

See  HusBAKD  and  Wife  ;  Will,  1. 

MASTER  AND  SERVANT. 

Where  a  boy  engaged  to  act  as  a  helper  in  a  machine  shop  was 
required  to  a«cend  a  ladder,  among  rapidly  moying  machinery,  for  the  pnr- 
pose  of  adjusting  a  belt,  and  .lost  his  arm  in  consequence,  it  was  held  that 
his  employer  was  liable  for  the  injury.  Z7.  P.  R,  R,  Co.  v.  jFort,  Chicago 
Legal  News,  January  31, 1874. 

MINISTERIAL  OFFICER. 

Duty  to  observe  diregtion  of  superior.  —  A  ministerial  officer, 
such  as  a  clerk,  cannot  be  made  liable  For  doing  that  which  has  been 
approved  by  a  superior  whose  orders  he  is  compelled  to  obey,  in  the  ab- 
sence of  an  allegation  of  some  fraudulent  or  corrupt  act  on  the  part  of  both. 
Kinni$(m  y.  Carpenter^  Pac.  Law  Reporter,  January  27, 1874. 

NEGLIGENCE. 

To  BE  DETERMINED  BY  THE  JURY.  —  There  is  uo  absolute  rule  as  to 
what  constitutes  negligence.  It  is  dependent  upon  the  particular  circum- 
stances of  the  case.  Vvhere  the  measure  of  duty  is  not  unvarying ;  where  a 
higher  degree  of  care  is  demanded  under  some  circumstances  than  under 
owers  ;  where  both  the  duty  and  the  extent  of  its  performance  are  to  be 
ascerfcained  as  facts,  a  jury  alone  can  determine  wnat  is  negligence,  and 
whether  it  has  been  proved.  Crissey  v.  ff.  M,  ^  F.  Passenger  R.  Co,, 
Legal  Gazette,  February  6,  1874. 

NEW  TRIAL. 

Failure  to  prove  services.  —  Where,  in  an  action  for  the  value  of 
services,  the  plaintiff  had  an  opportunity  at  the  trial  to  prove  the  services 
and  their  value,  but  declined  to  do  so :  Meld^  that  to  give  him  an  oppor- 
tunity to  make  such  proof  was  not  sufficient  ground  for  a  new  trial.  Grif- 
fith V.  Mos8^  Pac.  Law  Reporter,  February  3,  1874. 

PARTNERSHIP. 

1.  Power  of  resident  partner  to  bind  non-resident  partner  by 
appointment  op  attobnby  for  the  firm.  —  appearance  by  at- 
TORNEY. —  Where  partners  reside  in  difEerent  states,  but  one  or  more  of 
them  reside  in  the  state  where  the  firm  business  is  carried  on,  and  manage 
and  control  such  business,  and  a  suit  be  brought  in  a  court  of  record,  in 
the  state  where  the  firm  is  located,  against  all  the  partners  jointly,  as  in- 
dividuals, to  enforce  a  liability  against  them  arising  out  of  a  partnership 
transaction,  and  the  non-resident  partner,  or  partners,  are  not  personally 
served  with  process,  and  do  not  appear  in  person  to  defend  such  suit,  bat 
such  resident  partners  employ  an  attorney  to  defend  the  cause,  and  sach 
attorney  does  appear,  and  file  a  pleading,  and  defend  for  all:  SM^ 
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that  such  resident  partners  are  the  agents  of  the  non-resident  partners, 
for  such  purpose,  and  have  implied  authority  and  power,  by  virtue  of  such 
rartnership,  to  employ  such  attorney  on  behalf  of  aU  the  partners ;  and  that 
his  appearance  for  them  will  bind  all ;  and  a  judgment  rendered  against 
them  will  be  conclusively  binding  upon  them  ail,  as  individuals. 

In  such  case,  the  resident  and  managing  partners  have,  bv  virtue  of  the 
partnership,  authority  to  employ  counsel  and  institute  suits  m  the  individ- 
ual names  of  all  the  partners,  to  recover,  jointly,  any  money  or  property 
due  or  belonging  to  the  firm,  or  to  secure  indemnity  to  such  firm  and  all 
its  members  against  loss  or  liability  on  account  of  partnership  transactions ; 
and  when  the  members  of  the  firm  are  sued,  jointly,  such  remedies  may  be 
sought  by  way  of  counter-claim  or  set-off,  pleaded  to  such  action,  in  courts 
where  the  same  is  permissible  under  their  rules  of  practice ;  and  if  a  judg- 
ment be  rendered  against  the  members  of  the  firm  upon  such  set-off  or 
counter-claim,  and  in  favor  of  the  plaintiff  in  the  cause,  upon  his  demand 
such  judgment  will  conclusively  bind  all  the  members  of  such  partnership 
individually.     Marks  v.  Fordyce^  Am.  Law  Record,  January,  ±874. 

2.   AbBANGBMBNT  by  PABTNBE  to  pay  INDIVIDtrAL  DEBT  IN  GOODS. 

—  A  firm  is  not  bound  to  an  arrangement  between  one  of  the  partners  and 
the  plaintiff,  by  which  the  plaintiff  was  to  get  goods  of  the  firm  in  satisfac- 
tion of  his  in£vidual  bill  against  the  partner,  when  the  other  partner  did 
not  consent  to  such  arrangement.  Todd  v.  Lorah^  Logal  Grazette,  February 
6, 1874, 

PATENT. 

1.  Patent  begalled  with  consent  op  patentee.  —  A  patent  in 
due  form  signed  by  the  President,  sealed  with  the  seal,  and  duly  recorded 
in  the  records  of  the  general  land  office,  issued  upon  a  Mexican  grant  of 
land  in  California  confirmed  in  pursuance  of  the  act  of  Congress  of  1851, 
and  subsequent  acts,  was  sent  to  the  U.  S.  Surveyor-general  for  California 
to  be  delivered  to  the  confirmees*  The  party  entitled  refused  to  accept 
the  patent,  on  the  ground  that  it  was  erroneously  located,  and  of  defects 
in  the  proceedinger  prior  to  the  patent,  and  petitioned  the  commissioner 
of  the  land  office  on  these  grounds  to  recall  the  patent  and  order  a  re- 
survey,  which  was  granted,  ffeld^  that  the  commissioner  of  the  land 
office  had  power  under  the  circumstances  and  with  the  consent  of  the 
party  in  interest  to  recall  the  patent  and  order  a  re-survey. 

That  having  power  to  recall  the  patent  in  a  proper  case  with  the  consent 
of  the  patentee,  he  had  power  to  determine  whether  the  application  and 
evidence  presented  a  proper  case  for  recall,  and  that  his  action  is  not  void 
by  reason  of  any  error  in  determining  that  question.  Le  Boy  v.  Clayton^ 
Pac.  Law  Reporter,  January  27, 1874. 

Patent  cancelled  without  consent  of  patentee.  —  A  subsequent 
survey  having  been  made,  and  another  patent  duly  signed,  sealed,  and  re- 
corded being  in  all  respects  r^ular,  and  in  due  form  on  its  face,  the  Com- 
missioner of  the  general  land  office  transmitted  it  to  the  U.  S.  Surveyor- 
general  for  California  for  delivery  to  the  proper  party;  but  before  its 
arrival  in  California  recalled  it  by  telegraph,  and  upon  its  return,  without 
the  knowledge  or  assent  of  the  claimants,  cancelled  the  patent.  The 
claimant  as  soon  as  it  was  known  acquiesced  in,  and  claimed  under,  the 
patent.     Seld :  — 


^ 
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That  the  patent  took  effect  from  the  moment  when  it  was  signed  and 
duly  sealed : 

If  not,  that  the  recording  of  the  patent  and  its  transmission  to  the 
Surveyor-general  for  California,  to  be  delivered,  constituted  a  delivery  and 
the  title  passed. 

That  the  title  having  vested  under  the  patent,  the  secretary  of  the  in- 
terior had  no  power  to  recall  or  cancel  the  patent,  without  the  consent  of 
the  patentee. 

That  the  patent,  being  valid  on  its  face,  cannot  be  collaterally  impeached 
by  matter  dehors  the  patent,  in  an  action  at  law  brought  in  the  national 
courts  to  recover  the  land  purporting  to  be  granted  by  it.     lb. 

3.  Deliveby.  —  A  personal  delivery  of  a  patent  to  the  patentee  is,  not 
necessary  to  the  vesting  of  the  title.    lb. 

4.  Issued  by  the  Pbesident.  —  A  patent  for  public  lands  issued  by 
the  President  of  the  United  States  is  void,  unless  authorized  by  an  act  of 
Congress,  even  though  it  be  issued  in  pursuance  of  the  terms  of  a  treaty. 
Parker  v.  Ihtff^  Pac.  Law  Reporter,  February  3, 1874. 

See  Unpatented  Land. 

PLEADING  AND  PRACTICE. 

1.  Where  erroneous  counts  are  not  shown  to  have  been 
DISPOSED  OF.  —  When  a  demurrer  is  sustained  to  two  counts  of  an  an- 
swer, and  defendant  refusing  further  to  plead,  judgment  is  rendered  for 
plaintiff,  the  fact  that  other  counts  in  the  petition,  which  present  conclu- 
sions of  law,  and  are  bad  for  that  reason,  are  not  shown  to  have  been  dis- 
posed of  by  the  court,  will  bot  be  grounds  for  the  reversal  of  the  judg- 
ment. This  court,  presuming  in  favor  of  the  correctness  of  the  ruling  of 
the  court  below,  will  consider  that  the  objectionable  pleadings  were  dis- 

Josed  of  by  proper  order  before  judgment.     Wier  v.   Orane^  Western 
urist,  February,  1874  ;  Chicago  Lqgal  News,  Januarv  31, 1874. 

2.  Interest  may  be  added  even  if  it  makes  the  judgment  exceed  the 
demand  indorsed  on  the  back  of  the  summons.  Haight  v.  Mc  Veagk, 
Chicago  Legal  News,  January  31,  1874. 

3.  Who  may  cite  trustee.  —  No  person  or  party  can  legally  cite  any 
trustee  to  settle  an  account  of  his  trust  who  has  not  an  interest  in  the 
fund  in  the  hands  of  the  trustee.  Commonwealth  v.  Woods^  L%^  ^ 
zette,  February  6, 1874. 

4.  Practice  in  Ohio  with  respect  to  transcript  of  judg- 
ment OF  COURT  OF  SISTER  STATE. — A  transcript  of  the  record  of  a 
judgment  rendered  by  a  court  of  record  of  a  sister  state,  upon  which  snit 
is  brought  in  this  state,  is  not  a  ^'  deed,  instrument,  nor  other  writing 
whereon  the  action  is  founded,"  within  the  meaning  of  sec.  361  of  the 
Code  ;  and  if  a  copy  thereof  be  demanded  by  the  defendant,  as  provided 
for  in  that  section,  and  is  not  furnished,  such  transcript  will  still  be  per- 
mitted to  be  given  in  evidence  on  the  trial  of  the  cause ;  such  transcript 
is  a  ^^  written  instrument  as  evidence  of  indebtedness "  within  the  117th 
section  of  the  Code,  and  should  be  attached  to  or  filed  with  the  pleading, 
as  therein  required,  but  not  made  part  of  it ;  and,  in  case  the  same  be  not 
so  attached  or  filed,  the  proper  remedy  of  the  party  is  to  move  to  strike 
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such  pleading  from  the  files,  which  motion  will  be  granted,  unless  the 
same  be  so  attached  or  filed. 

All  rights  of  such  party  will  be  waiyed,  however,  if  he  accepts  the 
transcript  itself  for  inspection,  and  retains  it  for  some  weeks,  though  he 
may  not  thereafter  receive  it  upon  requesting  it  again.  His  demand  of  it, 
and  not  insisting  upon  a  copy,  will  constitute  such  waiver,  though  he  may 
also  have  demanded  a  copy  in  writing.  He  must  rest  upon  such  demand 
or  waive  it. 

The  question,  whether  or  not  there  has  been  such  waiver,  is  for 
the  court  to  determine  upon  the  voir  dire,  when  the  document  is  offered 
in  evidence,  and  the  decision  of  the  court  upon  such  question  will  not  be 
reversed,  unless  clearly  against  the  evidence  offered ;  all  of  which  must 
be  set  forth  in  the  Dill  of  exceptions.  Marks  v.  Fardyce,  Am.  Law 
Record,  January,  1874. 

5.  Dismissal  of  appeal. — ^A  defendant  who  appeared  separately  in 
an  action  in  which  there  were  several  defendants,  and  who  has  not  been 
served  with  notice  of  appeal,  or  made  a  party  to  any  proceedings  subse- 
quent to  the  judgment,  cannot  move  to  dismiss  an  appeal  taken  by  one  of 
the  other  defendants.  Blane  v.  JRodgers,  Pac.  Law  Reporter,  January 
20, 1874. 

6.  Bill  op  exceptions.  —  On  an  appeal  from  an  order  denying  a  new 
trial  there  must  be  a  bill  of  exceptions  settied  by  the  judge  after  the  diB- 
poeition  of  the  motion  for  a  new  trial.    People  v.  Ah  Pat,  lb. 

7.  General  demubbeb.  —  Where  there  are  several  causes  of  action 
alleged,  if  any  one  of  them  is  good  a  general  demurrer  will  not  be  sus- 
tained.    Lane  v.  McElhaney,  lb. 

8.  Objection  to  testimony  must  appeab  in  becobd.  —  In  order  to 
present  a  question  of  error  in  the  admission  of  testimony  it  must  appear 
from  the  record  that  the  admission  of  the  evidence  was  objected  to,  or  that 
there  was  a  motion  to  strike  it  out  after  its  introduction,   lb. 

See  New  Trial. 

pbeemption. 

Sale  op  bight  to  pabty  incapable  op  pbebmpting.  —  When  a 
party  entitled  to  preempt  land  conveys  his  right  of  preemption  to  a  per- 
son incapable  of  preempting,  the  conveyance  operates  a  liberation  of  the 
land  from  all  claim  that  is  held  for  the  puq>oses  of  preemption  ;  and  the 
possession  of  the  grantee  becomes  thenc^orth  tortious  as  against  one  who 
had  prior  actual  possession.  Iburg  v.  Suanet,  Pac.  Law  Reporter,  Febru- 
ary 3, 1874. 

PROMISSORY  NOTE. 

Repbesentations  when  note  IS  GIVEN.  —  F.,  desiring  to  sell  an  in- 
terest in  mining  property,  represented  it  to  be  a  good  investment,  giving 
the  source  of  his  information,  and  the  parties  referred  to  corroborated  his 
statements.  Held,  that  as  it  was  not  shown  that  F.  knew  the  statements 
to  be  untrue,  they  could  not  be  taken  as  false  in  a  sense  to  constitute  a  de- 
fence to  a  promissory  note  given  for  the  property.  Davidson  v.  Jordan, 
Pac  Law  Reporter,  February  8, 1874. 
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RECEIVER. 

Tboyeb.  —  A  receiver  in  equity  may  maintain  trover  for  the  wrongful 
conversion  of  goods  which  he  has  had  actualhr  in  his  possession.  Singerly 
V.  Fox^  Legal  Gazette,  January  30, 1874  ;  Legal  Chronicle,  February  14, 
1874. 

See  Sbt-ofp. 

REGULATION  OF   COMMERCE. 

See  Constitutional  Law. 

RIOT. 

Knowledge  of,  ob  participation  in,  by  ownbe  of  property 
DESTROYED.  — Where  the  owner  of  property  hasjinformation  of  a  threat- 
ened riot  and  uses  no  diligence  to  give  notice  thereof  to  the  proper  author- 
ities of  a  city  and  county,  he  cannot  recover  from  the  city  or  county  for 
the  value  of  the  property  if  it  be  destroyed  by  the  mob. 

Whei^  a  party  instigates  or  participates  in  a  riot,  he  cannot  recover 
for  property  destroyed  by  the  rioters.  Wing  Chung  v.  Lo9  Angelas^  Pac 
Law  Reporter,  January  20,  1874. 

SET-OFF. 

Creditors  purchasing  at  a  beceiveb's  sale  cannot  pay  for  goods 
by  a  set-ofiE.  Singerly  v.  Fox^  Legal  Gazette,  January  80, 1874  ;  Legal 
Chronicle,  February  14, 1874. 

See  Bankbuptcy,  2. 

SHERIFF'S  DEED. 
A  PABTY  WHO  BELIES  ON  A  SHEBIFP's  DEED  must  produce  not  Only 

the  judgment  and  the  sheriff's  deed,  but  also  the  execution  under  which 
the  property  was  sold.  Quirk  v.  Falk^  Pac.  Law  Reporter,  January  27, 
1874. 

See  Vendor  and  Vendee. 

STATE  law. 

Contracts  of  insurance  in  violation  of.  —  The  appellants,  not 
being  authorized  by  law  to  do  business  in  the  State  of  Kentucky,  broo^t 
suit  to  recover  against  the  appellee  the  amoilnts  due  on  certain  notes  which 
Wayley,  an  accredited  agent  of  the  appellants,  or  a  mere  insurance  broker, 
had  taken  for  premiums  on  policies  delivered  to  the  appellee.  Seldj  that 
the  contracts  were  in  violation  of  law,  and  could  not  be  enforced  in  that 
State.  Seld^  that  the  legislature  had  power  to  prescribe  and  regulate  by 
law  the  terms  and  conditions  upon  which  insurance  companies  of  other 
states  should  be  allowed  to  do  business  in  Kentucjcy,  and  also  to  make 
the  business  of  such  companies  as  disregarded  the  law,  to  be  wholly 
unlawful.  Franklin  Ins.  Co.  v.  L*  ^  A.  Packet  Co.y  Ins.  Law  Journal, 
December,  1873. 

See  Lex  Loci. 
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STOCK. 

Sale  op  "  shobt."  —  Every  sale  of  stocks  "  short "  is  not  ipso  facto  a 
w^er.    Manton  v.  0-heen^  Lc^gal  Grazette,  February  6, 1874. 

TREASURER. 

Liability  op  school  district  treasurer  in  Iowa.  —  A  treasurer 
of  a  school  district  whose  bond  is  conditioned  that  he  shall  tru}y  to  the 
best  of  his  ability  and  according  to  law,  fulfil  the  duties  of  his  office,  can- 
not plead  as  a  defence  in  an  action  on  his  bond  to  recover  money  of  the 
district,  received  and  not  paid  by  him,  that  it  was  accidentally  burned 
without  his  fault.  Tatvnship  of  Union  v.  Smith,  Western  Jurist,  February, 
1874. 

UNPATENTED  LAND& 

The  unpaid  purchase  money  of  unpatented  lands  creates  no  personal 
liability  to  the  Commonwealth  on  the  part  of  the  possessor  of  such  lands. 
Commonwealth  v.  Woods,  Legal  Gazette,  February  6, 1874. 

USURY. 
See  Bankruptcy,  1. 

VENDOR  AND  VENDER 

Vendee  holding  under  agreement  and  part  payment  of  pur- 
chase MONEY.  —  Judgment.  —  Judicial  Sale.  —  Title.  —  A  vendee 
who  holds  possession  under  articles  of  agreement  and  payment  of  part  of 
the  purchase  money  has  such  an  interest  in  the  land  as  can  be  made  the 
subject  of  lien,  and  be  bound  by  the  entry  of  a  judgment  against  him,  and 
if  sold  on  such  judgment,  the  proceeds  will  be  awai'ded  to  the  judgment 
creditors  and  not  to  the  original  vendor. 

If  the  vendor  recovers  judgment  for  the  unpaid  purchase  money,  and 
sells  the  property  by  a  process  on  said  judgment,  the  purchase  money  un- 
paid will  be  taken  out  of  the  proceeds  of  the  sheriff's  sale,  and  the  vendee 
of  the  sheriff  will  take  the  entire  eistate. 

When  the  Commonwealth  proceeds  to  collect  her  claim  by  a  scire  facias, 
and  a  judicial  sale  is  had,  the  sheriff's  vendee  takes  a  perfect  title,  nor  does 
the  legislation  to  facilitate  their  collection  change  the  nature  of  the  claim. 
Commonwealth  v.  Woods,  Legal  Gazette,  February  6, 1874. 

verdict. 

Rule  as  to  setting  aside. —  The  verdict  of  a  jury  will  not  be  set 
aside  unless  the  preponderance  of  the  evidence  against  it  is  so  great  as  to 
show  that  the  jury  must  have  been  under  the  iunuence  of  passion  or  pre- 
judice.   JBmrg  v.  Suanet,  Pac.  Law  Reporter,  February  3,  l874. 

will. 

1.  Marital  rights  of  husband,  and  Penn.  statute  op  1848. — 
The  act  of  1848,  securing  to  married  women  their  property,  destroyed  the 
marital  rights  of  the  husband  in  his  wife's  estate  at  common  law ;  and 
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therefore  when  the  saspension  of  decedeut*8  power  over  an  estate,  deyised 
to  her  *^  for  her  sole  and  separate  use/'  ceased  at  her  death,  the  husband 
had  no  marital  ri^ts  of  property  to  which  he  could  return.     Appeal  of 
O-irard  Ins.  Co.^  L^al  Gazette,  January  80, 1874. 

2.  CJoNSTRUcnoN  OP  DntBcriON  TO  INVEST.  —  A  direction,  in  the  will 
in  question,  to  invest  the  proceeds  of  decedent's  estate  ^^  after  settlement 
and  his  just  debts  are  paid,"  held  not  to  work  a  conversion  of  the  real  es- 
tate, but  only  to  apply  to  the  personalty.     lb. 

3.  "  Who  shall  then  be  living  "  construed.  — A  devise  of  all  the 
remainder  of  the  testator*s  estate  not  given  to  his  wife,  to  those  of  his 
children  '^  who  shall  then  be  living,"  held  to  refer  to  the  children  living 
when  the  property  vested  in  them,  to  wit,  at  the  testator's  death.  Cres- 
S(nC%  Appeal^  Legal  Gazette,  February  6, 1874 ;  Legal  Int.,  February  6, 
1874. 

4.  The  meaning  of  words  used  by  a  testator  depends  upon  the  mean- 
ing of  such  words  at  the  time  they  were  used.  Board  of  Missions  v.  So- 
eiety  for  Advancement  of  Christianity^  A^c.  Legal  Intelligencer,  February 
13, 1874. 

5.  Charitable  bequest.  —  How  administered.  —  The  bequest  for 
missionary  work  in  the  diocese  of  Pennsylvania  is  a  charity  to  be  admin- 
istered upon  the  enlarged  and  liberal  principles  which  courts  of  equity 
have  always  applied  to  such  trusts,     lb. 

6.  CJoNSTRUonoN  OF  Penna.  act  of  Afril  18,  1858.  —  A  will  di- 
rected a  certain  part  of  the  income  of  the  estate  to  be  paid  for  the  main- 
tenance of  a  minor  child.  The  accumulations  that  accrued  above  the  park 
so  paid  were  directed  to  be  incorporated  into  the  body  of  the  estate,  of 
which  the  said  minor  after  her  arrival  at  full  age,  was  to  have  the  entiie 
interest  during  her  life.  iTeZd,  that  under  the  act  of  18th  April,  1853, 
that  part  of  the  will  that  directed  the  accumulations  to  be  so  incorporated 
fails,  and  that  such  accumulations  revert  to,  and  form  part  of  the  estate  of 
the  child.  Appeal  of  Penna.  Co.  for  Ins.  of  Lives,  hegsl  Grazette,  Feb- 
ruary 13,  1874. 

7.  Where  "  income  "  or  "  interest  "  is  bequeathed,  it  begins  to 
run  from  the  death  of  the  testator,  if  the  fund  is  productive  and  the  estate 
free  from  debt. 

An  auditor  refused  to  allow  interest  until  one  year  after  the  death,  and 
upon  exception  to  his  report,  the  court  sustained  the  exception.  Sergeani't 
Appeal,  lb. ;  Legal  Intel.  February  18, 1874. 


THE  AMERICAN  LAW  TIMES. 

New  Series.  —  march,  1874.  — Vol,  I.,  No.  8. 

DIGEST  OF   CA8B8 

PUBLISHED  IN  EXTEKSO  IK  LATE    ISSUES  OF  AMEBIOAN    LEGAL  PERI- 
ODICALS. 

ABBREVIATIONS. 

Cent.  L.  J Centred  Law  Journal^  St.  Louis,  Mo., 

SouLE,  Thomas  &  Wentworth. 

Pittsb.  L.  J Pittsburg  Legal  Journal,  Fittsburff,-  Pa., 

J.  W.  &  J.  S.  Murray. 

L.  Chron Legal  Chronicle,  Pottsyille,  Pa., 

Sol.  Foster,  Jr. 

Am.  Law  Rec American  Law  Record,  Cincinnati,  O., 

Herman  M.  Moos. 

Chicago  L.  N Chicago  Legal  News,  Chicago,  111., 

Myra  Bradwbll. 

West.  Jnr Western  Jurist,  Des  Moines,  Iowa, 

Mills  &  Co. 

Leg.  Gazette Legal  Gazette,  Philadelphia,  Pa., 

King  &  Baird. 

Leg.  Int Legal  Intelligencer,  Philadelphia,  Pa., 

H.  E.  Wallace. 
Pac.  Law  Rep. Pacific  Law  Reporter,  San  Francisco,  Cal., 

J.  P.  BOOARDUS. 

Daily  Reg Daily  Register,  New  York., 

808  Broadway,  N.  Y. 

ACCOUNT. 

See  Auditors  ;  Executors  and  Administrators,  8. 

ADMINISTRATORS. 

See  Executors  and  Administrators. 

AGENCY. 

A  BILL  BROKER  wiU  not  be  presumed  to  be  the  agent  of  the  party 
to  whom  he  sells  commercial  paper.  Such  agency,  if  aUeged,  must  be 
proven  by  competent  and  snmcient  testimony.  Qilmare  v.  Moorhecul, 
Pitteb.  L.  J.,  March  4, 1874. 

ALTERATION  OF  NOTE. 

See  Partners,  3. 
Vol.  L  8 
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ARBITRATION. 

Ak*AGBE£MENT  to  befeb  to  abbitbato'bs,  by  which  important 

rights  are  gained  and  lost  reciprocally,  and  which  is  not  merely  a  naked 
power  to  refer,  is  not  revocable  after  the  referees  have  gone  far  into  the 
case.    Paist  v.  Caldwell^  Pittsb.  L.  J.,  March  4, 1874. 

ASSUMPSIT. 
See  Paupebs. 

ATTACHMENT  SUITS. 

1.  Publication. — The  statute  (Revised  Statutes,  1855,  page  246,  sec- 
tion 23  ;  Session  Laws  1859-60,  page  4)  authorizes  the  clerk,  in  vacation, 
after  the  return  term,  to  make  an  order  for  publication  in  suits  by  attach- 
ment where  the  court  should  have  made  such  order  in  term  time,  but  has 
omitted  to  do  so.    Kane  v.  McCawn^  Cent.  L.  J.,  March  5, 1874. 

2.  Failube  to  designate  papeb. —  The  newspaper  selected  by  the 
court,  judge,  or  clerk  making  an  order  of  publication,  m  which  to  publish 
the  same,  need  not  be  designated  in  the  order,  and  a  failure  to  designate 
such  papier  will  not  render  the  judgment  void.    Ih. 

8.  V ALEDITT  of  JUDGMENT.  —  In  attachment  suits  against  non-resi- 
dents the  court  acquires  jurisdiction  by  the  seizure  of  the  property  under 
a  valid  writ.  There  is  then  a  case  in  court,  and  if  every  point  arising 
subsequently  is  erroneously  decided,  the  judgment  is  nevermeless  valid, 
and  can  only  be  questioned  in  a  direct  proceeding  (Freeman  v.  Thomp- 
«<m,  July  term,  1878,  reviewed  and  afSrmed).    lb. 

ATTORNEYS. 

1.  Fees.  —  A  stipulation  in  a  promissory  note  that  the  maker  will  pav 
ten  per  centum  on  the  amount  thereof  in  case  it  shall  be  necessary  to  col- 
lect the  note  by  suit,  will  not  be  regarded  as  a  penalty,  but  as  liquidated 
damages.  Cole,  J.,  dissenting.  Melntyre  v.  Cagley^  West.  Jur.,  March, 
1874. 

2.  Damages:  Stipulated;  Penalty.  —  In  cases  of  this  natare 
the  action  of  the  court  wiU  not  be  defined  or  determined  by  the  tenM 
which  the  parties  have  seen  fit  to  apply  to  the  sum  agreed  upon.  Although 
they  have  called  it  a  ^^  penalty  ^^  or  "  liquidated  damages^^^  it  will  be  hdd 
to  the  one  or  the  other,  as  from  the  nature  of  the  contract  and  the  sur- 
rounding circumstances,  it  appears  that  the  parties  intended,  and  in  rea- 
son and  justice  they  ought  to  be  held.     2b. 

auditors. 

Account. —  When  an  auditor  states  an  account,  with  the  facts  on 
which  the  disputed  items  depend,  exceptions  to  his  report  should  be  either 
for  error  in  nnding  or  in  omitting  to  find  specified  facts,  and  this  is  an 
appeal  to  the  testimony ;  or  for  erroneous  inference  or  conclusion,  and  this 
assumes  facts  as  truly  found  and  states  what  they  are.  JSstate  of  JDiek- 
sanj  Pittsb.  L.  J.,  March  4, 1874. 
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BAILMENTS. 

Special  deposits.  —  The  plaintiffs  below,  who  kept  an  account 
with  the  defendant,  made  a  special  deposit  of  certain  bonds  for  safe  keep- 
ing, paying  nothing  for  the  privilege ;  the  bonds  were  stolen  by  the  teller, 
who  had  always  borne  a  good  character. 

Seld :  1.  That  the  bank  was  a  gratuitous  bailee,  and  as  such  not  lia- 
ble, except  for  gross  negligence. 

2.  That  neither  the  &ct,  that  the  bank  might  hare  discovered  that  the 
teller  was  dishonest,  by  a  more  frequent  or  accurate  examination  of  his  ac« 
counts,  nor  that  he  was  allowed  to  keep  the  ^*  individual  ledger,"  which 
waA  the  only  book  which  was  a  check  upon  him,  nor  that  he  was  not  dis- 
missed, when  it  was  discovered  that  he  had  made  a  successful  speculation 
in  stocks,  was  such  negligence  as  to  render  the  bank  liable. 

3.  That  nothing  short  of  knowledge  or  reasonable  grounds  of  suspicion 
by  the  bank,  that  the  teller  was  unfit  to  be  appointed  or  retained,  would 
render  it  liable.  Foster  v.  Ussex  Bank^  17  Mass.  478,  approved  and  fol- 
lowed ;  Lancaster  Bank  v.  Smithy  12  P.  F.  S.  (62  Penna.  Stat.)  47  re- 
marked on  ;  Scott  v.  NatioTud  Banky  Pittsb.  L.  J.,  March  11, 1874. 

BANKRUPTCY. 

* 

1.  Capital  stock  ob  shares  —  especially  the  unpaid  subscription — 
constitute  a  trust  fund  for  the  benefit  of  the  general  creditors  of  a  corpo- 
ration.    Sawyer  v.  Hoag^  West.  Jur.,  March,  1874. 

2.  This  trust  cannot  be  defeated  by  a  simulated  payment  of  the  stock 
subscription,  nor  by  any  device  short  of  an  actual  payment  in  good  faith. 
lb. 

3.  An  arrangement  by  which  the  stock  is  nominally  paid,  and  the 
money  immediately  taken  back  as  a  loan  to  the  stockholder,  is  a  device 
to  change  the  debt  from  a  stock  debt  to  a  loan,  and  is  not  a  valid  pay- 
ment as  against  creditors  of  the  corporation,  though  it  may  be  good  as  be- 
tween the  company  and  the  stockholder.    lb, 

4.  Set-off.  —  Section  20  of  the  bankrupt  act  was  not  intended  to  en- 
laige  the  doctrine  of  set-off  beyond  what  tne  principles  of  legal  or  equi- 
table set-off  previously  authorized.     lb. 

5.  A  stocldiolder  indebted  to  an  insolvent  corporation  for  unpaid  shares 
cannot  set  off  against  this  trust  fund  for  creditors  a  debt  due  him  by  the 
corporation.  Tne  fund  arising  from  such  unpaid  shares  must  be  equally 
divided  among  all  the  creditors.    lb, 

6.  The  belations  of  a  stockholdee  to  the  corpobation,  and 
to  the  public  who  deal  with  the  latter,  are  such  as  to  require  good  faith 
and  &rir  dealing  in  every  transaction  between  him  and  the  corporation,  of 
which  he  is  part  owner  and  controller,  which  may  injuriously  affect  the 
rights  of  creditors  of  the  general  public,  and  a  rigid  scrutiny  will  be  made 
into  all  such  transactions  m  the  interest  of  creditors.    lb. 

7.  Bakkbupt  act.  —  Illegal  prefeeence.  —  Judgment  in  state 
COUBT.  —  Section  39  of  the  bankrupt  act,  as  respects  an  insolvent  debtor 
suffering  his  property  to  be  taken  on  legal  process,  with  infcent  to  give  a 
preference  to  a  creditor,  or  to  defeat  or  delay  the  operation  of  the  act, 
construed,  and  the  following  propositions  ruled :   1.  That  something  more 
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than  passive  non-resistance  of  an  insolvent  debtor  to  regular  judicial  pro- 
ceedings, in  which  a  judgment  and  levy  on  his  property  are  obtained,  when 
the  debt  is  due  and  he  is  without  just  defence  to  the  action,  is  necessary 
to  show  a  preference  of  a  creditor,  or  a  purpose  to  defeat  or  delay  the 
operation  of  the  bankrupt  act.  2.  That  the  fact  that  the  debtor  under 
such  circumstances  does  not  file  a  petition  in  bankruptcy  is  not  a  sufficient 
evidence  of  such  preference,  or  of  intent  to  defeat  the  operations  of  the 
act.  3.  That,  though  the  judgment  creditor  in  such  cases  may  know  the 
insolvent  condition  of  the  debtor,  his  levy  and  seizure  are  not  void  under 
the  circumstances,  nor  any  violation  of  the  bankrupt  law.  4.  That  a  lien 
thus  obtained  by  him  will  not  be  displaced  by  subsequent  proceedings  in 
bankruptcy  against  the  debtor,  thougn  within  four  months  of  the  filing  of 
the  petition.     Wilson  v.  Citt/  Bank^  Am.  Law  Rec.,  March,  1874. 

BILLS  AND  NOTES. 

1.  When  a  note  is  taken  after  its  maturity,  it  is  taken  subject  to  the 
equities  existing  between  the  original  parties  arising  out  of  or  connected 
with  the  note  itself —  such  as  its  accommodation  character ;  but  not  to  a 
set-off.     Long  v.  Rhann^  Pittsb.  L.  J.,  March  11, 1874. 

2.  Accommodation  note.  —  It  is  no  defence  to  an  accommodation 
note  that  it  came  into  plaintiff's  hands  after  maturity,  if  it  came  to  him 
from  one  who  acquired  it  for  value  before  maturity.  Regel  v.  Cunmng- 
Aam,  Leg.  Int.,  March  6,  1874. 

3.  Evidence  tending  merely  to  show  that  a  party  in  acquiring  a  bill 
of  exchange  or  promissory  note  suspected,  the  titie  of  the  holder  at  the 
time  of  delivery,  would  hardly  constitute  an  approach  towards  proof  that 
he  had  knowledge  that  such  holder  was  guilty  of  a  breach  of  trust  in  pass- 
ing it.  In  this  case  Calvin  Adams,  who  was  a  member  of  the  firm  o 
Whitten  &  Co.,  and  Moorhead,  Adams  &  Co.,  made  the  note  to  the  order 
of  Whitten  &  Co.,  who  indorsed  it.  Adams  then  indorsed  the  name  of 
Moorhead,  Adams  &  Co.  There  was  no  evidence  that  Gilmore,  who  took 
the  note,  had  any  knowledge  of  any  improper  use  of  the  name  of  Moor- 
head, Adams  &  Co.,  except  such  as  he  might  derive  from  the  fact  that 
the  signature  was  in  the  handwriting  of  the  maker  of  the  note. 

Seld^  not  to  be  sufficient  to  put  him  upon  notice  or  defeat  his  right  to 
recover.     CHlmore  v.  Moorhead^  Pittsb.  L.  J.,  March  4, 1874. 

confederate  bonds. 

See  ExECUTOBS  and  Administbators. 

contracts. 

1.  Jurisdiction.  —  Lien.  —  A  contract  to  build  a  vessel  is  a  contract 
to  be  performed  on  land,  and  falling  Avithin  the  ordinary  common  law,  and 
belongs  to  state  jurisdiction,  and  a  state  has  a  right  to  give  a  lien  a^inst 
her  for  work  and  materials  entering  into  her  construction.  The  Maggie 
Cain,  Pittsb.  L.  J.,  March  11, 1874. 

2.  Bids  for.  —  The  head  of  a  department  of  the  municipal  govern- 
ment cannot  refuse  to  award  a  contract  to  the  lowest  bidder  be<»use  of 
irregularity  in  not  conforming  to  the  notice  for  bids.     If  there  has  been  a 


March,  1874.]  THE  AMERICAN  LAW  TIMES.  87 

Vol.  L]  DioxBT  or  Casks.  [No.  3. 

substantial  conformance  to  the  laws  and  ordinances  relating  to  such  .mat- 
ters, the  court  will  not  use  the  writ  of  mandamus^  which  is  a  discretionary 
writ,  to  compel  the  acceptance  of  the  next  bidder.  People  v.  Crreen^ 
Daily  Reg.,  March  7, 1874. 

CORPORATIONS. 

See  Bankruptcy. 

COURT-HOUSE. 

See  Execution  Sai^es,  1. 

DAMAGES. 

See  Attorneys,  2. 

DICTA. 

See  Supreme  Court. 

DOMICIL. 

1.  Will.  —  The  decedent,  Dr.  Gibson,  executed  a  will  in  Rhode  Island, 
in  1865,  being  at  the  time  domiciled  in  that  State.  In  1867,  being  in 
Philadelphia,  he  published  another  will,  which,  after  his  death,  was  ad- 
mitted to  probate  in  Philadelphia.  Upon  an  appeal  from  the  register 
granting  probate  of  said  will,  upon  the  ground  that,  at  the  time  of  the 
execution  of  the  will  in  Philadelphia,  Dr.  Gibson's  domicil  was  in  Rhode 
Island,  and  that  the  will,  not  being  executed  according  to  the  laws  of  that 
State,  was  void ;  and  further,  that  the  register  in  Philadelphia  had  no 
jurisdiction  of  the  matter ;  the  lister's  court  sustained  the  Philadelphia 
will,  holding  that  the  testimony  showed  that  his  domicil  at  the  time  was 
Philadelphia.  Upon  appeal,  this  decision  was  reversed,  the  supreme  court 
holding,  that  from  the  testimony  it  appeared  that  his  domicil  was  in 
Rhode  Island,  and  not  in  Philadelphia,  at. the  time  of  execution  of  the 
Philadelphia  wUl.     Carey* %  Appeal^  Leg.  Gtizette,  March  6,  1874. 

2.  Residence,  and  the  intention  of  making  the  place  a  home  of  the 
party,  constitute  a  domicil.  The  residence  of  the  testator  in  Philadel- 
phia, not  being  of  the  character  required,  his  domicil  was  not  in  that 
city.     lb. 

ejectment. 

PRAOnCB  UPON  DEATH  OF  DBEBNDANT.  —  DOWER. —  QUARANTINB. 

—  Where  in  an  action  of  ejectment  against  a  party  whose  title  has  been 

vested  in  the  plaintiff  by  an  execution  sale,  such  party  dies  during  the 

pendency  of  the  action,  and  his  widow,  who  is  entitled  to  dower  and 

quarantme,  is  made  a  party  defendant,  the  suit  may  proceed  to  jud^ent 

for  plaintiff,  and  the  rights  of  the  widow  will  be  secured  by  ordering  a 

stay  of  execution  until  dower  is  assigned.     Kane  v.  McCown^  Cent.  L.  J., 

March  5, 1874. 

ESTOPPEL. 

See  Practice. 
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EXECUTION  SALES. 

1.  COUBT-HOUBE.  —  Where  the  regular  coort-hottse  cannot  be  used, 
and  another  building  at  the  county  seat  is  procured,  in  which  the  ciicoit 
court  holds  its  session,  execution  sales  made  at  such  building  are  Tslid, 
and  would  be  invalid  if  made  at  the  deserted  court-house.  Kant  v. 
MeCown^  Cent.  L.  J.,  March  5, 1874. 

2.  By  sheriff  afteb  exfibation  of  term  of  office. — Where  a 
sheriff  who  has  made  a  levy  of  an  execution  goes  out  of  office,  by  reason 
of  the  expiration  of  his  term,  he  has  the  power  to  retain  the  execution 
and  proceed  to  advertise,  sell,  and  make  a  deed  to  the  property  levied 
upon,  or  he  may  turn  the  same  over  to  his  successor ;  and  a  sale  made  by 
either*  officer  is  valid,    lb. 

3.  If  coubt  not  held  at  bbtitrn  term.  —  Where  a  sale  is  not 
made  at  the  return  term  of  an  execution  which  has  been  duly  levied,  by 
reason  of  no  term  of  court  being  held,  the  execution  does  not  become 
funetvs  officio^  and  the  sale  may  be  made  at  any  subsequent  term  of  court 
without  any  writ  of  venditioni  ezponas.    lb. 

EXECUTOBS  AND  ADMINISTRATORS. 

1.  Confederate  bonds.  —  An  investment  by  an  executor  in  Confed- 
erate bonds,  made  during  the  war,  by  authority  of  a  probate  court  in 
Alabama,  was  illegal,  and  he  can  be  compelled  to  account  to  the  Ic^tees 
for  the  money  so  invested.  Bom  v.  Loekhart,  L^.  Gazette,  Maadi  6, 
1874. 

2.  Foreign  executors.  —  Since  the  act  of  April  8, 1871,  a  foreign 
executor  can  transfer  stock,  and  the  company  is  not  obliged  to  see  that 
the  will  gives  the  executor  the  power  to  assign  or  dispose  of  the  stocks ;  it 
is  to  be  presumed  that  it  does.  WUUams  v.  The  Pennsylvania  J2.  R,  Cb., 
L%.  Int.,  March  6, 1874. 

3.  Accounts.  —  Administrators  being  jointly  liable  for  the  estate  com- 
mitted to  them,  and  their  account  being  their  settiement  with  those  inter- 
ested in  the  estate,  disputes  between  themselves  about  their  respective 
services  and  compensation,  or  about  their  several  receipts  and  expendi- 
tures,  are  no  proper  part  of  such  an  account,  and  cannot  be  allowed  to 
embarrass  the  settlement  thereof.  Estate  of  Jbickson^  Pittsb.  L.  J.,  Mardi 
4, 1874. 

4.  When  administrators  pay  a  claim  accordinjg  to  a  settlement  made 
by  the  intestate,  and  the  auditor  finds  that  he  was  mentally  incompetent 
to  make  the  settlement,  and  disallows  the  payment,  his  decision  will  be 
reversed  where  the  evidence  shows  only  feebleness  of  mind  and  body  and 
no  symptom  of  insanity,  and  there  is  no  evidence  of  fraud  or  undue  infla- 
ence.    lb. 

5.  But  in  cases  of  serious  importance  the  court  will  seek  to  avoid  in- 
justice by  correcting  errors,  even  when  they  are  defectively  assigned.    Ih. 

6.  The  exception  in  such  a  case  ouffht  to  be  to  the  auditor's  finding 
of  fact,  and  not  to  the  inference  bom  it,  that  the  payment  is  disallowed. 
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FIRE  COMPANY. 

1.  CONTREBUTINO  members  of  a  fire  company  declared  to  be  entitled 
to  a  distribative  share  of  the  proper^  of  the  company.  Neptune  H6$e 
Oo.^s  Appealy  Iteg.  Grazette,  March  6,  1874. 

2.  An  agreement  between  two  fire  companies  to  merge  the  two  cor- 
porations into  one,  declared  not  binding  upon  the  members  not  consent- 
ing. Appeal  of  Fame  and  Western  Sose  OompanieSj  Leg.  Gazette,  March 
6,  1874. 

FISHING 

The  right  of  fishing  in  a  riyer  is  subordinate  to  that  of  navigation ; 
but  this  does  not  excuse  the  master  of  a  vessel  from  running  into  and 
damaging  a  net  of  a  fisherman,  where  he  could  change  the  course  of  the 
vessel  tritJumt  pryudiee  to  the  reasonable  prosecution  of  his  voyage^  and 
thus  avoid  the  net.     Cobb  v.  Bennett,  Leg.  Grazette,  March  6, 1874. 

FOREIGN  EXECUTORS. 

See  ExECTTTOBS,  and  Administrators,  2. 

FOREIGN  JUDGMENTS. 

When  a*  judgment  from  another  state  is  sousht  to  be  enforced  in  the 
courts  of  this  State,  it  is  competent  to  our  tribunals,  upon  the  plea  of 
nul  tiel  record,  to  determine  wnether  the  court  rendering  the  judgment 
sought  to  be  enforced  had  jurisdiction  of  the  person  against  whom  the 
judgment  is  rendered,  and  of  the  subject  matter  of  the  suit.  Bamett  v. 
Oppenheimer,  Am.  Law  Rec.,  March,  1874. 

«  GUARANTY. 

Indorsement  by  stranger.  —  A  note  was  made  by  W.  to  T.,  and 
before  delivery  to  T.  was  indorsed  in  blank  by  P.  and  R.,  who  were 
partners  of  W.  Held,  P.  and  R.  were  guarantors,  and  not  successive 
indorsers.    Phalman  v.  Tayhr,  Chicago  L.  K.,  March  7, 1874. 

husband  and  WIFE. 

Liability  of  wife's  property  to  husband's  debts.  —  Where  the 

wife's  personal  property  is  left  for  a  time  under  the  husband's  control, 

and  she  afterwaras  resumes  the  sole  control  of  the  same  before  it  is  seized 

for  the  husband's  debts,  it  is  discharged  from  liability  for  the  husband's 

debts,  without  filing  the  notice  specified  in  section  2502  of  the  Revision, 

and  without  reference  t6  the  fact  of  its  being  under  the  husband's  control 

when  the  debt  was  contracted,  or  of  the  knowledge  of  the  creditor  as  to 

her  rights  when  he  extended  credit.    Miller  v.  Steele,  West.  Jur.,  March, 

1874. 

INDORSEMENT. 

See  Guaranty. 

insolvency. 

See  Sales,  2. 
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JUDGMENTS. 

1.  Paid  jxtdoment.  —  Sale.  —  A  sale  of  lands  under  an  execution 
issued  upon  a  judgment  which  had  been  fully  paid  is  void.  Lee  t.  Bog- 
er$j  Pac.  Law  Rep.,  March  3, 1874. 

2.  AssiOKEB  ov  SAID  JUDGMENT.  —  W.  had  a  judgment  against  C, 
which  was  the  first  lien  on  his  property.  T.,  also,  had  a  judgment,  whidi 
was  the  second  lien  on  the  property.  C.  paid  W.'s  judgment  in  full,  but 
took  an  assignment  of  it  in  the  name  of  his  hired  man,  who  paid  nothing 
for  it.  Afterwards,  to  ayoid  an  attachment,  C.  confessed  a  judgment  in 
&yor  of  L.,  for  a  debt  preyiously  due  him,  which  became  a  Hen  upon  the 
property,  and,  in  order  to  ^ye  L.  a  preference  oyer  T.,  C.  procured  an 
assignment  to  him  of  W.'s  judgment,  for  which  no  additional  considera- 
tion was  paid ;  but  L.  was  not  aware  that  it  had  been  paid.  C.  after- 
wards comessed  a  judgment  in  fayor  of  F.,  which  also  became  a  lien  on 
the  property.  L.  afterwards  sold  the  lands  on  W.'s  judgment  and  became 
the  purdiaser.  Afterwards  F.  became  purchaser  of  the  same  lands  under 
his  own  judgment.  Held,  1.  That  as  to  F.,  L.  was  not  a  bond  fide  as- 
signee of  W.'s  judgment  for  a  yaluable  consideration ;  and  that  his  sale 
was  yoid.     2.  That  by  his  purdiase  F.  acquired  the  title  to  the  land.    lb. 

3.   POWEE    OP  ATTORNEY.  —  INCIDENTAL    POWERS. —  L.  executed  a 

power  of  attorney  to  H.  authorizing  him  to  collect  his  said  judgments 
against  C,  by  sales  under  execution,  &c«,  to  receiye  the  money  thereon, 
^^  arbitrate  or  compound  "  the  same,  and  for  that  purpose  to  employ  coun- 
sel. After  the  aforesaid  sales,  F.  brought  an  action  against  L.,  to  annul 
the  said  sales  and  conyeyances  to  L.,  as  clouds  on  his,  F.'s,  title.  H.  con- 
sulted counsel  who  adyised  him  that  the  said  sales  under  W.'s  judgment 
after  payment  were  yoid,  and  L.'s  title  inyalid.  Held,  that  as  inddent 
to  the  powers  expressly  giyen  to  collect  said  judgment,  arbitrate  and  com- 
pound the  same  in  connection  with  subsequent  instructions  from  L.,  by 
letter,  H.  had  power  to  authorize  counsel  to  appear  in  said  action  and 
consent  to  a  judgment  annulling  said  sales  upon  terms  that  enabled  him 
to  realize  the  amount  due  to  L.  on  his  judgment.    lb. 

See  Attachhentb,  8;  Foreign  Judgments. 

JURISDICTION, 

See  Contracts. 

JURY. 
See  Negligence,  8. 

lien. 
See  Contracts,  2. 

MARRIAGE. 

1.  Cohabitation.  —  Neither  cohabitation,  nor  reputation  of  marriage, 
nor  both,  is  marriage :  when  conjoined  they  are  eyidenoe  from  whidi  a 
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presomption  of  marriage  arisee.     Yardlejfs  Appeal^  Pittsb.  L.  J.,  March 
11,  1874. 

2.  The  facts  of  the  case  showing  only  an  inconstant  cohabitation  and 
a  divided  reputation  of  marriage,  the  claimant  was  held  not  to  be  the  wife 
of  decedent,    lb. 

NEGLIGENCE. 

1.  KiLLTSQ  A  CHILD.  —  In  an  action  against  a  railroad  company  for 
killing  a  child  two  years  and  two  months  old,  the  question  as  to  the  posi- 
tion of  the  child,  whether  the  engineer  could  see  it,  and  the  rate  of  speed 
of  the  train,  were  properly  left  to  the  jury.  PMla.  ^  Bead.  It.  R.  Co.  v. 
Long^  Leg.  Int.,  March  6, 1874. 

2.  The  court  below  charged  that  the  fact  that  the  child  was  found  in 
the  street  affords  strong  presumption  of  negligence ;  but  the  jury  were  to 
consider  whether  the  mother  took  reasonable  care  of  the  child ;  u  she  did, 
it  was  negligence.    Held^  correct.    Ih. 

8.  JiTBY.  —  As  a  general  rule,  a  question  of  negli^nce  must  be  sub- 
mitted to  a  jury.  Where  the  measure  of  duty  is  ordmary  and  reasonable 
care,  it  is  always  a  question  for  the  jury.  There  is  no  absolute  rule  as  to 
what  constitutes  negligence.  Crissey  y.  Hestonville^  ^c.  Co.  Leg.  Int., 
March  6, 1874. 

4.  Measure  of  duty.  —  Where  the  measure  of  duty  is  not  unvarying, 
where  a  higher  degree  of  care  is  demanded  under  some  circumstances  than 
under  others,  where  both  the  duty  and  extent  of  its  performance  are  to  be 
ascertained  as  &cts,  a  jury  alone  can  determine  what  is  negligence,  and 
whether  it  has  been  proved.  Where  negligence  is  concurrent,  a  child  will 
not  be  held  to  the  exercise  of  the  same  degree  of  care  and  discretion  as  an 
adult.     lb. 

6.  Stopping  cabs.  —  It  is  the  duty  of  a  railway  company  to  cause  its 
cars  to  come  to  a  full  stop  to  permit  a  passenger  to  get  on.    lb. 

NONSUIT. 

A  PEREMPTOBY  NONSUIT  under  the  act  of  April  14th,  1846,  is  such  a 
determination  of    an  issue  under  the  sheriff's  interpleader  act  as  will 
operate  to  forfeit  the  bond  if  the  goods  be  not  forthcoming.     G^NeUl  v. 
Wilt,  Leg.  Gazette,  March  6,  1874. 

NUL  TIEL  BECORD. 

See  F0BEI6N  Judgments. 

OBITER  DICTA. 

See  Supreme  Coubt. 

PARTNERS. 

1.  Authority  to  bind  othbbs.  —  As  between  the  firm  and  third 
persons  dealing  with  it  in  good  faith,  it  is  immaterial  whether  one  of  the 
partners  is  acting  fairly  with  his  copartners  in  the  particular  transaction 
or  not.  If  the  partner  act  within  the  apparent  scope  of  his  authority  and 
professedly  for  the  firm,  his^  acts  and  representations  are  binding  on  the 
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firm,  in  favor  of  an  innocent  third  party,  howeyer  groesly,  in  point  of  &ct, 
he  may  violate  his  duty  towards  his  copartners.  Phalman  v.  Tayhr^ 
Chicago,  L.  N.,  March  7, 1874. 

2.  W.  borrowed  money  of  T.,  which  was  obtained  on  checks  of  T.,  pay- 
able to  H.  J.  P.  &  Co.,  and  gave  to  T.  his  note  therefor,  with  blank  in- 
dorsement of  P.  and  R.  thereon.  W.  was  a  partner  and  also  bookkeeper 
of  the  firm  of  H.  J.  P.  &  Co.,  had  charge  of  their  bank  account,  and  in 
certain  cases  was  expressly  authorized  by  his  copartners  to  fill  up  notes 
already  indorsed  in  blank  by  them.  It  was  admitted  that  the  indorse- 
ments of  P.  and  R.  were  genuine,  but  it  was  claimed  on  their  behalf, 
under  plea  n<m  est  factum^  that  they  were  not  intended  to  guarantee  a 
note  of  W.  to  T. ;  held^  as  it  was  apparently  a  transaction  on  account  of 
the  business  of  the  firm,  P.  and  R.  were,  in  absence  of  evidence  of  bad 
faith  on  part  of  T.,  bound  by  acts  of  W.    lb. 

8.  AXiTEBATiOK  OP  NOTE. — It  was  found,  by  special  verdict,  that  the 
words  *-^  payable  at  53  Lake  Street "  were  written  in  the  note  W  T.  after 
P.  and  R.  had  indorsed  it  in  blank,  without  the  knowledge  of  P.  and  R., 
but  with  the  knowledge  and  authority  of  W.  before  delivery  of  the  note ; 
held^  the  alteration  was  material,  but  as  W.  had  power  to  bind  the  firm 
by  borrowing  money,  executing  notes,  or  filling  up  notes  under  blank  in- 
dorsements, he  necessarily  had  the  power  to  fix  the  amount,  time,  and 
place  of  payment  of  such  notes,  and  his  assent  to  chan^  of  note,  by  adding 
place  of  payment,  was  presumedly  the  assent  of  the  nrm,  and  did  not  in- 
validate the  note.    lb. 

4.  SPEGiAii  VERDICT.  —  The  special  verdict  finds  the  place  of  payment 
was  added  to  the  note  by  T.,  after  P.  and  R.  had  indorsed  it  in  blank, 
without  their  knowledge  or  authority,  but  with  the  knowledge  and  author- 
ity of  W.  the  maker.  While  express  knowledge  and  express  authoritj 
are  questions  of  fact,  there  are  also  implied  knomedge  and  implied  author- 
ity, and  in  this  case  the  special  finding  of  the  jury  must  be  understood  to 
refer  only  to  express  knowledge  and  authority,  and  is  not,  therefore,  in- 
consistent with  the  general  fin£ng.    lb. 

PAUPERS. 

1.  An  action  of  assumpsit  can  be  maintained  by  a  county  against  a 
poor  district  for  the  maintenance  of  an  insane  pauper. 

2.  Under  the  act  of  1845,  a  poor  district  is  not  liable  for  such  main- 
tenance until  the  settlement  of  the  pauper  is  decided  by  the  court  to  be 
in  such  district,  and  notice  of  such  decision  given  to  the  district  author- 
ities.   Directors  of  Poor  v.  Montour  Co.  Pittsb.  L.  J.,  March  11, 1874. 

PENALTY. 

See  Attorneys,  2. 

PRACTICE. 

1.  Estoppel.  —  Waiver. — Where  a  case  heard  in  the  court  below 
has  been  reviewed  in  the  supreme  court,  and  remanded  with  directions  as 
to  the  decree  to  be  entered,  a  party  cannot  on  subsequent  appeal  assign  for 
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error  any  canse  that  oconrred  prior  to  the  former  decision.  Ogden  t. 
Larrabee^  Chicago  L.  N.,  March  7, 1874. 

2.  The  fact  that  the  point  was  not  made  by  the  counsel,  nor  considered 
by  the  court  on  the  former  appeal,  does  not  suffice  to  allow  it  to  be  con- 
sidered on  a  second  appeal.  There  must  be  an  end  to  litigation,  and  as 
the  party  had  an  opportunity  to  assign  it  for  error,  but  failed  so  to  do,  he 
must  be  estopped  from  alleging  at  any  future  period  error  in  the  same 
record,    lb. 

8.  A  party  cannot  assign  successiye  errors,  and  errors  not  assigned 
must  be  deemed  to  have  been  waived.    75. 

4.  On  a  second  appeal  a  party  can  only  review  proceedings  subsequent 
to  the  mandate  in  the  first  appeal.    lb. 

PUBLICATION. 

See  Attachment,  1. 

RAILROADS. 

1.  Service.  —  That  the  process  was  served  on  Stewart,  a  director  of 
the  road,  and  this  service  was  in  conformity  to  law ;  that  the  return  does 
not  show  that  he  was  a  director,  only  that  ne  was  reported  to  be  so ;  but 
the  record  shows  that  he  was  a  director  when  the  I'oad  was  leased,  and  in 
the  absence  of  proof  to  the  contrary  it  will  be  presumed  this  relation  ex- 
isted when  the  summons  was  served.  Waihington^  ^c.  R.  JB.  v.  Brown, 
Am.  Law  Rec,  March,  1874. 

2.  Opening  up  default.  —  The  court  considers  the  effect  of  opening 
up  the.default  and  allowing  the  defendant  to  plead  upon  the  service  of  the 
summons,  providing  it  were  defective.     lb. 

3.  Road  run  by  lessees. — That  ^  railroad  corporation  cannot  escape 
the  performance  of  any  duty  or  obligation  imposed  by  its  charter  or  the 
general  laws  of  the  Stiate,  by  a  voluntary  surrender  of  its  road  into  the 
hands  of  lessees.     lb. 

4.  Road  run  on  joint  account.  -^  That  it  has  never  been  held  that 
the  company  is  relieved  from  liability  unless  the  possession  of  the  receiver 
is  exclusive,  and  the  servants  of  the  road  wholly  employed  and  controlled 
by  him.  In  this  case  the  possession  was  not  exclusive,  nor  were  the  ser- 
vants subject  to  the  receiver's  orders  alone ;  but  the  rcxad  was  run  on  the 
joint  account  of  the  lessees  and  receiver,  and  the  servants  employed  and 
controlled  by  them  jointly.  Both  were  therefore  alike  responsible  for  the 
act  complained  of,  and  if  so  the  original  company  is  also  responsible.    lb. 

5.  Contract  of  ticket-holder.  —  The  holder  of  a  ticket  issued  in 
the  name  of  a  railroad  company  contracts  for  carriage  with  the  company, 
not  with  the  lessees  and  receiver.     lb. 

6.  Rights  of  colored  person  on  the  cars  of  this  company.  — 
A  grant  by  Congress  was  accompanied  with  the  provision,  "  that  no  t>er. 
son  shall  be  excluded  from  the  cars  on  account  of  color."  The  defendant 
in  error,  a  colored  woman,  entered  the  car  appropriated  to  white  ladies,  was 
requested  to  leave  and  take  a  seat  in  another  car  used  for  colored  persons, 
and  upon  her  refusal  so  to  do  was  ejected  by  force  from  the  car  she  first 
entered.    Held,  that  she  v^as  improperly  ejected ;  that  there  was  no  occa- 
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sion  in  legislatuig  for  a  railroad  corporation  to  annex  a  condition  to  a  grant 
of  power  that  the  company  should  allow  colored  persons  to  ride  in  its  cars ; 
that  this  right  had  never  oeen  refused ;  that  self-interest  would  induce  the 
carrier — south  as  well  as  north  —  to  transport,  if  paid  for  it,  all  persons, 
whether  white  or  black ;  that  it  was  this  discrimination  in  the  use  of  the 
cars,  on  account  of  color,  where  slayery  obtained,  which  was  the  subject 
of  discussion  at  the  time,  and  not  the  lact  that  the  colored  race  could  not 
ride  in  the  cars  at  all.  Congress,  in  the  belief  that  this  discrimination 
was  unjust,  acted.  It  told  this  company,  in  substance,  that  it  could  ex- 
tend its  road  within  the  district  as  desired,  but  that  this  discrimination 
must  cease,  and  the  colored  and  white  race  in  the  use  of  the  cars  be  placed 
on  an  equality,    lb* 

See  Negligence,  1. 

RECEIVERS. 

1.  Trover.  —  A  receiver  in  equity  can  maintain  trover  for  the  wrong- 
ful conversion  of  goods  which  he  has  had  actually  in  his  possession.  Sin- 
gerly  v.  Fox^  Pittsb.  L.  J.,  March  11,  1874. 

2.  Set-off.  —  A  creditor  cannot  pay  by  a  set-off  for  goods  purchased 
at  a  receiver's  sale.    Ib^ 

SALES. 

1.  Liquors.  —  License.  —  The  seventh  section  of  Act  of  March  6, 
1873,  prohibiting  the  issue  of  licenses  for  the  sale  of  liquors  by  all  offioeis 
authorized  by  existing  laws  to  issue  the  same,  applies  and  extends  to  the 
treasurer  of  a  county.  Commonwealth  v.  MUler^  Leg.  Int.,  March  6, 
1874. 

2.  Insolvency  and  a  knowlpdgb  of  it  at  the  time  of  a  sale  are 
evidence  to  go  to  the  jury,  with  other  facts,  to  show  an  intended  fraud  by 
the  purchaser ;  but  standing  alone  will  not  operate  to  rescind  after  a  pos- 
session fully  and  fairly  acquired.  Rodman  v.  Thalheimer^  L^.  Gazette, 
March  6, 1874.    See  Judgments,  1. 

8.  Direction  by  the  purchaser  ab  to  shipment.  —  Where  a  mer- 
chant residing  in  one  city  selects  and  purchases  and  pays  for  goods  from 
merchants  doing  business  in  another  city,  and  directs  the  sellers  ^^  to  ship 
by  boat "  to  his  agents  at  an  intermediate  point,  without  designating  a 
particular  boat,  and  giving  no  instructions  to  insure  against  the  unavoid- 
able accidents  of  navigation  and  fire  (boat-carriers  exempting  themselves 
in  their  bills  of  lading  from  such  risks),  and  the  vendors  make  a  contract 
of  carriage  with  the  master  of  a  boat,  deliver  the  goods  to  the  carrier,  and 
take  bills  of  lading,  and  before  the  boat  leaves  port  upon  her  voyage,  it  is 
found  that  the  contract  of  carriage  was  improvidently  made,  and  tiiat, 
under  it,  the  goods  will  not  go  forward  at  all,  or  reach  their  destination  in 
a  reasonable  time,  the  consignor  has  authority,  by  virtue  of  the  purchaser's 
direction  to  him,  ^^  to  ship  the  soods  bv  boat,"  to  rescind  the  contract  of 
carriage,  and  to  reship  the  same  by  another  proper  and  suitable  boat,  sadi 
in  all  respects  as  a  prudent  business  man  could  safely  ship  his  own  goods 
upon ;  and  if  such  reshipped  goods  be  lost  in  transit  upon  the  second  boat 
by  the  unavoidable  accidents  of  navigation  or  fire,  the  owner  of  the  boat, 
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with  whom  the  contract  of  shipment  was  made,  will  not  be  liable  to  the 
purchaser  of  the  goods  for  their  loss.  Had  no  directions  been  given  to  the 
seller  by  the  purchaser,  in  relation  to  the  shipment,  the  case  might  be 
different ;  but  such  express  directions  required  the  goods  in  kind  to  be  so 
shipped  as  that  they  would  actually  go  to  their  destination  within  a  reason- 
able time,  under  all  the  circumstances,  and  if  that  could  not  be  done  by 
virtue  of  the  contracts  made  by  the  shipper,  he  had  a  right,  before  the 
goods  left  port,  to  rescind  such  contracts  and  enter  into  others  whereby  the 
carriage  of  the  goods  as  intended  by  the  parties  could  be  effected.  Toodle 
V.  Ru9k^  Am.  Law  Rec.,  March,  1874. 

SET-OFF. 

See  Bankruptcy,  4,  6,  6 ;  Receivers,  2. 

SHERIFF. 

The  holding  of  an  inquisition,  under  the  44th  section  of  the  act  of  the 
16th  of  June,  1836,  is  a  judicial  act,  and  must  be  performed  by  the  sheriff 
himself.  If  held  by  a  deputy  it  is  invalid,  though  it  may  bind  the  sheriff. 
Klopp  v.  Breitenbach^  L.  Chion.,  March  7,  1874. 

See  Execution  Sales,  2. 

sheriffs  deed. 

1.  Amendment  op.  —  Where  a  sheriff's  deed  erroneously  recites  the 
date  of  a  judgment  the  error  may  be  corrected  in  open  court,  and  in  such 
case  no  new  acknowledgment  of  tne  deed  is  necessary.  Kane  v.  McCovm^ 
Cent.  L.  J.,  March  5,  1874. 

2.  Delivery  presumed.  —  Where  a  sheriff's  deed  is  duly  executed 
and  acknowledged,  and  the  title  of  the  purchaser  in  such  deed  is  vested  in 
a  third  party  by  decree  of  a  court  of  equity,  a  delivery  by  the  sheriff  to  the 
purchaser  mil  be  presumed,  and  no  formal  delivery  is  necessary,     lb. 

supreme  court. 

Obiter  dicta.  —  Although  the  decision  by  this  court  of  a  single  point 
may  be  decisive  of  the  whole  case,  still  an  opinion  upon  other  questions 
presented  by  the  record  is  not  an  obiter  dictum  ;  and  this  is  the  more  sat- 
isfactory practice,  as  it  tends  to  prevent  repeated  resort  to  the  appellate 
court.     Kane  v.  McCown^  Cent.  L.  J.,  March  5, 1874. 

SURETIES. 

The  SURETIES  on  the  bond  of  an  auctioneer,  under  the  acts  of 
April  2, 1822,  and  April  9,  1859,  are  liable  for  any  default  during  the 
period  of  three  years,  during  which  the  renewal  of  the  bond  could  not  be 
called  for  under  said  acts,  notwithstanding  the  fact  that  the  term  named 
in  the  commission  of  the  auctioneer  was  but  one  year.  Daly  v.  Common- 
wealth, Leg.  Gazette,  March  6, 1874. 

TROVER. 

See  Receivers,  1. 
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TRUSXa 

1.  Delegation  op  authority.  —  One  trustee  cannot  delegate  his  dis- 
cretion either  to  another  or  to  a  co-trustee.  And  a  corporation  permitting 
a  transfer  of  its  stock  held  as  a  trust  investment,  by  one  of  two  trustees 
transferring  the  same  as  trustee  and  as  attorney  in  fact  of  a  non-resident 
trustee,  under  a  general  power  of  attorney  by  which  the  whole  manage- 
ment of  the  trust  is  delegated,  is  responsible  for  the  consequences  of  a 
breach  of  trust  by  such  trustee.  Penn.  Co.  v.  McMurtrie^  L^.  Int., 
March  6, 1874. 

2.  Action.  —  Where  a  breach  of  trust  is  committed,  a  trustee,  ihoagh 
in  default,  may  maintain  a  suit  in  his  own  name  for  the  benefit  of  the 
trust  estate,    ii. 

VERDICT. 

See  Partners,  4. 

WAIVER 

See  Practice. 

WAR. 

Actions  against  belligerents.  —  The  existence  of  war  does  not 
prevent  the  citizens  of  one  belligerent  power  from  taking  proceedings  for 
the  protection  of  their  own  property  in  their  own  courts,  against  the  citi- 
zens of  the  other,  whenever  the  latter  can  be  reached  by  process.  Lee  t. 
Rogers^  Pac.  Law  Rep.,  March  3, 1874. 

wills. 

Construction.  —  A  devise  to  "my  daughter  E.  and  her  diildren  — 
the  children  taking  their  mother's  share  " —  gives  to  the  daughter  a  life 
estate  only  and  not  a  fee.    Estate  of  Smith,  Leg.  Int.,  March  6, 1874. 

See  Domicil. 


In  the  year  1785,  an  Indian  murdered  a  Mr.  Evans  of  Pittsburg. 
When,  after  a  confinement  of  several  months,  his  trial  was  to  be  brought 
on,  the  chiefs  of.  his  nation  (the  Delaware)  were  invited  to  be  present  at 
the  proceedings,  and  see  how  the  trial  would  be  conducted,  as  well  as  to 
speak  in  behalf  of  the  accused,  if  they  chose.  The  chiefs,  however,  in- 
stead of  going  as  wished  for,  sent  the  following  answer :  "  Brethren  I  you 
inform  us  that  N.  N.,  who  murdered  one  of  your  men  at  Pittsburg,  is 
shortly  to  be  tried  by  the  laws  of  your  country,  at  which  trial  you  request 
that  some  of  us  may  be  present.  Brethren  1  knowing  N.  N.  to  have  been 
always  a  very  bad  man,  we  do  not  wish  to  see  him ;  we  therefore  adyise 
you  to  try  him  by  your  laws,  and  to  hang  him,  so  iiat  he  may  never  re- 
turn to  us  again. 
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»  

JuYEKALis,  a  widow,  complained  to  Theodoric,  king  of  the  Romans, 

that  a  suit  of  hers  had  been  in  court  three  years,  which  might  have  been 
decided  in  a  few  days.  The  king  being  imormed  who  were  her  judges, 
gave  orders  that  they  should  give  all  expedition  to  the  poor  woman's  cause, 
and  in  two  days  it  was  decided  to  her  satisfaction.  Theodoric  then  sum- 
moned the  judfges  before  him,  and  inquired  how  it  was  that  they  had  done 
in  two  days  what  they  had  delayed  for  three  years  ?  "  The  recommen- 
dation of  jour  Majesty,"  was  the  reply.  "  How  ?  "  said  the  King ;  **  when 
I  put  you  in  office,  did  I  not  consign  all  pleas  and  proceedings  to  you  ? 
You  deserve  death  for  having  delayed  that  justice  for  three  years  which 
two  days  could  accomplish ; "  and  at  that  instant  he  caused  their  heads 
to  be  sixuck  ofiF. 


By  the  laws  of  the  Goths  it  was  made  penal  to  say  of  a  man  that  he 
was  gouty.  They  thought  it  hard  enough  that  a  man  should  have  to  suf- 
fer such  a  torment  without  being  twitted  about  it. 


A  GENTLEMAN  who  was  severely  cross-examined  by  Mr.  Dunning  was 
rei)eatedly  asked  if  he  did  not  lodge  in  the  verge  of  the  court.  At  length 
he  answered  that  he  did.  "  And  pray,  sir,"  said  the  counsel,  "  for  wnat 
reason  did  you  take  up  your  residence  in  that  place  ?  "  "  To  avoid  the 
impertinence  of  dunningy^  answered  the  witness. 


When  Sergeant  Cockle  was  on  the  northern  circuit  he  once  told  a 
witness  that  he  was  very  saucy,  and  followed  up  the  remark  by  asking : 
"  Pray,  what  sauce  do  you  like  best  ?  "  "  Any  sauce  but  Cockle  sauce," 
was  the  reply. 


At  a  recent  trial  in  Westminster  Hall,  an  Irishman,  who  was  a  witness, 
identified  the  date  of  a  transaction  by  his  having  dined  at  a  certain  house. 
Being  asked  how  he  could  recollect  that  day  in  particular  when  he  had 
dined  constantly  at  the  same  table  for  months.  ^^  Recollect  it,"  replied 
Pat;  ^^how  could  I  forget  it?  the  dinner  was  a  roast  shoulder  of  mut- 
ton, in  July,  and  there  were  no  potatoes  I  " 


At  a  late  assize  in  Limerick  a  boy  was  brought  forward  as  a  witness 
for  the  prosecution  in  a  case  of  murder.  He  appeared  so  young  and  so 
ignorant,  that  the  judge  thought  it  necessary  to  examine  him  as  to  his 
qualifications  for  a  witness,  when  the  following  dialogue  took  place :  — 

Q.  Do  you  know,  my  lad,  the  nature  of  an  oath  ?    A.  An  oath  I    No. 

Q.  Do  you  mean  to  say  that  you  do  not  know  what  an  oath  is  ?  A. 
Yes. 
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Q.  Do  you  know  anything  of  the  consequences  of  telling  a  lie  ?  A. 
No. 

Q.  No  I  What  religion  are  you  of  ?  A.  A  Catholic. 

Q.  Do  you  never  go  to  mass  ?     A.  No. 

Q.  Do  you  never  see  your  priest  ?    A.  Yes. 

Q.  What  did  he  say  to  you  ?  A.  I  met  him  on  the  mountain  one  day, 
and  he  bid  me  hold  his  horse,  and  be to  me. 

Judge.     Go  down  ;  you  are  not  fit  to  be  sworn. 


The  oath  used  among  the  Highlanders  in  judicial  proceedings  under 
the  feudal  system  contained  a  most  solemn  denunciation  of  vengeance  in 
case  of  perjuiy,  and  involved  the  wife  and  children,  with  the  arable  and 
the  meadow  land  of  the  party  who  took  it,  all  together  in  one  abyss  of 
destruction.  When  it  was  administered  there  was  no  book  to  be  kissed, 
but  the  right  hand  was  held  up  while  the  oath  was  .repeated.  The 
superior  idea  of  sanctity  which  this  imprecation  conveyed  to  those  accus- 
tomed to  it,  may  be  judged  from  the  expression  of  a  Highlander,  who  at 
a  trial  at  Carlisle  had  sworn  positively  in  the  English  mode  to  a  fact  of 
consequence.  His  indifference  during  the  solemnity  having  been  observed 
by  the  opposite  counsel,  he  was  asked  if  he  would  confirm  his  testimony 
by  taking  the  oath  of  his  own  country  to  the  same.  ^'  Na,  na,"  said  the 
mountaineer;  ^^  ken  ye  not  thar  is  a  hantle  o'  difference  'twixt  blawing  on 
a  buke,  and  domming  ane's  ain  saul  ?  " 


Mb.  T.  O'Meaba,  an  Irish  attorney  well  known  for  his  conviviality, 
wit,  and  good  nature,  met  at  the  house  of  a  friend  an  Englishman  of  rank 
and  fortune,  whom  he,  according  to  the  hospitable  custom  of  that  time, 
invited  to  his  house  in  the  country ;  and  at  the  close  of  the  visit  the  Eng- 
lishman left  Ireland  with  many  expressions  of  obligation  for  the  kindnees 
and  attention  he  had  received.  Shortly  after,  O'Meara  for  the  first  time 
visited  London,  and  one  day  saw  his  fmglish  acquaintance  walking  on  the 
opposite  side  of  Bond  Street ;  so  he  immediately  crossed  over,  and  de- 
clsored,  with  outstretched  hand,  how  delighted  he  was  to  see  him  again. 
The  gentleman  was  walking  with  two  fnends  of  highly  aristocratic  cast, 
and  dressed  in  the  utmost  propriety  of  costume ;  and  when  he  saw  a  wild 
looking  man,  with  soiled  leather  breeches,  dirty  top-boots,  not  over  clean 
linen,  nor  very  closely-shaven  beard,  striding  up  to  him  witJi  a  whip  in  his 
hand,  and  the  lash  twisted  round  his  arm,  he  started  back,  and  with  a 
look  of  cold  surprise,  said,  *^  Sir,  you  have  the  advantage  of  me."  ^  I  have 
sir,"  said  O'Meara,  looking  at  him  coldly  for  a  moment,  and  then  walk- 
ing away,  "  and,  by  Heaven,  I'll  keep  it  I " 
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DIGEST  OF   CASES 

PXTBUSHED  IN  EXTENSO  IN   LATE    ISSUES   OF  AMERICAN    LEGAL  PERI- 
ODICALS. 

ABBRBYIATIONS. 

Albany  L.  J Albany  Law  Journal,  New  Tork, 

Webd,  Parsons,  &  Co. 

Cent.  L.  J Central  Law  Journal  St.  Louis,  Mo., 

SouLB,  Thomas  &  Wbntworth. 

Chicago  L.  N Chicago  Legal  News,  Chicago,  III., 

Chicago  Legal  News  Co. 

Daily  Beg Daily  Registry  New  York, 

308  Broadway,  N.  Y. 

Int  Bev.  Bee Internal  Revenue  Record,  New  York, 

W.  C.  &  F.  P.  Church. 

Leg.  Int Legal  Intelligencer,  Philadelphia,  Pa., 

J.  M.  Power  Wallace. 

Leg.  Gazette Legal  Gazette,  Philadelphia,  Pa., 

King  &  Baird. 

Leg.  Chron Legal  Chronicle,  Pottsville,  Pa., 

Sol.  Foster,  Jr. 
Pac.  Law  Bep. Pacific  Law  Reporter,  San  Francisco,  Cal., 

J.   P.  BOGARDUS. 

Pittsb.  L.  J Pittsburg  Legal  Journal,  Pittsburg,  Pa., 

J.  W.  &  J.  S.  Murray. 

ACCOMMODATION   NOTES. 

See  Banks,  2,  8,  4;  Usury,  8. 

ADMINISTBATOBS. 

See  Insurance,  3 ;  Limitations,  2,  8. 

ADMIRALTY. 

1.  Rule  as  to  navigation.  —  That  the  roles  of  navigation  must  vary 
according  to  the  exigencies  of  biudness  and  the  wants  of  the  public.  The 
rules  which  would  be  applicable  in  a  harbor  where  the  business  was  light, 
and  the  passage  of  yesseb  not  liable  to  be  impeded,  would  be  inapplicable 
in  a  great  thoroughfare  like  the  East  River.  In  the  former,  it  might  be 
that  vessels  could  with  safety  run  across  the  mouths  of  ferry  slips  in  going 
to  or  from  their  wharves,  while  in  the  latter  such  navigation  would  neces- 
sarily be  hazardous.     Steamship  Favorita  v.  Union  M'erry  Co.^  Int.  Rev. 

Rec,  March  14, 1874. 
Vol.  I.  4 
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2.  Demitrbaqb.  —  The  case  of  the  Cayuga,  allowing  demurrage  in 
such  cases,  reported  14  Wallace,  378,  adopting  the  views  of  the  circuit 
judge  of  the  second  circuit,  as  stated  in  7  Blatchford,  385,  adhered 
to.     lb. 

8.  Salvage.  — The  master  and  owners  of  the  tug  Astoria  claimed  trnd 
received  $5,000  from  the  barkentine  Falkinberg  and  her  cargo  for  salvage 
service  on  the  Columbia  River,  which  sum  was  paid  by  the  owners  of  said 
barkentine  and  cargo  in  full  of  such  services  after  a  general  and  particular 
average  of  the  loss,  but  the  crew  of  the  tug  did  not  at  the  time  make  any 
formal  claim  for  salvage,  or  expressly  authorize  the  master  or  owners  to 
make  one  for  them,  but  afterwards  brought  suit  against  the  latter  for  their 
proper  share  of  said  salvage  :  Meld^  that  the  master  and  owners  of  the  tog 
nave  the  general  charge  of  the  claim  for  salvage,  and  that  the  bill  pre- 
sented by  them  in  the  name  of  the  ^^  steam  tug  Astoria  and  owners  for 
salvage  services,'*  must  be  construed  as  covering  the  services  of  the  orew, 
who,  together  with  the  vessel  and  its  machinery,  constituted  the  effective 

S;ency  that  performed  the  salvage  service.    Roff  v.  TFa««,  Int.  Rev.  Rec., 
arch  21, 1874. 

4.  The  distbibxjtion  op  salvage  money  depends  largely  upon  the 
sound  discretion  of  the  judge,  guided  by  the  circumstances  of  the  case ;  and 
where  the  decree  of  the  court  below  is  not  manifestly  erroneous  in  this  re- 
spect, it  will  be  affirmed,    lb. 

See  Pleading  and  Pbactice,  1,  2. 

AMENDMENT. 

See  Pleading  and  practice,  1. 

BANKRUPTCY. 

1.  Injunction.  —  Proceedings  in  bankbuptcy.  —  Injunction  is- 
sued restraining  defendants  from  collecting  any  rents  from  real  estate  in 
which  the  bankrupts  have  any  legal  or  equitable  estate,  and  appointment 
of  a  receiver.     Keenan  v.  Shannon^  Leg.  Int.,  March  13,  1874. 

2.  An  insolvent  may  bobbow  money  and  put  up  collaterals.— 
There  is  nothing  in  the  bankrupt  law  which  interdicts  the  loaning  of  money 
to  a  man  in  Darby's  condition,  if  the  purpose  be  honest  and  the  object  not 
fraudulent.  And  it  makes  no  difference  that  the  lender  had  good  reason 
to  believe  the  borrower  to  be  insolvent,  if  the  loan  was  made  in  good  faith 
without  any  intention  to  defeat  the  provisions  of  the  bankrupt  act ;  that 
in  a  season  of  pressure  the  power  to  raise  money  may  be  of  immense  value 
to  a  man  in  embarrassed  circumstances.  With  it  he  might  be  saved  from 
bankruptcy,  and  without  it  financial  ruin  would  be  inevitable.  If  the 
struggle  to  continue  his  business  be  an  honest  one,  and  not  for  the  fraudu- 
lent purpose  of  diminishing  his  assets,  it  is  not  only  not  forbidden  but  is 
commendable,  for  every  one  is  interested  that  his  business  should  be  pre- 
served, that  neither  the  terms  nor  policy  of  the  bankrupt  act  are  violated 
if  collaterals  be  taken  at  the  time  tne  debt  is  incurred.  Tiffany  v.  Boat- 
man^B  Savings  Institution^  Int.  Rev.  Rec.,  March  14,  1874. 

3.  Pbbfebence  at  which  law  dibeoted.  —  That  the  preference  at 
which  this  law  is  directed  can  only  arise  in  case  of  antecedent  debt.    To 
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secure  such  a  debt  would  be  a  fraud  on  the  act,  as  it  would  work  an  un- 
eqaal  distribution  of  the  bankrupt's  property,  and  therefore  the  debtor  and 
creditor  are  alike  prohibited  from  giving  or  receiving  any  security  what- 
ever for  a  debt  already  incurred  if  the  creditor  had  good  reason  to  believe 
the  debtor  to  be  insolvent ;  but  the  giving  securities  when  the  debt  is 
created  is  not  within  the  law,  and  if  the  transaction  is  free  from  fraud  in 
fact,  the  party  who  loans  the  money  can  retain  them  until  the  debt  is 
paid.     lb. 

4.  Homestead.  —  A  bankrupt  is  entitled  to  a  homestead  exemption  in 
property  occupied  by  him  as  a  homestead,  even  though  he  had  previously 
waived  his  homestead  rights  in  favor  of  a  particular  creditor.  In  re  Pole- 
man^  Int.  Rev.  Rec.,  March  21, 1874. 

5.  Waiver  of  homestead  rights.  —  Such  waiver  only  applies  to 
persons  claiming  under  the  instrument  in  which  the  waiver  was  made,  and 
does  not  enure  to  the  benefit  of  the  assignee  or  other  creditors.     lb. 

6.  Homestead.  —  In  Illinois,  where  the  equity  of  redemption  is  less 
than  one  thousand  dollars,  the  property  should  be  set  aside  by  the  assignee 
as  a  homestead ;  where  it  exceeds  that  sum,  the  assignee  should  sell  the 
property  and  pay  the  bankrupt  one  thousand  dollars  in  cash  from  the  pro- 
ceeds, unless  the  property  is  susceptible  of  division,  so  as  to  set  apart  the 
homestead.     lb. 

BANKS. 

1.  Contract  to  pay  more  interest  than  allowed  by  charter, 
VOID.  —  That  a  provision  in  a  bank  charter  prohibiting  it  from  taking 
more  than  a  given  rate  of  interest,  avoids  a  contract  reserving  a  greater 
rate  ;  that  a  contract  to  do  an  act  forbidden  by  law  is  void,  and  cannot  be 
enforced  in  a  court  of  justice.  Tiffany  v.  Boatman^s  Savings  Institution^ 
Int.  Rev.  Rec.,  March  14,  1874. 

2.  Discounting  by  bank.  —  That  mere  accommodation  paper  can 
have  no  effective  or  legal  existence  until  it  is  transferred  to  a  bond  fide 
holder.  It  follows  then  that  the  discounting  by  a  bank  at  a  higher  rate 
of  interest  than  the  law  allows  of  paper  of  the  character  above  mentioned 
made  and  given  to  the  holder  for  the  purpose  of  raising  money  upon  it,  in 
its  origin  only  a  nominal  contract,  on  which  no  action  could  be  maintained 
by  any  of  the  parties  to  it,  if  it  had  not  been  discounted,  is  usurious,  and 
not  defensible  as  a  purchase.     lb. 

3.  Act  of  July  13,  1866.  —  Under  the  act  of  Congress  of  July  13, 
1866,  amending  the  internal  revenue  law,  savings  institutions  are  liable 
to  tax  on  both  the  interest  paid  to  depositors  and  on  all  undistributed 
sums  carried  to  the  surplus  fund.     Dollar  Savings  Bank  v.  United  States^ 

nt.  Rev.  Rec,  March  21, 1874. 

• 

See  Usury,  1. 


BILLS  AND  NOTES. 

See  Banks,  2;  Pleading  and  Practice,  4;  Promissory  Note; 

Surety  ;  Usury,  3. 
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CONFISCATION. 

A  person  who  engaged  in  the  rebellion,  and  whose  real  estate  has  been 
sold  under  the  acts  of  Congress  of  August  6, 1861,  and  July  17, 1862,  in 
pursuance  of  a  judicial  decree  of  confiscation,  forfeits  thereby  its  use 
during  life  ;  but  such  decree  and  sale  does  not  work  a  divestiture  of  title, 
and  he  has  afterwards  the  right  to  execute  a  mortgage  or  conveyance  of 
the  same  property  ;  which,  however,  will  only  take  effect  on  the  terminal 
tion  of  the  life  of  the  original  owner.  Wallach  v.  Van  Ritwick^  Chicago 
L.  N,,  March  21, 1874. 

COMMON  CARRIERS. 

Restbictiko  inability.  —  When  a  clause  in  the  receipt  given  by  an 
express  company  restricts  the  liability  of  the  company  to  $50,  unless 
the  value  of  the  package  is  stated  in  the  receipt,  such  sum  is  the  limit  of 
recoveiy  for  a  single  package  in  case  of  loss  where  no  value  is  stated. 
Oppenneimer  v.  U,  S.  Expre%%  Oo.^  Albany  L.  J.,  March  21, 1874. 

CONTRACT. 

1.  A  CONTRACT  TO  BUILD  A  VESSEL  is  a  contract  to  be  performed  on 
land,  and  falling  within  the  ordinary  common  law  and  belongs  to  state 
jurisdiction,  and  a  state  has  a  right  to  give  a  lien  against  her  for  work 
and  materials  entering  into  her  construction.  New  Schooner  Maggie  Cain 
V.  Shakespeare^  Leg.  Chron.,  March  21, 1874. 

2.  Presumption.  —  An  executory  contract,  made  by  one  claiming  the 
benefits  of  a  preemption  law  of  1841,  before  making  proof  and  payment 
as  a  preemptor,  to  convey  land  upon  receipt  of  a  patent  from  the  United 
States,  cannot  be  enforced.  Sutson  v.  Walker^  rac.  Law  Rep.,  March 
10, 1874. 

See  Usury,  2. 

COPYRIGHT. 

1.  Copyright  at  common  law.  —  The  right  of  an  author  or  his 
assignee  to  the  exclusive  use  of  his  literary  productions  exists  at  common 
law,  independently  of  all  statutes.  Isaacs  v.  Dalg^  Cent.  L.  J.,  March 
19, 1874. 

2.  Jurisdiction  op  statb  courts.  —  Such  being  the  case,  the  state 
courts  have  jurisdiction  to  protect  literary  property.  The  act  of  Congress 
of  July  8,  1870,  affords  an  additional  remedy  merely,  and  does  not  i&ect 
the  preexisting  jurisdiction,    lb. 

3.  Infringement.  —  Title  op  play.  —  The  mere  fact  that  a  dra- 
matic composition  bears  the  same  title  as  a  prior  dramatic  composition, 
does  not,  if  this  circumstance  is  wholly  accidental,  and  if  the  compositions 
are  in  other  respects  dissimilar,  constitute  the  latter  composition  an  in- 
fringement of  the  copyright  of  the  proprietor  of  the  former,     lb. 

ejectment. 

1.  Squatters.  —  The  owner  of  the  fee  can  maintain  ejectment  i^ainst 
a  squatter  who  has  neither  claim  nor  color  of  title.  Sykes  v.  Sd^es^ 
Chicago  L.  N.,  March  14, 1874. 


April,  1874.]  THE  AMERICAN  LAW  TIMES.  63 

Vol.  I.]  D10B8T  OP  Casks.  [No.  4. 

2.  Where  the  squatter  had  admitted  title  in  the  plaintifE's  grantor,  it  is 
not  necessary  that  the  plaintiff  produce  other  eyidence  of  title  than  the 
conveyance  from  his  grantor.    lb. 

3.  Legal  TrrLB.  —  The  legal  title  in  ejectment  must  prevail.  Vallejo 
Land  A%9o.  v.  Viera,  Pac.  Law  Rep.,  March  10,  1874. 

See  Pleading  and  Peacticb,  8. 

EQUITY. 

1.  Necessaby  PARTIES  IN  EQIHTY.  —  To  a  bill  by  a  junior  mortgagee 
against  a  mortgagor  or  his  assignee  in  bankruptcy,  prior  incumbrancers 
are  necessary  parties,  where  there  is  substantial  doubt  as  to  the  amounts 
which  are  due  them  or  as  to  the  property  covered  by  their  liens.  Suther- 
land V.  Lake  Superior  Ship  Canal^  ^c.  Co.^  Cent.  L.  J.,  March  12, 1874. 

2.  Sales  in  equity  op  doubtful  interest.  —  A  court  of  equity 
will  in  no  instance  expose  for  sale  an  interest  capable  of  being  reduced  to 
a  certainty,  where  any  doubt  exists  as  to  its  character  and  extent,    lb. 

3.  Chancery  practice.  —  Foreclosure  of  mortgage.  —  Where  a 
subsequent  incumbrancer  is  already  impleaded  by  a  prior  one,  a  subse- 
quent original  bill,  on  his  part,  will  not  be  sustained  to  foreclose  his 
mortgage.  Full  relief  may  be  granted  in  the  first  suit,  either  with  or 
without  a  cross-bill,  as  exigencies  exist.    lb. 

4.  When  independent  suits  will  not  be  permitted.  —  When 
property  is  in  the  hands  of  a  receiver,  no  party  having  interest  therein ; 
and  much  less  will  active  parties  be  permitted,  without  leave  of  court,  to 
seek  an  enforcement  of  tneir  right,  by  an  original  suit.  Such  leave  will 
in  no  case  be  granted  where  the  relief  sought  is  competent  in  the  pending 
litigation,     lb. 

5.  Separate  suit  by  mortgage  trustee.  —  Where  a  subsequent 
mortgage  trustee,  who  had  appeared  and  submitted  to  a  receiver  of  the 
estate,  resigned  his  trust  pendente  lite,  and  his  successor,  without  leave, 
filed  an  original  bill  of  foreclosure,  it  was  held  to  be  unnecessary  and  un- 
warranted. Such  suit  would  be  permanently  stayed  on  summary  applica- 
tion, or,  upon  answer  and  proofs,  dismissed  at  the  hearing.  The  rights  of 
such  successor  need  not  be  noticed  in  the  original  suit,  as  he  would  be 
bound  by  the  decree.     lb. 

6.  Chancery  pleading.  —  Office  of  cross-bill.  —  Where  matters 
are  germane  to  and  connected  with  the  subject  of  a  suit,  they  may  be  in- 
troduced by  cross-bill,  although  new  and  not  mentioned  in  the  original 
bill.     lb. 

7.  Mandamus.  —  In  the  absence  of  statutory  provision  to  the  contrary, 
a  mandamus  against  an  officer  of  the  government  abates  on  his  death  or 
retirement  from  office.  His  successor  in  office  cannot  be  brought  in  by 
way  of  amendment  of  the  proceeding,  or  on  an  order  for  the  substitution 
of  parties.     United  States  v.  Bavtwell,  Leg.  Gazette,  March  20, 1874. 

See  Bankruptcy,  1. 
evidence. 

1.  Parol  Evidence.  —  On  the  vacation  of  an  alley  which  appeared 
never  to  have  been  actually  opened,  and  by  which  plaintiff's  property  was 
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bounded,  parol  evidence  cannot  be  admitted  to  prove  plaintiff's  owner- 
ship and  convevance  of  the  alley  as  a  lot.  Meyers  v.  B^binson^  heg,  Int, 
March  13,  1874. 

2.  Cboss-bxaminatiok.  —  Although  a  greater  latitude  is  allowable  in 
the  cross-examination  of  a  party  who  places  himself  on  the  stand,  than  in 
that  of  other  witnesses,  still,  where  the  cross-examination  is  directed  to 
matters  not  inquired  about  in  the  principal  examination,  its  course  and 
extent  is  very  largely  subject  to  the  control  of  the  court  in  the  exercise  of 
a  sound  discretion ;  and  the  exercise  of  that  discretion  is  not  reviewable  on 
a  writ  of  error.     Mea  v.  Missouri^  Int  Rev.  Rec.,  March  21, 1874. 

3.  Objection  to  the  introduction  of  bvidbncb  must  be  specifi- 
cally taken  at  the  trial.  Qardiner  v.  Sehmaelzle^  Pac.  Law  Rep.,  March 
10,  1874. 

4.  Power  op  attorney  to  sell  land.  —  Where  the  plaintiff  in 
ejectment  claimed  title  to  a  lot  of  land  under  a  deed  executed  hj  aa- 
thority  of  a  power  of  attorney  to  sell  ^^  all  lots  now  unsold."  Seldj  that 
the  power  of  attorney  v^as  admissible  in  evidence  without  proof  that  the 
lot  was  unsold,     lb. 

FEDERAL  COURT. 

Power  of  federal  court  to  order  suit  to  be  instituted  in 
state  court.  —  The  late  decision  in  Marshall  v.  Knox^  16  WalL  551, 
denying  the  power  of  the  district  court  to  invade  the  jurisdiction  of  a  state 
tribunal,  where  property  is  in  its  actual  custody,  under  proceedings  com- 
menced anterior  to  the  bankruptcy,  does  not  deny  the  power  of  the  circuit 
court  to  order  all  matters  pending  therein  to  be  adjudicated  in  an  original 
suit,  subsequently  commenced  in  such  court,  by  an  assignee  in  bankruptcy. 
It  is  a  mere  question  of  practice  and  convenience.  That  the  property  is 
in  the  hands  of  the  court  and  receiver  constitutes  no  exception  to  l^e  rule. 
StUherland  v.  Lake  Superior  Ship  Canai,  ^c.  Co.^  Cent.  L.  J.,  March  12, 
1874. 

See  Supreme  Court. 


insurance. 

1.  Life  insurance.  —  Insurable  interest.  —  That  Parker  was  a 
creditor  of  McKenty,  and  had  such  an  insurable  interest  as  would  entitle 
him  to  recover  in  a  suit  against  the  company  had  it  refused  payment  tx) 
him.  McKenty  v.  Universal  Life  Insurance  Co.^  Chicago  L.  N.,  March 
14, 1874. 

2.  Not  contracts  of  iNDEMNrrr.  —  That  the  better  opinion  is  that 
policies  of  life  insurance  are  not  like  fire  and  marine  insurance  contracts 
of  indemnity.  The  agreement  is  that  upon  the  death  of  the  party  whose 
life  is  insured,  it  will  pay  to  the  person  named  in  the  policy  a  certain 
amount  therein  specified.     lb. 

8.  Suit  by  Administratrix.  —  This  suit  was  brought  by  the  admin- 
istratrix of  the  estate  of  the  deceased,  whose  life  was  insurea,  to  recover 
the  surplus  over  and  above  the  amount  paid  Parker,  the  creditor,  by  the 
company  ;  Parker  was  paid  all  that  he  claimed  on  the  death  of  McKenty, 
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and  gave  a  receipt  in  full  and  surrendered  the  policy :  Held^  that  the 
plaintiff  could  not  recover  under  an  assimment  from  Parker  to  her,  after 
he  had  been  paid  by  the  company  the  full  amount  he  claimed.    lb. 

See  PLEADiNa  and  Pbacticb,  10, 12, 

INTERNAL  REVENUE  LAW. 

1.  Promissory  note.  —  On  a  criminal  information  for  issuing  without 
a  stamp,  and  with  intent  to  evade  the  provisions  of  the  internal  revenue 
act  of  1866,  the  following  instrument :  — 

Iron  Clebts  Company.  [Five. 

Nbgaunbb,  Mich.,  Jan.  80, 1870. 
Pay  to  the  order  of  E.  B.  Isham,  supt.,  or  bearer, 

.    Five  Dollars, 
Value  received,  and  charge  to  account  of 

E.  B.  Isham. 
To  Charles  J.  Canda,  Esq.,  New  York. 
Countersigned :  E.  S.  Green,  Clerk. 

Heldj  That  the  instrument  was,  in  form,  a  draft  or  order  for  the  pay- 
ment of  money  drawn  upon  another  than  a  banker  or  trust  company,  and 
not  subject  to  the  stamp  duties  imposed  upon  a  promissory  note.  The 
United  States  v.  Isham^  Int.  Rev.  Rec.,  March  14,  1874. 

2.  Suits  by  government. —  The  government  is  not  prohibited  by  any- 
thing contained  in  the  act  of  July  18, 1866,  from  employing  any  common 
law  remedy  for  the  collection  of  its  dues.  The  rule  that  statutory  reme- 
dies exclude  the  common  law  remedy  is  for  others  not  for  the  government, 
it  being  settled  that  so  much  of  the  royal  prerogative  as  belonged  to  the 
king  in  his  capacity  of  parens  patricBy  or  universal  trustee,  enters  as  much 
into  our  political  sl^te  as  it  does  into  the  principles  of  the  British  Constitu- 
tion, which  establishes  the  principle  that  the  king  is  not  bound  by  any  act 
of  parliament  unless  he  be  named  therein  by  special  and  particular  words. 
Dollar  Savings  Bank  v.  United  States^  Int.  Rev.  Rec.,  March  21,  1874. 

See  Banks,  3. 

JUROR. 

Disqualification  of.  —  A  juror,  who  has  formed  an  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner,  which  it  would  take  some  evidence  to  re- 
move^  is  disqualified.     Staup  v.  Commontvealth^  Leg.  Int.,  March  20, 1874. 

LEASE. 

Surety.  —  A  was  surety  on  a  lease  renewable  from  year  to  year,  and 
having  given  six  months'  notice  that  he  would  not  continue  surety  after 
the  end  of  the  current  year ;  held^  that  he  having  died  in  the  mean  time, 
his  estate  was  not  liable  for  any  rent  in  arrear  aner  that  date.  Estate  of 
Be  Silver,  Leg.  Int.,  March  20,  1874. 

LICENSE. 
See  Pleading  and  Practice,  8. 
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LIEN. 

Mechanic's  lien.  —  Under  the  act  of  February  17, 1868,  a  lien  was 
filed  for  a  patent  hoisting  and  dumping  cage,  against  the  entire  leasehold 
estate  of  a  colliery. 

Held^  That  the  act  of  assembly  gave  the  mechanic  no  such  lieiL  It 
confines  the  lien  clearly  to  the  interest  of  the  lessees  in  the  improvement 
and  machinery  upon  which  his  labor  and  services  were  bestowed.  St.  Clair 
Coal  Co.  V.  Martz,  Leg.  Chron.,  March  21,  1874. 

LIFE  INSURANCE. 

See  Inbubance,  1,  2,  3 ;  Pleading  and  Peactice,  10, 12. 

LIMITATIONS. 
1.   STATX7TE    HXING    BAB  WHEBE  CAUSE  OF  ACTION   HAS  ALBEADT 

AOCBUED.  —  On  the  16th  day  of  March,  1869,  the  Jjcgislature  of  Georgia 
passed  an  act  providing  that  all  suits  of  whatever  nature,  in  which  tiie 
cause  of  action  accrued  prior  to  the  1st  day  of  June,  1865,  should  be 
barred,  unless  brought  by  the  1st  day  of  January,  1870.  The  period  thus 
allowed  for  bringing  suits  was  nine  months  and  fifteen  days.  This  is  held 
to  be  a  reasonable  period  in  ordinary  cases.  Marsh  v.  Burroughs^  Cent. 
L.  J.,  March  12, 1874. 

2.  Twelve  months'  exemption  in  favob  of  administbatobb. 
—  By  the  Georgia  Code,  §  2548,  an  administrator  is  not  liable  to  suit 
until  one  year  from  the  dkte  of  his  qualification.  It  is  held  that  this 
exemption  is  not  repealed  by  the  act  of  March  16, 1869.  If  the  latter 
act  had  such  an  effect,  it  would  probably  be  in  contravention  of  the  Con- 
stitution of  the  United  States ;  but  as  it  does  not,  it  is  a  valid  enactment. 
lb. 

8.  Computation  of  time  undeb  the  two  statutes.  —  In  com- 
puting the  time  which  will  bar  an  action,  with  reference  to  these  two 
statutes,  it  is  held  that  the  administrator  is  entitled,  first,  to  the  one  year*s 
exemption  allowed  by  §  2548  of  the  Code,  and  then  that  the  creditor  of 
the  estate  is  entitled  to  the  nine  months  and  fifteen  days  of  the  act  of 
March  16,  1869,  added  thereto,  in  which  to  bring  his  suit,  although  the 
time  within  which  suit  may  be  brought  may  thereby  be  extended  beyond 
the  Ist  day  of  January,  1870.    lb. 

4'.  CoNSTBUCTlON  OF.  —  In  Construing  a  statute  of  limitations,  it  must, 
so  far  as  it  affects  rights  of  action  in  existence  when  the  statute  is  passed, 
be  held,  in  the  absence  of  a  contrary  provision,  to  begin  when  the  cause  of 
action  is  first  subjected  to  its  operation.  Sohn  v.  Waterson,  Leg.  Ga- 
zette, March  20, 1874. 

5.  Time  the  statute  begins  to  bun.  —  Hence  when  a  ri^ht  of  ac- 
tion accrued  in  1854,  and  a  statute  of  limitations  passed  in  1859  barred  all 
actions  of  its  kind  not  ^^  commenced  within  two  years  next  after  the  cause 
or  right  of  such  action  shall  have  accrued : "  Held,  that  the  cause  of  action 
began  to  run  from  the  date  of  the  statute,  and  that  suit  might  have  been 
brought  any  time  within  two  years  from  that  date,  and  accordingly,  that 
the  statute  had  not  summarily  cut  off  existing  rights,  thus  making  itself 
unconstitutional.    lb. 
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MASTER  AND  SERVANT. 

1.  LiABiLTTT  FOE  DBFBOTIVB  TOOLS.  —  A  master  bricklayer  is  respon- 
sible for  an  injury  caused  by  defective  tools  in  the  hands  of  his  employes. 
Milk  V.  Boorscy  Leg.  Int.,  March  13, 1874. 

2.  When  the  relationship  ceased  is  a  question  of  fact  for 
JURY.  —  A  man  standing  on  a  wharf  was  hired  by  the  mate  of  a  boat  de- 
siring to  sail  soon,  and  which  was  short  of  hands,  to  assist  in  lading  some 
goods,  which  were  near  the  wharf,  he  not  having  been  in  the  service  of  the 
boat  generally,  though  he  had  been  occasionally  employed  in  this  sort  of 
work.  He  assisted  m  lading  the  goods,  an  employment  which  continued 
about  two  hours  and  a  half.  He  was  then  told  to  go  to  "  the  office,''  which 
was  on  the  boat,  and  get  paid.  He  did  so,  and  then  set  off  to  go  ashore. 
While  crossing  the  gang-plank,  in  going  ashore,  the  boat  hands  pulled  the 
plank  reckles^y  in  and  from  under  his  feet,  and  he  was  thrown  against 
the  dock,  injured,  and  died  from  the  injuries. 

On  a  suit  under  a  statute,  by  his  administratrix,  for  the  injuries  done  to 
him  ;  the  declaration  alleging  that  he  had  been  paid  and  discharged,  and 
that  after  this,  and  when  he  was  no  longer  in  any  way  a  servant  of  the 
owners  of  the  boat,  he  was  injured ;  the  defence  was  that  he  had  remained 
in  the  service  of  the  boat  till  he  got  completely  ashore,  and  that  the  in- 
juries having  been  done  to  him  by  his  fellow-servants,  the  owners  of  the 
boat  (the  common  master  of  all  the  servants)  were  not  liable.  There 
was  no  dispute  as  to  the  facts,  unless  the  question  as  to  when  the  relation- 
ship of  master  and  servant  ceased  was  a  fact.  This  question  the  court  left 
to  the  jury.  Seld^  that  there  was  in  this  no  error.  Packet  Co.  v.  McOtLe^ 
Int.  Rev.  Rec.,  March  14,  1874. 

3.  Injury  by  fellow-servant.  —  F.,  a  boy  of  tender  years,  had  been 
engaged,  by  a  companj  owning  it,  in  a  machine  shop,  bs  a  workman  or 
helper  under  the  superintendence  of  C,  and  required  to  obey  his  orders. 
After  being  employed  for  a  few  months  chiefly  in  receiving  and  putting 
away  mouldings  as  they  came  from  a  moulding  machine,  t£e  boy  by  the 
order  of  C,  ascended  a  ladder  to  a  great  height  from  the  floor,  among  rap- 
idly revolving  and  dangerous  machinery,  for  the  purpose  of  adjusting  a 
belt  by  which  a  portion  of  the  machinery  was  moved,  and  while  eugtged 
in  the  endeavor  to  execute  the  order  had  his  arm  torn  from  his  body.  The 
jury,  by  a  special  verdict,  found  that  the  order  was  not  within  the  scope 
of  the  boy's  duty  and  employment,  but  was  within  that  of  C. ;  that  the 
order  was  not  a  reasonable  one ;  that  its  execution  was  attended  with  haz- 
ard to  life  or  limb,  and  that  a  prudent  man  would  not  have  ordered  the 
boy  to  execute  it.  Seld^  that  the  company  was  liable  in  damages  for  the 
injuries,  and  that  the  rule  that  the  master  is  not  liable  to  one  of  his  ser- 
vants for  injuries  resulting  from  the  carelessness  of  another,  when  both 
are  engaged  in  a  common  service,  although  the  injured  person  was  under 
the  control  and  direction  of  the  servant  who  caused  the  mjury  — whether 
a  true  rule  or  not  —  had  no  application  to  the  case.  Mailroad  Co.  v. 
Fort,  Int.  Rev.  Rec,  March  21, 1874. 

mechanic*8  lien. 

See  Lien  ;  Pleading  and  Practice,  7. 
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MISDEMEANOR. 

A  MISDEMEANOR  IS  an  Ect  or  omission  for  which  a  punishment  other 
than  death  or  imprisonment  in  the  state  prison  is  denounced  by  law.  The 
breach  of  a  city  ordinance,  as  against  drunkeimess,  is  not  a  nusdemeanor. 
PilUbury  v.  Brovm^  Pac.  Law  Rep.,  March  10, 1874. 

MORTGAGE. 

1.  Impeachment  of  judgment  on  mortgage.  —  A  judgment  on  a 
mortgage  given  by  a  wife  without  joining  her  husband^  on  land  to  which 
she  held  the  legal  title  and  her  husband  had  the  equitable  estate,  cannot 
be  impeached  collaterally  except  for  fraud.  Appeal  of  ButterfielcTs  Ex- 
ecutors^ Pittsb.  L.  J.,  March  25,  1874. 

2.  Distribution  of  fund  realized  from  sale.  —  In  distributing 
the  fimd  realized  from  its  sale  on  a  judgment  against  both,  the  amount  of 
the  wife's  interest  in  the  land  should  be  appropriated  to  the  judgment 
8ur  mortgage  according  to  its  priority.    lb, 

8.  A  MORTGAGE  IN  FEE  18  A  CONVEYANCE  IN  FEE  within  the  meaning 
of  the  statute  concerning  conveyance.  The  terms  of  the  mortgage  pur- 
porting to  convey  in  fee  are  equivalent  to  a  covenant  of  general  warranty 
of  title  running  with  the  land,  and  the  mortgagor  cannot  defeat  the  mort- 
gage by  assertmg  an  after  acquired  title,  vtejo  Land  Asso.  v.  Fwro,  Pac. 
Law  Rep.,  March  10,  1874. 

See  Equity,  3,  5 ;  Sai^es,  1,  2. 

MUNICIPAL  GOVERNMENT. 

Awarding  contracts.  —  The  head  of  a  department  of  the  municipal 
government  cannot  refuse  to  award  a  contract  to  the  lowest  bidder  because 
of  irregularity  in  not  conforming  to  the  notice  for*  bids.  If  there  has  been 
a  substantial  conformance  to  the  laws  and  ordinances  relating  to  such  mat- 
ters, the  court  vrill  not  use  the  writ  of  mandamus,  which  is  a  discretionarj 
writ,  to  compel  the  acceptance  of  the  next  bidder.  People  v.  Cfreen^  Chi- 
cago L.  N.,  March  21, 1874. 

NEGLIGENCE. 

1.  Police  officer.  —  The  city  of  Philadelphia  is  not  responsible  for 
the  negligence  of  its  police  officers  while  engaged  in  the  enforcement  of 
a  city  ordinance.  Elliott  v.  City  of  Philadelphia,  Leg.  Int.,  March  20, 
1874. 

2.  As  a  general  rule  a  question  of  negligence  must  be  submitted  to  a  jury. 
Where  the  measure  of  du^  is  ordinary  and  reasonable  care,  it  is  always 
a  question  for  the  jury.  There  is  no  absolute  rule  as  to  what  constitutes 
negligence. 

W  here  the  measure  of  duty  is  not  unvarying,  where  a  higher  d^ree  of 
care  is  demanded  under  some  circumstances  than  under  others,  where  both 
the  duty  and  extent  of  its  performance  are  to  be  ascertained  as  facts,  a  jury 
alone  can  determine  what  is  negligence,  and  whether  it  has  been  proved. 
Where  negligence  is  concurrent  a  child  will  not  be  held  to  the  exercise  of 
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the  same  degree  of  care  and  discretion  as  an  adult.     Crissy  y.  Seatonville^ 
^c.  Railway  Co.y  L.  Chron.,  March  14, 1874. 

3.  Negligence  of  mastke  of  vessel.  —  Nuts  in  bags  and  boxes  were 
shipped  at  New  York  to  be  delivered  at  San  Francisco.  It  was  shown  on 
the  trial  that  if  nuts  are  stowed  in  the  hold  on  this  voyage  they  are  very 
liable  to  be  injured  by  sweat ;  that  it  is  the  almost  invariable  practice  to 
carry  them  in  the  cabin,  or  cabin  state  rooms,  and  to  enter  them  on  the 
bill  of  lading  as  to  be  thus  carried  ;  and  that  if  they  are  carried  in  the  hold 
they  are  sometimes  inclosed  in  water-tight  oil  casks,  in  order  to  keep  them 
in  proper  condition.  The  packages  in  this  case  were  all  marked  '^  in  cabin 
state  room."  The  contract  of  the  bill  of  lading  was  that  the  goods  should 
be  delivered  in  San  Francisco  "  in  good  order  and  condition,  dangers  of 
the  seas,  fire,  and  collisions  excepted."  The  goods  were  placed  in  the  hold 
without  notice  to  the  shippers,  and  were  damaged  on  the  voyage  by  sweat- 
ing. Heldy  that  in  view  of  the  almost  invariaUe  practice  as  to  the  stowage 
of  nuts  on  this  voyage,  of  the  well  known  fact  that  if  stowed  in  the  hold 
they  are  extremely  liable  to  be  injured  by  sweat,  and  of  the  marks  and 
directions  on  the  packages  in  question  in  this  case,  it  was  culpable  negli- 
gence in  the  master  of  the  vessel  to  stow  them  in  the  hold,  and  that  the 
vessel  was  liable  accordingly.  The  Star  of  Hope^  Leg.  Gazette,  March 
20,  1874. 

pleading  and  practice. 

1.  Amendment.  —  It  is  not  competent  to  amend  a  joint  libel  against 
three  vessels  by  substituting  the  name  of  the  owner  of  one  vessel  for  the 
vessel,  and  as  to  her  changing  it  from  a  libel  in  rem  to  one  in  personam. 
The  Young  America^  Chicago  L.  N.,  March  14,  1874. 

2.  Actions  in  eem  and  in  personam.  —  A  Ubel  in  rem  cannot  be 
changed  into  a  libel  in  personam  against  the  owner. 

A  joint  action  for  collision  cannot  be  maintained  in  rem  against  one 
vessel  and  in  personam  against  the  owner  of  another.     lb. 

3.  License  to  theatres.  —  As  there  are  two  acts  of  assembly  re- 
quiring licenses  to  theatres,  an  indictment  against  the  proprietor  ot  a 
theatre  should  allege  under  which  act  the  charge  is  made.  Common- 
wealth V.  Fox^  Leg.  Int.,  March  13, 1874. 

4.  NoN  EST  FACTUM.  —  Where  the  judgment  entered  on  a  judgment 
note  is  opened,  the  plaintiff  cannot  prove  the  execution  of  the  note,  if 
there  is  a  plea  of  non  est  fa^um^  by  the  record  of  the  judgment  merely. 
West  V.  Irwin^  Leg.  Int.,  March  18,  1874. 

5.  Satisfaction  of  a  judgment. — ^If  a  vendee  fails  to  pay  the 
amount  due  and  surrenders  back  the  possession  of  the  property,  he  cannot 
be  compelled  to  satisfy  a  judgment  which  was  to  have  been  a  part  pay- 
ment for  the  property.  —  Arnold's  Administrators  v.  Fitzgerald,,  Leg. 
Int.,  March  13, 1874. 

6.  Supreme  court.  —  Where  the  supreme  court  do  not  think  the 
facts  alleged  make  a  substantial  matter  of  dispute,  they  will  not  reverse 
the  court  below  and  direct  the  register's  court  to  frame  an  issue.  De 
Haven's  Appeal^  Leg.  Int.,  March  20,  1874. 

7.  SciRB  FACIAS. — Mechanic's  LIEN.  —  After  pleading  payment  to 
a  scire  facias  on  a  mechanic's  lien,  no  question  as  to  the  sufficiency  of  the 
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lien  can  be  raised.     St.  Clair  Coal  Co.  v.  Martz^  Leg.  Chron.,  March  21, 
1874. 

8.  Ejectment.  —  Under  a  statute  which  requires  that  in  actions  of 
ejectment  where  the  premises  are  actually  occupied,  the  declaration  shall 
be  served  by  delivering  a  copy  thereof  •  ...  to  the  defendant 
named  therein,  who  shall  be  in  the  occupancy  of  the  premises,  or,  if  he  be 
absent,  by  leaving  the  same  with  some  white  person  of  the  family,  of  the 
age  of  ten  years  or  upwards,  ^^  at  the  dwelling-house  of  such  defendant ;  '* 
a  leaving  of  the  declaration  with  such  a  white  person  of  the  family  when 
he  is  at  a  distance  of  one  hundred  and  twenty-five  feet  from  the  house, 
and  in  a  comer  of  the  yard  of  the  house,  is  not  a  compliance  with  the 
requirement  of  the  statute.  Kibhe  v.  BensoUy  Leg.  Gazette,  March  13, 
1874. 

9.  Judgment  set  aside.  —  Judgment  obtained  by  default,  on  such  a 
service,  the  defendant  not  having  had  actual  notice  of  what  was  done,  and 
averring  a  good  title  in  himself,  set  aside  on  bill  in  equity,     lb. 

10.  Life  Insubance.  —  When,  under  the  terms  of  a  policy  of  life 
insurance,  the  representative  of  the  party  assured  is  to  furnish,  within  a 
certain  time  after  the  death  of  the  assured,  ^^  due  proof  of  the  just  claim 
of  the  assured,'*  —  if  the  party  claiming  the  insurance  money  have  within 
the  time  furnished  answers  written  out  in  the  presence  of  the  insurer's 
agent,  to  certain  printed  questions  usually  furnished  by  the  insurer,  for 
the  purpose  of  seeing  whether  the  claim  is  just  or  not,  and  the  insurer 
receive  and  keep  the  questions  and  answers  without  any  suggestion  that 
such  preliminary  proofs  are  insufficient,  either  in  form  or  substance,  —  the 
court,  on  a  suit  for  the  insurance  money,  has  no  right  to  determine  as 
matter  of  law,  that  the  questions  and  answers  do  not  establish  the  justice 
of  the  plaintiff's  claim,  and  that  the  plaintiff  is  not  entitled  to  a  verdict. 
Questions  and  answers  so  given  furnish  some  evidence  that  the  claim  is 
just ;  and  the  matter  is  proper  for  the  jury,  ev^n  though  the  contents  of 
the  paper  do  not  as  yet  appear.  Life  Ins.  Co.  v.  Francisco^  Le^.  Gazette, 
March  20, 1874. 

11.  A  BULE  OF  COURT  that  "in  causes  tried  by  a  jury,  any  special 
charge  or  instruction  asked  for  by  either  party  must  be  presented  to  the 
court  in  writing  directly  after  the  close  of  the  evidence,  and  before  any 
argument  is  made  to  the  jury,  or  it  will  not  be  considered,"  is  a  reasonable 
rule ;  and  the  enforcement  or  disregard  of  it  is  matter  of  discretion  with 
the  court  making  it,  and,  therefore,  not  the  subject  of  a  writ  of  error.  Ih. 

12.  Instexjctions  to  jury.  —  Where  a  medical  man  testifies  that  the 
"  disease  "  of  a  person  who  had  died,  and  on  whose  death  a  claim  for  in- 
surance was  made,  "  had  been  indigestion,  torpid  liver,  and  colic,  and  that 
he  died  of  acute  hepatitis,"  and  several  other  persons,  the  acquaintances 
of  the  deceased,  testify  that  they  had  never  known  him  to  be  unwell,  or 
if  so  more  than  very  slightly,  and  that  they  considered  him  to  be  a 
healthy  man,  an  instruction  to  the  jury  that  the  evidence  was  not  sufficient 
to  enable  the  plaintiff  (who  was  suing  for  the  insurance  money  on  a  policy 
of  life  insurance,  previous  to  the  grant  of  which  the  decedent  had  answered, 
in  reply  to  the  usual  questions,  that  he  had  *^  no  sickness  or  disease  ")  to 
recover,  was  held  to  have  been  rightly  refused ;  and  that  the  jury  were 
rightly  instructed  that  it  was  for  them  to  determine  whether  the  deceased 
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had  been  afflicted  with  any  sickness  oj:  disease,  within  the  meaning  of  the 
terms  as  used  in  his  answers  to  questions  put  to  him  prior  to  the  issue  of 
the  policy,     lb. 

18.  Chabge  to  jury.  —  It  was  not  error  for  the  court  below  to 
charge  the  jury,  that  upon  proof  that  the  plaintiff  in  error,  having  received 
a  S50  note,  out  of  which  to  take  pay  for  a  glass  of  soda  water,  had  ap- 
propriated the  entire  note  to  his  own  use,  could  convict  him  of  larceny. 
HUderbrand  v.  The  People,  Daily  Reg.,  March  24, 1874. 

14.  Writ  of  error. -Th/  return  to  a  writ  of  error  need  not, 
necessarily,  by  requirement  of  statute,  contain  an  entry  of  the  fact  that 
the  accused  was  or  was  not  asked  whether  he  had  anything  to  say  why 
sentence  should  not  be  pronounced,  although  at  common  law  he  is  entitled 
to  have  such  question  put  to  him.    lb. 

But  even  if  it  appeared  by  the  return  that  the  putting  of  such  ques- 
tion was  omitted,  the  omission  would  only  affect  the  sentence,  and  not 
the  conviction,     lb. 

See  Equity;  Federal.  Court;  Sheriffs,  1. 

PROMISSORY  NOTE. 

1.  NoncE.  —  Actual  notice  is  all  that  is  required  to  charge  an  in- 
dorser.     Cake  v.  Stidfole,  Leg.  Int.,  March  20,  1874. 

2.  Affidavit  of  defence.  —  Statements  on  information  made  in  an 
affidavit  of  defence  should  be  averred  to  be  believed  by  defendant.    lb. 

3.  Consideration.  —  Release  of  dower.  —  The  plaintiff  below,  a 
married  woman,  released  her  right  of  dower  in  certain  real  estate,  owned 
by  her  husband  and  defendant  below,  the  consideration  for  so  doing  being 
a  promissory  note  given  to  her  by  them  jointly  :  Held,  that  her  release  of 
her  right  of  dower  was  a  good  consideration  for  the  giving  of  the  promis- 
sory note.     Syke»  v.  Chadwick,  Leg.  Gazette,  March  13, 1874. 

4.  Wife's  separati^  property.  —  The  note  being  her  separate  prop- 
erty, not  acquired  by  gift  or  conveyance  of  her  husband,  she  is  entitled 
to  the  benefit  of  the  statute  in  reference  to  the  exclusive  possession  and 
enjoyment  of  the  note,  and  to  the  exclusive  right  of  suing  upon  it.     lb. 

See  Internal  Revenue  Law. 

railroads. 

1.  Fencing  track  within  corporate  limits.  —  The  more  satisfac- 
tory rule  relating  to  statutes  requiring  the  fencing  of  railroad  tracks  holds 
that  they  do  not  apply  where  it  would  be  illegal  or  improper  that  the 
road  should  be  fenced,  as  at  the  crossings  of  streets  and  alleys  in  a  city  or 
town,  or  at  mills,  &c.,  where  public  convenience  requires  the  way  to  be  left 
open.  This,  however,  is  the  limit  of  the  exception  ;  and  the  track  within 
the  corporate  limits  of  a  city  or  town,  at  points  where  no  such  reasons  ap- 
ply, is  as  much  within  the  statute  as  the  track  elsewhere.  Indianapolis, 
^c.  R.  R.  Co.  V.  Parker,  29  Ind.  471 ;  Jeffersonville,  ^c.  R.  R.  v.  P^ark- 
hurst,  34  Ind.  501.  Any  exceptional  case,  must  be  proved  by  the  railroad 
company,  and  cannot  be  inferred.  Flint,  ^e.  Railway  Co.  v.  Lull,  Cent. 
L.  J.,  March  12, 1874, 
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2.  Fencing  at  depot.  —  No  statute  can  be  held  to  require  depot 
grounds  to  be  fenced,  without  a  very  clear  declaration  to  that  effect,  not 
only  because  such  fencing  is  unusual,  but  because  the  convenience  of  the 
company,  as  well  as  of  the  public  in  transacting  business  with  it,  would 
be  very  seriously  incommoded  by  such  fencing,  and  the  track  of  the  com- 
pany can  be  better  protected,  and  with  less  impediment  to  business  at  such 
points,  by  other  methods  than  fencing,    lb, 

8.  Fencing,  a  police  bulb.  —  Statutes  requiring  the  fencing  of  rail- 
road tracks  are  police  regulations,  as  much  for  the  security  of  passengers 
as  for  the  protection  of  property :  Indianapolis^  ^c.  R.  It.  Co.  v.  Mar- 
Bhall,  27  Ind.  802 ;  Jeffersonville,  ^c.  K  A  Co.  v.  Nichols,  80  Ind.  321. 
lb. 

4.  It  is  the  duty  of  a  railway  company  to  cause  its  cars  to  come 
to  a  full  stop  to  permit  a  passenger  to  get  oflF.  Crissy  v.  Hestonvilky  ^c. 
Railway  Co.y  Leg.  Chron.,  March  14,  1874. 

RESULTING  TRUST. 

G.  conveyed  lots  1  and  2  in  the  town  of  Salem  to  W.,  and  in  consid- 
eration of  such  conveyance,  said  W.  and  wife  afterwards  conveyed  to  said 
G.  lands  belonging  to  said  wife  in  exchiinge  for  said  lots  1  and  2.  Meld^ 
That  in  the  absence  of  evidence  to  show  that  the  conveyance  of  lots  1  and 
2  was  made  to  W.  with  the  assent  of  his  wife,  there  was  a  resulting  trust 
in  her  favor,  and  her  subsequent  vendees  are  entitled  to  a  decree  against 
the  heirs  of  W.  for  a  conveyance  of  the  legal  title.  Ntcklin  v.  Wythe, 
Pac.  Law  Rep.,  March  10,  1874. 

SALES. 

1.  Sale  op  mortgaged  premises.  —  A  court  of  equity  may  sell 
mortgaged  premises  free  from  incumbrances,  i:emitting  the  lien  holders 
to  the  proceeds  at  the  suit  of  subsequent  incumbrancers  or  other  parties 
having  rights  in  the  equity  of  redemption.  The  power  in  this  regard,  so 
frequently  exercised  in  bankruptcy,  is  but  an  application  there  of  this 
principle.  Sutherland  v.  Lake  Superior  Ship  Canals  J^c.  Co.^  Cent  L.  J., 
March  12,  1874. 

2.  Assignee's  bill  to  sell  mortgaged  property.  —  The  circuit 
court  will  entertain  a  bill  by  an  assignee  in  bankruptcy  against  several 
mortgagees  and  other  lien  holders  to  ascertain  the  amoimts  due,  and  sell  the 
property  free  from  incumbrances.    lb. 

8.  Attorney.  —  An  attorney  cannot  bind  his  client  by  an  agreement 
for  the  sale  of  land.     Burkhardt  v.  Schmidt^  Leg.  Int.,  March  20,  1874. 

4.  Sheriff's  saIjE.  —  What  facts  are  necessary  to  constitute  a  pur- 
chaser at  a  sheriff's  sale  a  trustee  for  another,  who  alleges  that  he  refrauied 
from  bidding  on  account  of  an  agreement  with  him,  discussed.    25. 

6.  Government  contract.  —  Where  a  manufacturer  of  guns  agrees 
with  the  government  to  make  and  deliver,  and  the  government  agrees  to 
receive  and  pay  for,  all  the  carbines  of  a  certain  kind  (described),  not  ex- 
ceeding six  thousand,  which  the  manufacturer  can  make  within  six  months 
from  the  date  of  the  contract,  and  the  government  afterwards  requests 
that  certain  alterations  may  be  made  in  the  weapon,  to  effect  which  neoes- 
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sarily  requires  some  months,  and  the  alterations  (along  with  others  of  the 
manufacturer's  own  suggestion,  whicih  were  judicious,  and  materially  im- 
proved the  weapon)  were  made ;  the  request  of  the  government  to  make 
the  alterations  implies  such  a  reasonable  extension  of  the  time  as  is  requi- 
site to  make  them ;  and  if  the  government  was  aware  of  the  progress  of 
the  work,  and  gave  no  notice  that  it  would  refuse  to  accept  the  same  if  not 
delivered  within  the  six  months  originally  specified,  it  must  be  held  to  be 
bound  by  the  reasonable  intendment  above  mentioned ;  and  if  after  the  re- 
quest to  make  the  alterations,  the  manufacturer  proceeded  in  good  faith, 
and  without  unnecessary  delay,  the  government  was  bound  to  accept  the 
six  thousand  carbines,  though  not  delivered  within  the  six  months ;  and 
having  refused  so  to  accept,  is  bound  to  pay  such  damages  as  the  manu- 
facturer has  sustained  by  the  government  s  said  refusal.  Manufacturing 
Co.  V.  United  States^  Leg.  Gazette,  March  20, 1874. 

See  Eqthty,  2 ;  Pleading  and  Pbacticb,  5. 

SHERIFFS. 

1.  Interpleader.  — A  peremptory  nonsuit  on  a  sheriff's  interpleader 
is  such  a  determination  of  the  issue  as  will  operate  to  forfeit  the  bond  if 
the  goods  are  not  forthcoming.  O'Neil  v.  Wilt^  Pittsb.  L.  J.,  March  25, 
1874. 

2.  Levy.  —  An  actual  levy  is  not  absolutely  necessary  for  a  sheriff's  in- 
terpleader.    Phillips  V.  Reagan^  Leg.  Int.,  March  20, 1874. 

See  Sales,  4. 

SHERIFF^S  deed. 

Sheriff's  deed  delivered  upon  foreclosure  of  mortgage  in 
fee.  —  The  rule  that  a  sheriff's  deed  delivered  upon  execution  sale  im- 
ports no  warranty  of  title,  but  transfers  to  the  purchaser  only  such  estate 
as  was  held  at  the  time  by  the  defendant  in  execution,  has  no  practical 
application  to  a  sheriff's  deed  delivered  upon  foreclosure  of  mortgage  in 
fee.     Vallejo  Land  A%so,  v.  Viera^  Pac.  Law  Rep.,  March  10,  1874. 

squatters. 

See  Ejectment. 

supreme  court. 

In  the  construction  of  the  statutes  of  a  state,  and  especially 
those  affecting  titles  to  real  property,  where  no  federal  question  arises,  the 
supreme  court  of  the  United  States  follows  the  adjudications  of  the  high- 
est court  of  the  state.  Its  interpretation  is  accepted  as  the  true  interpre- 
tation, whatever  may  be  the  opinion  of  that  court  of  its  original  sound- 
ness.    Walker  v.  Marka^  Chicago  L.  N.,  March  14, 1874. 

See  Pleading  and  Practice,  6. 

SURETY. 
Joint  and  several  note.  —  Where  two  persons  signed  a  note,  and 
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one  of  them  paid  his  half  and  received  a  receipt  *^  in  fall  for  his  half  (•! 
the  note,"  this  does  not  release  his  liability  as  surety  for  the  remaining 
half.     Sterling  v.  Stewart^  Leg.  Int.,  March  13, 1874. 

See  Lease. 

SURVEYOR. 

Laying  out  streets.  —  The  authority  given  to  the  board  of  survey- 
ors under  the  direction  of  the  city  councils,  by  the  act  of  June  6ih,  1871, 
P.  L.  1353,  to  confirm  or  reject  plans  or  revisions  of  plans  of  surveys  and 
r^ulations,  invest  them  with  power  to  alter  or  amend  such  plans  in  whole 
or  in  part,  by  blotting  out  or  vacating  one  or  more  of  the  streets  on  such 
plans,  and  substituting  others,  or  by  adding  new  streets,  and  the  action  of 
the  board  upon  any  such  plans  unappealed  from,  is  a  finality.  In  re  Arch 
Street^  Leg.  Int.,  March  18, 1874. 

USURY. 

1.  Corporation  violating  its  charter.  —  The  court  does  not  de- 
cide whether  the  general  law  relating  to  usury  applies  to  and  has  the  same 
effect  upon  a  contract  made  in  violation  of  its  charter  by  a  bank  as  upon 
a  contract  made  by  an  individual,  but  prefer  to  leave  the  decision  of  this 
question  to  the  state  tribimals.  Tiffany  v.  Boatwan^9  Savings  hutitu- 
tiony  Int.  Rev.  Rec,  March  14,  1874. 

2.  When  contract  executed.  —  That  it  does  not  follow  in  cases  of 
usury,  if  the  contract  be  executed,  that  a  court  of  chancery,  on  application 
of  the  debtor,  will  assist  him  to  recover  back  both  principal  and  interest 
It  will  give  no  relief  to  the  borrower  if  the  contract  be  executory,  except 
on  the  condition  that  he  pay  to  the  lender  the  money  loaned,  with  legal 
interest.  Nor  if  the  contract  is  executed  will  it  enable  him  to  recover  any 
more  than  the  excess  he  has  paid  over  the  legal  interest,    lb. 

8.  Accommodation  notes.  —  That  the  six  accommodation  notes 
which  defendant  claims  to  have  been  purchased  from  note-brokeis 
were  really  taken  on  loans  to  Darby,  and  the  illegal  interest  received 
above  eight  per  cent,  on  them  should  be  refunded ;  that  it  is  true  that 
usury  is  only  predicable  of  an  actual  loan  of  money,  and  equally  true  that 
a  negotiable  promissory  note,  if  a  real  transaction  between  psuiies  to  it, 
can  be  sold  in  the  market  like  any  other  commodity.  The  real  test  of  the 
salability  of  such  paper  is  whether  the  payee  could  sue.  the  maker  upon  it 
when  it  became  due.  He  could  do  this  if  it  was  a  valid  contract  when 
made,  otherwise  not.    i6. 


Lord  Ligonier  was  killed  by  the  newspapers,  and  wanted  to  prosecute 
them.  His  lawyer  told  him  it  was  impossible  ;  a  tradesman  might  prose- 
cute, as  such  a  report  might  affect  his  credit.  "  Well,  then,"  said  the  old 
man,  "  I  may  prosecute  too,  for  I  can  prove  I  have  been  hurt  by  tiiis 
report.  I  was  going  to  marry  a  great  fortune  who  thought  I  was  but  74 ; 
the  newspapers  have  said  I  am  80,  and  she  will  not  have  me." 
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ADMIRALTY. 

A  mariner,  if  he  is  warned  of  his  approach  toward  the  net  of  a  fisher- 
man, should  change  the  course  of  his  vessel  if  he  can  do  so  without  preju- 
dice to  the  reasonable  prosecution  of  his  voyage.  Cobb  v.  Bennett^  Li^. 
Int.,  March  27,  1874. 

AGENCY. 
See  Life  Insurance,  1. 

ATTORNEY. 

See  Pleading  and  Practice,  2. 

ATTORNEY  GENERAL. 

1.  Duties.  —  The  power  of  the  legislature  to  fix  the  duties  of  the 

attorney  general  is  limited  to  such  duties  as  are  by  their  nature  cognate 
Vol.!  5 
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to  those  duties  which  were  usually  required  of  similar  officers  in  oiher 
states  at  the  time  the  Constitution  was  adopted.  Love  v.  Baehr^  Pac. 
Law  Rep.,  March  24,  1874. 

2.  May  decline  to  pebfokm  extba  dutebs.  —  If  the  legislature 
require  of  the  attorney  general  the  performance  of  a  service  not  within 
the  scope  of  his  official  duties,  he  may  decline  to  perform  it,  without  a 
breach  of  his  duty  as  attorney  general.     lb. 

8.  Attorney  geneeal  cannot  enlabgb  scope  of  dutdbs.  — If 
the  attorney  general  voluntarily  perform  extra  services,  he  does  not 
thereby  enlarge  the  scope  of  his  official  duties  a^  a  constitutional  officer.  lb, 

4.  Compensation  foe  extra  duties.  —  If  the  attorney  general  per- 
form a  service  which  is  wholly  foreign  to  his  office,  and  which  is  not  and 
cannot  become  a  part  of  his  official  duty  as  attorney  general,  the  l^isla- 
ture  may  allow  him  compensation  for  such  services  in  addition  to  his  salary 
as  attorney  general.    lb. 

BANKRUPTCY. 

Preference  of  creditors.  —  The  giving  of  securities  as  collaterals 
by  a  bankrupt  when  the  debt  is  created  is  not  a  violation  of  the  bankrupt 
law,  or  a  preference  of  one  creditor  over  another,  and  if  the  transaction  be 
free  from  fraud  in  fact,  the  lender  of  the  money  can  retain  them  untU  the 
debt  is  paid.  Tiffany  v.  Boatman^s  Savings  Institution^  Leg.  Gazette, 
April  8, 1874. 

BILLS  AND  NOTES. 

1.  Liability  of  maker  as  surety.  —  Where  two  persons  signed  a 
note,  and  one  of  them  paid  his  half  and  received  a  receipt  ^'  in  full  for  his 
half  of  the  note,"  this  does  not  release  his  liability  as  surety  for  the  re- 
maining half.     Sterling  v.  Stewart^  Leg.  Chron.,  Alarch  28, 1874. 

2.  Notice  of  non-payment.  —  Actual  notice  is  all  that  is  required 
to  charge  an  indorser.     Cake  v.  Stidfole^  Leg.  Chron.,  March  28, 1874. 

8.  Accommodation  paper.  —  Mere  accommodation  paper  has  no  legal 
existence  until  it  is  transferred  to  a  bond  fide  holder.  Tiffany  v.  Boat- 
man^s  Savings  Institution^  Leg.  Gazette,  April  3, 1874. 

CHANCERY. 

1.  Issuing  injunctions  on  Sunday.  —  Held^  that  in  certain  cases  a 
bill  in  chancery  may  be  filed,  and  an  injunction  issued  and  served  on 
Sunday.  Langaber  v.  Fairbury^  ^c.  R.  iJ.  (7o.,  Pittsb.  L.  J.,  April  1, 
1874. 

2.  Courts  on  Sunday  anciently,  —  That  anciently  courts  of  justice 
did  sit  on  Sunday ;  that  the  early  Christians  of  the  sixth  century  and  be- 
fore used  all  days  alike  for  the  hearing  of  cases,  not  sparing  Sunday  itself; 
but  in  the  year  517  a  canon  was  promulgated  exempting  Sundays,  and 
other  canons  were  afterwards  adopted  exempting  other  days,  which  were 
all  adopted  by  the  Saxon  kings,  and  all  confirmed  by  William  the  Con- 
queror and  Henry  the  Second,  and  in  that  way  became  a  part  of  the  com- 
mon law  of  England  ;  that  by  these  canons  other  days  were  declared  unju- 
dicial, as  the  day  of  the  Purification  of  the  Blessed  Virgin  Mary,  the  feast 
of  the  Ascension,  the  feast  of  St.  John  the  Baptist,  and  All  Saints  and  All 
Souls  days.    These  were  as  much  unjudicial  days  as  Sunday,  yet  the  most 
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devoted  admirer  of  the  common  law  would  not  hesitate  to  say  that  the 
proceedings  of  a  court  of  justice  in  this  State  on  either  of  those  aays  would 
be  Yalid.     lb. 

COMMON  CARRIERS. 

1.  Carriers  of  live  stock  are  not  insurers.  For  accidents  necessa- 
rily incident  to  the  live  stock  in  transportation,  they  are  not  liable.  Louis- 
ville^  ire.  R.  M.  Co.  v.  Hedger^  Am.  Law  Reg.,  March,  1874. 

2.  They  are  bound  nevertheless  to  extraoidinary  diligence,  such  as  a 
prudent  and  careful  man  would  exercise  in  the  business  of  stock  transpor- 
tation,    lb. 

3.  They  cannot  discharge  themselves  from  this  liability  by  any  contract 
with  the  owner  of  the  live  stock,     lb. 

4.  Limitation  of  liability.  —  Common  carriers  may  limit  their  lia- 
bility as  insurers  by  special  aereement;  but  such  acreement  cannot  be 
implied  from  the  pabllcation  of  notices  by  the  car^r,  miless  the  ov^ex 
knows  of  such  notices,  and  expressly  assents  to  the  limitation  of  liability 
therein  contained,     lb. 

5.  Neqligekce.  —  The  loss  or  injury  of  live  stock  in  the  custody 
or  care  of  the  carrier  is  primd  facie  evidence  of  negligence.  But  when 
the  owner  takes  charge  of  his  stock  during  transportation,  negligence 
must  be  shown  to  render  the  carrier  liable,     lb. 

6.  Common  carriers  of  passengers  have  the  legal  right  to  make 
reasonable  and  proper  rules  and  regulations  for  the  conduct  and  accommo- 
dation of  all  persons  who  travel  by  their  conveyances.  Coffer  v.  North- 
western Union  Packet  Co.^  Am.  Law  Reg.,  March,  1874. 

7.  The  sale  of  a  ticket  to  a  passenger  is  a  contract  to  carry  such  passen- 
ger according  to  their  rules  and  regulations,     lb. 

8.  Rules  and  regulations.  —  They  have  no  right  however  to  make 
rules  or  regulations  for  their  passengers,  based  upon  any  distinction  as  to 
race  or  color. 

A  negro  woman  who  purchases  a  first  class  dinner  ticket  on  a  Mis- 
sissippi steamboat  is  entitled  to  sit  at  the  same  table  as  the  other  pas- 
sengers. 

This  is  a  right  secured  to  her  by  the  laws  of  the  State  of  Iowa,  and  the 
Constitution  of  the  United  States. 

The  object  of  the  14th  amendment  to  the  Constitution  of  the  United 
States  was  to  relieve  citizens  of  African  descent  from  the  effects  of  the 
prejudice  theretofore  existing  against  them ;  and  to  protect  them  in  person 
and  property  from  its  spirit,     lb. 

constitutional  law. 

Removal  of  causes  from  state  to  federal  courts.  —  To  effect 
the  removal  of  a  cause  from  a  state  court  to  a  federal  court,  under  the  acts 
of  Congress  for  that  purpose,  all  of  the  plaintiffs  or  all  of  the  defend- 
ants, as  the  case  may  be,  must  be  non-residents  and  must  join  in  the  peti- 
tion for  the  removal ;  therefore,  held^  in  an  action  brought  in  a  Massachu- 
setts court  by  a  resident  of  Massachusetts  against  several  defendants,  one 
of  whom  was  a  resident  of  Massachusetts  and  the  others  non-residents, 
that  the  defendants  were  not  entitled  to  a  removal  of  the  cause  to  the 
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circuit  court.     Qrover  ^  Baker  Sewing  Machine  Co.  v.  Florence  Sewing 
Machine  Co.,  Albany  L.  J.,  March  28, 1874. 

CONTRACTS. 

1.  Vom  CONTRACT.  —  A  contract  to  do  an  act  forbidden  by  law  is 
Yoid,  and  cannot  be  enforced  in  a  court  of  justice.  Tiffany  y.  Boatman' $ 
Savings  Institution,  Leg.  Gazette,  April  3, 1874. 

2.  Ubxtrious  contract.  —  Where  a  contract  is  usurious,  the  debtor, 
in  the  absence  of  any  special  statutes  regulating  the  matter,  cannot  recover 
both  principal  and  interest,  but  only  the  excess  he  has  paid  over  the  l^i 
interest,     lb, 

3.  Invalid  contract.  —  Non-conformity  with  section  38  of  the  Char- 
ter of  1857,  and  section  1  of  the  Act  of  April  17, 1861,  which  direct  con- 
tracts to  be  given  out  founded  on  sealed  proposals,  made  in  compliance 
with  public  notice  advertised  in  such  newspapers  of  the  city  as  may  be 
employed  for  that  purpose,  and  inserted  for  ten  days,  is  fatal  to  the 
validity  of  a  contract  Brown  v.  The  Mayor,  ^c.  of  New  York,  Daily 
Reg.,  April  2, 1874. 

See  Preemption, 
corporations. 

1.  Charter.  —  It  is  settled  law  that  charters  of  corporations,  other 
than  municipal,  although  the  objects  of  the  corporation  may  be  quati 
public,  are  contracts  within  the  protection  of  the  federal  Constitution. 
Phila.  ^c.  R,  B.  Co.  v.  Bower,  Am.  Law  Beg.,  March,  1874. 

2.  Act  abridging  privilege  of  charter. — Any  act  having  the 
effect  to  abridge  or  restrict  any  power  or  privil^e  vested  by  the  charter, 
which  is  material  to  the  beneficial  exercise  of  the  franchise  granted,  and 
which  must  be  supposed  to  have  entered  into  the  consideration  for  the 
acceptance  of  the  charter  by  the  corporators,  is  an  impairing  of  the  obliga- 
tion of  the  contract  within  the  prohibition  of  the  Constitution,     lb. 

3.  In  the  construction  of  a  statute,  it  is  to  be  presumed  that  the  legisla- 
ture did  not  intend  to  grant  to  a  corporation  sncb  an  exemption  from  the 
operation  of  the  general  law  applicable  to  similar  corporations  as  woald 
create  an  unreasonable  monopoly  or  immunity  at  variance  with  constita- 
tional  principles ;  and  when  such  an  exemption  is  excluded  by  a  &ii 
construction  implying  the  qualification  that  the  statute  is  to  operate  in 
harmony  with  and  subject  to  the  general  law,  such  a  construction  will  be 
adopted.  Belancet/  v.  Rockingham  Farmers^  Mut.  Fire  Ins.  Co.,  Ins.  L. 
J.,  February,  1874. 

CUSTOMS  LAWS. 

See  Seizure. 

ejectment. 

See  Evidence,  8. 
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EVIDENCE. 

1.  Parol  testimony  is  admissible  to  establish  the  existence  of  a 
waiver  of  condemnation,  which  had  been  a  record  and  become  lost.  Sam- 
berger  v.  Brooker,  Leg.  Chron.,  March  28, 1874. 

2.  Objection  to  the  introduction  op  evidbncb  must  be  specifi- 
cally taken  at  the  trial.  G-ardiner  v.  SchmaelzU^  Pac.  Law  Rep.,  March 
10, 1874. 

8.  Where  the  plaintiff  in  ejectment  claimed  title  to  a  lot  of 
land  under  a  deed  executed  by  authority  of  a  power  of  attorney  to  sell 
*^  all  lots  now  unsold :  Held^  that  the  power  of  attorney  was  admissible 
in  evidence  without  proof  that  the  lot  was  unsold.     lb, 

4.  AFFiDAyiT  OF  DEFENCE.  —  Statements  on  information  made  in  an 
affidavit  of  defence  should  be  averred  to  be  believed  by  the  defendant. 
Cake  V.  Stidfole^  Leg.  Chron.,  March  28,  1874. 

See  Life  Insurance,  5 ;  Pleading  and  Practice,  3. 


INSURANCE. 

1.  An  assignment  of  a  policy  was  absolute  in  form,  passing  the 
title  unconditionally ;  but  the  receipt  for  the  assignment  contained  the 
clause,  ^^  Said  assignment  to  be  null  and  void  upon  the  payment  of  said 
note  at  its  maturity,  otherwise  to  continue  for  the  sole  benefit  of  W." 
Held^  that  this  contract  was  a  mortgage  and  not  a  pledge,  and  as  the  note 
was  not  paid  at  maturity,  the  policy  became  the  absolute  property  of  W. 
DungarCs  AdrrCx,  v.  Mvt.  Benefit  Life  Ins.  Co,^  Ins.  L.  J.,  February, 
1874. 

2.  Warranty.  —  A  discrepancy  appeared  between  the  representations 
made  in  the  policy  and  the  statements  in  the  proofs  of  loss,  and  defendant 
claimed  that  the  proofs  of  loss  were  conclusive  evidence  against  the  plain- 
tiff that  the  warranty  was  broken.  Held^  that  the  representation  as  to 
the  occupancy  of  the  building  was  a  warranty,  and  if  broken  avoided  the 
policy. 

Heldy  that  the  plaintiff  was  not  estopped  by  the  statement  in  the  proofs 
of  loss  from  showing  that  the  warranty  was  not  broken,  and  that  evidence 
as  to  the  fact  of  the  occupancy  of  the  building  was  properly  admitted. 
Parmelee  v.  Hoffman  Ins.  Vo.^  Ins.  L.  J.,  February,  1874. 

8.  Change  of  title  in  property  insured.  —  Personal  property  in- 
sured by  the  defendants  was  sold  by  the  insured  during  the  life  of  the 
policy  to  the  plaintiff,  and  the  policy  delivered  to  him.  The  policy  con- 
tained a  condition  that  if  any  change  took  place  in  the  title  to  the  py^- 
erty»  by  transfer  or  otherwise,  the  policy  should  become  void.  The 
plaintiff,  to  secure  the  protection  of  his  interest  by  the  insurance,  carried 
the  policy  to  an  insurance  broker  to  have  whatever  was  necessary  for  the 
purpose  done.  The  broker  wrote  in  pencil  on  the  back  of  the  policy, 
"  Privilege  to  use  kerosene  oil  for  lights  —  Loss,  if  any,  payable  to 
Charles  Satchelor  —  Transfer,"  and  sent  it  to  the  defendants.  The  secre- 
tary of  the  company  read  the  memorandum,  and  wrote  in  the  policy  the 
following :  "  July  19,  1867.  Privilege  to  use  kerosene  oil  for  lights. 
Loss,  if  any,  payable  to  Charles  Batchelor."    This  he  signed  in  his  official 
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character,  affixed  to  the  policy  a  fifty  cent  revenue  stamp  (required  by 
law  for  a  new  policy,  but  not  necessary  for  the  indorsement  actually 
made),  and  sent  the  policy  back  to  the  broker,  who  delivered  it  to  the 
plaintiff.  Before  the  term  of  the  insurance  expired  the  entire  property 
was  burned.  JSeld^  that  the  word  ^^  Transfer,  in  the  pencil  memoran- 
dum, was  an  important  word,  haying  a  distinct  meaning,  and  must  be 
regarded  as  conveying  notice  to  the  defendants  of  whatever  it  would  in 
the  circumstances  reasonably  import. 

Held^  that  the  only  sensible  meaning  that  could  be  given  to  it  in  its 
connection,  and  in  view  of  the  use  of  the  same  term  in  the  condition  of 
the  policy,  was,  that  the  property  had  been  transferred  to  the  plaintiff. 

Jleld^  that  the  defendants,  by  returning  the  policy  to  the  plaintiff  with 
the  loss  made  payable  to  him,  and  by  affixing  the  stamp  required  for  a 
new  policy,  were  to  be  regarded  as  having  assented  to  the  transfer  of 
property  to  the  plaintiff,  and  made  the  policy  an  operative  one  for  his 
benefit. 

The  plaintiff  offered  to  furnish  the  defendants  with  formal  proof  of 
the  loss,  but  they  informed  him  that  they  denied  his  right  to  recover  for 
the  loss,  and  that  they  should  not  receive  any  proofs  made  by  him  as 
sufficient.  Beld^  to  be  a  waiver  of  the  proof.  Batchelor  v.  Peo.  Fire 
Ins,  Co.^  Ins.  L.  J.,  February,  1874. 

4.  Libel  by  insukeb.  — In  case  of  a  total  loss  of  a  cargo  by  collision, 
a  libel  may  be  brought  by  the  insurer  against  the  colliding  vessel,  after 
notice  and  proof  of  the  loss  and  demand  of  payment,  though  without 
actual  payment.  Traders^  Ins.  Co.  v.  Propeller  Manistee^  Ins,  L.  J., 
February,  1874. 

5.  When  will  lib,  though  loss  not  actually  paid.  —  The  in- 
sured having  been  fully  satisfied  for  the  loss,  and  not  intervening  or 
opposing  the  prosecution  of  the  libel  of  the  insurer,  the  carrier  cannot 
be  permitted  to  raise  the  objection  of  non-payment  of  the  loss  before  libel 
brought.     lb. 

6.  Policy  issued  in  disbbgabd  of  statutoby  bbquibeimbnts.— 
Where  the  statutes  of  a  state  require  foreign  insurance  companies  to  com- 
ply with  certain  requirements,  and  declare  penalties  for  doing  business 
m  disregard  of  these  requirements,  in  case  of  a  loss  on  a  policy  issued 
in  disregard  of  such  requirements,  a  carrier  cannot  be  permitted  to  make 
this  a  defence  to  a  libel,  the  loss  having  been  paid  by  the  company,    lb. 

7.  Notice  op  loss.  —  Notice  not  given  till  eighteen  days  after  loss. 
Held,  not  reasonable.  Trask  v.  Insurance^  5  Casey,  198,  followed  and 
criticised ;  Edwards  v.  The  Lycoming  Mut.  Fire  Ins.  Co.,  Leg.  Int.,  March 
27, 1874. 

8.  CONTBACT  OP  INSUBANCB.  —  Eeld^  that  in  an  action  against  an 
insurance  company  to  compel  it  to  issue  a  policy  upon  an  allied  contract 
of  insurance,  there  must  be  conclusive  proof  that  such  contract  was 
actually  made.     McCann  v.  j^tna  Ins.  Co.^  Ins.  L.  J.,  February,  1874. 

9.  Meld^  That  due  notice  op  loss  and  statements  supported  by 
affidavits  are  conditions  precedent  to  recovery,     lb. 

10.  Feaud. — Insubable  intebest. — Pbemiums. — The  defendants, 
through  R.,  their  local  agent,  issued  a  policy  of  insurance  for  $10,000 
on  the  life  of  L.,  a  brother  of  the  plaintiff,  for  the  benefit  of  and  payable 
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to  the  plaintifi.  By  a  secret  arrangement  between  R.  and  the  plaintiff, 
R.  advanced  $525  toward  the  payment  of  premiums,  and  agre^  to  ad- 
vance the  subsequent  premiums,  the  amounts  so  adyanced  to  be  refunded 
by  the  plaintiff ;  and  it  waa  further  agreed  that  R.  should  assume  the 
policy  if  requested  by  the  plaintiff  within  three  years,  and  refund  to  him 
the  amount  of  premiums  paid  by  him  with  interest,  and  should  receive 
$1,000  of  the  sum  insured,  if  paid  by  the  defendants,  in  case  L.  should 
die  within  three  years.  L.  did  not  know  of  the  existence  of  the  policy, 
and  was  not  examined  by  a  physician  as  the  rules  of  the  defendants  re- 
quired, and  the  plaintiff  had  no  interest  in  his  life  except  such  as  arose 
from  the  relationship  between  them.  The  defendants  were  ignorant  of 
all  these  facts.  In  the  application  for  insurance  the  plaintiff  stated  that 
he  had  an  interest  in  the  life  of  L.  to  the  full  amount  of  insurance  ap- 
plied for. 

The  defendants  having  cancelled  the  policy,  in  an  action  to  recover  the 
amount  of  premiums  paid,  Seld^  that  the  transaction  between  the  plain- 
tiff and  R.  constituted  a  fraud  upon  the  defendants,  to  which  the  plaintiff 
was  a  party  in  contemplation  of  law,  and  that  the  defendants  could  take 
advantage  of  the  fraud  as  well  against  him  as  against  R.,  although  the 
plaintiff  did  not  actually  participate  in  the  fraudulent  intent. 

Seldn  that  the  mere  relationship  between  the  plaintiff  and  L.  was  not 
such  an  interest  as  would  support  the  policy,  but  that  the  policy  was 
primd  facie  valid,  and  could  only  be  avoided  by  showing  by  parol  evidence 
such  want  of  interest,  and  that  the  plaintiff  was  now  estopped  from 
averring  such  want  of  interest  against  the  defendants. 

Held^  that  the  responsibility  assumed  by  the  defendants,  and  the  risk 
and  inconvenience  to  which  they  were  exposed  by  the  acts  of  the  plaintiff, 
constituted  a  consideration  for  the  premiums  paid.  Levns  v.  Phcenix 
Mut.  Life  Ins.  Co.^  Ins.  L.  J.,  February,  1874. 

See  Life  Insxjbanoe. 

JUDICIARY  ACT. 

1.  Cmcurr  coubt.  —  Original  cognizance  of  all  suits  of  a  civil  nature, 
at  common  law  or  in  equity,  is  vested  in  the  circuit  courts  by  the  eleventh 
section  of  the  judiciary  act,  concurrent  with  the  courts  of  the  several 
states,  subject  to  certain  limitations,  conditions,  and  restrictions.  Graver 
d'  Baker  Setoing  Machine  Co.  v.  Florence  Sewing  Machine  Co.y  Leg. 
Gazette,  March  27,  1874. 

2«  CoKDinoNS  OF  OOGNIZAKGE  OF  SXHTS.  —  Those  conditions,  appli- 
cable to  the  present  case,  are  that  the  matter  in  dispute  shall  exceed,  ex- 
clusive of  costs,  the  sum  or  value  of  five  hundred  dollars,  and  that  an 
alien  is  a  party,  or  that  the  suit  is  between  a  citizen  of  the  state  where 
the  suit  is  brought  and  a  citizen  of  another  state,    lb. 

3.  When  circuit  court  has  jurisdiction.  —  Where  the  matter  in 
dispute  does  not  exceed,  exclusive  of  costs,  the  sum  or  value  of  five  hun- 
dred dollars,  the  circuit  courts  have  no  jurisdiction,  except  in  revenue 
and  patent  cases;  and  the  restriction  applicable  to  all  oases  is  that  no  civil 
suit  shall  be  brought  before  any  circuit  court  against  any  inhabitant  of 
the  United  States  by  any  original  process  in  any  other  district  than  that 
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whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of 
serving  the  writ.    lb. 

4.  Suits,  whether  at  law  or  in  equity,  when  commenced  in  a  9tate  court 
against  an  alien,  or  by  a  citizen  of  the  state  in  which  the  suit  is  brought 
against  a  citizen  of  another  state,  may,  under  the  twelfth  section  of  die 
same  act,  be  removed  by  the  defendant  for  trial  into  the  next  circuit  court 
for  the  same  district,  provided  the  defendant  file  a  petition  requesting  such 
removal  at  the  time  of  entering  his  appearance  in  the  state  court,  and 
comply  with  all  the  other  conditions  specified  in  the  section,     lb. 

5.  COKDITIOK  FOR  REMOVAL.  —  By  the  tru6  construction  of  tliat  sec- 
tion, it  is  required,  in  order  that  the  right  to  effect  the  removal  may  arise, 
that  each  distinct  interest  should  be  represented  by  persons  all  of  whom 
are  entitled  to  sue,  or  such  as  may  be  sued  in  the  federal  courts ;  the  es- 
tablished rule  being  that  where  tiie  interest  is  joint,  each  of  the  persons 
concerned  in  that  interest  must  be  competent  to  sue,  or  be  liable  to  be 
sued  in  the  court  to  which  the  suit  is  removed,    lb. 

6.  Jurisdiction  op  cmcurr  courts  depends  on  act  of  congress. 
—  Circuit  courts  do  not  derive  their  judicial  powers  immediately  from 
the  Constitution ;  consequentiy  the  jurisdiction  of  such  courts,  in  every 
case,  must  depend  upon  some  act  of  Congress,  as  the  Constitution  provides 
that  the  judicial  power  of  the  United  States  shall  be  vested  in  one  supreme 
court  and  in  such  inferior  courts  as  the  Congress  may  from  time  to  time 
ordain  and  establish,     lb. 

7.  Jurisdiction  of  courts  created  by  statute.  —  Courts  created 
by.  statute  can  have  no  jurisdiction  in  controversies  between  party  and 
party,  except  such  as  the  statute  confers,     lb. 

8.  Different  regulations  enacted  subsequent  to  the  judici- 
ary ACT. — Different  r^ulations  are  enacted  in  the  subsequent  act  for  tiie 
removal  of  causes  in  certain  cases  from  the  state  courts ;  but  this  act,  like 
the  judiciary  act,  limits  the  right  of  removal  to  the  alien  defendant  and 
to  the  defendant  who  is  a  citizen  of  a  state  otiier  than  that  in  which  the 
suit  is  brought,     lb. 

9.  Petition  for  removal  of  suits  from  state  court. — None  but 
the  alien  defendant  or  the  non-resident  defendant  have  any  right  under 
that  act  to  petition  for  the  removal  of  the  case ;  but  the  provision  is  that 
such  a  defendant  may,  at  any  time  before  the  final  hearing  of  the  cause, 
remove  the  same  from  the  state  court  into  the  circuit  court  for  trial,  sub- 
ject to  the  conditions  therein  expressed,  even  though  it  appears  that  a 
citizen  of  the  state  where  the  suit  is  brought  is  also  a  defendant,  if  (1) 
the  suit,  so  far  as  it  relates  to  the  alien  defendant  or  the  non-resident 
defendant,  was  instituted  and  is  prosecuted  for  the  purpose  of  restrainiog 
or  enjoining  such  defendant ;  or  (2)  if  the  suit  is  one  which,  so  far  as  it 
respects  such  alien  or  non-resident  defendant,  can  be  finally  determined 
vntiiout  the  presence  of  the  other  defendant  or  defendants  as  parties  in 
the  cause,     lb. 

10.  The  removal  of  cause  does  not  take  away  pladthfp's 
right  to  proceed  against  other  defendants  at  the  same  timb 
IN  STATE  COURT.  —  Cases  can  only  be  removed  under  that  act,  however, 
subject  to  the  fundamental  condition,  that  the  removal  of  the  cause  shall 
not  be  deemed  to  prejudice  or  take  away  the  right  of  the  plaintiff  to  pro- 
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oeed  at  the  same  time  with  the  suit  in  the  state  court,  if  he  shall  see  fit, 
against  the  other  defendants.     lb* 

11.  Interpretation.  —  Nothing  can  be  inferred  from  that  act  to  sup- 
port the  theory  assumed  by  the  defendants,  as  the  material  phrase  of  the 
act  is  the  same  as  the  language  employed  in  the  judiciary  act ;  and  the 
construction  must  be  controlled  by  the  rule  that  words  and  phrases,  the 
meaning  of  which  have  been  ascertained  by  judicial  interpretation,  are, 
when  used  in  a  subsequent  statute,  to  be  understood  in  the  same  sense.   Ih. 

12.  The  right  op  removal  of  causes  from  state  courts  ex- 
tended BY  amendment.  —  Congress  amended  that  act  on  the  2d  of 
March,  1867,  and  extended  the  right  of  removal  in  such  a  case  to  the 
citizen  of  another  state,  whether  he  be  plaintilBE  or  defendant,  in  a  suit 
commenced  or  pending  in  a  state  court,  in  which  there  is  controversy 
between  a  citizen  of  the  state  in  which  the  suit  is  brought  and  a  citizen  of 
another  state.     lb. 

13.  Aliens  are  not  included  in  the  new  enactment  at  all,  and  the  con- 
ditions applicable  to  the  non-resident  party,  whether  plaintiff  or  defendant, 
are  that  the  petitioner  must  file  in  the  state  court  an  affidavit,  stating  that 
he  has  reason  to  believe,  and  does  believe,  that,  from  prejudice  or  local  in- 
fluence, he  will  not  be  able  to  obtain  justice  in  such  state  court ;  and  the 
act  provides  that  if  he  will  file  such  affidavit  and  comply  with  all  the  other 
specified  conditions,  he  may,  at  any  time  before  the  final  hearing  or  trial 
of  the  9uit^  ^PP^y  ^  the  state  court  for  the  removal  of  the  suit  into  the 
next  circuit  court  to  be  held  in  the  district,  and  that  it  shall  be  the  duty 
of  the  state  court  to  proceed  no  further  in  the  suit.     lb. 

14.  Right  of  removal  from  state  courts  extends  to  non-resi- 
dent PLAINTIFF  AS  WELL  AS  TO  NON-RESIDENT  DEFENDANT.  —  Appro- 
priate language  to  show  that  the  law-makers  intended  to  vest  in  the  non- 
resident party,  whether  plaintiff  or  defendant,  the  ri^ht  to  remove  the  suit 
into  the  circuit  court  in  a  case  where  a  citizen  of  the  state  in  which  the 
suit  is  brought  is  joined  in  the  suit  with  the  petitioner  is  wholly  wanting  ; 
nor  is  it  competent  for  the  court  to  supply  the  deficiency  by  construction, 
as  it  is  obviously  the  main  purpose  of  the  act  to  extend  the  right  of  re- 
moval to  the  non-resident  plaintiff  as  well  as  to  the  non-resident  defendant. 

Words  to  express  any  such  purpose  afe  entirely  wanting,  the  language 
employed  being  that  a  pending  suit,  or  one  hereafter  brought,  in  a  state 
coiurt,  ^^  in  which  there  is  controversy  between  a  citizen  of  the  state  in  which 
the  suit  is  brought  and  a  citizen  of  another  state^^^  ....  whether 
he  be  plaintiff  or  defendant,  ^^  siich  citizen  of  another  state  "  may  remove 
the  same  into  the  circuit  court. 

Instead  of  that,  the  language  of  the  judiciary  act  is:  If  a  suit  is  com- 
menced in  a  state  court  ^^  by  a  citizen  of  the  state  in  which  the  suit  is 
brought  against  a  citizen  of  another  state^^^  the  defendant  may  remove  the 
suit  into  the  circuit  court,  if  he  file  his  petition  at  thb  time  he  enters  his 
appearance  in  the  state  court. 

Beyond  doubt,  the  phraseology  of  the  two  provisions  is  different,  but 
they  mean  the  same  thing  in  respect  to  the  party  who  may  effect  the  re- 
moval, except  that  the  last  act  extends  the  privilege  to  the  non-resident 
plaintiff  as  well  as  to  the  non-resident  defendant ;  but  all  of  the  plaintiffs 
or  all  of  the  defendants,  as  the  case  may  be,  must  be  non-residents,  and 
must  join  in  the  petition  for  the  removal  of  the  suit.     lb. 


74  THE  AMERICAN  LAW  TUCE8.  [May,  1874. 

Vol.  L]  DiOMT  or  Cabbs.  [No.  5. 


LANDLORD  AND  TENANT. 
An    agreement    for    STIPDXATED     price    per    month    18    NOT  A 

LEASE.  —  An  agreement  permitting,  for  a  stipulated  price  per  month, 
the  use  on  a  portion  of  a  public  wharf  of  certain  described  utensils  for 
loading  and  unloading,  is  not  a  leasing  of  the  premises  on  which  these 
conveniences  are  placed,  and  does  not  create  the  relation  of  landlord  and 
tenant,  under  which  the  tenant  could  be  dispossessed  as  holding  over  after 
expiration  of  lease.     Daniels  v.  Ciiahman^  Daily  Reg.,  April  1,  1874. 

LEASE. 

Notice  to  quit.  —  A  lessor  retains  sufficient  interest  in  the  premises 
leased,  after  the  conveyance  of  the  premises  to  a  third  party,  to  entitle 
him  to  give  the  necessary  notice  to  the  tenant  to  quit.  Wenn  v.  Thomp- 
son^ heg.  Gazette,  April  3,  1874. 

See  Surety,  1. 

LEGISLATURE. 

1.  The  power  to  do  a  specific  act  conferred  by  the  legislature 
is  exhausted  when  that  act  is  perfonned.  Smith  v.  The  Mayor ^  ^c,  of 
New  York,  Daily  Reg.,  March  26,  1874. 

2.  Authority  to  increase  pay  op  an  officer.  —  A  reference 
in  an  act  of  the  legislature  to  a  fact  does  not  render  valid  the  authority 
imder  which  that  fact  had  come  into  existence.  The  authority  to  increase 
the  pay  of  an  official  cannot  be  established  by  implication  of  law ;  it 
must  be  by  direct  and  positive  enactment.    lb. 

8.  Appropriation  of  money  for  payment  of  salaries.  —  The 
fact  that  an  appropriation  of  money  made  by  the  legislature  for  the  pay- 
ment of  the  salaries  of  certain  officials  is  sufficiently  large  to  cover  the 
sum  claimed  by  one  of  them  is  no  authority  for  its  payment,    lb. 

LIFE  INSURANCE. 

1.  Agent.  —  Colton,  not  being  a  r^ular  agent  of  the  defendant,  pro- 
cured an  application  for  insurance  on  the  life  of  the  deceased,  and  the 
policy  was  made  out  and  delivered  to  him  with  instructions  not  to  deliver 
it  to  the  insured  till  the  premium  was  paid.  Disregarding  instructioDS, 
he  delivered  the  policy  and  received  the  premium  some  nine  days  after- 
ward, when  the  health  of  the  insured  was  materially  changed  for  the 
worse.  Held^  that  prior  to  the  execution  of  the  policy,  Colton  was  not 
an  agent  of  the  defendant,  although  he  may  have  professed  so  to  act. 

Held^  that  upon  the  execution  and  dehvery  of  the  policy  to  him  he 
became  a  special  agent  of  the  company  to  receive  tiie  premiums  and  de- 
liver the  policy  on  such  receipt. 

Held^  that  assuming  that  the  representations  in  the  application  are 
true,  if  the  De  Camps  were  made  acquainted  on  June  5  or  6  with  the 
terms  of  the  policy,  and  if  they  paid  the  premium  on  the  14th  to  Colton, 
that  thereupon  it  became  a  peiiected  and  binding  policy,  notfntfastanding 
that  Colton  never  paid  the  premium  to  the  def endcmt. 
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Heldy  that  if  any  material  change  in  the  health  of  the  insured  takes 
place  before  the  contract  is  consummated,  it  is  the  duty  of  the  parties 
to  inform  the  company  of  these  facts. 

Seld^  that  if  the  policy  was  executed  by  the  defendant,  and  handed 
to  Colton  to  be  delivered  to  the  applicants  on  the  receipt  of  the  premium, 
and  that  they  became  acquainted  with  the  contents  on  the  5th  or  6th  of 
June,  and  assented  thereto  and  promised  to  pay  the  premium  in  a  few 
days,  that  the  contract  then  became  consummated,  subject  only  to  the 
payment  of  the  premium,  and  that  it  was  not  obligatory  upon  the  plain- 
tiff to  inform  the  defendant  of  any  change  in  the  health  of  the  insured, 
if  any,  taking  place  between  the  oth  and  the  14th  of  the  month. 

ffeld^  that  the  fact  of  the  delivery  of  the  policy  on  the  6th  of  June 
was  immaterial,  except  that  it  is  important  for  the  plaintiff  to  show  that 
she  acquiesced  in  the  terms  of  the  contract  prior  to  any  supposed  change 
in  the  health  of  the  insured,  and  that  there  was  an  assent  on  the  part  of 
the  plaintiff  and  defendant  in  the  terms  of  the  policy. 

Seld^  that  if  naught  remained  but  the  payment  of  the  premium,  it  is 
unimportant  who  had  possession  of  the  policy  between  the  5th  and  14th 
of  June ;  but  if  the  payment  of  premium  and  receipt  of  the  policy  were 
a  part  of  a  collusive  scneme  between  the  plaintiff  and  Colton,  whereby 
die  got  possession  of  the  policy,  the  plaintiff  cannot  recover. 

JSeld^  that  if  the  questions  in  the  application  were  not  rightfully 
answered  by  the  applicant,  the  representations  which  he  made  were  un- 
true, and  if  -untrue  m  this  material  respect,  the  company  did  not  have 
an  honest  statement  of  the  risk  they  were  called  upon  to  insure,  and 
therefore  the  policy  is  avoided. 

Meldy  that  in  cases  where  the  construction  of  the  language  of  the 
policy  is  doubtful,  it  is  to  be  construed  against  the  company,  but  where 
the  meaning  is  plain,  this  rule  is  not  so  important. 

JBeld^  that  the  plaintiff  is  not  concluded  by  the  physician's  certificate 
as  to  the  cause  of  death,  nor  by  the  verdict  of  the  coroner's  jury.  De 
Camp  V.  N.  J,  Mut,  Life  Ins,  Co.^  Ins.  L.  J.,  February,  1874. 

2.  Suicide.  —  Seld^  that  to  make  the  insurer  liable,  the  mind  of  the 
deceased  must  have  been  so  far  deranged  that  he  was  incapable  of  using 
a  rational  judgment  in  regard  to  the  act  of  self-destruction.  Coverston 
V.  Conn.  mut.  Life  Lis.  Co.^  Ins.  L.  J.,  February,  1874. 

8.  Suicide  by  insane  impulse.  —  ffeld^  that  if  the  insured  was  im- 
pelled by  an  insane  impulse  which  his  remaining  reason  did  not  enable 
him  to  resist,  or  if  his  reasoning  powers  were  so  far  overthrown  that  he 
was  unable  to  exercise  them  on  the  act  he  was  about  to  perform,  the 
compemy  is  liable,    lb. 

4.  Held^  that  there  is  no  pbbsumption  OF  LAW  THAT  self-destruc- 
tion ABISES  FBOM  insanity  ;  and  if,  by  reason  of  sickness,  or  distress 
of  mind,  or  a  desire  to  provide  for  his  family,  the  insured  takes  his  own 
life  in  the  exercise  of  nis  usual  reasoning  laculties,  the  company  is  not 
liable.     lb. 

5.  Held^  that  the  bubden  of  pboof  lies  upon  the  company  to  show 
that  the  death  was  caused  by  suicide  and  not  by  accident.    Ib^ 
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LIMITATIONS. 

1.  Statutes  of  the  seyeral  states.  —  The  statutes  of  limitationB 
of  the  several  states  are  not  binding  upon  the  rights  of  the  United  States. 
Gardiner  t.  Idiller^  Pac.  Law  Rep.,  March  17,  1874. 

2.  Legal  title  to  undefined  Mexican  grant.  —  The  l^al  title 
to  a  quantity  of  land  granted  by  Mexico  with  undefined  boundaries,  to 
be  located  within  designated  exterior  boundaries,  remains  in  the  United 
States  until  the  patent  to  a  particular  tract  is  issued.    R. 

3.  Statutes  of  limitations  not  applicable  anterior  to  pa- 
tent.—  The  statute  of  limitations  of  Califomia  has  no  application  to 
the  title  of  a  patentee  of  the  United  States  anterior  to  the  issuance  of 
the  patent,    lb* 

misdemeanor. 

1.  Definition  of.  —  A  misdemeanor  is  an  act  or  omission  for  which 
a  punishment  other  than  death  or  imprisonment  in  the  state  prison  is 
denounced  by  law.  The  breach  of  a  city  ordinance,  as  against  drunken- 
ness, is  not  a  misdemeanor.  PilUbury  v.  Broton^  Pac.  Law  Rep.,  March 
10, 1874. 

2.  District  attorney.  —  The  statute  of  1869-70,  providing  fees  of 
district  attorney  upon  convictions  for  misdemeanors,  referred  only  to  mis- 
demeanors defined  as  such  by  the  general  public  law  of  the  state.     lb* 

mortgage. 

See  Insurance,  1. 
partnership. 

1.  Limited  partnership.  —  When  there  has  been  a  substantial  con- 
formity with  the  law  which  authorizes  the  formation  of  limited  partner- 
ships, the  court  will  hold  the  statutory  proceedings  to  be  valid.  Levey  v. 
Lock,  Daily  Reg.,  March  28,  1874. 

2.  Publication  and  recording  op  terms  op  partnership.— 

These  proceedings  having  been  published  and  recorded  previous  to  the 

transactions  involved  in  the  suit;  held,  tiiat  notice  was  given  plaintiff 

of  the  fact  that  defendant  was  a  special  partner  suflScient  to  put  him  on 

his  guard.     lb. 

PATENT  LAW. 

1.  Use  of  part  of  combination.  —  A  combination  of  three  distinct 
parts  is  not  infringed  by  the  making  and  sale  of  two  of  the  parts  to  be  used 
without  the  third.     CooUdge  v.  McCone,  Pac.  Law  Rep.,  March  17, 1874. 

2.  Useless  parts  rejected.  —  When  the  invention  claimed  and 
patented  is  a  combination  of  three  distinct  parts,  it  is  no  infringement  to 
make  and  use  two  of  the  parts,  even  though  the  third  is  useless,    lb. 

PLEADING  AND  PRACTICE. 

1.  Notice  of  argument  on  motion  for  new  trial.  —  Under  the 
old  practice  act  either  party  could  notice  for  ailment  a  motion  for  a  new 
trial,  and  if  the  party  opposing  the  motion  n^lected  to  bring  it  on,  he 
waived  his  objection  to  any  delay.  Qriffith  v.  Qruner,  Pac.  Law  Rep., 
March  S,  1874. 
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2.  Notice  to  pabty  appeabing  by  attorney.  —  Under  the  prac- 
tice act,  where  a  party  appears  in  an  action  by  attorney,  a  notice  to  take 
depositions  must  be  servea  on  the  attorney  and  not  on  ihe  party  person- 
ally,    lb. 

8.  Objection  to  bvidencb.  —  Objection  to  the  form  in  which  evi- 
dence is  offered  must  be  first  taken  in  the  trial  court.  Oill  v.  O^Oan- 
nell^  Pac.  Law  Rep.,  March  10,  1874. 

4.  Cebtiobabi.  —  If  the  president  judge  certifies,  in  answer  to  a  cer- 
tiorari  suggesting  diminution  of  the  record,  that  all  has  been  fully  and 
perfectly  returned,  the  certiorari  has  performed  its  office,  and  the  only 
remedy  is  an  action  against  the  judge  for  a  false  return.  Flagg  v.  Searle^ 
Leg.  Int.,  March  27,  1874. 

5.  Depositions.  —  Defendant  may  be  compelled,  on  application  of 
plaintiff,  to  file  the  depositions  taken  on  his  behalf  on  payment  by  plain- 
tiff of  the  costs  for  taking  the  depositions.  Martin  v.  Dearie^  Leg.  Int., 
April  8,  1874. 

6.  Road  jttbobs  should  be  sworn  in  the  manner  required  by  the  act 
of  assembly.     In  re  Cambria  Street^  Leg.  Int.,  April  8,  1874. 

7.  When  to  be  swobn.  —  All  the  jurors  should  be  sworn  before 
they  enter  on  their  duties,     lb. 

8.  Amendment.  —  An  amendment  made  by  the  court  cannot  cure 
radical  defects  in  the  proceedings  of  the  jury.     A. 

9.  CoNSTBUCTiON  OF  STATUTE.  —  Reld^  that  a  later  statute  which  is 
general  and  affirmative  does  not  abrogate  a  former  which  is  particular, 
unless  negative  words  are  used,  or  unless  the  two  acts  are  irreconcilably 
inconsistent.  City  of  St,  Louis  v.  Life  Association  of  America^  Ins.  L.  J., 
February,  1874. 

10.  Removal  op  action  fbom  state  cottbt  into  cibcuit  coubt 
OF  United  States.  —  An  action  cannot  be  removed  from  a  state  court 
into  the  circuit  court  of  the  United  States  under  the  act  of  Congress  of 
1867,  c.  196,  after  a  trial  on  the  merits,  although  such  trial  has  resulted 
in  a  disagreement  of  the  jury.  O^alpin  v.  Critchlow^  Am.  Law  Reg.,  Feb- 
ruary, 1874. 

See  CoNSTTiuTioNAL  Law  ;  Judi(?iaby  Act. 

PBACTICE. 

See  Pleading  and  Pbacticb. 

PBEfiMPTION. 

Void  contbact.  —  An  executory  contract,  made  by  one  claiming  the 
benefits  of  a  preemption  law  of  1841,  before  making  proof  and  pay- 
ment as  a  preemptor,  to  convey  land  upon  receipt  of  a  patent  from  the 
United  States,  cannot  be  enforced.    Hutson  v.  Walker^  JPac.  Law  Rep., 

March  10,  1874. 

BAILBOADS. 

1.  Chabteb.  —  An  act  prohibiting  a  railroad  company  from  charging 
at  a  greater  rate  per  mile  for  carriage  of  passengers  or  freight  from  place 
to  place  within  a  state,  than  for  similar  carriage  through  or  beyond  the 
state,  no  such  power  to  regulate  charges  having  been  reserved  in  the  char- 
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ter,  is  unconstitutional  and  void.  Phila.  ^c.  R.  B.  Co.  v.  Bawer^  Am. 
Law  Reg.,  March,  1874. 

2.  Such  an  act  is  not  within  the  police  power  of  the  state.  The  legisla- 
ture may  regulate  the  exercise  of  the  corporate  franchise  by  general  laws 
passed  in  good  faith  for  the  legitimate  ends  of  the  police  power,  that  is, 
for  the  peace,  good  order,  health,  comfort  and  welfare  of  society ;  bat  it 
cannot,  under  color  of  such  laws,  destroy  or  impair  the  franchise  itself,  nor 
any  of  those  rights  or  powers  which  are  essential  to  its  beneficial  exercise. 
lb. 

See  Common    Carriers. 

REAL  PROPERTY. 

See  Statute  of  Frauds, 

SEIZURE. 

Custom  laws. — Where  dutiable  merchandise  was  imported  as  pas- 
sengers' baggage,  but  no  attempts  were  made  by  the  owners  and  consignees 
to  have  it  passed  as  such  ;  and  the  owner,  without  knowledge  of  the  seizure 
by  the  officers  of  customs,  offered  the  goods,  with  correct  bills  of  lading  and 
moneys,  for  entry  at  the  custom-house.  Seld^  that  such  goods  were  not 
forfeitable  either  under  the  50th  section  of  the  act  of  March  2,  1799 ;  the 
Ist  section  of  March  3,  1863  ;  or  the  4th  section  of  July  18,  1866.  The 
United  States  v.  Ninety-five  Boxes,  containing^  ^c,  Int.  Rev.  Bee.,  March 
28, 1874. 

statute  of  frauds. 

A  PAROL  agreement  TO  PURCHASE  REAL  ESTATE  is  of  no  effect.     A 

part  payment  without  possession,  and  which  wa^  afterwards  appropriated  to 
another  indebtedness,  will  not  take  it  out  of  the  statute  of  frauds.  Neic- 
kumet  V.  Kraft,  Leg.  Int.,  April  3,  1874. 

SURETY. 

Lease.  —  A  was  surety  on  a  lease  renewable  from  year  to  year,  and 
having  given  sixth  months'  notice  that  he  would  not  continue  surety  after 
the  end  of  the  current  year ;  Jield,  that  he  having  died  in  the  mean  time, 
his  estate  was  not  liable  for  any  rent  in  arrear  after  that  date.  In  re  Ei- 
tate  of  Be  Silver,  Leg.  Chron.,  March  28,  1874. 

TRADE-MARK. 

1.  Family  name. — A  manufacturing  company  will  be  protected  in  the 
use  of  a  certain  trade-mark,  though  part  of  the  trade-mark  consists  of  a  fam- 
ily name.     Meriden  Britannia  Co.  v.  Parker,  Am.  Law  Reg.,  March,  1874. 

2.  Equity  will  restrain  the  use  of  the  same  name  in  so  far  as  it  forms  a 
material  part  of  the  trade-mark,  and  will  necessarily  injure  the  company, 
even  though  another  may  acquire  the  right  of  that  name  from  parties  to 
whom  it  legitimately  belongs. 

It  is  not  every  use  of  the  name,  however,  that  will  be  held  to  necessarily 
infringe  the  trade-mark,  or  that  will  be  restrained  by  injunction,    lb. 
8.  Though  equity  will  not  protect  a  trade-mark  which  deceives  the  pab- 
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lie,  it  is  not  every  erroneous  impression  which  may  be  drawn  from  the  use 
of  a  trade-mark  that  will  be  sufficient  to  destroy  its  validity,     lb. 

4.  The  employment  of  a  family  name  as  a  component  part  of  a  trade- 
mark is  no  fraud  upon  the  public,  though  the  family  does  not  actually 
make  the  articles  bearing  the  name,  provided  they  are.the  result  of  their 
skill  and  experience.     75. 

5.  Infringement  op  tbade-mabk.  —  The  complainant,  a  company 
^iig^^d  in  manufacturing  plated  forks  and  spoons,  acquired  the  right  to 
the  use  of  the  trade-mark  —  "  1847  Rogers  Bros.  A.  1."  —  subsequently 
the  respondent,  by  an  arrangement  with  three  brothers  named  Rogers, 
manufactured  plated  spoons  marked  ^'  C.  Rogers  Bros.  A.  1."  Held^  that 
this  was  an  in&ingement  of  complainant's  trade-mark,  and  that  the  use  of 
the  term  ^^  Rogers  Bros."  should  be  restrained.    Ih, 

TRADING  WITH  THE  ENEMY. 
See  Wae. 

WAR. 

Tradinq  WITH  THE  ENEMY.  —  In  February,  1862,  while  the  whole 
State  of  Louisiana,  including  the  city  of  New  Orleans,  was  under  the  civil 
and  military  control  of  the  rebels  of  the  late  rebellion,  a  mercantile  firm 
in  New  Orleans  sent  their  agent  into  certain  interior  parishes  of  the  State 
to  collect  money  due  to  the  firm,  and  to  make  purchases  of  cotton.  After 
the  agent  had  got  into  the  interior  parishes,  but  before  he  had  bought  any 
cotton,  the  city  of  New  Orleans,  where  his  principals  were,  was  captured 
(April  27th,  1862)  by  the  forces  of  the  United  States,  and  remained  from 
tiiat  time  under  the  control  of  the  government,  the  interior  parishes,  how- 
ever, still  remaining  in  the  control  of  the  rebels.  Subsequently  to  this  the 
agent  made  purchases  of  cotton  from  persons  in  these  interior  parishes, 
still,  as  just  said,  under  the  control  of  the  rebels.  Held^  that  he  was  guilty 
of  trading  with  the  enemy,  and  that  the  property  was  rightfully  taken  by 
the  federal  government.  United  States  v.  Lapene^  Leg.  Gazette,  March 
27, 1874. 


Sir  Fletcher  Norton  was  noted  for  his  want  of  courtesy.  When 
pleading  before  Lord  Mansfield  on  some  question  of  manorial  right,  he 
chanced  unfortunately  to  say,  "  My  lord,  I  can  illustrate  the  point  in 
an  instance  in  my  own  person  ;  I  myself  have  two  little  manors."  The 
judge  immediately  interposed  with  one  of  his  blandest  smiles,  "  We  all 
know  it.  Sir  Fletcher." 


Chief  Justice  Kenyon  was  curiously  economical  about  the  adornment 
of  his  head.  It  was  observed  for  a  number  of  years  before  he  died  that 
he  had  two  hats  and  two  wigs.  Of  the  hats  and  the  wigs,  one  was  dread- 
fully old  and  shabby,  the  other  comparatively  spruce.  He  always  carried 
into  court  with  him  the  very  old  hat  and  the  comparatively  spruce  wig,  or 
the  very  old  wig  and  the  comparatively  spruce  hat.     On  the  days  of  the 


80  THE  AMERICAN  LAW  TIMES'.  [May,  1874. 

Vol.  I.]  LsoAL  Akbcdotea.  [No.  5. 

very  old  hat  and  the  comparatively  spruce  wig,  he  shoved  his  hat  under 
the  bench  and  displayed  his  wig ;  but  on  the  days  of  the  very  old  wig 
and  the  comparatively  spruce  hat,  he  always  continued  covered 


At  a  dinner  of  a  Law  Society,  the  president  called  upon  the  senior  solic- 
itor of  the  company  to  toast  the  person  whom  he  considered  the  best  friend 
of  the  profession.  "  Then,"  responded  he,  "  the  man  who  makes  his  own 
will." 


Lord  Northtngton  was  one  of  the  "  swearing  Chancellors."  When 
his  lordship  was  chosen  a  governor  of  St.  Bartholomew's  Hospital,  a 
smart  gentleman,  who  was  sent  with  the  staff,  carried  it  in  the  evening, 
when  the  chancellor  happened  to  be  drunk.  "  Well,  Mr.  Bartlemy," 
said  his  lordship,  snuffing,  "  what  have  you  to  say  ?  "  The  man,  who  had 
prepared  a  formal  harangue,  was  transported  to  nave  so  fair  an  opportu- 
nity given  him  for  uttering  it,  and  with  much  dapper  gesticulation  congrat- 
ulated his  lordship  on  his  health,  and  the  nation  on  enjoying  such  great 
abilities.  The  chancellor  stopped  him  short,  saying,  "  By  G^,  it  is  a  lie! 
I  have  neither  health  nor  abilities ;  my  bad  health  has  destroyed  my 
abilities."  In  his  last  illness  he  was  recommended  to  avail  himself  of  the 
services  of  a  certain  prelate.  "  He  will  never  do,"  said  the  chancellor;  "I 
should  have  to  acknowledge  that  one  of  my  heaviest  sins  was  in  haying 
made  him  a  bishop  !  " 

Lady  Northington,  who  was  an  ignorant  woman,  told  George  IIL  at  a 
drawing-room,  that  their  country  house  was  built  by  Indigo  Jones.  To 
this  the  king  replied  that  he  "thought  so  by  the  style."  When  her  lady- 
ship related  this  conversation  to  Lord  Northington,  the  latter  remarked,  to 
her  surprise,  that  he  could  not  well  tell  which  was  the  greater  fool,  she  or 
his  majesty. 

By  the  laws  of  England,  the  lord  chancellor  is  held  to  be  the  guardian 
of  the  persons  and  property  of  all  such  individuals  as  are  said  to  be  no 
longer  of  sound  mind  and  good  disposing  memory,  —  in  fine,  to  have  lost 
their  senses.  Lord  Chancellor  Loughborough  once  ordered  to  be  brought 
to  him  a  man  against  whom  his  heirs  wished  to  take  out  a  statute  of 
lunacy.  He  examined  him  very  attentively,  and  put  various  questions  to 
him,  to  all  of  which  he  made  the  most  pertinent  and  apposite  answers. 
^^  This  man  mad  I "  thought  he ;  "  verily,'  he  is  one  of  the  ablest  men  I 
ever  met  with."  Towards  the  end  of  his  examination,  however,  a  little 
scrap  of  paper,  torn  from  a  letter,  was  put  into  Lord  Loughborough's 
hand,  on  which  was  written,  "  Ezekiel."  This  was  enough  for  8a(£  a 
shrewd  man  as  the  chancellor,  who  forthwith  took  his  cue.  "  What  fine 
poetry,"  said  his  lordship,  "  is  in  Isaiah  I  "  ^^  Very  fine,"  replied  the  man, 
"  especially  when  read  in  the  original  Hebrew."  ■*'  And  how  well  Jere- 
miah wrote  1 "  "  Surely,"  said  the  man.  "  What  a  genius  too  was  Eze- 
kiel I  "  "  Do  you  like  him  ?  "  said  the  man ;  "  I'll  tell  you  a  secret— I 
am  JEzekiel !  " 
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ABMINISTBATOBS. 

See  Patent,  6. 

ADMIBALTY. 

1.  Salvage  sebvices  by  wbecking  company.  —  Where  salvage  ser- 
vices were  rendered  by  the  agents  of  a  wrecking  company  in  pursuance  of 
a  contract  with  the  company ;  held^  that  the  vessel  and  her  cargo  were  not 
liable.  Baker  ^  Co.  v.  The  Tros,  Leg.  Gazette,  April  17,  1874 ;  Leg. 
Int.,  April  24, 1874. 

2.  Collision  and  total  loss.  —  Where  there  is  a  total  loss  by 

reason  of  collision  the  party  in  fault  is  liable  for  the  full  value  of  the  lost 

ship.    Bodinej  ^c.  v.  The  Paleon^  ^<?.,  Leg.  Int.,  April  24, 1874 ;  Pittsb. 

L.  J.,  May  6, 1874. 
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8.  Demubbage.  —  Pbboocupation  of  Whabp.  —  Where  a  charter 
party  contained  a  stipulation  that  the  vefisel  shonld  be  unloaded  "  as  fsst 
as  tne  custom  of  the  port  will  admit/'  and  the  vessel  was  delayed  by 
reason  of  the  preocciq)ation  of  the  specified  wharf,  it  was  held  that  the 
charterer  was  liable  for  demurrage.  Ftilterer  v.  Abenheimj  Leg.  Int.,  April 
24, 1874. 

4.   CONTKACT  WHIUES   SHIP  WAfl    IK    CUSTODY  OF    THE    IiAW.  —  The 

fact  that  a  contract,  under  which  a  lien  is  claimed,  was  entered  into  while 
the  ship  was  in  the  custody  of  the  law  is  no  bar  to  a  libel  in  rem^  to  en- 
force the  lien  against  the  vessel  in  the  hands  of  the  owner,  to  whom  she 
has  been  restored.    Edmonds  v.    The   Witeh  Qtieen^  Pac.   Law.  Rep., 

April  7, 1874. 

6.  CONSTBUCTION   OF  SBDCPFING  ACT  OF  1872. —  ThB  18tH  SBOHON 

of  the  act  of  June  7, 1872  (17  Statutes  at  Large,  262),  has  reference  only 
to  agreements  specified  in  the  preceding  section. 

The  2d  clause  of  the  14th  section  refers  only  to  seamen  who 
have  signed  agreements  in  pursuance  of  section  12. 

Sectiok  8  authorizes  a  master  or  owner  to  be  his  own  shipping  com- 
missioner, and  is  not  controlled  by  sections  13  and  14.  The  Ghraee  Lor 
throp^  Cent.  L.  J.,  April  16, 1874. 

6.  Constbuction  of  shippikg  act  of  1872.  —  Under  the  act  of 
June  7, 1872  (17  Statutes  at  Large,  262),  a  ship  cannot  proceed  upon  a 
voyage  without  an  agreement,  written  or  printed,  with  her  seamen.  U. 
S.  V.  City  of  Mexico^  lb. 

7.  CONSTBUCTION    OF    AHENDATOBY  SHIFFDrO  ACT  OF  1873.  —  The 

amendatory  act  of  January  15, 1873  (17  Statutes  at  Large,  410),  does 
not  repeal  the  requirements  of  the  act  of  '72,  touching  written  or  printed 
agreements  with  seamen,  further  than  to  exempt  the  voyases  included  in 
the  act  of  '78  from  the  operation  of  section  12  of  the  act  of  the  preceding 
year.    lb. 

AQENCY. 

See  Malicious  Pbosboution  ;  Negligence,  1. 

APPEAL. 

See  MnasTEBiAL  Officeb,  1. 

ATTOBNEY. 

See  Bankbufecy,  7. 
BAIL. 

FbOM  ANOTHBB  STATE  MAY  TAKE  HIS  PBINCIPAL  IK  PeNKSTLVANU. 

— It  is  well  settled  that  bail  from  another  state  may  arrest  his  principal 
in  Pennsylvania,  upon  a  bail  piece,  or  depute  another  to  do  it,  and  take 
him  out  of  the  Sta4;e,  for  the  purpose  of  surrendering  him  in  dischaige  of 
his  reoc^nizanoe ;  and  the  act  of  1842,  abolishing  imprisonment  for  debt, 
does  not  operate  to  prevent  the  arrest.  Miwnie  Petition^  Leg.  Chron., 
April  11, 1874. 


June,  1874.]  THE  AMERICAK  LAW  TIMES.  83 

Vol.  L]  DioxBT  or  Cjlbks.  [No.  6. 

BANKRUPTCY. 

1.  MuTUAli  DEBTS  AM)  GBEDITS  DEFINED.  —  Seld^  where  A  was 
one  of  the  joint  makers  of  a  promissory  note  held  by  a  bankrupt  corpora- 
tion, and  was,  also,  a  partner  of  a  firm  having  a  claim  against  such  cor- 
poration, that  there  was  no  mutual  debt  or  credit  within  the  meaning  of 
the  bankrupt  act,  and  could  be  no  set-off.  Qray  y.  JRollo^  Leg.  Gazette, 
May  1, 1874 ;  Am.  Law  Rec.,  May,  1874 

2.  Revival  by  new  pbomibb.  —  Held^  That  to  revive  a  discharged 
debt  the  promise  to  pay  must  be  clear,  distinct,  and  unequivocal;  and  that 
the  words  ^^  Be  satisfied ;  I  intend  to  do  right ;  all  will  be  right  betwixt 
my  just  creditors  and  myself,*'  were  insufficient.  Allen  ^  (Jo.  v.  Fergyr 
9on^  Leg.  (Gazette,  April  24, 1874. 

8.  Regosd  oontainino  exclttded  depositions  given  to  jury.  — 
A  record  in  bankruptcy  may  be  given  to  a  jury  notwithstanding  the  fact 
that  it  contains  depositions  that  were  not  permitted  to  be  read.  Shomo  v. 
Zei^,  Leg.  Chron.,  April  18, 1874. 

4.  Fraudulent  preference.  —  Wilson  v.  Bank  of  St.  Paul,  1 
Ah.  L.  T.  R.  1,  distinguished.  —  Where  a  preference  is  given  and  the 
intent  to  prefer  is  manifested  by  affirmative  acts,  the  rule  of  Wilson  v. 
Bank  of  St.  Paul  does  not  apply.  Hyde  v.  Corrigan^  Pac.  Law  Rep., 
April  21, 1874. 

5.  Rights  of  execution  ceeditob.  —  An  execntion  creditor,  without 
leave  of  the  bankrupt  court,  has  no  right  to  sell  under  his  writ  after  the 
filing  of  a  petition  in  bankruptcy  against  the  debtor ;  and  a  sale  so  made 
passes  no  title.  He  may  assert  his  Hen  in  the  bankrupt  court,  but  cannot 
control  the  property  as  against  the  assignee.  Turner  v.  The  Skylark^ 
Chicago  L.  N.,  April  18,  1874. 

6.  rowEB  of  state  to  becoveb  taxes  not  affected  by  pbo- 
CEEDINGS. — The  property  of  a  bankrupt  cannot  be  sold  by  an  assignee  so 
as  to  divest  the  right  of  the  state  in  which  it  is  located  to  enforce  payment 
of  her  taxes.     Stokee  v.  State  of  Georgia^  Chicago  L.  N.,  April  18, 1874. 

7.  Employment  of  attobney  by  assignee.  —  Where  an  attorney  is 
employed  by  an  assignee,  the  bill  of  the  attorney  can  only  be  settled  as 
part  of  the  assignee's  accounts  as  provided  by  sec.  27  of  me  bankruptcy 
act.     In  re  Hubbel  ^  Chapel^  Leg.  Gazette,  May  8,  1874. 

commissioner  of  general  LA19D  OFFICE. 

See  JUBISDICTION,  1. 

COMMON  CARRIER. 
A    COMMON   CABBIEB   MAY  LIMIT    ITS   COMMON    LAW   LIABILITY    BY 

SPECLAL  CONTBACT,  and  such  contract  may  be  made  by  means  of  a 
receipt.  Ordinarily  the  shipper  will  be  presumed  to  know  the  contents  of 
a  receipt ;  and,  especially,  if  he  is  famiuar  with  the  carrier's  manner  of 
doing  Dusiness.  A  receipt  was  given  to  a  shipper  as  follows :  '^  It  is 
further  agreed,  and  is  part  of  the  consideration  oi  this  contract,  that  the 
Adams  Express  Company  are  not  to  be  held  liable  or  responsible  for  the 
property  herein  mentioned  for  any  loss  or  damage  arising  from  the  dam- 
ages of  railroad,  steam,  or  river  navigation,  leakage,  fire,  or  from  the  acts 
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of  God  or  of  the  enemies  of  the  goveniment,  mobs,  riots,  insunectioiis, 

pirates,  or  from  any  of  the  damages  incident  to  a  time  of  war,  unless 

specially  insured  by  them  and  so  specified  in  this  receipt,  which  insurance 

snail  constitute  the  limit  of  the  liability  of  the  Adams  Express  Company 

in  any  event."    A  portion  of  the  goods  were  lost  by  robbery.    Seld^  that 

the  contract  releaa^ed  the  carrier.     Olwell  y.  Adam%  Exp.  Co.,  Cent.  L.  J., 

April  16, 1874. 

CONSTABLE. 

See  MnosTEBiAL  Officeb,  1. 

CONSTITUTIONAL  LAW. 
1.  A  STATUTE  ALLOWING  WRITS  TO  BB  AMENDED  by  striking  OUt  the 

names  of  some  of  the  plaintiffs  cannot  be  constitutionaUy  applied  to  suits 
pending  at  the  time  of  its  passage.  Kent  v.  Orayj  L^.  uazette,  April 
17, 1874 ;  Chicago  L.  N.,  April  18, 1874. 

2.  Section  2  op  the  act  of  March  2,  1867,  not  unoonstttu- 
TIONAL.  —  Section  2  of  the  act  of  March  2,  1867,  touching  searches  and 
seizures  in  connection  with  the  reyenue,  is  not  in  conflict  with  the  fourth 
and  fifth  amendments  of  the  Constitution,  in  re  Platte  Int.  Bey.  Rec, 
April  25, 1874. 

8.  Disposition  of  property  of  infant  by  legislature.  —  Held^ 
that  an  act  of  the  Legislature  of  California  authorizing  a  sale  of  the  prop- 
erty of  an  infant  waa  repugnant  to  the  third  article  of  the  constitution  of 
said  State,  the  disposition  of  such  property  being  clearly  within  tiie  proY- 
ince  of  the  judiciary*    Paty  y.  Smithy  Pac.  Law  Rep.,  April  14, 1874. 

CONTRACT. 

1.  Change  of  condition  as  to  a  BinLDiNG.  —  A  contracted  to  make 
a  deed  to  a  lot  of  ground  upon  the  erection  of  a  building  thereon  and  its 
operation  as  a  foundry,  and  the  payment  of  $50  by  B.  The  building  was 
erected  and  operated  by  B  as  a  foundry,  but  was  subsequentiy  sold  to  C, 
who  used  it  as  a  mill.  Held^  that,  upon  the  payment  of  the  specified  sum, 
C  was  entitled  to  a  deed.  Plymoutk  Man.  UoJ*s  App.^  Leg.  Chron.,  May 
2, 1874. 

2.  " Put"  contracts  void  on  the  ground  of  public  policy.— 
A  "  put  "  contract  in  the  following  words :  "  Receiyed  of  E.  F.  $50,  in 
consideration  of  which  we  giye  him,  or  the  holder  of  this  contract,  the 
privilege  of  deliyering  to  us  or  not,  prior  to  3  o'clock  p.  M.,  of  June  30, 
1872,  by  notification  or  delivery,  10,000  bushels  No  2  oats,  regular 
receipts,  at  41  cents  per  bushel,  in  store ;  and,  if  delivered,  we  agree  to 
receive  and  pay  for  the  same  at  the  above  price,"  —  held  to  be  contrary 
to  public  policy  and  void.  In  re  Chandler^  Pomeroy  ^  Co.^  Chicago  L. 
N.,  April  11, 1874. 

8.  Express  company  may  limit  its  liability  by  classificatiok 
OF  PACKAGES.  —  A  condition  imposed  by  an  express  company  limiting 
its  liability  to  fifty  dollars,  except  where  the  value  of  the  package  is  given, 
is  reasonable  and  valid.  Oppenhexmer  v.  U.  S.  JSap.  Co,^  Chicago  L.  N., 
April  25,  1874. 

See  Admiralty,  1,  8,  5;   Common  Carrier;   Insurakce,  5;  Mu- 
nicipal Corporation,  2 ;  Taxation,  2. 
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COEPORATION. 

Vbbification  of  becobd  of,  bxbecisino  muotoipal  powers.  — 

The  general  rale,  that  public  documents  required  by  law  to  be  executed 
by  a  public  ofScer  must  be  verified  by  the  official  signature  of  the  officer 
making  it,  does  not  extend  to  the  proof  of  the  records  of  a  corporate 
board  exercising  municipal  and  quasi  legislative  powers.  People  v.  JEti^ 
rekoy  fe.  Canal  Co.^  Pac.  Law  Itep.,  April  28, 1874. 

See  Malicious  Pbosbcution  ;  Mukigipal  Cobpoeatxon. 

CUSTOMa 

1.  How  inoobbectkess  must  be  established  bx  impobteb-  —  The 
only  way  in  which  an  importer  can  question  or  show  the  incorrectness  of 
the  rate  and  amount  of  duties  ascertained  by  the  collector  is  to  protest, 
appeal,  pay  the  duties  as  ascertained  by  the  collector,  and  sue  to  recover 
tne  duties  so  paid,  as  prescribed  by  section  14  of  act  of  June  80, 1864. 

In  an  action  brought  by  the  government  for  duties,  the  ascertainment 
and  liquidation  of  duties  by  the  collector  is  final  and  conclusive,  and  can- 
not be  questioned  by  the  importer  in  any  other  way.  27.  8.  v.  Oou%inery^ 
Int.  Rev.  Rec.,  April  18, 1874. 

2.  In  A  SUIT  ON  A  wabehouse  custom  bond  brought  by  the  United 
States,  it  is  not  necessary  that  notice  of  liquidation  be  given  to  the  im- 
porter. 

When  such  bond  has  become  forfeited,  it  can  be  satisfied  only  by  paying 
the  whole  amount  of  the  duties  due  on  the.  goods  it  covers.  Fletcher  et 
d.  V.  U.  S.,  Int.  Rev.  Rec,  May  4, 1874. 

DIBECTION  TO  JURY. 

Failube  to  distinguish  law  and  fact,  ebeob.  —  It  is  error  for 
a  court  to  give  the  jury  direction  to  bring  in  a  verdict  for  ''  such  damages 
for  the  breach  of  the  contract  as  you  may  find  on  the  testimony  "  that 
the  plaintiff  is  entitled  to,  inasmudi  as  it  mvolves  a  confusion  of  law  and 
fact  and  leaves  the  jury  to  adopt  any  rule  they  may  elect.  Schofield  v. 
Simpson^  Leg.  Chron.,  April  11, 1874. 

DIVOBCE. 

See  Pleadino  and  Pbactige,  6. 

EASEMENT. 

Mebgeb  of,  by  unity  op  title.  —  An  easement  will  survive  a  unity 
of  title  if  it  remains  undisturbed,  and  will  be  revived  by  a  severance  of 
title.    Hurlhurt  v.  Firth^  Leg.  Int.,  May  1, 1874* 

estoppel. 

1.  The  dogtbine  of  estoppel  in  pais  held  to  apply  only  where  the 
declaration  had  the  effect  of  misleading,  and  was  calculated  and  intended 
to  mislead. 

Where,  in  an  insurance  case,  the  plaintiff  set  forth  in  his  proofs  of  loss 
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that  he  had  other  insurance  upon  the  property,  and  it  did  not  appear  that 
any  tenable  defence  had  the  go-by  on  account  of  such  statement,  it  was 
held  that  plaintiff  was  not  estopped  to  show  the  contrary.  MsMouter  t. 
Ins.  Co.  of  No.  America^  Ins.  L.  J.,  April,  1874. 

2.  By  jxjdqukst.  —  A  valid  judgment  for  the  plaintiff  sseeeps  away 
every  defence  that  should  hare  be^i  raised  against  Uie  action ;  and  thu 
too  lor  the  purpose  of  every  subsequent  suit,  wnether  founded  on  the  same 
or  a  different  cause.  Nor  will  equity  relieve  the  defendant  from  a  judg- 
ment on  any  ground  of  which  he  should  have  availed  himself  in  tiie  ac- 
tion at  law.    Kelly  v.  Doviin,  Chicago  L.  N.,  May  2, 1874. 

EVIDENCE. 

1.  Statemekib  hade  out  of  coubt  by  a  witness  contrary  to  diose 
made  upon  the  stand  are  admissible  to  impeach  his  credit,  achlater  v. 
Winpennjff  Leg.  Gazette,  May  1, 1874. 

2.  Segondaby  eyidenge  Afi  TO  MOBTGAGE.  —  The  arigioal  mortgage 
being  lost,  secoudaiy  evidence  to  show  who  was  the  mortgagee  is  compe- 
tent.   Atherton  v.  Pho&nix  Im.  Co.^  Ins.  L.  J^  April,  1874. 

8.  Blake  poucy  of  insubakcb  oe  ouT8n)S  cokpany.  —  A  blank 
policy  of  insurance  of  a  company  not  a  party  to  the  suit  is  admissible,  in 
case  of  mistake,  to  show  whs^  privil^es  would  have  be^i  granted  had 
the  policy  in  suit  been  correctly  written.  Van  Tuyl  v.  Westchester  Fire 
Ins.  Co.<t  Ins.  L.  J.,  April,  1874. 

See  Bakkbuptoy,  8 ;  Iksubakce,  6 ;  Lex  Loci. 

HABITAT. 

See  JusEBDioxiON,  S ;  Lex  Loci. 

HOMESTEAD  EX£MFTIOK. 

The  homestead  law  of  South  Cabolina  held  not  to  affect  debts 
which  were  contracted  prior  to  its  passage.  Cochran  v.  Darcy^  Chicago 
L.  N.,  April  11, 1874. 

INFANT. 
See  CoKSTiXDTiOKAL  Law,  8. 

INSURANCE. 

1.  Keeping  inhibited  a»tiolb  job  hedicinai<  fuepose.— The 
policy  conts^ed  a  provision  that  no  petroleum  should  be  ^  kept  or  used" 
upon  the  premises.     FlaintiS  kept  a  lUg  of  petroleum  for  medicinal  pur- 

Soses.     Jaeld^  that  -there  was  no  infraction  of  the  policy.     WUliams  v. 
fech.  J'  2V.  Ins.  Co.y  Ins.  L.  J.,  April,  1874. 

2.  MoBTGAGE.  —  Assignment  of  policy.  —  A  policy  contained  the 
following  clause :  ^'  It  is  agreed  that  this  insurance  shall  be  void  in  case 
this  policy,  or  the  interest  msured  thereby,  shall  be  sold,  ass^ed,  tram- 
ferred,  or  pledged  without  the  previous  consent  in  writing  of  the  insoieis." 
An  agent  in  charge  of  a  ship  to  whi(^  the  policy  related  mortgaged  h^i 
to  secure  a  debt  for  repairs,  which  appear^  to  be  neoeasary  and  done  in 
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good  faith :  Seld^  ihat  the  mortgage  was  Talid.  Atkerton  t.  Phoenix  Ins. 
Co.n  Ins.  L.  J.,  Aprils  1874. 

8.  CSONSTBUCnON  OF  **  DOfEDIATE  NOTICE  "  IN  ACCIDENT  POLICY.— 

An  accident  policy  proTided  that  ^*  immediate  notice ''  should  be  given  to 
insurer.  Jleld^  that  an  agent  of  insurer  being  in  the  yicinity,  notice  after 
the  lapse  of  six  days  was  not  a  compliance  with  the  terms  of  the  policy. 
Railway  Passenger  Ins.  Oo.  v.  Burwell^  Ins.  L.  J.,  April,  1874. 

4.  Insubbs  bbsponsible  fob  deuveby  of  NOTICE. —  That  an  in- 
effectual attempt  tojnye  notice  required  by  the  terms  of  an  accident  pol- 
icy is  of  no  avail.  The  insured  is  responsible  for  the  delivery  of  the  no- 
tice,   lb. 

5.  An  OBAIi  AGBEEMENT  TO    ADD  TO  OB  TAKE  FBOH    the    amOUntS 

covered  by  a  policy  made  at  the  same  time  as  a  verbal  contract  of  insur- 
ance is  to  be  rc^purded  as  a  mere  executory  agreement,  and  cannot  have 
the  effect  to  thwart  or  countervail  the  contnust  of  insurance  as  such. 
Strohn  v.  Hartford  Fire  Ins.  Ca.^  Ins.  L.  J.,  April,  1874. 

6.  The  wobds  "  held  in  stobe  "  may  be  explained  by  extrinsic  eini- 
dence,  and  construed  to  embrace  other  property  kept  in  a  warehouse  than 
that  owned  by  the  insured.    16. 

7.  Pboxihate  and  bemote  CAUSE.  —  Ice. — A  policy  upon  a  canal 
boat  exempted  insurer  from  injuries  by  ice,  the  boat  to  be  moored  to  in- 
surer's satisfaction.  The  boat  being  frozen  at  her  moorings,  an  overflow 
of  water  took  place,  by  reason  of  an  accumulation  of  ice,  and  the  boat  was 
wrenched  and  injured,  ffeld^  that  ice  was  not  the  proximate  cause.  Alison 
V.  Com  Ex.  Ins.  Co.,  Ins.  L.  J.,  April,  1874. 

8.  Mechanics'  lien.  —  "Commencement  of  fobeclosube  fbo- 
CEBDINGS.*'  —  A  policy  provided  that  **  the  commencement  of  foreclosure 
proceedings,  or  the  levy  of  an  execution,  shall  be  deemed  an  alienation  of 
the  property."  Seldy  that  "  the  commencement  of  foreclosure  proceed- 
ings, '  which  was  to  be  "  deemed  an  alleiiation  of  the  property,"  was  not 
intended  to  refer  to  proceedings  to  enforce  a  mechamc's  lien  under  the 

Provisions  of  recent  statutes.     Colt  y.  Phoenix  Ins.  Co..  Ins.  L.  J.,  April, 
874. 

See  Estoppel,  1 ;  Evidence,  8 ;  Pleading  and  Pbactice,  2,  8. 

INTEBNAL  B£T£NIJ£. 

See  Constitutional  Law,  2 ;  Pleadino  and  Pbactice,  1. 

JDBISDICTION. 

1.  As  TO  DECISIONB  CHT  THE  COMBOSSIONEB  OF  THE  OENSBAL  LAND 

OFFICE.  —  A  court  of  equiirf  may  take  cognizance  of  mistakes  of  law  made 
by  the  eommissioiier  of  thegeneral  land  office,  but  cannot  review  his 
findings  of  fact.    Hosmery.  naUace^  Pac.  Law  Rep.,  April  7, 1874. 

2.  JUBIBDIOTION  OBTAINED  BY  TBICK  OB  FBAUD.  —  When  the  persOn 

of  a  party  against  whom  a  right  of  action  exists  is  brought  withm  the 
jurisoiction  of  a  court  by  fraud  or  artifice,  such  court  will  not  entertain  the 
complaints  of  those  who  are  shown  to  have  been  parties  to  the  fraud  or 
artifice ;  but  will  not  refuse  to  regard  service  at  the  suit  of  an  innocent 
party.    Adriance  v.  Lagrave^  Daily  Reg.,  April  24, 1874. 
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8.  Of  sxnrs  against  national  banks. — The  habitat  of  defendant 
being  without  the  district,  it  was  held  that  the  court  did  not  acquire  juris- 
diction by  sendee  upon  a  cashier  who  happened  to  be  found  withm  it. 
And  that  the  practice  act  of  June  1, 1872,  cUd  not  change  the  rule.  Mnin 
v.  Second  National  Bank^  Cent.  L.  J.,  May  7, 1874. 

LANDLORD  AND  TENANT. 

When  land  is  taken  by  the  sovereign  the  landlord  is  entitled  to 
the  value  of  the  reversion  subject  to  the  term,  and  the  tenant  is  entitled 
to  the  value  of  his  term  subj€^  to  the  rent  then  due  and  to  become  due 
under  his  lease,  and  such  further  damages  as  he  has  sustained.  But  when 
rent  is  deducted  from  the  lessor's  damages  for  the  time  the  lease  has  to  run, 
and  has  been  awarded  to  Uie  lessee,  in  equity^  it  belongs  to  the  lessor. 
The  viewers  ought  to  award  this  to  the  landlord  and  not  to  the  tenant, 
the  tenant  being  thereby  released  from  his  personal  obli^tion  to  pay  rent 
^itzpatrick  v.  Penmylvania  B.  B.  Co.^  Leg.  Int.,  May  8, 1874. 

LEX  LOCL 

Rule  whebb  question  of  titlb  to  personal  pbopebtt  is  baibed 
outside  of  jubisdiction  whebe  the  pbopeety  was  acquibed. — 
Where  the  law  of  Pennsylvania  was  to  the  effect  that  a  sale  or  mortgage 
of  personal  property  without  change  of  possession  was  conclusivelv  fraudu- 
lent and  invalia,  and  the  property  was  to  pass  in  that  State;  and  the  law 
in  Ohio  was  that  such  sales  and  mortgages  were  only  primd  facie  fraudu- 
lent ;  in  a  suit  in  the  latter  State  it  was  held  that  the  rule  by  which  the 
case  was  to  be  controlled  was  the  law  of  Pennsylvania ;  that  such  law  was 
not  merely  a  rule  of  evidence  but  a  foreign  law  that  governed  the  question 
of  title,  and  that  the  law  of  Ohio  was  meffectual  to  modify  or  vary  it. 
Jlendereon  et  oL  y.  Thayer^  Am.  Law  Rec.,  May,  1874. 

MALICIOUS  PBOSECUTION. 

CoBPOBATlON. — Agency. — An  action  for  malicious  prosecution  will  lie 
against  a  corporation  where  the  prosecution  was  commenced  and  carried 
on  by  an  agent  generally  authorized  to  act  in  its  behalf,  and  the  proseca- 
tion  was  not  beyond  the  scope  of  his  authority.  Fenton  v.  Wihan  Sewu^ 
Machine  Co.,  Leg.  Lit.,  April  24, 1874. 

MANDAMUS. 

1.  Natubb  and  offices  of  the  vmt  defined  and  expounded  by  Mr. 
Justice  Strong.     United  Statee  v.  Bauttcell^  Cent.  L.  J.,  May  7, 1874. 

2.  Mandamus  to  govebnhent  official.  —  SuBSTrrunoN.  —  Upon 
the  death  or  retirement  of  a  government  official,  the  supreme  court  of  the 
United  States  is  powerless  to  direct  a  substitution  of  his  successor,  ^ere 
the  matter  at  issue  is  the  question  of  the  allowance  of  a  writ  of  mandamus, 
the  court  having  only  appellate  jurisdiction,  and  substitution  involving 
both  a  new  cause  and  new  party.    lb. 

8.  Demand  and  befusal  are  always  necessary  to  be  shown  before  a 
mandamus  can  be  awarded,    lb. 

See  Municipal  Cobpobation,  2 ;  Taxation,  8. 
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MAKBIED  WOMAN. 

Ratification  aftkb  discovebtube.  —  A  ratification  by  a  married 
woman  after  discoTertore  must  be  supported  by  consideration.  Brown  ▼. 
BenneU^  L^.  Int.,  April  17, 1874  ;  Leg.  Chron.,  May  2, 1874. 

MECHANICS'  LIEN. 

1.  The  Indiana  statxtte  examined  and  expounded  with  reference  to 
liens  of  furnishers  for  materials  supplied  to  sub-contractor;  payment 
before  notice  of  lien ;  constitutionality  of  the  act,  &c.  OatUter  r.  Jrrese  et 
id..  Cent.  L.  J.,  April  16, 1874. 

2.  Impboyements  upon  leasehold  estate.  —  A  mechanic's  lien 
cannot  be  extended  to  include  more  than  the  improvements  upon  a  lease- 
hold estate.    St.  Clair  Coal  Co.  v.  MartZy  Leg.  Gazette,  May  8, 1874. 

See  Insubance,  8 ;  Minibtebial  Oeficeb,  2. 

ministebulL  officer. 

1.  Constable.  —  Execxttion.  —  Appeal.  —  A  constable  cannot  be 
held  liable  for  proceeding  with  an  execution  regular  upon  its  face,  even  if 
an  appeal  has  been  taken.  Leonard  v.  DavUy  Leg.  Int.,  April  17, 1874 ; 
S.  d.  Leg.  Chron.,  May  2, 1874. 

2.  LtabhiTty  of  shebiff  to  mechanics'  lien  cbeditobs  in  case 
OF  IMPBOPEB  PAYMENT.  —  A  sheriff  is  liable  to  mechanics'  lien  creditors 
who  are  in  time  where  he  makes  sale  on  a  fieri  facias  and  pays  over  the 
money  to  the^/a.  creditor.    Bird  v.  Shirk,  Leg.  Gazette,  May  8, 1874. 

MORTGAGE. 

See  Evidence,  2 ;  Iksitbance,  2,  8 ;  Lex  Loci. 

municipal  corporation. 

1.    BXTLB  AS  TO  GRADING  8TBSBT8.  —  PbIVATB  BIGHTS.  —  While    a 

munidpal  corporation  has  power  to  grade  its  streets,  the  mode  in  which 
the  power  is  to  be  exeiciBea  is  in  reference  to  the  rights  of  others  in  the 
enjoyment  of  their  property,  and  is  limited  in  the  same  way  and  to  the 
same  extent  as  the  power  of  a  private  person  in  the  use  of  his  property, 
unless  the  corporation  calls  to  its  aid  the  richt  of  eminent  domain ;  and  if 
it  does  that,  the  right  is  to  be  exercised  on  making  compensation  as 
required  by  the  Constitution.  City  of  Pekin  v.  Breretan,  Cnicago  L.  N., 
April  11, 1874. 
2.  Subscription  in  aid  of  bailboad.  —  Mandamus  to  compel 

ISSUE  OF  bonds.  —  Where  it  appeared  that  an  election,  touching  a  sub- 
scription in  aid  of  a  raiboad,  had  been  held,  without  anv  proposition  on 
the  part  of  the  railroad  company,  merely  to  test  the  will  of  the  people, 
and  the  election  resulted  in  favor  of  the  subscription,  it  was  held  tnat 
mandamus  would  not  lie  to  compel  an  issue  of  bonds,  there  being  no  con- 
tract. Denver,  ire.  B.  B^  Co.  v.  ComnCr%  of  Puthlo  Co.,  Cent,  L.  J., 
April  80, 1874. 

See  CoBPOBATiON ;  Negligence,  2 ;  Railboad,  2. 
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KATIONAL  BANK. 

See  JuBisDionoN,  3 ;  Taxation,  1. 

NEGUGENCE. 

1.  A  COKTBACTOB  GONSTBUGTING  A  SEWEB  18  not  the  agent  of  the 
city,  and  any  negUgenoe  in  the  performance  of  the  work  is  his  negligence, 
and  not  that  of  the  dtj.  O^Male  y.  SacramemtOy  Pac.  Law  Rep.,  Apiil 
28, 1874. 

2.  WhB&E  INJUBY  BE8UL1B   IK   PABT  FBOM  ACT  OF  PLAINTIFF. — 

Where  a  hoise  became  onmanageable,  and,  as  a  conaequenoe,  fell  into  a 
hole  in  a  street  and  was  injured,  the  city  was  held  to  be  liable.  HuU  v. 
OUy  ofKoMo^.  Cent.  L.  J.,  April  23, 1874. 

NOTICE. 
See  Insttbance,  3,  4. 

PATENT. 

1.  A  MXSKOMEB  OF  THE  CHBISTIAN  NAME  of  a  patentee  does  not  in- 
ralidate  the  grant  where  the  body  of  the  letters  patent  contains  a  de^^ 
nation  by  which  the  identity  of  the  patentee  is  made  apparent.  W.  W. 
Fire  Ext.  Co.  v.  Phila.  Fire  Ext.  Co.y  Leg.  Gazette,  April  24,  1874 ; 
Leg.  Int.,  May  8, 1874. 

2.   HeIB  of  ASSIGNOB  of  inchoate  bight  not  a  NECE3SABY  PABTY 

IN  EQXTITY.  —  The  heir  of  a  deceased  inventor  who  has  assigned  an  inren- 
tion  before  the  grant  of  letters  patent  is  not  a  necessary  party  to  proceed- 
ings in  equity,    lb. 

8.  Rejected  application.  —  While  a  *^ rejected  application**  is 
competent  evidence  of  want  of  novelly  as  auxiliary  proof,  it  is  not  in  itself 
sufficient  to  invalidate  subsequent  letters  patent,    lb. 

4.  An  abt  being  oije>,  the  i^plicatioii  of  old  devices  never  before 
applied  cannot  be  protected  by  letters  patent,    lb. 

6.  The  abt  of  ExnNCFUi^aNG  fqebb  eoouBdned  and  discussed  by 
MdKennan,  C.  J.    Jft. 

6.  An  action  FCfB  infbingkment  Burvives  against  an  administrator. 
Smith  V.  £ak&r'$  Adm'n,  L^.  Int.,  April  17, 1874. 

PLEADING  AND  PRAGTIQE. 

1.  Offences  undeb  the  intebnal  bevenub  acts  may  be  prose- 
cuted by  information  or  indictment.  U.  S.  v.  Eberty  Cent.  L.  J.,  April 
23, 1874. 

2.  An  action  bt  an  inscbancb  compant  against  an  incendiabt 
must  be  brought  in  the  name  of  the  owner  of  the  property  destroyed. 
Mtna  I'M.  Co.  y.H.^SlJ.R.  B.  Co.,  lb. 

3.  Whebb  the  inteebbts  of  gEYEBAL  OWNEBS  of  insured  property 
are  not  clearly  and  distinctly  stated,  a  single  action  may  be  maintained. 
Strohn  V.  JBartford  Fire  Ins.  Cb.,  Ins.  L.  J.,  April,  1874. 

■   4.  Wttnessbs  attending  wiTHOtJT  suBPOftNA,  although  not  called 
upon  to  testify,  are  entitled  to  their  costs,  if  it  appears  i£at  subpoenas 
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were  taken  out  but  Berrice  waived,  and  that  there  was  no  allegation  that 
their  testimony  was  not  wanted.  Lagr0$$e  y.  Ourran^  Leg.  Int.,  May  8, 
1874. 

5.  In  divobob  oahbs  a  libel  may  specify  a  particular  month  in  which 
the  marriage  was  celebrated,  but  the  respondent  may  deny  the  marriage 
and  require  the  libellant  to  set  forth  the  day  and  place  upon  and  at  which 
the  marriage  took  place,  the  name  of  the  person  by  whom  it  was  cele- 
brated, together  with  the  names  of  witnesses  who  were  present.  Brinkle 
V.  Brinkle^  L^.  Int.,  May  8, 1874. 

6.  Debt  to  begoyeb  tax  in  United  States  ctbcuit  coubt. — An 
action  of  debt  is  maintainable  in  a  circuit  court  of  the  United  States  to 
recover  a  tax  upon  the  aocnmulated  earnings  of  a  savings  institution 
carried  to  a  contingent  fund.  And  an  assessment  is  not  necessary  to 
support  such  an  action.  Dollar  Satfing$  Bank  v.  U.  3.^  Albany  L.  J., 
May  9, 1874. 

See  JuBiSDiOTiON,  8 ;  Patent,  2,  6. 

POWEE  OF  ATTOENEY. 

1.  Tele  dissolution  of  a  oopabtnebship  works  a  revocation  of  a 
power  of  attorney  to  conduct  the  partnership  afEairs.  Schiater  v.  Win- 
penny ^  Leg.  Gazette,  May  1, 1874. 

2.  By  husband  and  wife  to  sell  beal  estate.  —  A  power  of 
attorney,  given  by  a  husband  and  his  wife  to  sell  real  estate,  in  general 
terms,  without  any  provision  that  restrains  the  sale  of  the  interest  of 
either  separately,  authorizes  the  attorney  to  convey  the  interest  of  the 
hu9hand  only  by  a  deed  made  in  his  name.  Solladay  v.  Daily,  Chicago 
L.  N.,  May  2, 1874. 

PUBLIC  lands. 

Bulb  as  to  fbiyate  entbies.  —  It  is  a  fundamental  principle  un- 
derlying the  land  system  of  this  country  that  private  entries  are  never 
permitted  until  after  the  lands  have  been  exposed  to  public  auction,  at  the 
price  for  which  they  are  afterwards  subject  to  entry.  Hldred  v.  Sextan, 
Chicago  L.  N,,  Apnl  11, 1874. 

BAIL'BOAD. 

1.  StOFPING  cabs  IK  FBONT  OF  EATING-HOUSE.  —  Eeld,  that  stop- 
ping freight  cars  and  permitting  them  to  stand  in  front  of  plaLntiiTs  eat- 
ug-house,  that  was  adjacent  to  the  track,  furnished  no  cause  of  action. 
Disbrow  v.  Cfhicago  ^  Jy.  W.  B.  B.,  Chicago  L.  N.,  April  18, 1874. 

2.  Consolidation  of  bailboads.  —  Effect  of  consolidation  in 
BESPECT  TO  ISSUE  OF  AID  BONDS. -^  The  Alexandria  and  Bloomfield 
Railroad  Company  was  chartered  in  1857,  and  in  its  charter  the  privilege 
was  given  to  ibe  ootmty  oourt  of  the  counties  defendant  to  subscribe  to  its 
stock  and  issue  bonds  in  pavment  thereof.  Subseipzently,  that  railroad 
company  was  authorized  to  cnange  its  corporate  name  and  extend  its  line, 
and  the  name  was  changed  accordingly.  At  a  later  date  tiie  company 
was  authorized  to  consolidate  with  another  company,  and  die  oonsoHdatioBi 
having  been  eCFected  the  company  so  formed  assumed  a  new  name,  and  the 
oomities  defendant  issued  thenr  bonds  to  it,  the  Ixnids  redtkaig  the  provi- 
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sions  of  the  charter  of  the  Alexandria  and  Bloomfield  Company  as  the  an- 
thority  upon  which  they  were  based,  the  changes  of  name,  and  consolida- 
tion. Held^  that  the  bonds  were  valid  and  the  counties  defendant  bound. 
ThamoM  v.  County  of  Seotlandy  Cent.  L.  J.,  April  80,  1874. 

See  Taxation,  2,  8. 

RATIFICATION. 

See  Mabbied  Wokak. 

REPLEVIN. 

Crop  of  tenant  of  ejected  landlord.  —  Eddy  that  an  action  of 
repleyin  may  be  maintained  against  the  tenant  of  an  ejected  landlord  to 
recover  crops  removed  after  the  surrender  of  possession.  RoweU  v.  KUne^ 
Chicago  L.  N.,  April  11, 1874. 

SALE  OP  REAL  ESTATE  BY  THE  UNITED  STATES. 

How  REQUIRED  TO  BE  MADE. — The  conseut  and  approval  of  the 
secretary  of  the  treasuty  is  essential  to  a  sale  of  real  estate  owned  by  the 
United  States.  The  solicitor  of  the  treasury  is  powerless  to  act  without 
such  approval.  There  is  no  default  on  the  part  of  a  purchaser  in  refusing 
to  accept  a  deed  where  the  approval  of  the  secretary  is  not  produced.  {/. 
S.  V.  jWm,  Chicago  L.  N.,  April  25, 1874. 

SET-OFF. 

See  Bankruptcy,  1. 

SHERIFFS  SALE. 

See  Ministerial  Officer,  2. 

SPECIFIC  PERFORMANCE. 

MATtRTTCn  MAJiT.  —  REFUSAL  OF  WIFE  TO  BAR  HEB  DOWEB.  —  Spe- 
cific performance  of  an  agreement  to  sell  land  will  not  be  decreed  against 
a  vendor  who  is  a  married  man,  and  whose  wife  refoses  to  join  in  the  con- 
veyance so  as  to  bar  her  dower,  unless  the  vendee  is  willing  to  pay  the  full 
purchase  money,  and  accept  the  deed  of  the  vendor  without  his  wife  join- 
ing therein.  Burkes  ^PP»i  L«  Chron.,  April  18, 1874 ;  L^.  Grazette,  May 
8, 1874. 

STAMP  DUTY. 

An  instrument  in  the  following  form :  — 
6.]  Ieon  (S-iffs  Company,  [Five. 

1190.  Negaxtneb,  MidL,  Jan.  8, 18Y0. 

Pay  to  the  order  of  E.  B.  Isham,  supt.,  or  bearer, 

Five  Dollars. 
Value  received,  and  charge  to  account  of  E.  B.  Isham. 

To  Chables  J.  Canda,  Esq.,  New  York. 

Countersigned,  E.  S.  Gbebn,  Clerk. 
Hdd^  to  be  a  draft  or  check,  and  subject  to  duty  accordingly.    U.  S.  v. 
hham^  L^.  Gazette,  May  8, 1874. 
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STATE  DECISIONS. 
How  PAR  BINDING  ON   UNITED  STATES  COUBT8.  —  The  COUrta  of  the 

United  States  will  follow  the  state  cozistractions  ^^  unless  very  cogent  rea- 
sons to  the  contrary  appear.'*  Thomas  y.  County  of  Scotland^  Cent.  L.  J., 
April  20, 1874. 

TAXATION. 

1.  Of  NATIONAL  BANK  SHABE8  BY  STATE.  —  A  State  has  the  right 
to  tax  the  shares  of  the  capital  stock  of  a  national  bank  at  the  place  where 
the  bank  is  located,  irrespectiye  of  the  places  of  residence  of  the  owners 
of  the  shares.  Tappan  y.  MerchantB^  Nat.  Bank^  Chicago  L.  N.,  May  2, 
1874 ;  Leg.  Gazette,  May  8, 1874 ;  Albany  L.  J.,  May  9,  1874. 

2.  AOGUMULATED  EARNINGS  OF  SAYINGS  INSTITUTIONS  GABBIED  TO 

CONTINGKNT  FUND.  —  The  accumulated  earning  of  a  sayings  institution 
carried  to  a  contingent  fund  are  subject  to  taxation  under  the  act  of  Con- 
gress of  July  18, 1866 ;  and  the  act  of  July  14, 1870,  was  not  intended 
to  proyide  otherwise.  DoUar  Savings  Bank  y.  U.  S.,  Albany  L.  J.,  May 
9, 1874. 

3.  Taxation  of  bailboad  eabnings.  —  Legislative  gontbagt. 
—  Pacific  bailboad.  —  By  an  act  of  March  12, 1849,  the  Padflc  Bail- 
road  Co.  was  incorporated  with  a  capital  of  ten  millions  of  dollars,  for 
the  purpose  of  building  a  railroad  from  the  city  of  St.  Louis  to  a  point 
in  the  western  line  of  V  an  Buren  County.  Authority  was  giyen  to  the 
counties  through  which  it  should  pass  to  subscribe  for  the  stock,  and  it 
was  inyested  also  with  the  powers  usually  conferred  upon  such  companies. 
By  an  act  passed  February  22, 1851,  it  was  enacted  that  when  $50,000 
had  been  collected  of  the  capital  stock  and  expended  in  the  suryey  and 
construction  of  the  road,  the  bonds  of  the  State  to  the  same  amount  should 
be  loaned  to  the  road,  and  farther  loans  were  authorized  not  to  exceed  the 
sum  of  two  millions  of  dollars. 

By  an  act  of  December  25, 1852,  certain  public  lands  were  yested  in 
the  company,  and  the  company  were  authorized  to  build  a  branch  road  to 
the  western  boundary  of  the  State  south  of  the  Osa^e  Riyer.  Proyision 
was  made  for  the  issue  of  an  additional  million  of  dmlars  of  the  bonds  of 
the  State  to  be  used  in  aid  of  the  work  proposed,  with  precaution  that  sub- 
scriptions should  haye  been  made  and  should  preyiously  haye  been  applied 
by  the  company  to  amounts  stated,  and  that  tne  bonds  should  not  be  sold 
at  less  than  their  par  yalue,  and  that  the  road  should  be  completed  and 
put  in  operation  within  fiye  years  after  the  passage  of  the  act.  The 
twelfth  section  contained  the  following  proyisions :  ^^The  said  Pacific 
Railroad  and  the  Southwestern  Branch  KaUroad  shall  be  exempt  from 
taxation  respectiyely  until  the  same  shall  be  completed,  opened,  and  in 
operation,  and  shall  declare  a  diyidend,  when  the  road-bed,  buildings,  ma- 
chinery, engines,  cars,  and  other  property  of  such  complete  road,  at  the 
cash  yalue  Qiereof,  shall  be  subject  to  taxation  at  the  rate  assessed  by  the 
State  on  other  real  and  personal  property  of  like  yalue."  •  •  •  •  ^^  Pro- 
vided, that  if  said  company  shiul  fail  lor  the  period  of  two  years  after 
said  roads  respectiydy  shiJUl  be  completed  and  put  in  operation  to  declare 
a  dividend,  then  the  said  company  shall  no  longer  be  exempt  from  the 
payment  of  said  tax,  nor  from  the  forfeitures  and  penalties  in  this  section 
imposed." 
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This  act  and  its  grants  were  accepted  by  an  instmment  under  seal,  and 
filed  with  the  secretary  of  state  in  compliajice  with  the  fifteenth  section  of 
the  same  act. 

The  road  was  completed  and  put  in  operation  on  the  first  day  of  April, 
1866,  but  no  dividend  had  been  declared  or  paid  when  the  levy  in  ques- 
tion was  made,  and  two  years  had  not  elapsed  from  the  completion  of  the 
road.  On  the  fourth  day  of  July,  1865,  the  present  constitution  of  Mis- 
souri, t(^ther  with  an  ordinance  known  as  the  railroad  ordinance  as  a 
part  thereof,  went  into  effect.  The  provisions  of  the  ordinance  pertinent 
to  this  case  are  as  follows :  — 

'^  Sbction  1.  There  shall  be  levied  and  collected  from  the  Pacific  Rail- 
road, the  North  Miuoari  Railroad  Co.,  and  the  St.  Louis  and  Iron  Moim- 
tain  Railroad  Co.,  an  annual  tax  of  ten  per  centum  of  all  their  gross  re- 
ceipts for  the  transportation  of  freight  and  passengers  (not  including 
amounts  received  from  and  taxes  paid  to  the  United  States)  from  the  first 
of  October,  1866,  to  the  first  of  October,  1868,  and  fifteen  per  centum 
thereafter ;  which  tax  shall  be  assessed  and  collected,  in  the  county  of  St. 
Louis,  in  the  same  manner  as  other  taxes  are  assessed  and  collected  ;  and 
shall  be  appropriated  by  the  general  assembly  to  the  payment  of  the 
principal  and  interest  now  due,  or  hereafter  to  become  due,  upon  the 
bonds  of  the  State  and  the  bonds  guaranteed  by  the  State,  issued  to  the 
aforesaid  railroad  companies, 

•  ••••••• 

*^  Sbo.  8.  The  tax  in  this  ordinance  specified  shall  be  collected  from  each 
company  hereinbefore  named  only  for  the  payment  of  the  principal  and 
interest  on  tiie  bonds  for  the  payment  of  which  such  company  shall  be 
liable ;  and  whenever  such  bonds  and  interest  shall  have  been  fully  paid 
no  further  tax  shall  be  collected  from  such  company,  but  nothing  shaU  be 
received  by  the  State  in  discharge  of  any  amount  due  upon  such  bonds  ex- 
cept cash  or  other  bonds  or  obligations  of  the  State. 

*^  Sec.  4.  Should  either  of  said  companies  refuse  or  neglect  to  pay  said 
tax,  as  herein  required,  and  the  interest  or  prindpal  of  said  bonds  or  any 
part  thereof  remain  due  and  unpaid,  the  general  assembly  shall  provide 
DV  law  for  the  sale  of  the  railroaa  and  other  property,  and  the  franchises 
of  the  company  that  shall  be  thus  in  default,  imder  the  lien  reserved  to 
the  State,  and  shall  appropriate  the  proceeds  of  such  sale  to  the  payment 
of  the  amount  remaining  due  and  unpaid  from  said  company." 

In  pursuance  of  this  ordinance  the  defendant  assessed  a  tax  against  the 
plaintiff  for  the  year  commencing  October  1,  1866,  of  ten  per  cent,  on 
12,686,440,  that  being  the  gross  earning  of  the  road  for  that  year,  which 
is  the  tax  in  question.  By  the  agreed  case  it  is  stated  that  **  this  was 
assessed  in  the  same  manner  as  other  state  taxes  were  assessed  in  said 
county,  ten  per  cent.,  as  a  tax  under  the  ordinance  hereafter  recited, 
amounting  to  the  sum  of  9253,644. 

Seld^  firsts  that  the  12th  section  of  the  act  of  1852  created  a  contract 
between  the  State  and  the  railroad  company  by  which  the  railroad  was 
exempt  from  taxation  until  it  was  completed  and  put  in  operation,  and 
until  it  should  declare  a  dividend  on  its  capital  stock,  not,  nowever,  ex- 
tending lonmr  than  two  years  after  its  completion. 

Second^  tiiat  the  ordinance  of  1858,  imposing  a  tax  of  ten  per  cent, 
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upon  the  groBs  earnings  befioie  the  roiul  was  oompleled  and  in  operation 
and  had  declared  a  dividend,  was  a  violation  of  this  contract,  and  the  levy 
for  its  enforcement  was  illegaL  Pacific  R.  IL  Co.  v.  Maguire^  Cent.  L« 
J.,  May  7, 1874. 

4.  MAbn>AMns  to  oompbl  tax  to  pay  bonds  whebe  tjmtt  ov 
TAXATION  HAS  BEEN  BEACHED.  —  Where  a  Special  act  under  which  the 
bonds  of  a  county  in  aid  of  a  railroad  had  been  issued  fixed  a  limit  of  tax- 
ation for  the  purpose  of  pajring  the  bonds,  and  such  act  was  redted  upon 
the  face  of  the  bonds,  smd  the  purchaser  took  them  innocently  and  for 
value  before  maturity,  and  the  limit  of  taxation  had  been  reached,  it  was 
held  that  mandamus  would  not  lie  to  compel  the  levy  of  a  tax  in  excess 
of  the  prescribed  limit  for  the  purpose  of  paying  the  bonds. 

Held^  also,  that  the  fact  of  the  existence  of  ^  general  law  authorizing 
county  courts  which  have  issued  such  bonds  to  tax  without  limit  to  pay 
the  interest,  and  to  create  a  sinking  fund  to  pay  the  principal,  did  not 
warrant  a  mandamus.  State^  d'c.  v.  {)ount]i  Court  of  Macon^  Cent.  L.  J., 
May  7, 1874. 

See  Bankbuptcy,  6. 

TENDER, 

WoBTHLESS  siooe:.  —  Rbasonabus  time.  —  The  question  whether 
stock,  discovered  to  be  worthless,  was  tendered  to  the  defendant  within  a 
reasonable  time  is,  where  the  parties  are  not  dealers  in  stocks,  a  question 
of  &ct  to  be  determined  by  the  jury.  Lavhach  v.  Lanhnoh^  Leg.  Chron., 
April  11, 1874. 

VERDICT. 

CoNVEESATiON  WITH  WITNESS  BY  JTTBOB.  —  Unless  some  improper 
influence  can  be  shown  to  have  been  caused  thereby,  a  verdict  will  not  be 
set  aside  on  the  ground  that  a  juror  conversed  with  a  witness  before  or 
during  the  trial.    Shomo  v.  Zeiffler,  Leg.  Chron.,  April  18, 1874. 

VOLUNTARY  PAYMENT. 

Defined.  —  VThere  a  party  pays  for  goods  in  the  hands  of  another 
that  are  exposed  to  risk  oi  fire  and  damage,  the  payment  is  not  voluntary. 
Soot  ^  MtMt  V.  Oil  Or.  ^c.  B.  R.  Co.,  Leg*  Int.,  May  1, 1874. 

WILL. 

The  word  ^^  money,"  the  intent  being  clear,  held  to  include  real  es- 
tate under  the  laws  of  Califomia.  JEctate  of  Miller,  Pac,  Law  Rep.,  April 
14, 1874.  

NOTES  OF  CASES. 

Life  Insurance.  —  Tait  v.  N.  Y.  Life  In».  Co. 

The  case  of  Tait  v.  N.  T.  lAfc  Inc.  Co.,  involving,  among  other  ques- 
tions, the  effect  of  war  upon  contracts  of  insurance,  and  decicGng  that  such 
contracts  are  abrogated  as  soon  as  the  parties  become  enemies,  was  passed 
upon  hj  Judge  Emmons  at  the  June  term,  1878,  of  the  circuit  court  of 
the  Umted  States  for  the  Western  District  of  Tennessee. 
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Owing  to  ill-health  itB  learned  aathor  hsB  not  been  able  to  reYiae  and 
condense  the  very  leng^thy  notes  which  were  naed  at  the  time  the  opinion 
was  delivered,  so  that  it  has  not  appeared  in  authentic  form.  A  full  state- 
ment, however,  of  the  views  of  the  court,  together  with  the  authorities  re- 
lied on,  will  be  found  in  the  Inmranee  Law  Journal  for  November,  1873. 


The  Twelfth  Rule  in  ADMrnALxr. —  WiUon  et  al.  t.  BeU  et  al. 

The  following  extract  from  the  opinion  of  the  supreme  court  of  the 
United  States  in  the  case  of  Wilson  et  al.  v.  BeU  et  al.j  recently  deliv- 
ered, may  foreshadow  another  change  in  the  Admiralty  Roles.  The  opin- 
ion is  by  Mr.  Justice  Clifford :  — 

^^  Much  embarrassment  has  existed  ever  since  the  old  Twelfth  Admiralty 
Rule  was  repealed,  as  the  new  rule  makes  no  provision  to  enforce  the  pay- 
ment of  contracts  for  repairs  and  supplies  furnished  to  domestic  ships,  ex- 
cept by  a  libel  in  personam.  RepeatM  judicial  attempts  have  been  made 
to  overcome  the  difficulty,  none  of  which  have  proved  satisfactory,  because 
they  failed  to  provide  a  remedy  in  the  adminuir  by  a  proceedinfi^  in  rem. 
Inconveniencies  of  the  kind  have  been  felt  for  a  long  time,  until  me  bench 
and  bar  have  come  to  doubt  whether  the  decision,  that  a  maritime  lien 
does  not  arise  in  a  contract  for  repairs  and  supplies  furnished  to  a  domes- 
tic ship,  is  correct ;  as  it  is  clear  that  the  contract  is  a  maritime  contract, 
just  as  plainly  as  the  contract  to  furnish  such  repairs  and  supplies  to  a  for- 
eign ship  or  to  a  domestic  ship  in  the  port  of  a  state  other  than  that  to 
which  the  ship  belongs.     Aboott  on  Shipp.  pp.  143, 148. 

*^  Such  a  remedy  is  not  given  even  in  the  latter  case,  unless  the  repairs 
and  supplies  were  furnished  on  the  credit  of  the  ship^  and  it  is  difficult  to 
see  why  the  same  remedy  may  not  be  given  in  the  former  case  if  the  re- 
pairs and  supplies  were  obtained  by  the  master  on  the  same  terms.  5 
Am.  Law  Review,  612 ;  The  Lawrence^  1  BL  529;  7  Am.  Law  Review, 
8 ;  The  Sarrison,  2  Abb.  U.  S.  R.  78 ;  The  Belfast,  7  Wall.  645-6. 

^^  These  and  many  other  considerations  have  had  the  effect  to  create  seri- 
ous doubts  as  to  the  correctness  of  the  decision  made  more  than  fifty  years 

o,  that  a  nvaritime  lien  does  not  arise  in  such  a  case.     The  U-eneral 
inith,  4  Wheat.  448. 

^^  Expressions,  however,  to  the  same  effect  are  found  in  other  opinions  of 
this  court,  and  inasmuch  as  the  question  is  not  satisfactorily  put  in  issue 
in  the  pleadings  in  this  case,  and  does  not  appear  to  have  been  directly 
presented  to  the  circuit  court  by  either  party,  the  court  here  is  not  in- 
clined to  enter  more  fully  into  the  consideration  of  it  at  the  present  time." 
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DIGEST  OP   CASES 

FUBUBHED  IN  EXTEN80  IN  LATE   I88T7ES  OF  AMEBIOAN    LEGAL  FEBI- 

ODIOALS. 

ABBEKTIATI0N8. 

Albany  L.  J Albany  Law  Journal,  Albany,  N.  Y., 

Wbbd,  Parsons  k  Co. 

Am.  Law  Beg American  Law  Register,  Philadelphia,  Pa., 

1).  B.  Canfield  &  Co. 

Cent.  L.  J. Central  Law  Jourtialj  St.  Louis,  Mo., 

SouLE,  Tbomas  &  Wkntworth. 

Chieago  L.  N Chicago  Legal  News,  Chicago,  III., 

Chicago  Legal  News  Co. 

DuljEeg DaUy  Register,  mew  York, 

808  Broadway,  N.  Y. 

Ins.  L.  J. Insurance  Law  Journal,  New  York, 

C.  C.  HiNE,  176  Broadway. 
Int.  Bey.  Bee Internal  Revenue  Record,  New  York, 

W.   P.  &  F.  C.  CHI7X0B. 

Leg.  Cbron. Legal  Chronicle,  Pottsville,  Pa., 

Sol.  Foster,  Jr. 

Leg.  Gazette Legal  Gazette,  Philadelphia,  Pa., 

.King  &  BaiRd. 

Leg.  Int Legal  Intelligencer,  Philadelphia,  Pa., 

J.  M.  Power  Wallack. 
Pac.  Law  Bep. .Pacific  Law  Reporter,  San  Francisco,  Cal., 

J.  P.  BOGARDUB. 

I^ttsb.  1^.  J Pittsburg  Legal  Journal,  Pittsbar^,  Pa., 

J.  W.  &  J.  S.  Murray. 

West.  Jur Western  Jurist,  Des  Moines,  Iowa, 

Mills  &  Co. 

ADMIBALTY. 

1.  Inability  of  state  to  cbeate  a  maritime  lien.  —  It  is  set- 
tled law  that  a  state  cannot  create  a  maritime  lien  nor  confer  jurisdiction 
upon  a  state  court  to  enforce  such  a  lien  by  proceedings  in  rem.  WiUan 
Y.  Bell,  Chicago  L.  N.,  May  9, 1874 ;  Int.  Rev.  Eec.,  May  25,  1874. 

2.  Maritime  liens  follow  the  proceeds,  but  an  admiralty  court 
has  no  jurisdiction  to  distribute  the  same.    lb. 

8.  Proceeds  follow  the  cause  to  the  circuit  court  where  they  re- 
main as  long  as  the  litigation  continues.    2b. 

4.  Laches  in  enforcing  lien  fob  wages.  —  A  seaman's  lien  for 
wages  will  not  be  enforced  in  admiralty,  as  against  a  bond  fide  purchaser, 
after  the  lapse  of  two  seasons.    Such  a  claim  has  become  ^^  stale.'' 

Though  courts  of  admiralty  are  not  goyemed  by  any  absolute  rule  of 

limitations,  they  will  never  do  injustice  to  bond  fide  purchasers  by  the 
Vol.!  7 
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enforcement  of  old  secret  liens.     The  Harriet  Ann^  Chicago  L.  N.,  May  9, 
1874. 

6.  A  HINOB  MAY  8X7E  IN  ADMIBALTY  for  i¥ages  where  the  contract 
was  made  with  him  personally,  and  it  does  not  appear  that  he  has  any 
parent,  guardian,  or  master  entitled  to  receive  his  earnings.  The  MeUma^ 
Chicago  L.  N.,  May  16, 1874. 

6.  Stale  Claim.  —  In  order  to  maintain  the  defence  of  stale  claim,  it  is 
necessary  to  allege  and  prove  that  the  respondents  are  purchasers  in  good 
faith,  for  a  valuable  consideration^  and  without  notice  of  the  existence  of 
the  claim.    lb, 

7.  Tug  and  tow. — RESPONSiBnjTY  of  tug. — With  the  exception 
of  steering  the  tow,  working  her  pump,  and  handling  her  end  of  the  tow 
line,  the  tu^  is  responsible  for  the  navigation  of  both  vessels.  Her  duties 
are  those  of  a  private  carrier  of  the  tow  for  hire,  just  as  much  as  if  she 
had  the  tow  upon  her  own  deck  instead  of  astern  at  the  end  of  a  tow  line. 
The  Merrimack^  Pac.  Law  Rep.,  May  12, 1874. 

8.  Nbgugbnge  by  tttg  having  tow  in  ghabge. — As  a  bailee  tx 
hire  the  master  of  a  tug  is  bound  to  exercise  ordinary  skill  and  prudence 
in  selecting  a  proper  time  to  make  the  voyage  with  reference  to  the  char- 
acter of  the  tow,  wind,  tide,  and  oHier  peculiarities  of  the  navigation. 

If  the  tow  be  placed  in  peril  bv  the  n^ligence  of  the  tug,  it  is  no  de- 
fence that  the  tow  might  have  been  saved  if  her  crew  hM.  been  more 
skilful. 

Where  the  tow  has  pabted  fbom  the  tug,  and  being  in  peril 
is  injured  by  the  tu^  colliding  with  her  while  attempting  to  rescue  her 
crew,  the  tug  is  not  liable,    lb. 

ATTORNEY. 

A  PX7E0HASE  BY  A  PLAlNTlFF^s  ATTOBNEY,  at  a  Sale  under  a  judg- 
ment in  favor  of  such  plaintiff,  has  the  effect  of  constituting  the  attorney 
a  trustee.    Barrett  v.  Bamber^  Leg.  Int.,  May  22, 1874. 

BANKRUPTCY. 

1.  A  BECOSIVEB  OF  A  OOBFOBATION,  duly  appointed  in  pursuance  of 
tiie  law  where  the  corporation  was  created,  will  oe  recognized  in  bank- 
ruptcy proceedings  as  the  representative  of  the  corporation  for  all  legal 
purposes.    In  re  Bepublie  Ine.  Co,^  Ins.  L.  J.,  May,  1874. 

2.  Fbattdulent  r^BEFEBENGB.  —  Where  it  appeared  that  judgments 
were  entered  against  the  bankrupts,  upon  warrants  of  attorney,  a  few  days 
before  the  institution  of  bankruptcy  proceedings,  and  executions  issued 
which  were  levied  upon  all  their  available  assets  and  their  business  at 
once  broken  up,  it  was  held  tiiat  such  judgments  were  frauduloit  prefer^ 
ences,  and  that  the  case  of  Wilean  t.  jBank  of  St.  Paul,  1  Am.  L.  T.  R. 
N.  S.  1,  did  not  establish  otherwise.  Zahm  r.Fryet  aL  Pittsb.  L.  J., 
May  20, 1874. 

8.  Of  the  jTTBisDionoN  op  a  bankbuptcy  coubt  in  bbspbot  of 
STATE  goubt.  —  A  court  of  the  United  States  sitting  as  a  court  of  bank- 
ruptcy has  power  to  restrain  tiie  officers  of  a  state  <3omt  as  weU  as 
suitors  tlierein,  and,  generally,  to  fulfil  all  the  exigencies  of  the  bank- 
ruptcy act.    lb. 
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4.  TiTLB  ACQXTIBED  imDEB  voiDABLB  jni>OH£NT.  —  Where  A  pur- 
chased real  estate  tinder  a  judgment  of  a  state  court  entered  before  the 
fiHng  of  a  petition  in  bankruptcy  to  set  aside  the  judgment,  and  had  con- 
structive notice  of  the  filing  of  the  petition,  and  the  judgment  was  void- 
able in  bankruptcy  on  the  ground  of  fraud,  it  was  field  that  A  took  a  good 
title,  it  not  appearing  tiiat  he  had  notice  of  the  character  of  the  judgment, 
lb. 

5.  As  TO  INSTBTTOTION  OF  ASSIGNIEB  BY  ootJBT.  —  A  court  of  bank- 
ruptcy will  not  instruct  an  assignee,  unless  some  question  of  disputable 
right  is  presented  calling  for  judicial  determination.  In  re  Franklin  Sav. 
J^md  Society,  Leg.  Int.,  May  29, 1874. 

BILLS  AND  NOTES. 

1.  Pkomissoex  Note.  —  Fajlttbe  to  bead.  —  Negligence.  — Held, 
that  where  the  defendant  signed  a  promissory  note  without  reading  it, 
supposing  it  to  be  a  contract  of  anotner  nature,  the  failure  to  read  the 
note  was  negligence,  which  rendered  defendant  Uable  upon  suit  by  an  in- 
nocent holder  for  value.  (New  York  Court  of  Appeals.)  dhapman 
V.  Ro»e,  Albany  L.  J.,  May  23,  1874 ;  Central  L.  J.,  May  14,  1874. 

2.  Note*  vtbitten  in  Gebman.  —  A  note  written  in  German  need  not 
be  declared  upon  as  in  the  German  languac^.  Williams  v.  Q-erman  Mut. 
Fire  Ins.  Oo.,  Chicago  L.  N.,  May  9,  1874. 

8.  Due  bill — Reasonable  time.  —  A  due  bill,  signed  by  the  de- 
fendants, was  given  in  the  following  form  :  — 

*^  Due  JoBejm  Dautel,  or  order,  f  1,619.66,  being  balance  of  principal 
and  interest  for  four  years  and  six  months'  services.  This  we  wul  pay  as 
soon  as  the  crop  can  be  sold  or  the  money  raised  from  any  other  source. 
Payable  with  interest." 

After  the  lapse  of  five  years  plaintiff  brought  suit,  and  it  was  held  that 
he  was  entitled  to  recover.  Ifunez  v.  Dautel^  Pac.  Law  Rep.,  May  19, 
1874. 

CONSTITUTIONAL  LAW. 

1.  The  obooation  of  conteacts  defined  and  expounded.  — 

The  obligation  of  a  contract  is  the  duty  of  performance  according  to  its 
terms,  the  means  of  enforcement  being  a  part  of  the  obligation,  which  the 
states  cannot  bv  legislation  impair.  The  municipal  law  enters  into  and 
forms  pact  of  this  obligation ;  and  to  that  parties  must  be  considered  as 
referring  in  order  to  enforce  performance. 

Whilst  a  state  may  modify  the  remedy,  it  is  under  a  duty,  if  it  inter- 
feres at  alU  to  provide  a  remedy  as  sufficient  and  substantial  as  that  sub- 
sisting ^hen  the  contract  was  made.  The  remedy  is  inseparable  from  the 
obligation,  otherwise  the  contract  would  be  of  the  nature  of  those  imper- 
fect obligations  or  moral  duties  subjeet  to  the  mere  caprice  and  will  of 
individuals.  Whilst  a  state  is  free  to  alter  the  remedy,  to  prescribe  the 
modes  of  suit  and  process,  it  cannot  clog  it  with  conditions  and  restrictions 
so  as  materially  to  impair  its  efficiency.  Lady  v.  Phipps,  Am.  Law 
Reg.,  April,  1874. 

2.  Railroad  tabiff.  —  Poiigb  BBQUiiAxiON.  —  A  state  law  con- 
tained the  following :  — 
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**  In  the  month  of  September,  aanoally,  each  raiboad  company  shall  fix 
its  rates  of  fare  for  passengers  and  freight,  for  traiiBp<Mrtation  of  limber, 
wood,  and  coal  per  ton,  oord,  or  thousand  feet  per  mile  ;  also,  its  fare  and 
freight  per  mile  for  transporting  merdbandite  and  articles  of  the  first, 
second,  third,  and  fourth  grades  of  freight ;  and  on  the  fizet  day  of  Octo- 
ber following  shall  put  up  at  all  stations  and  depots  on  its  road  a  printed 
copy  of  such  fare  and  freight,  and  cause  a  copy  to  remain  posted  during 
the  year.  For  wilfully  neglectine  so  to  do,  or  f <^  reoeiviz^  higher  rates 
of  fare  or  freight  than  those  posted,  the  company  shall  forfeit  not  less  thsn 
one  hundred  dollars,  nor  more  than  two  hundred  dollars,  to  any  person 
injured  thereby  and  suing  therefor."  Seld^  that  the  law  was  merely  a 
police  regulation,  and  therefore  not  unconstitutional.  (7.  ^  N.  W.  R.  W. 
Co.  V.  Fidler,  Albany  L.  J.,  May  16, 1874. 

8.  Assessment  fob  payinq  stbebt.  —  An  act  of  the  l^;ialature  of 
New  Jersey  provided  as  follows :  — 

^*  That  when  more  than  one  half  of  the  owners  of  the  frontage  on  £he 
line  of  any  street,  or  section  thereof,  which  is  now  paved,  shall  apply  to 
have  sach  street  or  section  repaved,  it  may  be  lawful  for  the  common 
council  to  order  and  cause  the  repaving  thereof,  and  they  shall  assess  upon 
the  owners  of  the  lots  fronting  upon  the  line  of  such  street  or  section 
thereof,  two  thirds  of  the  cost  and  expenses  of  such  repaving,  and  the  city 
treasury  shall  bear  the  remaining  one  third  ;  and  the  city  shall  be  entitled 
to  all  the  old  material,  and  said  assessment  to  be  made  m  all  respects  as 
were  required  by  the  act  to  which  this  is  a  supplement  and  the  sap- 
plements  thereto  in  cases  of  the  original  paving  of  streets."  Held,  that 
the  provision  was  unconstitutional ;  that  the  benefit  was  loealy  and  that, 
therefore,  any  general  taxation  was  inadmissible.  Mayor^  ^c,  of  Newark 
v.  State^  ^c..  Cent.  L.  J.,  May  21,  1874. 

4.  Title  of  act.  —  The  essence  of .  the  requirement,  that  an  act  shall 
not  contain  more  than  one  subject,  which  shall  be  clearly  expresised  in  the 
title,  is  that  all  the  subjects  dealt  with  in  the  act  shall  be  cognate  to  the 
title.     Schall  v.  Norrutown^  Leg.  Grazette,  May  15, 1874. 

5.  PxjBLio  Municipal  IicratovEMENTS. —  An  act  which  provides  for 
the  payment  of  the  expense  of  the  improvements  of  a  city  by  those  di- 
rectly benefited  is  not  unconstitutional,    lb. 

CONTRACT. 

1.  Legislative  contract.  —  Highway.  —  Although  a  legislatdre 
enactment  creating  a  private  corporation  is  a  contract,  it  does  not  follow 
that  an  enactment  providing  for  the  opening  of  a  highway  in  a  particular 
manner  is  a  contract  that  for  all  time  the  manner  provided  in  the  enact- 
ment shall  be  the  only  manner  in  which  the  highway  may  be  opened.  In 
re  Crirard  College  Grounds^  Leg.  Grazette,  May  22, 1874 ;  Leg.  Int,  May 
22, 1874. 

2.  Legislativb  oohttbact  DisTiNatjisHED.  —  Taxation.  —  Where 
an  act,  under  which  a  railroad  company  was  formed,  prescribed  the  pay- 
ment of  a  particular  tax,  it  was  held  that  such  act  was  not  an  agreement 
that  no  other  tax  should  be  levied,  bat  a  mere  declaration  of  the  tax  to 
be  paid  at  the  time  of  the  passage  of  the  act*  Mmot  v.  P.  W.  ^  B.  R. 
22.,  Chicago  L.  N.,  May  16, 1874. 


July,  1874.]  THE  AMBI^ICAK  LAW  TIMES.  101 

Vol.  I.]  DioBST  or  Cabm.  (Ko.  7* 

ESTOPPEL.     . 

See  HusBAKB  and  Wipe,  8. 

EVIDENCE. 

1.  As  TO  GENUINENESS  OF  TREASU&T  NOTBr — Bankers  are  compe- 
tent to  testify  as  experts  to  determine  the  genuineness  of  a  treasury  note. 
The  opinions  of  persons  through  whose  bands  it  hto  passed  may,  how- 
ever, be  inadmissible.     Attffoad  v.  Comwally  Am.  Law  fi^.,  April,  1874. 

2.  Opinions  as  to  quality  are  incompetent  unless  there  be  fraud  or 
warranty.     Whit<iher  v.  Htutmck^  Leg.  Int.,  May  22,  1874. 

3.  Ejection  from  oae  on  bailroad.  —  Offeb  to  pay  upon  sub- 
bender  OF  ticket.  —  A  party  purchased  a  ticket  to  a  particular  place, 
before  arriving  at  which  he  Toluntarily  left  the  train  without  informing 
the  condactor  of  any  intention  to  continue  the  journey  to  the  place  named 
on  the  ticket.  Several  days  afterward  he  attempted  to  ride  upon  the 
ticket  to  the  place  named,  upon  another  trkin,  the  conductor  of  which 
took  up  the  ticket  and  put  the  party  off.  In  an  action  for  damages,  the 
exdasion  of  eyidenoe  that  the  party  offered  to  pay  upon  a  surrender  of 
his  ticket  was  held  to  be  error.  Vankirk  y.  Penn.  R.  R,  Oo.y  heg.  Ga- 
zette, May  29,  1874. 

4.  Declarations  of  ticket  agent  after  sale  of  ticket.  — 
Evidence  of  the  declarations  of  a  ticket  agent  as  to  a  party's  right  to  ride 
upoD  a  ticket  which  the  agent  had  sold,  held  to  be  inadmissible  as  evi- 
dence of  a  contract,  but  not  inadmissible  as  evidence  of  the  good  faith  of 
the  party  in  his  claim  to  ride  upon  the  ticket.     2b. 

6.  Pabty  on  bailboad  pebmitted  to  bide  past  stations. — 
Putting  pabty  off  between  stations.  —  The  conductor  having  suf- 
fered the  plaintiff  to  ride  past  several  stations  before  ejecting  him,  and 
then  having  put  him  out,  remote  from  any  shelter,  and  in  a  severe  storm : 
it  was  held^  that  those  circumstances  might  be  considered  by  the  jury  in 
deciding  whether  the  conductor  intentionally  selected  an  inhospitable  spot, 
or  whether  it  happened  to  be  the  locality  of  the  plaintiff^s  persistent  re- 
fusal to  pay.     2b. 

6.  Affibmative  pboof  to  bebut  evidence  of  diffebent  state- 
ment OUT  OF  COUBT.  —  When  an  attempt  is  made  to  impeach  a  witness 
by  proving  former  contradictory  statements,  he  may  be  supported  by  evi- 
dence that  he  has  made  to  other  persons  declarations  consistent  with  his 
testimony.  Such  is  the  law  of  Indiana,  and  perhaps  of  Pennsylvania  and 
North  Carolina.  In  New  York,  as  in  England,  after  much  uncertainty, 
the  rule  seems  now  to  be  settled  that  such  evidence  is  ordinarily  inadmis- 
sible; and  in  others  of  the  states  it  is  rejected.  The  best  elementary 
writers  reach  the  conclusion  that  the  evidence  is  to  be  received  only  in  ex- 
ceptional cases.    People  v.  Doyell^  Pac.  Law  Rep.,  May  5, 1874. 

See  Husband  and  Wife,  1. 

HOMESTEAD  EXEMTTION; 

1.  The  Mississippi  statute  of  1865  held  to  be  unconstitutional  in  so 
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&r  as  it  applies  to  debts  created  before  its  passage.      Lady  y.  Fhippi^ 
Am.  Law  Reg.,  April,  1874. 

2.  GoNSTBUOnoN  of  the  homestead  act  of  Missoorl,  and  discassion  of 
the  natare  of  homestead  exemptions  and  the  laws  which  relate  thereto. 
Vdger  t.  MofUgomerjf^  Am.  Law  Reg.,  April,  1874. 

HUSBAND  AND  WIFE. 

.  1.  Husband  not  oomfbtbnt  witnbss. — In  Wisconsin  the  husband 
is  not  competent  as  a  witness  for  his  wife ;  this  incompetency  rests  on 
sronnds  of  public  policy,  and  is  not  removed  by  the  statute  removing  the 
disqualification  of  interest.    In  re  Jones^  Chicago  L.  N.,  May  16,  1874. 

2.  Sbcubhies  taken  in  wife'b  name  will  not  pass  to  her  as  her  sep- 
arate property,  if  they  were  so  drawn  simply  for  convenience :  it  must 
clearly  appear  that  they  were  intended  as  a  settlement  upon  her. 

Where  such  securities  are  used  and  collected  by  the  husband  with  the 
wife's  consent,  this  conduct  disproves  the  claim  wat  they  were  intended 
as  a  settlement  upon  her.  ' 

The  wife  having  allowed  the  husband' to  enjoy  the  credit  of  such  securi- 
ties and  their  proceeds,  cannot  afterwards  daim  them  as  against  crediton 
who  have  trusted  him  on  the  faith  of  such  apparent  ownerdiip.     lb* 

8.  Estoppel.  —  If  the  wife  joins  the  husband  when  embarrassed  in 
conveying  his  property  to  their  children,  making  no  claims  for  herself, 
she  cannot  afterwards  set  up  a  claim  when  such  conveyances  are  about  to 
be  set  aside.    lb. 

4.  Cbedibiuty  op  wife's  testimony.  —  Where  the  wife's  testimony 
is  defective  and  contradictory,  particularly  about  the  most  materiail  mat- 
ters, her  statements  as  to  the  amount  of  her  claim  should  be  looked  upon 
with  suspicion.    lb. 

5.  Opebation  of  pbopebty  act  on  vested  bights.  —  A  note 
^ven  to  the  wife  for  money  loaned  by  her  while  unmarried,  and  prior  to 
tiie  passage  of  the  Married  Woman's  Property  Act,  passes  to  the  husband 
under  the  common  law  rule,  and  his  vested  interest  therein  cannot  be  ab- 
rogated by  any  subsequent  act  of  the  l^slature ;  and  though  he  receives 
the  money  thereon  she  cannot  prove  the  amount  against  him  as  a  debt  m 
bankruptcy.    lb. 

6.  Receipt  of  ikoome  of  wife's  estate. — A  married  woman  may 
bestow  upon  her  husband  the  income  of  her  separate  estate ;  and  where 
the  husband,  with  the  consent  of  the  wife,  is  m  the  habit  of  receiviDg 
such  income  and  profits,  her  voluntary  choice  to  thus  dispose  of  them  for 
the  use  and  benefit  of  the  faunily  is  sufficiently  apparent,  and  the  husband 
will  not  be  required  to  account  therefor,  beyond  the  amount  received 
durine  the  last  year. 

A  daim  founded  upon  such  receipt  of  income  and  profits  will  not  be 
allowed  against  the  husband's  estate. 

The  fact  that  no  account  was  kept  by  either  party  as  to  the  money  thus 
received,  strengthens  the  presumption  of  law  that  there  is  no  agreem^t 
to  repay  it.  lb. 

See  Mabbisd  Woman. 
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INTEBNAL  SEYENUE. 
1.   LtABH.TTY    of    8T7BBTIBS    FOB     TBANBFOBTATION     OF    GOODS    IK 

BOXES.  —  The  flnreties  upon  a  bond  for  the  transportation  of  goods  in 
boxes  from  one  district  to  another  are  responsible  for  the  delivery  of  the 
contents  of  the  boxes,  and  not  for  the  delivery  of  the  boxes  only^  in  the 
condition  in  which  they  were  started. 

The  fraud  of  a  principal,  in  filling  the  boxes  with  something  other  than 
they  purported  to  contain,  is  no  excuse.  Nor  is  the  carelessness  of  the  in- 
specting officer.    Myan  v.  U,  S.^  Chicago  L.  N.,  May  16,  1874. 

2.  CONBTBUCTION  OF  ACT  OF  JuLY  20,  1868.  —  Under  the  act  of 
Congress  of  July  20, 1868,  entitled  *^  An  act  imposing  taxes  on  distilled 
spirits  and  tobacco,  and  for  other  purposes  "  (15  otat.  at  Large,  125),  the 
assessor  and  his  assistant,  in  estimating:  the  true  producing  capacity  of  a 
distiUery.  are  empowered  to  &c,  as  th!  true  fen^entingllrioS,  a%od 
other  than  that  which  the  distiller  in  his  notice  to  the  assessor,  required 
by  the  sixth  section,  has  declared  he  would  use  for  fermentation,  and 
which  he  actually  did  use.  Pahlman  et  al.  v.  Master^  Chicago  L.  N.,  May 
28, 1874. 

JUDGMENT. 

• 

1.  The  BECOBD  of  a  jttdgment  of  anoiheb  state  may  be  con- 
tradicted as  to  any  and  all  the  facts  that  give  jurisdiction,  and  proof  to 
invalidate  such  judgment  adduced.  The  provisions  of  the  Constitution  of 
the  United  States  and  the  act  of  Congress  in  pursuance  thereof  do  not 
affect  the  rule.     Thompson  v.  Whitman^  Leg.  Int.,  May  15, 1874. 

2.  By  A  STATUTE  OF  Nbw  Jebsey  kon-besidents  were  jprohibited 
firom  raking  in  the  waters  within  the  jurisdiction  of  that  State,  under  a 
penalty  of  seizure  and  forfeiture  of  the  offendine  vessel,  any  two  justices 
^  the  county  where  the  seizure  was  made  being  authorized  to  determine 
the  case.  Jaeldy  that  in  an  action  brought  in  New  York,  the  fact  of  the 
seizure  being  made  in  the  county  wherein  a  forfeiture  was  had  under  the 
New  Jersey  statute  might  be  inquired  into.    lb* 

S.  Not  affeotsd  by  sttbseqxtekt  legislative  enaotments.  —  An 
order  having  been  made  in  a  divorce  case  requiring  certain  payments  by 
the  husband  who  subsequently  obtained  an  act  of  the  l^^lature  dissolv- 
ing the  marria^  it  was  held  that  the  order  of  the  court  was  unaffected 
by  such  act.     Vity  v.  Thieley  Leg.  Int.,  May  29, 1874. 

See  Attobney. 

LIMITATIONS. 

Bigamy.  —  The  crime  of  bigamy  is  not  a  continuing  offence,  to  which 
the  statute  of  limitations  does  not  apply.  Commonwealth  v.  MeNemy^ 
Tj&g.  Int.,  May  29,  1874. 

MARBIAGE. 

What  constitutes  a  marriage  in  the  State  of  New  York.    Wright  v« 
Wright,  Daily  Beg.,  May  29,  1874. 
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MARRIED  WOMAN. 

1.  Rbquisitbs  of  dbed  of.  — •  AoKKOWLBDaMKMT.  —  The  deed  of  a 
married  woman  must  be  ezecated  in  exact  oonf ormity  with  statatory  pro- 
yiflions.  Where  the  acknowledgment  does  not  Btate  that  ahe  waa  made 
acquainted  with  the  contents  of  the  deed,  it  is  infiuflicient  to  paas  her 
estate. 

Where  the  name  of  a  married  woman  was  not  found  in  the  bodj  at  a 
deed,  although  it  was  signed  to  the  deed,  and  the  certificate  of  .acknowl* 
edgment  stated  that  she  had  acknowledged  that  she  had  relinquiahed  her 
dower,  it  was  heldy  that  the  deed  did  not  paas  her  title  to  the  property. 
Heaton  v.  Fryberger^  West  Jur.,  May,  1874. 

2.  The  omissiok  of  thx  wifs's  kakb  in  the  body  of  a  deed  can- 
not be  corrected  ia  equity.    lb. 

8.  Cakkot  FBAOnsx  Bf  OOUBT  OF  CLAIMS.  —  A  married  woman's 
application  to  practise  in  the  court  of  claims  of  the  United  States  refused, 
upon  the  ground  of  want  of  capacity  to  take  the  office  of  an  attorney.  1% 
re  Lockwood^  Cent.  L.  J.,  May  21, 1874 ;  Chicago  L.  N.,  May  23, 1874. 

See  Husband  asd  Wifb. 
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MORTGAGE. 

Effboi  of  wab  X7F0K  POWBB  TO  SBLL. — Nougb.  —  Where  the 
mortgagor  is  voluntarily  in  the  hostile  country,  a  state  of  war  does  not 
suspend  or  in  any  way  impair  a  power  in  the  mortgage  to  sell  in  the  event 
dl  default.  The  notioe  required  to  be  given  when  sale  is  made  has  for 
its  object  a  fair  sale  of  the  mortgaged  premises,  and  is  not  for  the  benefit 
iA  tl|e  mortgagor  in  the  sense  of  notice  to  him*  DegiverviUe  v.  D^or- 
netU^  Am.  Law  Reg.,  May,  1874. 

MUNICIPAL  corporation. 

1.  Change  of  chabtbr. — Eitfbct  itpon  obugaxions.  —  Where 
a  municipal  corporation  surrenders  its  dnarter  and  organizes  under  a  gen- 
eral law,  the  new  corporation  is  not  liable  for  the  debts  of  the  old.  JoneM 
V.  PensacokL,  Chicago  L.  N.,  May  9, 1874. 

2.  An  obdinancb  bbquising  dbinking  saloons  to  be  closed  at 
midnight  is  reasonable,  as  a  municipal  regulation  to  preserve  quiet  and 
good  order.     Baldwin  v.  Chicctgo^  Cnicago  L.  N.,  May  16, 1874. 

8.  PowEB  op  municipal  oobpobation  in  bespect  of  auctioneeb. 
—  While  a  city  cannot  directly  prohibit  the  business  of  auctioneering,  it 
may  make  any  reasonable  r^ulation  respecting  it.  WiggvM  v.  Chicago^ 
Chicaeo  L.  N.,  May  16, 1874. 

4.  Liability  whebb  a  wobk  of  a  ptjblio  natube  ib  intbinsi- 
OALLY  DANGEBOUS. —  A  city  is  liable  for  an  injury  caused  bv  the  negU- 
sence  of  a  contractor  when  the  injury  occurs  by  reason  of  the  intrinsio 
oanger  of  the  work.  A  boy  was  killed  by  the  railing  of  a  wedge  from  a 
bridge  in  a  city,  the  bridge  being  in  process  of  construction  and  in  chaqpe 
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of  a  contractor.  It  was  held^  that  the  city  was  liable.  Hose  y.  Philaddr 
phiay  Leg.  Int.,  May  22, 1874. 

NEGLIGENCE. 

1.  Cbossing  tbain  between  gabs  in  cttt.  —  A  plaintiff  was  in- 
jured while  attempting  to  erosil  a  train  of  cars  by  climbing  between  two  of 
them  which  blocked  a  crossing  of  a  street  of  a  city.  The  injury  was 
caused  by  a  sudden  movement  of  the  train,  and  it  appeared  that  the  rail- 
road compfuiy  were  prohibited  from  blocking  the  crossing  by  an  ordinance. 
Heldj  that  plaintiff  could  not  recover,  as  the  attempt  to  cross  the  train  as 
shown  was  contributory  negligence.  Lewis  v.  B.  ^  0.  JR.  JS.  (7o.,  Am. 
Law  Reg.,  May,  1874. 

See  ADHIBALT7,  8 ;  Bills  and  Notbs>  1 ;  Municipal  Cobpo- 

BATION,  4. 

NOTICE. 
See  Banebuptcy,  4 ;  Mcbtgage. 

PARTNERSHIP. 

Pabtnebship  beal  estate.  —  DisTBiBunoN  OF  proceeds  of  sale 

OF,  T7P0N  DEATH  OF  PABTNEB.  —  When  real  estate  has  been  held  as 
partnership  stock,  the  firm  dissolved  by  the  death  of  one  of  the  members, 
and  a  settlement  and  balance  ascertained  to  be  due  by  the  surviving  part- 
ner to  the  estate  of  the  deceased,  such  balance,  as  far  as  derived  from  the 
sale  of  the  realty,  is  to  be  distributed  as  real  estate.  Foster^s  App.y  Am. 
Law  Beg.,  May,  1874. 

See  Removal  of  CAtrsES,  8. 

PLEADING  AND  PRACTICE. 

1.  Effect  of  motion  fob  nonsttit  xtpon  facts  in  appellate 

COURT.  —  A  defendant  by  making  a  motion  for  a  nonsuit  concedes  that 
there  is  no  dispute  as  to  the  facts.  And  this  rule  cannot  be  altered  by  the 
presentation  in  the  appellate  court  of  questions  not  made  below.  ExceU 
9wr  Fire  Iru,  Co.  v.  ttoyal  Fire  Ins.  Co.^  Ins.  L.  J.,  May,  1874. 

2.  Averment  of  notice  in  declaration  in  action  upon  pol- 
icr  OF  INSURANCE.  —  A  poKcy  of  insurance  contained  a  provision  that 
the  insured  should  give  immediate  notice,  &c.  Held^  that  a  complaint 
containing  the  allegation  that  ^*  proof  of  said  loss  has  been  duly  made  and 
notice  given,"  was  not  sufficient  to  support  i&e  action.  Biyme  Ins.  Co.  v. 
Dvkey  Ins.  L.  J.,  May,  1874. 

8.  Averment  of  conversion.  —  Objection.  —  Omission  to  find 
fact.  —  An  allegation  that  defendant  took  and  carried  away  the  property 
is  a  sufficient  averment  of  conversion. 

Objection  cannot  be  made  to  evidence  in  the  supreme  court  for  the  first 
time. 

The  omission  to  find  a  fact  that  is  not  against  the  appellant  is  no  ground 
for  reversaL    Sutchifngs  v.  CaslUe^  Pae.  Law  Rep.,  May  5, 1874« 

See  Admiraliy,  8,  5 ;  Bills  and  Notes,  2 ;  Removal  of  Causes. 
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PRINCIPAL  AND  SUBETT. 

See  Intjsbnal  Rkyenxtb,  1. 

BAILROAD. 

See  CoNsiiTUTiONAL  Law,  2 ;  EvmBNca,  8,  4,  & 

RECEIVER. 

See  Bankbuptct,  1. 

REMOVAL  OF  CAUSES. 

1.  Citizenship.  —  Construction  op  act  op  July  27, 1866.  —  Un- 
der the  act  of  July  27, 1866,  toaching  the  remoTal  of  caofies  from  a  state 
court  into  a  court  of  the  United  States,  the  only  requirements  in  respect 
of  citizenship  are  that  the  defendant  applying  for  the  removal  shall  be  a 
bond  fide  citizen  of  another  state,  and  the  juaintiff  a  btmd  fide  citizen  of  the 
state  in  which  the  proceedings  have  bem  begun.  MeCHnnity  t.  WkUe^ 
Cent.  L.  J.,  May  14, 1874. 

2.  Matter  in  dispute.  —  Interest.  —  In  estimating  ^*the  matter 
in  dispute,"  under  the  act  of  July  27, 1866,  accrued  interest  up  to  the 
time  of  the  application  for  removal  may  be  added  to  the  amount  originally 
sued  for.  l^ere  the  orimnal  sum  claimed  was  $445,  and  by  continuances 
the  cause  remained  pending  in  the  state  court  until  interest  in  excess  of 
956  had  accrued,  **  me  matter  in  dispute  ^  was  held  to  *^  exceed  the  sum 
of  $500."    lb. 

8.  A  PARTNER,  ONE  OP  SEVERAL  DEFENDANTS,  may  have  a  cause  re- 
moved, under  the  act  of  July  27,  1866,  as  far  as  concerns  himself,  with- 
out r^etrd  to  his  copartners.    i&. 

4.  Under  the  act  op  March  2,  1867,  after  a  final  judgment  has 
been  rendered  in  the  state  court,  the  case  cannot  be  removed  to  the  cir- 
cuit court  of  the  United  States,  and  ^  there  proceed,'*  as  the  statute  pro- 
vides, ^^in  the  same  manner  as  if  brought  there  by  original  process," 
without  setting  aside  the  trial  and  judgment  of  the  state  court  as  of  no 
validity.  No  such  proceeding  is  contemplated  by  the  act ;  and  since  the 
decision  of  Murray  v.  The  Justices  of  New  York  (reported  in  9  Wall.  274), 
legislation  directed  to  that  end,  where,  at  least,  uie  trial  has  been  by  jury, 
would  be  of  doubtful  validity.  Stevenson  v.  Williams^  Chicago  L.  N., 
May  9, 1874. 

STATE  COURT. 

See  Bankruptcy,  8 ;  Removal  op  Causes. 

STATE  decisions. 

In  United  States  supreme  court.  —  In  the  construction  oi  the 
statutes  of  a  state,  and  especially  those  affecting  titles  to  real  property, 
where  no  federal  question  arises,  the  United  States  supreme  court  follows 
the  adjudications  of  the  highest  court  of  the  state.  Its  interpretation  is 
accepted  as  the  true  interpretation,  whatever  may  be  the  opinion  of  its 
origmal  soundness.  It  becomes  apart  of  the  statute,  as  much  so  as  if  in- 
corporated into  the  body  of  it.  Walker  v.  State  Harbor  Camm^rSj  Leg. 
Gazette,  May  15, 1874. 
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DISTBIOr  COURT  OP  THB  C!ITT  OP  PHILADELPHIA. 

[May,  1874.] 

sftect  of  pboof  of  debt  in  bankeuptoy.  —  bights  of  pabty 
who  has  fboyed  his  claih  in  ebsfbct  of  fobmeb  remedies.  — 
bights  of  pabty  not  befobe  bankbtjptoy  coubt. 

DINGEE  V.  BEOKER. 

ThiB  proof  of  a  tMfi  in  a  hanknipiey  court  does  not  extinguith  it.  In  ease  of  there 
being  no  diseharffe  the  creditor  stiU  has  his  original  remedies.  And  in  case 
there  is  unreasonaNe  deUuf  he  mag  move  to  qpcMt  a  determination  of  the  banJ> 
rupteg  proceedings  in  the  bankrupteg  court,  Bui  he  cannot  proceed  elsewhere 
Of  long  a#  such  proceedings  remain  vskconeluded. 

A  creditoTy  howeverj  who  has  not  proved  his  debt  in  bankrupteg^  and  is  not  a 
partg  to  the  proceedings  in  the  bankrupteg  courts  mag,  in  case  of  unreasonable 
delcttf,  proceed  in  ano&er  courts  and  such  court  will  decide  the  question  ofdelag. 

Thayeb,  J.  The  plaintiff  obtained  a  judgment  against  the  defend- 
ant in  the  year  1862.  The  defendant  was  adjudg^  a  bankrupt  on 
September  8, 1869.  The  plaintiff  proved  his  debt  in  bankruptcy.  The 
defendant  has  never  obtained  any  discharge,  and  there  seems  to  have  been 
unreasonable  delay  on  his  part  in  endeavoring  to  obtain  it.  Under  these 
circumstances  the  plaintiff  issued  the  present  execution,  and  the  defendant 
has  moved  to  set  it  aside.  Upon  the  argument  it  was  strenuously  main- 
tained bv  the « defendant's  counsel  that  the  plaintiff,  having  proved  his 
debt  in  bankruptcy,  is  forever  precluded  by  section  21  of  the  bankrupt 
act  from  pnrsumg  the  defendant  at  law.  Proof  of  the  debt,  it  was 
argued,  operates  under  the  statute  as  a  complete  satisfaction  and  discharge 
of  tiie  debt,  whether  the  bimkrupt  be  discharged  or  not. 

{The  court  here  quotes  section  21.] 
f  this  section  of  the  act  stood  alone  it  would  be  difficult  to  avoid  the 
conclusion  insisted  upon  by  the  defendant,  viz. :  that  the  creditors  who 
prove  their  debts  are  thereby  absolutely  and  forever  precluded  from 
making  any  further  claim  upon  the  bankrupt  for  the  same  cause,  and  from 
maintaining  any  suit  at  law  against  him  tor  it,  or  issuing  any  execution 
against  him  to  collect  it.  And  that  result  would  follow  without  regard  to 
the  issue  of  the  proceedings  in  bankruptcy.  Whether  the  defendant  ob- 
tained his  discharge  or  not,  the  claim  of  the  proving  creditor  would  be 
absolutely  extinguished,  and  he  could,  under  no  circumstances,  demand 
anything  but  his  dividend  out  of  the  bankrupt's  estate. 

But  in  interpreting  a  statute  we  are  to  examine  the  whole  of  it  in  order 
to  determine  its  meaning  and  effect,  and  not  a  particular  part  of  it.  We 
are  to  collect  its  meaning,  not  from  one  section,  out  from  the  whole  instru- 
ment*—esp  antee?tf(2enft}te«  at  consequentiBus.  Every  part  of  it  is  to  be 
brought  into  action,  in  order  to  collect  from  the  whole  one  uniform  and 
consistent  sense. 

Applying  this  fundamental  rtde  of  interpretation  to  the  bankrupt  law, 
it  is  qmte  impossible  to  give  to  tiie  21st  section  the  unqualified  effect 
wbidi  the  defendant's  counsel  attributes  to  it.  By  the  29th  section, 
which  regulates  the  bankrupt's  discharge,  notice  is  required  to  be  given  of 
the  bankrupt's  application  tor  a  discha^  to  all  creditors  who  have  proved 
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iheir  debts.  They  are  to  be  required  to  appear  on  a  day  appointed  for 
the  purpose,  and  show  cause  why  a  discbarge  al^ould  not  be  granted  to  the 
bankrupt.  If  they  can  show  that  the  bankrupt  has  been  guilty  of  either 
of  the  aisqualifying  acts  therein  mentioned,  bis  dischaige  is  to  be  refused. 
By  the  81st  section  such  creditors  may  have  an  issue  awarded  to  try  the 
facts  upon  which  their  opposition  to  the  discharge  is  based.  By  the  34th 
section  creditors  who  have  proved  their  debts,  or  whose  debts  were  prov- 
able, may  contest  the  validity  of  a  discharge  which  has  been  already 
granted,  on  the  ground  that  it  viras  fraudulently  obtained,  and  if,  upon 
the  hearing,  the  naud  is  found,  ^^  judgment  shall  be  given  in  favor  of  said 
creditors,  and  the  discharge  of  the  bankrupt  shall  be  set  aside  and  an- 
nulled." Now  for  what  purpose  are  creditors  who  have  proved  their  debts 
to  be  notified  of  the  bankrupt's  application  for  a  disehaige,  and  given  an 
opportunity  to  oppose  it,  if  their  claims  upon  the  bankrupt  are  not  to  be 
affected  by  his  disdiaige  ?  If  their  claims  are  barred  by  having  proved 
their  debts,  whether  the  bankrupt  be  discharged  or  not,  of  what  avail  is 
it  to  oppose  his  discharge  ?  And  whv  are  they  permitted  to  apply  to 
the  court  to  annul  a  dis(£aige  obtained  by  fraud  if  they  are  not  to  be  af- 
fected by  the  result  ?  And  what  kind  of  a  judgment  is  that  which  is  to 
be  given  ^^  in  favor  of  such  creditors,'^  if  it  be  a  judgment  which  leaves 
their  claims  unsatisfied  and  extinguished,  while  it  annuls  the  dischaige  ? 

Such  an  interpretation  of  the  act  is  altogether  inconsistent  with  its  pro- 
visions. That  which  extinguishes  the  bankrupt's  debts,  whether  they  be 
proved  or  only  provable,  is  his  discharge.  His  release  is  entirely  depend- 
ent upon  that.  This  results  not  only  from  a  comparison  of  the  various 
provisions  of  the  act,  but  is  the  neoessai^  conclusion  from  the  language  of 
that  portion  of  it  which  declares  the  effect  of  the  proceedings  in  bank- 
ruptcv  upon  the  bankrupt's  debts.  ^^A  discharge  duly  granted  under  this 
act  snail,  vnth  the  exceptions  aforesaid,  release  the  bankrupt  from  all 
debts,  claims,  liabilities,  and  demands,  which  were,  or  might  have  been, 
proved  against  his  estate  in  bankruptcy."  Sec.  34.  It  is  the  discharge 
which  he  is  to  plead.  lb-  And  it  is  the  certificate  of  dischaige  which  is 
to  be  *^  conclusive  evidence  in  favor  of  such  bankrupt."  lb.  The  whole 
scheme  of  the  law  and  its  several  provisions  examined  in  detail  show  con- 
clusively that  if  the  bankrupt's  application  for  a  dischai^  is  refused,  all 
the  creditors,  as  well  those  who  have  proved  their  debts  as  those  who  have 
not.  are  remitted  to  their  former  rights  and  remedies. 

What  then  is  the  meaning  of  the  strong  language  used  in  the  2lBt  sec- 
tion of  the  act,  relative  to  creditors  who  have  proved  their  debts  ?  Tak- 
ing the  whole  act  together  and  collecting  its  meaning  from  all  its  parts, 
the  only  construction  which  will  reconcile  the  several  parts,  and  which 
vdll  bring  the  whole  into  unity  and  conformity,  is,  that  cieditors  who  have 
proved  their  claims  are  teinporaurily  barred  during  the  pendency  of  the 
proceedings  in  bankruptcy  from  pursuing  their  claims  against  the  bank- 
rupt in  any  other  foium.  We  do  not  now  consider  the  creditors'  rights  in 
regard  to  the  enforcement  of  specific  liens,  but  so  far  as  concerns  their 
personal  claims  against  the  bantmipt  they  are  conditionally  discharged  and 
surrendeared.  By  submitting  themselves  to  the  jurisdiction  and  becoming 
parties  to  the  proceedings  they  have  precluded  themselves  from  prooeeding 
affainst  the  bankrupt  in  any  other  manner  without  the  leave  of  the  couit 
vdiich  has  acquired  jurisdiction  of  their  claims.     They  must  await  the  re. 
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Bttlt  of  the  bankrupt's  application  for  his  discharge.  If  it  is  refused,  they 
are  then  free  to  pursue  their  claims  by  other  means  and  in  other  tribunals. 
If  the  bankrupt  unreasonably  delays  his  application  for  a  discharge,  or  is 
guilty  of  laches  in  his  efforts  to  bring  it  to  a  conclusion,  the  creditor  who 
has  proved  his  debt  is  still  incapable  of  proceeding  elsewhere  without  the 
permission  of  the  court  of  bankruptcy.  In  such  a  case  he  must  speed  the 
proceedings  in  bankruptcy  himself,  and  obtain  a  decision  of  the  bankrupt's 
application,  or  if  the  bankrupt  refuses  to  make  it,  or  is  negligent  in  prose- 
cuting it,  the  proving  creditor  must  obtain  leave  of  that  court  to  proceed 
to  collect  his  debt  by  due  course  of  law.  Until  the  question  of  the  bank- 
rupt's discharge  is  determined,  he  cannot,  without  the  permission  of  the 
court  of  bankruptcy,  seek  redress  in  another  jurisdiction. 

If  he  has  obtained  a  judgment  against  the  bankrupt,  it  is,  so  far  as  the 
other  creditors  are  concerned,  discharged  and  surrendered,  and  he  can  come 
in  on  the  bankrupt's  estate  only  pro  rata  with  them.  But  so  far  as  the 
bankrupt  himself  is  concerned,  it  remains  in  abeyance  to  await  the  result 
of  his  application  for  a  discharge. 

On  the  other  hand,  the  creditor  who  has  not  proved  his  debt  has  no 
status  in  the  court  of  bankruptcy.  He  has  never  submitted  himself  to  its 
jurisdiction,  and  his  right  to  proceed  is  no  further  affected  than  it  is 
affected  by  the  restraining  words  of  the  statute.  But  this  restraint  is,  by 
the  very  terms  of  the  statute,  subject  to  a  ccmdition,  and  that  condition  is, 
that  the  restraint  shall  not  exist  if  the  bankrupt  does  not  use  reasonable 
diligence  to  obtain  his  discharge.  ^^  No  creditor  whose  debt  is  provable 
shall  be  allowed  to  prosecute  to  final  judgment  any  suit  at  law  or  equity 
therefor  against  the  bankrupt  until  the  question  of  the  debtor's  discharge 
shall  have  been  determined,  and  any  such  suit  or  proceedings  shall,  upon 
the  application  of  the  bankrupt,  be  stayed  to  await  the  determination  of 
the  court  in  bankruptcy  on  the  question  of  the  discharge,  provided  there 
be  no  unreasonable  delay  on  the  part  of  the  bankrupt  in  endeavoring  to 
obtain  his  discharge."  Sec.  21.  But  the  suit  can  only  be  stayed  by  the 
court  in  which  it  is  pending,  and  only  upon  the  condition  that  there  had 
been  no  unreasonable  delay  on  the  part  of  the  bankrupt.  In  the  case, 
therefore,  of  a  creditor  who  has  not  proved  his  debt,  there  is  no  reason  for 
sending  him  into  the  court  of  bankruptcy  to  apply  for  permission  to  pro- 
ceed. If  there  has  been  unreasonable  delay  the  proceedings  in  bankruptcy 
do  not  arrest  his  suit,  and  he  has  a  right  to  proceed  which  he  has  not  sur- 
rendered by  any  act  of  his,  and  which  the  law  has  not  taken  away  from 
him.  Indeed,  it  is  very  doubtful  whether  he  could  be  heard  at  all  in  the 
court  of  bankruptcy  upon  any  such  application  until  he  had  proved  his 
debt.  In  such  a  case,  therefore,  the  question  of  unreasonable  delay  must 
necessarily  be  a  question  to  be  determined  by  the  court  in  which  the  cred- 
itors' action  is  pending,  the  court  which  is  called  upon  to  stay  the  suit. 

In  the  present  case  the  plaintiff,  having  made  himself  a  party  to  the 
proceedings  in  bankruptcy  by  proving  his  debt  there,  could  not  lawfully 
pursue  the  bankrupt  by  an  execution  from  this  court  for  the  same  debt 
while  the  defendant's  application  for  a  discharge  was  pending  there.  If 
there  has  been  unreasonable  delay,  his  remedy  is  in  the  court  of  bank- 
ruptcy, which,  by  his  own  act,  has  acquired  complete  and  exclusive  juris- 
diction of  his  rights.  He  must  go  there  to  remove  the  impediment  which 
he  has  placed  in  his  own  path  before  he  can  proceed  here.    JRule  absolute. 
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THB  AMBNDATOBT  BAliKBUFTOY  ACT. 

An  aei  to  amend  and  $mppl$mmU  4m  act  eniided  '^An  aei  to  uUMtk  a  mmform  tg^ 
tmn  of  hanknifUy  thnmgkoiui  ike  UnUed  SUduj*  approved  Mardkmeomdfm^tm 
hundred  and  fusfy^Mom,  and/or  oiktr  purpo$e$. 

Be  it  enacted  hy  the  Senate  and  Houee  of  Mepreeentatwee  of  the  United 
States  of  America  in  Congreee  aeeembledj  That  the  act  entitled  ^*  An  aet 
to  establish  a  onif orm  system  of  bankruptcy  throoghoat  the  United  States,** 
approved  March  second,  eighteen  hnxidred  and  sixty-seven,  be,  and  the 
same  is  hereby,  amended  and  supplemented  as  follows :  ^  That  the  court 
may,  in  its  discretion,  on  sufficient  cause  shown,  and  upon  notice  and  hesr^ 
ing,  direct  the  receiver  or  assignee  to  take  possession  of  the  property,  and 
carrv  on  the  business  of  the  debtor,  or  any  part  therectf ,  under  the  direction 
of  the  court,  when,  in  its  judgment,  the  interest  of  the  estate  as  well  as 
of  the  creditors  will  be  promoted  thereby,  but  not  for  a  period  exceeding 
nine  months  from  the  time  the  debtor  shall  have  been  declared  a  bank- 
rupt :  Provided^  That  such  order  shall  not  be  made  until  the  court  shsll 
be  satisfied  that  it  is  approved  by  a  majority  in  value  of  the  creditcns.'* 

Sec.  2«  That  section  one  of  said  act  be,  and  it  is  hereby,  amended  by 
adding  thereto  the  following  words :  ^^Providedj  That  the  court  having 
charge  of  the  estate  of  any  oankrupt  mav  direct  tiiat  any  of  the  ieal  as- 
sets or  debts  of  the  bankrupt,  as  contradistinguished  from  equitame  de- 
mands, shall,  when  such  deot  does  not  exceed  five  hundred  doUars,  be  col- 
lected in  the  courts  of  the  state  where  such  bankrupt  resides  having 
jurisdiction  of  daims  of  such  nature  and  amount." 

Ssc.  8.  That  section  two  of  Said  act  be,  and  it  hereby  is,  amended  by 
striking  out,  in  line  ten,  the  words  ^^  tiie  same,"  and  inserting  the  word 
*'*  any ;  and  by  adding  next  after  the  words  **  adverse  interest,"  in  line 
twelve,  the  words  ^  or  owing  any  debt  to  such  bankrupt." 

Sec.  4.  That  unless  otherwise  ordered  by  the  court,  the  assignee  shall  sdl 
the  property  of  the  bankrupt,  whether  real  or  personal,  at  public  auction, 
in  sudi  parts  or  parcels  and  at  such  times  and  places  as  shall  be  best  calcu- 
lated to  produce  the  greatest  amount  with  the  least  expense.  All  notioes 
of  public  sales  under  this  act  by  any  assignee  or  officer  of  the  court  shall  be 
puolished  once  a  week  for  three  consecutive  weeks  in  the  newspaper  or  news- 
papers, to  be  designated  by  the  judge,  which,  in  his  opinion,  snail  be  best 
calculated  to  give  general  notice  of  the  sale.  And  thecourt,  on  the  applica- 
tion of  any  partv  in  interest,  shaU  have  complete  supervisory  power  over 
such  sales,  including  the  power  to  set  aside  the  same  and  order  a  resale,  so 
that  the  property  sold  shall  realize  the  largest  sum*  And  the  court  may,  in 
its  discretion,  oraer  any  real  estate  of  the  bankrupt,  or  any  part  thereof,  to 
be  sold  for  one  fourth  cash  at  the  time  of  sale,  and  the  residue  within  eig^ 
teen  months,  in  such  instalments  as  the  court  mav  direct,  bearing  interat 
at  the  rate  of  seven  per  centum  per  annum,  and  secured  by  prcfeir  mort- 
gage or  lien  upon  the  properly  so  sold.  And  it  shall  be  the  duty  of  every 
assignee  to  keep  a  regular  account  of  all  moneys  received  or  expended  by 
him  as  such  assignee,  to  which  account  every  creditor  shall,  at  reascnmhlB 
times,  have  free  access.    If  any  assignee  shall  £sil  or  neglect  to  well  and 
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faithfully  discharge  his  duties  in  the  sale  or  disposition  of  property  as  above 
contemplated,  it  shall  be  the  duty  of  the  court  to  remove  such  assignee, 
and  he  shall  forfeit  all  fees  and  emoluments  to  which  he  might  be  entitled 
in  connection  with  such  sale.  And  if  any  assignee  shaU,  in  any  manner, 
in  violation  of  his  duty  aforesaid,  unfairly  or  wrongfully  sell  or  dispose  of, 
or  in  any  manner  fraudulentlv  or  corruptly  combine,  conspire,  or  agree  with 
any  person  or  persons,  with  mtent  to  un&irly  or  wrongfully  sell  or  dispose 
of  the  proper^  committed  to  his  charge,  he  shall  upon  proof  thereof  be 
removed,  and  forfeit  all  fees  or  other  compensation  for  any  and  all  services 
in  connecticai  with  such  bankrupt's  estate,  and,  upon  conviction  thereof 
before  any  court  of  competent  jurisdiction,  shall  be  liable  to  a  fine  of  not 
more  than  ten  thousand  dollars,  or  imprisonment  in  the  penitentiarv  for  a 
term  of  not  exceeding  two  years,  or  'both  fine  and  imprisonment  at  the  dis- 
cretion of  the  court  And  any  person  so  combining,  conspiring,  or  agree- 
ing with  such  assignee  for  the  purpose  aforesaid  shsul,  upon  conviction,  be 
liaole  to  a  like  punishment*  That  the  assignee  shall  report,  under  oath, 
to  the  court  at  least  as  often  as  once  in  three  months,  the  condition  of  the 
estate  in  his  charge,  and  the  state  of  his  accounts  in  detail,  and  at  all  other 
times  when  the  court,  on  motion  or  otherwise,  shall  so  order.  And  on  any 
settlement  of  the  accounts  of  any  assignee,  he  shall  be  required  to  account 
for  all  interest,  benefit,  or  advantage  received,  or  in  any  manner  agreed  to 
be  received,  directly  or  indirectly,  from  the  use,  disposal,  or  proceedis  of  the 
bankrupt's  estate.  And  he  shall  be  required,  upon  such  settlement,  to 
make  and  file  in  court  an  affidavit  declaring,  according  to  the  truth, 
whether  he  has  or  has  not,  as  the  case  may  be,  received,  or  is  or  is  not,  as 
the  case  may  be,  to  receive  directly  or  indirectly,  any  interest,  benefit,  or 
advantage  from  the  use  or  deposit  of  such  funds ;  and  such  assignee  may 
be  examined  orally  upon  the  same  subject*,  and  if  he  shaU  wilf  luly  swear 
&lsely,  either  in  such  affi^davit  or  examination,  or  to  his  report  provided 
for  in  this  section,  he  shall  be  deemed  to  be  guilty  of  perjury,  and,  on  con- 
viction thereof,  be  punished  by  imprisonment  in  the  penitentiary  not  less 
than  one  and  not  more  than  five  years. 

Ssa  5.  That  section  eleven  of  said  act  be  amended  by  striking  out  the 
words  **  as  the  warrant  specifies  "  where  they  first  occur,  and  inserting  the 
words  *'^  as  the  marshal  shall  select,  not  exceeding  two ; "  and  inserting  after 
the  word  **  specifies  "  where  it  last  occurs,  the  words  ''  But  whenever  the 
creditors  of  the  bankrupt  are  so  numerous  as  to  make  any  notice  now 
required  by  law  to  them,  by  mail  or  otherwise,  a  crreat  and  disproportion- 
Sexpenii  to.the  eetete',  tie  court  may,  in  Ueu  t&f,  in  ite^iiSetion. 
order  such  notice  to  be  ^ven  by  publication  m  a  newspaper  or  newspapers, 
to  all  such  creditors  vmose  claims,  as  reported,  do  not  exceed  the  sums, 
respectively,  of  fifty  dollars." 

Sbo.  6.  That  the  first  elanse  of  section  twenty  of  said  act  be  amended 
by  adding,  at  the  end  thereof,  the  words  ^*  or  in  cases  of  compulsory  bank- 
ruptcy, aiter  the  act  ci  bankruptcy  upon  or  in  respect  of  which  the  adju- 
dication shall  be  made,  and  with  a  view  of  making  such  set-off." 

Sec.  7.  That  section  twenty-one  of  said  act  be  amended  by  inserting 
the  following  words  in  line  six,  immediately  after  ^^  thereby :"  **  But  a 
creditor  proving  his  debt  or  daim  shall  not  be  held  to  have  waived  his 
right  of  action  or  suit  against  the  bankrupt  where  a  dischai^e  has  been 
refused  or  the  proceedings  have  been  determined  without  a  discharge." 
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Sec.  8.  That  the  foUowiDg  words  shall  be  added  to  section  twenty-six 
of  said  act :  *^  That  in  all  caases  and  trials  arising  or  ordered  under  this 
act,  the  alleged  bankrupt,  and  any  party  thereto,  shall  be  a  competent 
witness." 

Sec.  9.  That  in  cases  of  compalsory  or  involantary  bankruptcy,  llie  pro- 
visions of  said  act,  and  any  amendment  thereof,  or  of  any  supplement 
thereto,  requiring  the  payment  of  any  proportion  of  the  debts  of  the  bank- 
rupt, or  the  assent  of  any  portion  of  his  creditors,  as  a  condition  ct  his  dis- 
charge from  his  debts,  shall  not  apply ;  but  he  may,  if  otherwise  entitled 
thereto,  be  discharged  by  the  court  in  the  same  manner  and  with  the  same 
effect  as  if  he  had  paid  such  per  centum  of  his  debts,  or  as  if  the  required 
proportion  of  his  creditors  had  assented  thereto.  And  in  cases  of  Tolun- 
tary  bankruptcy,  no  discharge  shall  be  granted  to  a  debtor  whose  assets 
shall  not  be  equal  to  thirty  per  centum  of  the  claims  proved  against  his 
estate,  upon  which  he  shsdl  be  liable  as  principal  debtor,  without  the  as- 
sent of  at  least  one  fourth  of  his  creditors  in  number  and  one  third  in 
value;  and  the  provision  in  section  thirty-three  of  said  act  of  Mardi 
second,  eighteen  hundred  and  sixty-seven,  requiring  fifty  per  centum  of 
such  assets,  is  hereby  repealed. 

Sbo.  10.  That  in  cases  of  involuntary  or  compulsory  bankruptcy,  the 
period  of  four  months  mentioned  in  section  thirty-five  of  the  act  to  which 
this  is  an  amendment  is  hereby  changed  to  two  months;  but  this  provision 
shall  not  take  effect  until  two  months  after  the  passage  of  this  act.  And 
in  the  cases  aforesaid,  the  period  of  six  months  mentioned  in  said  section 
thirty-five  is  hereby  changed  to  three  months ;  but  this  provision  shall  not 
take  effect  until  three  mouths  after  the  passage  of  this  act. 

Sec.  11.  That  section  thirty-five  of  said  act  be,  and  the  same  is  hereby, 
amended  as  follows :  First,  after  the  word  ^^and,*'  in  line  eleven,  insert  the 
word  ^knowing;*'  secondly,  after  the  word  ^^ attachment,'*  in  the  same 
line,  insert  the  words  ^*  sequestration,  seizure ; "  thirdly,  after  the  word 
^*  and,"  in  line  twenty,  insert  the  word  ^^  knowing."  And  nothing  in  said 
section  thirty-five  shall  be  construed  to  invalidate  any  loan  of  actual  value, 
or  the  security  therefor,  made  in  good  faith  upon  a  security  taken  in  good 
faith  on  the  occasion  of  the  making  of  such  loan. 

Sbo.  12.  That  sectioh  thirty-nine  of  said  act  of  March  second,  eighteen 
hundred  and  sixty-seven,  be  amended  so  as  to  read  as  follows :  — 

**Sec.  39.  That  any  person  residing,  and  o^ng  debts,  as  aforesaid, 
who,  after  the  passage  of  this  act,  shall  depart  from  the  state,  district,  or 
territory  of  which  he  is  an  inhabitant,  with  intent  to  defraud  his  creditors; 
or,  being  absent,  shall,  with  such  intent,  remain  absent ;  or  shall  conceal 
himself  to  avoid  the  seivice  of  legal  process  in  any  action  for  the  recovery 
of  a  debt  or  demand  provable  under  this  act ;  or  shall  conceal  or  remove 
any  of  his  property  to  avoid  its  being  attached,  taken,  or  sequestered  on 
legal  process ;  or  shall  make  any  assignment,  gift,  sale,  conveyance,  or  trans- 
fer of  his  estate,  property,  rights,  or  credits,  either  within  the  United  States 
or  elsewhere,  with  intent  to  delay,  defraud,  or  hinder  his  creditors ;  or  who 
has  been  arrested  and  held  in  custody  under  or  by  virtue  of  mesne  process 
or  execution,  issued  out  of  any  court  of  the  United  States  or  of  any  state^ 
district,  or  territory  within  which  such  debtor  resides  or  has  property, 
founded  upon  a  demand  in  its  nature  provable  against  a  bankrupt's  estate 
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under  this  act,  and  for  a  sum  exceeding  one  hundred  dollars,  and  such  pro- 
cess is  remaining  in  force  and  not  discharged  by  payment,  or  in  any  other 
manner  provided  by  the  law  of  the  United  States,  or  of  such  state,  district, 
or  territory  applicable  thereto,  for  a  period  of  twenty  days,  or  has  been 
actually  imprisoned  for  more  than  twenty  days  in  a  civil  action  founded  on 
contract  for  the  sum  of  one  hundred  dollars  or  upward ;  or  who,  being 
bankrupt  or  insolvent,  or  in  contemplation  of  bankruptcy  or  insolvency, 
shall  make  any  payment,  gift,  grant,  sale,  conveyance,  or  transfer  of  money 
or  other  property,  estate,  rights,  or  credits,  or  confess  judgment,  or  give 
any  warrant  to  confess  judgment,  or  procure  his  property  to  be  taken  on 
le^  process,  with  intent  to  give  a  preference  to  one  or  more  of  his  cred- 
itors, or  to  any  person  or  persons  who  are  or  may  be  liable  for  him  as 
indorsers,  bail,  sureties,  or  otherwise,  or  with  the  intent,  by  such  disposition 
of  his  property,  to  defeat  or  delay  the  operation  of  this  act;  or  who,  being 
a  bank,  banker,  broker,  merchant,  trader,  manufacturer,  or  miner,  has 
fraudulently  stopped  payment ;  or  who,  being  a  banker,  broker,  merchant, 
trader,  manufacturer,  or  miner,  has  stopped  or  suspended  and  not  resumed 
payment,  within  a  period  of  forty  days,  of  his  commercial  paper  (made  or 
passed  in  the  course  of  his  business  as  s^ch,  or  who,  being  a  bank  or  banker, 
shall  fail  for  forty  days  to  pay  any  depositor  upon  demand  of  payment  law- 
fully made),  shaU  be  deemed  to  have  committed  an  act  of  bankruptcy,  and, 
subject  to  the  conditions  hereinafter  prescribed,  shall  be  adjudged  a  bank- 
rupt on  the  petition  of  one  or  more  of  his  creditors,  who  shall  constitute 
one  fourth  thereof,  at  least,  in  number,  and  the  aggregate  of  whose  debts 
provable  under  this  act  amounts  to  at  least  one  third  of  the  debts  so  prov- 
able :  Provided^  That  such  petition  is  brought  within  six  months  after 
such  act  of  bankruptcy  shall  have  been  committed.  And  the  provisions 
of  this  section  shall  apply  to  all  cases  of  compulsory  or  involuntary  bank- 
ruptcy commenced  since  the  first  day  of  December,  eighteen  hundred  and 
seventy-three,  as  well  as  to  those  commenced  hereafter.  And  in  all  cases 
commenced  since  the  first  day  of  December,  eighteen  hundred  and  seventy- 
three,  and  prior  to  the  passage  of  this  act,  as  well  as  those  commenced 
hereafter,  the  court  shall,  if  such  allegation  as  to  the  number  or  amount 
of  petitioning  creditors  be  denied  by  the  debtor,  by  a  statement  in  writing 
to  that  efiFect,  require  him  to  file  in  court  forthwith  a  full  list  of  his  cred- 
itors, with  their  places  of  residence  and  the  sums  duefthem  respectively,  and 
shall  ascertain,  upon  reasonable  notice  to  the  creditors,  whether  one  fourth 
in  number  and  one  third  in  amount  thereof,  as  aforesaid,  have  petitioned 
that  the  debtor  be  adjudged  a  bankrupt.  But  if  such  debtor  shall,  on  the 
filing  of  the  petition,  admit  in  writing  that  the  requisite  number  and 
amount  of  creditors  have  petitioned,  the  court,  if  satisfied  that  the  admis- 
sion was  made  in  good  faith,  shall  so  adjudge ;  which  judgment  shall  be 
final,  and  the  matter  proceed  without  further  steps  on  that  subject.  And 
if  it  shall  appear  that  such  number  and  amount  have  not  so  petitioned,  the 
court  shall  grant  reasonable  time,  not  exceeding,  in  cases  heretofore  com- 
menced, twenty  days,  and,  in  cases  hereafter  commenced,  ten  days,  within 
which  other  creditors  may  join  in  such  petition.  And  if,  at  the  expiration 
of  such  time  so  limited,  the  number  and  amount  shall  comply  with  the 
requirements  of  this  section,  the  matter  of  bankruptcy  may  proceed ;  but 
if,  at  the  expiration  of  such  limited  time,  such  number  and  amount  shall 
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not  answer  the  requirements  of  this  section,  the  proceedings  shall  be  dis- 
missed, and,  in  cases  hereafter  commenced,  with  costs ;  and  if  such  person 
shall  be  adjudged  a  bankrupt,  the  assignee  may  recover  back  the  money  or 
property  so  paid,  conveyed,  sold,  assigned,  or  transferred  contrary  to  this 
act :  Provided^  That  the  person  receiving  such  payment  or  conveyance  had 
reasonable  .cause  to  believe  that  the  debtor  was  insolvent,  and  knew  that  a 
fraud  on  this  act  was  intended  ;  and  such  person,  if  a  creditor,  shall  not,  in 
cases  of  actual  fraud  on  his  part,  be  allowed  to  prove  for  more  than  a 
moiety  of  his  debt ;  and  this  limitation  on  the  proof  of  debts  shall  apply 
to  cases  of  voluntair  as  well  as  involuntary  bankruptcy  ;  and  the  petition 
of  creditors  under  this  section  may  be  sufficiently  verified  by  the  oaths  of 
the  first  five  signers  thereof,  if  so  many  there  be.  And  if  any  of  said  first 
five  signers  shsdl  not  reside  in  the  district  in  which  such  petition  is  to  be 
filed,  the  same  may  be  signed  and  verified  by  the  oath  or  oaths  of  the 
attorney  or  attorneys,  agent  or  agents,  of  such  signers.  And  in  computing 
the  number  of  creditors,  as  aforesaid,  who  shall  join  in  such  petition,  cred- 
itors whose  respective  debts  do  not  exceed  two  hundred  and  fifty  dollars 
shall  not  be  reckoned.  But  if  there  be  no  creditors  whose  debts  exceed 
said  sum  of  two  hundred  and  fifty  dollars,  or  if  the  requisite  number  of 
creditors  holding  debts  exceeding  two  hundred  and  fifty  dollars  &il  to  sign 
the  petition,  the  creditors  having  debts  of  a  less  amount  shall  be  reckoned 
for  the  purposes  aforesaid." 

Seg.  13.  That  section  forty  of  said  act  be  amended  by  adding  at  the 
end  thereof  the  following  words:  ^*  And  if,  on  the  return-day  of  the  order 
to  show  cause  as  aforesaid,  the  court  shall  be  satisfied  that  the  requirement 
of  section  thirty-nine  of  said  act  as  to  the  number  and  amount  of  petition- 
ing creditors  has  been  complied  with,  or  if,  within  the  time  provided  for 
in  section  thirty-nine  of  this  act,  creditors  sufficient  in  number  and  amount 
shall  sign  such  petition  so  as  to  make  a  total  of  one  fourth  in  number  d 
the  creditors  and  one  third  in  the  amount  of  the  provable  debts  against  the 
bankrupt,  as  provided  in  said  section,  the  court  shall  so  adjudge,  which 
judgment  shall  be  final ;  otherwise  it  shall  dismiss  the  proceedings,  and  in 
cases  hereafter  commenced  with  costs." 

Sec.  14.  That  section  forty-one  of  said  act  be  amended  as  follows: 
After  the  word  *^  bankruptcy,"  iu  line  eight,  strike  out  all  of  said  section 
and  insert  the  words,  ^^  Or,  at  the  election  of  the  debtor,  the  court  may,  in 
its  discretion,  award  a  venire  facias  to  the  marshal  of  the  district,  return- 
able within  ten  days  before  him  for  the  trial  of  the  facts  set  forth  in  the 
petition,  at  which  time  the  trial  shall  be  had,  unless  adjourned  for  cause. 
And  unless,  upon  such  hearing  or  trial,  it  shall  appear  to  the  satisfaction 
of  said  court,  or  of  the  jury,  as  the  case  may  be,  that  the  facts  set  forth 
in  said  petition  are  true,  or  if  it  shall  appear  that  the  debtor  has  paid  and 
satisfied  all  liens  upon  his  property,  in  case  the  existence  of  such  liens  was 
the  sole  ground  of  the  proceeding,  the  proceeding  shall  be  dismissed,  and 
the  respondent  shall  recover  costs ;  and  all  proce^incs  in  bankruptcy  may 
be  discontinued  on  reasonable  notice  and  hearing,  wiui  tlie  approval  of  the 
court,  and  upon  the  assent,  in  writing,  of  such  debtor,  and  not  less  dian 
one  half  of  his  creditors  in  number  and  amount ;  or,  in  case  all  the  cred- 
itors and  such  debtor  assent  thereto,  such  discontinuance  shall  be  ordered 
and  entered ;  and  all  parties  shall  be  remitted,  in  either  case,  to  the  same 
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rights  and  duties  existing  at  the  date  of  the  filing  of  the  petition  for  bank- 
ruptcy, except  so  far  as  such  estate  shall  have  been  already  administered 
and  <£8posea  of.  And  the  court  shall  have  power  to  make  all  needful 
orders  and  decrees  to  carry  the  foregoing  provision  into  eflfect." 

Sec.  15.  That  section  eleven  of  said  act  be  amended  by  inserting  the 
words  "  and  valuation  "  after  the  word  '*  inventory  "  in  the  twenty-first 
line  ;  and  that  section  forty-two  of  said  act  be  amended  by  inserting  the 
words  "  and  valuation  "  after  the  word  "  inventory  "  in  the  fifteenth  line. 

Sec.  16.  That  section  forty-nine  of  said  act  be  amended  by  striking 
out,  after  the  word  "  the,"  in  hne  five,  the  words  "  supreme  courts,"  and 
insertinff  in  lieu  thereof  *^  district  courts ; "  and  in  line  six,  after  the  word 
**  states, '  inserting  the  words  "  subject  to  the  general  superintendence 
and  jurisdiction  conferred  upon  circuit  courts  by  section  two  of  said  act." 

COMPOSITION  WITH  CBEDITOBS. 

Sec.  17.  That  the  following  provisions  be  added  to  section  forty-three 
of  said  act :  That  in  all  cases  of  bankruptcy  now  pending,  or  to  be  here- 
after pending,  by  or  against  any  person,  whether  an  adjudication  in  bank- 
ruptcy shall  have  been  had  or  not,  the  creditors  of  such  alleged  bankrupt 
may,  at  a  meeting  called  under  the  diSrection  of  the  court,  and  upon  not 
less  than  ten  days'  notice  to  each  known  creditor  of  the  time,  place,  and 
purpose  of  such  meeting,  such  notice  to  be  personal  or  otherwise,  as  the 
ceurt  may  direct,  resolve  that  a  composition  proposed  by  the  debtor  shall 
be  accepted  in  satisfaction  of  the  debts  due  to  them  from  the  debtor. 
And  such  resolution  shall,  to  be  operative,  have  been  passed  by  a  majority 
in  number  and  three  fourths  in  value  of  the  creditors  of  the  debtor  as- 
sembled at  such  meeting  either  in  person  or  by  proxy,  and  shall  be  con- 
firmed by  the  signatures  thereto  of  the  debtor  and  two  thirds  in  number 
and  one  half  in  value  of  all  the  creditors  of  the  debtor.  And  in  calculat- 
ing a  majority  for  the  purposes  of  a  composition  under  this  section,  cred- 
itors whose  debts  amount  to  sums  not  exceeding  fifty  dollars  shall  be  reck- 
oned in  the  majority  in  value,  but  not  in  the  majority  in  number  ;  and 
the  value  of  the  debts  of  secured  creditors  above  the  amount  of  such  secu- 
rity, to  be  determined  by  the  court,  shall,  as  nearly  as  circumstances  ad- 
mit, be  estimated  in  the  same  way.  And  creditors  whose  debts  are  fully 
secured  shall  not  be  entitled  to  vote  upon  or  to  sign  such  resolution  with- 
out first  relinquishing  such  security  for  the  benefit  of  the  estate. 

The  debtor,  unless  prevented  by  sickness  or  other  cause  satisfactory  to 
such  meeting,  shall  be  present  at  the  same,  and  shall  answer  any  inquiries 
made  of  him  ;  and  he,  or,  if  he  is  so  prevented  from  being  at  such  meet- 
ing, some  one  in  his  behalf,  shall  produce  to  the  meeting  a  statement 
showing  the  whole  of  his  assets  and  debts,  and  the  names  and  addresses  of 
the  creditors  to  whom  such  debts  respectively  are  due. 

Such  resolution,  together  with  the  statement  of  the  debtor  as  to  his  as- 
sets and  debts,  shall  be  presented  to  the  court ;  and  the  court  shall,  upon 
notice  to  all  the  creditors  of  the  debtor  of  not  less  than  five  days,  and  upon 
hearing,  inquire  whether  such  resolution  has  been  passed  in  the  manner 
directed  by  this  section  ;  and  if  satisfied  that  it  has  been  so  passed,  it  shall, 
subject  to  the  provisions  hereinafter  contained,  and  upon  being  satisfied 
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that  the  same  is  for  the  best  interest  of  all  concerned,  caose  such  resolu- 
tion to  be  recorded  and  statement  of  assets  and  debts  to  be  filed ;  and 
until  such  record  and  filing  shall  have  taken  place,  such  resolution  shall  be 
of  no  validity.  And  any  creditor  of  the  debtor  may  inspect  such  recoid 
and  statement  at  all  reasonable  times. 

The  creditors  may,  by  resolution  passed  in  the  manner  and  under  the 
circumstances  aforesaid,  add  to,  or  vary  the  provisions  of,  any  composition 
previously  accepted  by  them,  without  prejudice  to  any  persons  taking  inter- 
ests under  such  provisions  who  do  not  assent  to  such  addition  or  variation. 
And  any  such  additional  resolution  shall  be  presented  to  the  court  in  the 
same  manner  and  proceeded  with  in  the  same  way  and  with  the  same  con- 
sequences as  the  resolution  by  which  the  composition  was  accepted  in  the 
first  instance.  The  provisions  of  a  composition  accepted  by  such  resolu- 
tion in  pursuance  of  this  section  shall  be  binding  on  all  the  creditors  whose 
names  and  addresses  and  the  amounts  of  the  debts  due  to  whom  are  shown 
in  the  statement  of  the  debtor  produced  at  the  meeting  at  which  the  reso- 
lution shall  have  been  passed,  but  shall  not  afiEeet  or  prejudice  the  rights 
of  any  other  creditors. 

Where  a  debt  arises  on  a  biU  of  exchange  or  promissory  note,  if  the 
debtor  shall  be  ignorant  of  the  holder  of  any  such  bill  of  exchange  or 
promissory  note,  he  shall  be  required  to  state  the  amount  of  such  bill  or 
note,  the  date  on  which  it  falls  due,  the  name  of  the  acceptor  and  of  the 
person  to  whom  it  is  payable,  any  other  particubirs  vnthin  his  knowl- 
edge respecting  the  same ;  and  the  insertion  of  such  particulars  shall  be 
deemed  a  sufficient  description  by  the  debtor  in  respect  to  such  debt. 

Any  mistake  made  inadvertently  by  a  debtor  in  the  statement  of  his 
debts  may  be  corrected  upon  reasonable  notice,  and  with  the  consent  of  a 
general  meeting  of  his  creditors. 

Every  such  composition  shall,  subject  to  priorities  declared  in  said  act, 
provide  for  a  pro  rata  payment  or  satisfaction,  in  money,  to  the  creditors 
of  such  debtor  in  proportion  to  the  amount  of  their  unsecured  debts,  or 
their  debts  in  respect  to  which  any  such  security  shall  haye  been  duly  sur- 
rendered and  given  up. 

The  provisions  of  any  composition  made  in  pursuance  of  this  section 
may  be  enforced  by  the  court,  on  motion  made  in  a  summary  manner  by 
any  person  interested,  and  on  reasonable  notice  ;  and  any  disobedience  of 
the  order  of  the  court  made  on  such  motion  shall  be  deemed  to  be  a  con- 
tempt of  court.  Rules  and  regulations  of  court  may  be  made  in  relation  to 
proceedings  of  composition  herein  provided  for  in  the  same  manner  and 
to  the  same  extent  as  now  provided  by  law  in  relation  to  proceedings  in 
bankruptcy. 

If  it  shaJl  at  any  time  appear  to  the  court,  on  notice,  satisfactory  evi- 
dence, and  hearing,  that  a  composition  under  this  section  cannot,  in  con- 
sequence of  legal  difficulties,  or  for  any  sufficient  cause,  proceed  without 
injustice  or  undue  delay  to  the  creditors  or  to  the  debtor,  the  court  may 
refuse  to  accept  and  confirm  such  composition,  or  may  set  the  same  aside ; 
and,  in  either  case,  the  debtor  shall  be  proceeded  vnth  as  a  bankrupt  in 
conformity  with  the  provisions  of  law,  and  proceedings  may  be  had  ac- 
cordingly ;  and  the  time  during  which  such  composition  shall  have  been  in 
force  shall  not,  in  such  case,  be  computed  in  calculating  periods  of  time 
prescribed  by  said  act. 
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Sec.  18.  That  from  and  after  the  passage  of  this  act  the  fees,  commis- 
sions, charges,  and  allowances,  excepting  actual  and  necessary  disburse- 
ments, of,  and  to  be  made  by,  the  officers,  agents,  marshals,  m€fssengers, 
assignees,  and  registers  in  cases  of  bankruptcy,  shall  be  reduced  to  one 
half  of  the  fees,  commissions,  charges,  and  allowances  heretofore  proyided 
for  or  made  in  like  cases  :  Provided^  That  the  preceding  provision  shall 
be  and  remain  in  force  until  the  justices  of  the  supreme  court  of  the 
United  States  shall  make  and  promulgate  new  rules  and  regulations  in  re- 
spect to  the  matters  aforesaid,  under  the  powers  conferred  upon  them  by 
sections  ten  and  forty-seven  of  said  act,  and  no  longer,  which  duties  they 
shall  perform  as  soon  as  may  be.  And  said  justices  shall  have  power  un- 
der said  sections,  by  general  regulations,  to  simplify,  and  so  far  as  in  their 
judgment  will  conduce  to  the  benefit  of  creditors,  to  consolidate  the  duties 
of  the  register,  assignee,  marshal,  and  clerk,  and  to  reduce  fees,  costs,  and 
charges,  to  the  end  that  prolixity,  delay,  and  unnecessary  expense  may  be 
avoided.  And  no  register  or  clerk  of  court,  or  any  partner  or  clerk  of 
such  register  or  derk  of  court,  or  any  person  having  any  interest  with 
either  in  any  fees  or  emoluments  in  bankruptcy,  or  with  whom  such  reg- 
ister or  clerk  of  court  shall  have  any  interest  in  respect  to  any  matter  in 
bankruptcy,  shall  be  of  counsel,  solicitor,  or  attorney,  either  in  or  out  of 
court,  in  any  suit  or  matter  pending  in  bankruptcy  in  either  the  circuit  or 
district  court  of  his  district,  or  in  an  appeal  therefrom.  Nor  shall  they,  or 
either  of  them,  be  executor,  administrator,  guardian,  commissioner,  ap- 
praiser, divider,  or  assignee  of  o!r  upon  any  estate  within  the  jurisdiction 
of  either  of  said  courts  of  bankruptcy ;  nor  be  interested,  directly  or  in- 
directly, in  the  fees  or  emoluments  arising  from  either  of  said  trusts.  And 
the  words  ^^  except  such  as  are  established  by  this  act  or  by  law,"  in  sec- 
tion ten  of  said  act,  are  hereby  repealed. 

Sec.  19.  That  it  shall  be  the  duty  of  the  marshal  of  each  district,  in 
the  month  of  July  of  each  year,  to  report  to  the  clerk  of  the  district  court 
of  such  district,  in  a  tabular  form,  to  be  prescribed  by  the  justices  of  the 
supreme  court  of  the  United  States,  as  well  as  such  other  or  further 
information  as  may  be  required  by  said  justices. 

First,  the  number  of  cases  in  bankruptcy  in  which  the  warrant  pre- 
scribed in  section  eleven  of  said  act  has  come  to  his  hands  during  the  year 
ending  June  thirtieth,  preceding ; 

Secondly,  how  many  such  warrants  were  returned,  with  the  fees,  costs, 
expenses,  and  emoluments  thereof,  respectively  and  separately ; 

Thirdly,  the  total  amount  of  all  other  fees,  costs,  expenses,  and  emolu- 
ments, respectively  and  separately,  earned  or  received  by  him  during  such 
year  from  or  in  respect  of  any  matter  in  bankruptcy ; 

Fourthly,  a  summarized  statement  of  such  fees,  costs,  and  emoluments, 
exclusive  of  actual  disbursements  in  bankruptcy,  received  or  earned  for 
such  year ; 

Fifthly,  a  summarized  statement  of  all  actual  disbursements  in  such  cases 
for  such  year. 

And  in  like  manner,  every  register  shall,  in  the  same  month  and  for  the 
same  year,  make  a  report  to  such  clerk  of, 

First,  the  number  of  voluntary  cases  in  bankruptcy  coming  before  him 
during  said  year ; 
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Secondly,  the  amount  of  assets  and  liabilities,  as  nearly  as  may  be,  of 
the  bankrupts; 

Thirdly,  the  amount  and  rate  per  centum  of  all  dividends  declared ; 

FourtUy,  the  disposition  of  all  such  cases ; 

Fifthly,  the  number  of  compulsory  cases  in  bankruptcy  coming  before 
him,  in  the  same  way  ; 

Sixthly,  the  amount  of  assets  and  liabilities,  as  nearly  as  may  be,  of  such 
bankrupts; 

Seventhly,  the  disposition  of  all  such  cases  ; 

Eighthly,  the  amounts  and  rate  per  centum  of  all  dividends  declared  in 
such  cases ; 

Ninthly,  the  total  amount  of  fees,  charges,  costs,  and  emoluments  of 
every  sort,  received  or  earned  by  such  roister  during  said  year  in  each 
class  of  cases  above  stated. 

And  in  like  manner,  every  assignee  shall,  during  said  month,  make  like 
return  to  such  clerk  of. 

First,  the  number  of  voluntary  and  compulsory  cases,  respectively  and 
separately  in  his  charge  during  said  year ; 

SeconcUy,  the  amount  of  assets  and  liabilities  therein,  respectively  and 
separately ; 

Thirdly,  the  total  receipts  and  disbursements  therein,  respectively  and 
separately ; 

Fourthly,  the  amount  of  dividends  paid  or  declared,  and  the  rate  per 
centum  thereof,  in  each  class,  respectively  and  separately ; 

Fifthly,  the  total  amount  of  all  his  fees,  charges,  and  emoluments,  of 
every  kind  therein,  earned  or  received ; 

Sixthly,  the  total  amount  of  expenses  incurred  by  him  for  l^al  proceed- 
ings and  counsel  fees ; 

Seventhly,  the  disposition  of  the  cases  respectively ; 

Eighthly,  a  summarized  statement  of  both  classes  as  aforesaid. 

And  in  like  manner,  the  clerk  of  said  court,  in  the  month  oi  August, 
in  each  year,  shall  make  up  a  statement  for  such  year,  ending  June  thir- 
tieth, of. 

First,  all  cases  in  bankruptcy  pending  at  the  beginning  of  the  said  yeur; 

Secondly,  all  of  such  cases  disposed  of ; 

Thirdly,  all  dividends  declared  therein ; 

Fourthly,  the  number  of  reports  made  from  each  assignee  therein ; 

Fifthly,  ihe  disposition  of  all  such  cases ; 

Sixthly,  the  number  of  assignees'  accounts  filed  and  settled ; 

Seventhly,  whether  any  marshal,  register,  or  assignee  has  failed  to  make' 
and  file  with  such  clerk  the  reports  by  this  act  required,  and,  if  any  have 
failed  to  make  such  reports,  their  respective  names  and  residences. 

And  such  derk  shall  report  in  respect  of  all  cases  b^pm  during  said 
year.  » 

And  he  shall  make  a  classified  statement,  in  tabular  form,  of  all  his  fees, 
charges,  costs,  and  emoluments,  respectively,  earned  or  accrued  during  said 
year,  giving  each  head  under  which  the  same  accrued,  and  also  the  sum  of 
all  moneys  paid  into  and  disbursed  out  of  court  in  bankruptcy,  and  the 
balance  in  hand  or  on  deposit. 

And  all  the  statements  and  reports  herein  required  shall  be  under  oatlK, 
and  signed  by  the  persons  respectively  making  the  same. 
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'  And  said  clerk  shall,  in  said  month  of  August,  transmit  every  such 
statement  and  report  so  filed  ynth  him,  together  with  his  own  statement 
and  report  aforesaid,  to  the  attorney  general  of  the  United  States. 

Any  person  who  shall  violate  the  provisions  of  this  section  shall,  on 
motion  made,  under  the  direction  of  the  attorney  general,  be  by  the  dis- 
trict court  dismissed  from  his  office,  and  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  on  conviction  thereof,  be  punished  by  a  fine  of  not  more 
than  five  hundred  dollars,  or  by  imprisonment  not  exceeding  one  year. 

Sec.  20.  That  in  addition  to  the  officers  now  authorized  to  take  proof 
of  debts  against  the  estate  of  a  bankrupt,  notaries  public  are  hereby 
authorized  to  take  such  proof,  in  the  manner  and  under  the  regulations 
provided  by  law  ;  such  proof  to  be  certified  by  the  notary  and  attested  by 
his  signature  and  official  seal.    . 

Sec.  21.  That  all  acts  and  parts  of  acts  inconsistent  with  the  provisions 
of  this  act  be,  and  the  same  are  hereby,  repealed. 

Appboved,  June  22, 1874. 
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NOTES  OF  NEW  BOOKS. 


In  the  preparation  and  publication  of  the  Statutes  of  Illinois  for  the  session  of 
1878-74,  Wm.  L.  Gross,  Esq.,  has  achieved  as  pronounced  a  success  as  can  be  fotmd 
in  the  history  of  American  law  book  making.  The  legislature  rose  on  the  30th  of 
March  and  the  volume  was  ready  for  delivery  by  the  first  of  June,  while  the  laws  it 
contained  went  into  force  on  the  first  of  July.  The  book  embraces  what  is  tantamoant 
to  nearly  a  thousand  ordinary  pages,  and  from  first  to  last  gives  evidence  of  conscien- 
tious and  intelligent  labor.  It  nas  honest  marginal  notes,  a  full  index  and  other  essen- 
tials, all  well  done,  and  is,  mechanically,  unexceptionable.  Its  production,  under  the 
circumstances,  is  a  happy  vindication  of  American  enterprise. 

The  Profession  will  be  ^tified  to  learn  that  Messrs.  W.  H.  &  0.  H.  Morrisoiu 
of  Washington,  are  about  to  bring  out  a  continuation  of  Curtis**  Decision*^  to  be  edited 
by  Mr.  Justice  Miller. 

A  WORK  on  extraordinary  remedies,  including  Mandamus,  by  Jas.  I*  High,  Esq-i 
will  shortly  be  issued  by  Messrs.  Callaghan  &  Co.  of  Chicago. 

Messrs.  Baker,  Voorhis  &  Co.  of  New  York  have  ready  an  enlarged  and  revised 
edition,  the  sixth,  of  Sedgwick  on  Damages. 

The  same  house  have  in  preparation  a  new  edition  of  Sedgwick  of^  the  Construction 
of  Statutes,  with  notes  by  John  Norton  Pomeroy ,  LL.  D. 

John  D.  Parsons,  Esq.,  of  Albany,  announces  a  work  on  Nuisances^  by  H.  G. 
Wood,  Esq. 
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Cent.  L.  J Central  Law  Journal,  St.  Louis,  Mo., 

Souls,  Thomas  &  Wkntworth. 

Chicago  L.  N Chicago  Legal  NeioSy  Chicago,  III., 

Chicago  Legal  News  Co. 

Dailj  Beg Daily  Register,  New  York, 

SOS  Broadway,  N.  Y. 

Ins.  L.  J Insurance  Law  Journal,  New  York, 

C.  C.  HiNE,  1 76  Broadway. 

Int.  Bey.  Bee Internal  Revenue  Record,  New  York, 

W.  P.  &  F.  C.  Church. 

Leg.  Chron ,  .Legal  Chronicle,  Pottsville,  Pa., 

Sol.  Foster,  Jr.. 

Leg.  Grazette Legal  Gazette,  Philadelphia,  Pa., 

King  &  Baird. 

Leg.  lot Legal  Intelligencer,  Philadelphia,  Pa., 

J.  M.  Power  Wallace. 

Mo.  West.  Jur. Monthly  Western  Jurist,  Bloomington,  111., 

Thomas  F.  Tipton. 
Pac.  Law  Bep. Pacific  Law  Reporter,  San  Francisco,  Cal, 

J.   P.   BOOARDUS. 

Pittsb.  L.  J Pittsburg  Legal  Journal,  Pittsburg,  Pa., 

J.  W.  &  J.  S.  Murray. 

West.  Jur Western  Jurist,  Des  Moines,  iQwa, 

Mills  &  Co. 
ASSESSMENT. 

Assessment  by  officer  irregularly  elected.  —  Certain  land  sit- 
uated in  Fairview  Township  was  sold  for  the  taxes  of  1867  to  defend- 
ant, and  a  deed  made  therefor.  As  the  law  then  stood,  in  addition  to 
township  assessors,  there  was  chosen  by  each  incorporated  town  at  its  munic- 
ipal election  an  assessor,  who  listed  all  property  within  its  limits.  The 
township  assessors  were  elected  at  the  general  election  for  state  and  county 
officers.  The  incorporated  town  of  Anamosa  is  in  Fairview  Township. 
At  the  general  election  of  1866,  one  Arnold  was  elected  assessor  of  Fair- 
view  Township,  and  one  Dott,  at  the  same  election,  and  not  at  a  munici- 
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pal  election,  was  chosen  assessor  of  Anamosa,  and  gave  bond  and  took  the 
oath  of  o£Sce  as  required  bylaw.  Both  of  these  assessors  were  voted  for  by 
all  the  electors  of  the  township,  including  those  who  lived  within  the  limits 
of  the  town  of  Anamosa.  From  1863  until  after  the  assessment  of  the 
taxes  in  question,  it  was  the  custom  of  the  assessor  of  Anamosa  to  list 
the  land  outside  the  town,  the  land  in  controversy  among  others,  and  no 
objection  had  ever  been  made.  Seld^  that  the  assessments  so  made 
were  void.     Burley  v.  FUher^  West.  Jur.,  June,  1874. 

BANKRUPTCY, 

1.  Jurisdiction  of  United  States  supreme  court.  —  A  creditor 
opposed  the  discharge  of  a  voluntary  petitioner  and  was  overruled  by  the 
district  court,  whereupon  he  filed  a  petition  of  appeal  to  the  circuit 
court,  and  the  decree  below  was  affirmed.  Upon  appeal  to  the  supreme 
court,  it  was  held  that  the  case  could  not  go  beyond  the  circuit  court. 
Coit  V.  Xobin9on  ^  Chamberlain^  Leg.  Grazette,  June  12,  1874. 

2.  Abscondino  debtor.  —  Homestead  exemption.  —  A  bankrupt 
absconded  and  was  subsequently  proceeded  against  by  petition  of  cred- 
itors and  duly  adjudged  a  bankrupt.  His  wife,  who  remained  in  the  State, 
was  dispossessed  of  the  homestead  by  the  assignee.  It  appearing  that  the 
homestead  in  question  was  owned  oy  the  bankrupt,  and  occupied  by  his 
family  after  he  had  absconded,  it  was  ordered  that  the  same  be  restored 
to  the  wife.     In  re  Pratt^  Cent.  L.  J.,  June  11,  1874. 

circular. 

Sending  circular.  —  Offer  to  sell.  —  The  defendants  sent  to 
plaintiffs  a  circular  stating  ^^  Our  present  price  for  blue  seat  springs  is,*'  &c. 
Upon  receipt  of  the  circular,  three  days  after  it  was  mailed,  plaintiff  or- 
dered a  reasonable  number  of  springs  which  defendants  did  not  deliver. 
Subsequently  plaintiff  sued  for  breach  of  the  contract.  The  court  in- 
structed the  jury  that  sending  the  circular  was  an  offer  to  sell  at  the  price 
stated,  which,  having  been  accepted  by  plaintiff,  a  contract  was  entered 
into  for  the  infraction  of  which  defendants  were  liable.  Rail  v.  Kimbart, 
Chicago  L.  N.,  June  18, 1874. 

CONFISCATION  ACT. 

Proceedings  under,  etc.  —  The  proceedings  under  sections  5,  6,  and 
7  of  the  Confiscation  Act  are  proceedings  tn  rem.  Discussion  of  the  act 
and  of  the  practice  thereunder  by  Mr.  Justice  Strong,  writing  for  the 
supreme  court  of  the  United  States.  {71  S.  v.  Executor  of  Slidell  et  aL 
Chicago  L.  N.,  May  30, 1874. 

construction  of  statutes. 

1.  Special  Act.  — Interest  where  debt  is  payable  elsewhere 
than  where  hade.  —  A  railroad  company  was  incorporated  in  Ohio 
by  special  act,  one  section  of  which  provided  that  the  company  should  have 
power,  on  the  credit  of  the  company,  to  borrow  money,  not  exceeding  in 
amount  the  amount  of  capital  stock  by  this  act  authorized,  and  at  a  rate 
not  exceeding  seven  per  cent,  per  annum  ;  and,  for  the  purpose  of  perfect- 
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ing  said  loan,  the  directors  of  said  company  shall  have  power,  in  the  name 
of  the  company,  to  make  and  execute  such  bonds,  promissory  notes,  or 
other  evidences  of  debt,  and  payable  at  such  times  and  placei  as  shall  be 
agreed  upon  by  the  respective  parties  so  contracting,  which  ....  may  be 
made  transferable  and  redeemable^  in  such  form  and  at  such  times  and 
places  as  may  be  therein  designated. 

Subsequently,  by  another  special  act,  the  city  of  Cincinnati  was  author- 
ized to  loan  tlie  said  raibroad  companv  a  sum  of  money  ^^  upon  such  terms, 
conditions,  and  limitations  as  might  be  determined  upon  by  the  city  coun* 
cil."  A  loan  was  accordingly  duly  made  to  the  company,  the  council  tak- 
ing the  company's  bonds  bearing  interest  at  six  per  cent,  and  payable  in 
New  York,  but  reserving  interest  at  the  rate  of  seven  per  cent.,  six  per 
cent,  being  the  legal  rate.'  Held^  that  the  city  was  authorized  to  make 
the  loan.     ff.  ^  C,  R,  R.  Co.  v.  Cincinnati^  Am.  Law  Rec,  June,  1874. 

2.  Adoption  of  statute  op  anothee  state.  —  When  the  legisla- 
ture of  a  state  adopts  the  statute  of  another  state  it  adopts,  also,  the 
constructions  previously  given  it  by  the  courts  of  such  state,  unless  such 
constructions  are  clearly  untenable.  Streater  v.  The  People^  Mo.  West. 
Jur.,  June,  1874. 

CONTRACT. 

See  CiBCiTLAB;  Evidence,  4;.  Mistake;  Mortgage. 

CORPORATION. 

Liability  of  offices  of,  as  trustees.  —  In  respect  to  the  property 
of  the  corporation,  whether  it  be  land,  money,  securities,  capital  stock,  or 
other  property  held  by  the  corporation,  and  the  management  of  its  busi- 
ness, the  directors  are  trustees  for  the  stockholders.  The  relation  of  trus- 
tee and  cestui  que  trust  exists  wherever  the  action  of  the  directors  affects 
the  whole  body  of  the  stockholders. 

In  the  pubchase  of  stock  by  a  director  from  the  holder,  the  rela- 
tion of  trustee  and  cestui  que  trust  does  not  exist,  as  in  such  case  the  stock 
is  wholly  beyond  the  dominion  and  control  of  the  director,  and  he  has  no 
duty  to  discharge  in  reference  to  it  other  than  the  duty  devolving  upon 
him  to  manage  prudently  the  affairs  and  property  of  the  corporation  it- 
self. Commissioners  of  Tippecanoe  Co.  v.  Meynolds^  Am.  Law.  Reg., 
June,  1874. 

counterfeit  note. 

Diligence  in  ascertaining  character  op  note.  —  Where  it  ap- 
peared that  the  plaintiff  had  kept  a  treasury  note,  that  he  alleged  to  be 
counterfeit,  upon  his  person  for  five  months  without  attempting  to  ascer- 
tain the  true  nature  of  the  note,  although  cognizant  of  facts  sufficient  to 
put  him  upon  inquiry,  it  was  held  that  he  could  not  recover,  the  lack  of 
diligence  being  sufficient  to  debar  his  right  of  action.  Atwood  v.  Corn- 
wall, Am.  Law  Reg.,  April,  1874. 

See  Evidence,  1. 

criminal  law. 

1.  Possession  of  stolen  property  is  a  circumstance  of  weight. 
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bat  18  not  enoagfa  of  itself  to  warrant  a  conviction.     People  t.  yaregea^ 
Pac.  Law  Rep.,  Sbtj  5, 1874. 

2.  Recetvikg  hoxet  known  to  have  been  obtained  bj  robbery  does 
not  constitute  robbery.  People  v.  Shepardeon^  Pac.  Law  Rep.,  May  12, 
1874. 

3.  Mubdeb  in  the  second  degree.  —  The  court  charged  the  jory 
as  follows :  ^*  If  yoo  believe  from  the  evidence  that  the  killing  was  nnlaw- 
faU  accompanied  with  malice,  but  not  deliberate  and  premeditated,  yoor 
verdict  will  be  murder  in  the  second  degree."  Held^  not  to  be  error. 
People  V.  DoyeU^  Pac  Law  Rep.,  May  6,  1874. 

4.  Charge  of  court  in  criminal  cases.  —  Homicide.  —  Counsel 
for  the  defendant  requested  the  court  to  charge :  *^  If,  under  the  instructions 
given  you,  you  shall  find  that  the  wood  in  dispute  between  the  defendant 
and  the  deceased,  at  the  time  of  the  killing,  was  the  property  of  the  de- 
fendant, then  the  defendant  was  not  required  by  law  to  deliver  or  give  up 
the  possession  of  said  wood  to  Blade,  the  deceased,  in  order  to  prevent 
such  personal  conflict  as  might  be  necessary  to  defend  his  possession  ;  but, 
on  the  contrary,  the  defendant  had  a  right  to  defend  his  possession  of  said 
wood  against  any  forcible  attempt  of  Black  to  take  it  from  him,  and,  if 
necessary  for  that  purpose,  had  a  right  to  kill  Black ;  for  the  owner  of 
personal  property  in  his  possession  has  a  right  to  use  such  force  as  is  neces- 
sary to  prevent  the  forcible  taking  of  it  from  his  possession  by  one  not  en- 
titled to  the  possession  of  it." 

The  court  gave  the  instruction  as  asked,  vrith  the  addition  following: 
*^  If,  however,  the  allied  trespass  is  unaccompanied  by  any  felonious  at- 
tempt, the  law  does  not  admit  the  force  of  the  provocation  to  be  sufficient 
to  warrant  the  owner  to  make  use,  in  repelling  the  trespass,  of  a  deadly 
weapon ;  and  if,  under  such  circumstances,  the  owner  of  the  property 
vnth  a  deadly  weapon  slays  the  trespasser,  the  owner  is  guilty  of  mur-^ 
der." 

The  defendant  excepts  to  that  portion  of  the  instruction  added  by  the 
court,  because  it  declares  that  nothing  short  of  an  attempt  to  commit  a 
felony  csud  be  admitted  as  a  sufficient  provocation  to  reduce  the  homicide 
below  murder.    Meld,  that  the  instruction,  as  originally  drawn,  assumed 
that  the  defendant  was  acting  in  self-defence,  with  full  possession  of  his 
faculties  and  control  of  his  temper.     It  was  addressed  to  the  question  of 
justification^  and  not  to  the  gross  provocation  and  irresistible  passion  which 
enter  into  the  definition  of  manslaughter.     The  proviso,  added  by  the 
court,  simply  announced  that,  in  a  certain  event,  the  defendant  would  still 
be  guilty  of  murder,  notwithstanding  the  general  proposition  contained 
in  the  instruction  as  prepared  by  oounseL 

ESTOPPEL. 

Municipal  officers  are  powerless  to  bind  the  public  so  as  to  work 
an  estoppeL     Cflements  v.  Hamilton  County^  Am.  Law  Rec.,  June,  1874. 

See  Husband  asd  Wife,  3. 

evidence. 

1.  As  to  genuineness  of  treasury  note.  —  Bankers  are  compe- 
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tent  to  testify  as  experts  to  determine  the  genuineness  of  a  treasury  note. 
The  opinions  of  persons  through  whose  hands  it  has  passed  may,  however, 
be  inadmissible.     Atwood  v.  ComwalU  Am.  Law.  Reg.,  April,  1874. 

2.  Opinions  as  to  quality  are  incompetent  unless  there  be  fraud  or 
warranty.     Whitaker  v.  Uastwtck^  Leg.  Int.,  May  22,  1874. 

3.  Ejection  from  car  on  railroad.  —  Offer  to  pay  upon  sur- 
render OF  TICKET.  —  A  party  purchased  a  ticket  to  a  particular  place, 
before  arriving  at  which  he  voluntarily  left  the  train  without  informing 
the  conductor  of  any  intention  to  continue  the  journey  to  the  place  named 
on  the  ticket.  Several  days  afterward  he  attempted  to  ride  upon  the 
ticket  to  the  place  named,  upon  another  train,  the  conductor  of  which 
took  up  the  ticket  and  put  the  party  off.  Li  an  action  for  damages,  the 
exclusion  of  evidence  that  the  party  offered  to  pay  upon  a  surrender  of 
his  ticket  was  held  to  be  error.  Vankirk  y.  Penn,  R.  jB.  Cb.,  Leg.  Gh^- 
zette.  May  29, 1874. 

4.  Declarations  of  ticket  agent  after  sale  of  ticket. — 
Evidence  of  the  declarations  of  a  ticket  agent  as  to  a  party's  right  to  ride 
upon  a  ticket  which  the  agent  had  sold,  held  to  be  inadmissible  as  evidence 
of  a  contract,  but  not  inadmissible  as  evidence  of  the  good  faith  of  the 
party  in  his  claim  to  ride  upon  the  ticket.     lb* 

6.  Party  on  railroad  permitted  to  rede  past  stations. — 
Putting  party  off  between  stations.  —  The  conductor  having  suf- 
fered the  plaintiff  to  ride  past  several  stations  before  ejecting  him,  and 
then  having  put  him  out,  remote  from  anv  shelter,  and  in  a  severe  storm ; 
it  was  held^  that  those  circumstances  might  be  considered  by  the  jury  in 
deciding  whether  the  conductor  intentionally  selected  an  inhospitable  spot, 
or  whether  it  happened  to  be  the  locality  of  the  plaintiff's  persistent  re- 
fusal to  pay.     lb. 

6.  Affirhative  proof  to  rebut  evidence  of  different  state- 
ments OUT  OF  COURT.  —  When  an  attempt  is  made  to  impeach  a  witness 
by  proving  former  contradictory  statements,  he  may  be  supported  by 
evidence  that  he  has  made  to  other  persons  declarations  consistent  with  his 
testimony.  Such  is  the  law  of  Indiana,  and  perhaps  of  Pennsylvania  and 
North  Carolina.  In  New  York,  as  in  England,  after  much  uncertainty, 
the  rule  seems  now  to  be  settled  that  such  evidence  is  ordinarily  inadmis- 
sible ;  and  in  others  of  the  states  it  is  rejected.  The  best  elementary 
writers  reach  the  conclusion  that  the  evidence  is  to  be  received  only  in  ex- 
ceptional cases.     People  v.  Dot/ell^  Pac  Law.  Rep.,  May  5,  1874. 

7.  Declarations  of  deceased  party.  —  A  shipmaster  and  owner 
procured  a  marine  insurance  policy  upon  his  one  quarter  of  his  vessel  ^^  on 
account  of  whom  it  may  concern ; "  loss  payable  to  himself.  The  vessel 
was  lost  during  the  vovage  covered  by  the  policy,  with  the  master  and  all 
on  board.  The  plaintiff,  a  creditor  of  the  deceased  master,  brought  this 
action  upon  the  policy,  claiming  that  it  was  obtained  for  his  benefits  He 
introduced  testimony  of  the  declarations  of  the  deceased  that  if  the  plain- 
tiff would  make  him  a  loan  he  would  secure  him  by  a  policy  on  this  ves- 
sel ;  and  subsequent  declarations  that  the  loan  had  been  made  to  him  by 
the  plaintiff,  and  that  he  had  secured  the  plaintiff  by  procuring  a  policy  for 
his  benefit.  Held^  that  this  testimony  was  inadmissible  without  proof  that 
the  deceased  was  acting  as  plaintiff's  agent  in  effecting  the  insurance, 
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and  that  the  declarations  themBelves  were  not  competent  for  this  purpose. 
Sleeper  v.  Union  In%.  Co.^  Ins.  L.  J.,  June,  1874. 

8.  Legal  practitionebs  are  competent  as  experts  to  proTe  tiie  regu- 
larity of  a  judgment  obtained  in  one  state  in  a  trial  in  another.  CrafU 
V.  Clarkf  West.  Jur.,  June,  1874. 

See  Husband  and  Wife,  1,  4 ;  Insubange,  1,  2. 

HOMESTEAD    EXEMPTION. 

1.  The  Mississippi  statute  of  1865  held  to  be  unconstitutional  in  so 
far  as  it  applies  to  debts  created  before  its  passage.  Iduljf  y.  Phipps^ 
Am.  Law  Reg.,  April,  1874. 

2.  Construction  of  the  Homestead  Act  of  Missouri,  and  discussion  of 
the  nature  of  homestead  exemptions  and  the  laws  which  relate  thereto. 
Volger  y.  Montgomery^  Am.  Law  Reg.,  April,  1874.' 

See  Bankruptct,  2. 

HUSBAND    AND    WIFE. 

1.  Husband  not  competent  witness.  —  In  Wisconsin  the  husband 
is  not  competent  as  a  witness  for  his  wife ;   this  incompetency  rests  on 

J  rounds  of  public  policy,  and  is  not  removed  by  the  statute  removing  the 
isqualification  of  interest.     In  re  Jone9y  Chicago  L.  N.,  May  16,  1874. 

2.  SBCURrriES  taken  in  wifb*s  name  wUl  not  pass  to  her  as  her 
separate  property,  if  they  were  so  drawn  simply  for  convenience:  it  must 
clearly  appear  that  they  were  intended  as  a  settlement  upon  her.  Where 
such  securities  are  used  and  collected  by  the  husband  with  the  wife's  con- 
sent, this  conduct  disproves  the  claim  that  they  were  intended  as  a  settle- 
ment upon  her. 

The  wife  having  allowed  the  husband  to  enjoy  the  credit  of  such  securi- 
ties and  their  proceeds,  cannot  afterwards  claim  them  as  against  crediton 
who  have  trusted  him  on  the  faith  of  such  apparent  ownership.     lb. 

3.  Estoppel.  —  If  the  wife  joins  the  husband  when  embarrassed  in 
conveying  his  property  to  their  children,  making  no  chums  for  henelf, 
she  cannot  afterwards  set  up  a  claim  when  such  conveyances  are  about  to 
be  set  aside.     lb* 

4.  CREDiBiLmr  op  wtpb's  testimony.  —  Where  the  wife's  testimony 
is  defective  and  contradictory,  particularly  about  the  most  material  mat- 
ters, her  statements  as  to  the  amount  of  her  claim  should  be  looked  upon 
with  suspicion.     Jh, 

6.  Operation  of  property  act  on  vested  rights.  —  A  note 
given  to  the  wife  for  money  loaned  by  her  while  unmarried,  and  prior  to 
the  passage  of  the  Married  Woman's  Irroperty  Act,  passes  to  the  husband 
under  the  common  law  rule,  and  his  vested  interest  therein  cannot  be  ab- 
rogated by  any  subsequent  act  of  the  l^slature ;  and  though  he  receives 
the  money  thereon  she  cannot  prove  the  amount  against  him  as  a  debt  in 
bankruptcy.     Ih. 

6.  Receipt  of  income  of  wife's  estate. — A  married  woman  may 
bestow  upon  her  husband  the  income  of  her  separate  estate ;  and  where 
the  husband,  with  the  consent  of  the  wife,  is  in  the  habit  of  receiving  such 
income  and  profits,  her  voluntary  choice  to  thus  dispose  of  them  for  the 
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use  and  benefit  of  the  family  is  sufficiently  apparent,  and  the  husband  will 
not  be  required  to  account  therefor  beyond  the  amount  received  during 
the  last  year. 

A  claim  founded  upon  such  receipt  of  income  and  profits  will  not  be 
allowed  against  the  husband^s  estate.    lb. 

See  Bankbuptcy  2;   Injunction. 

INJUNCTION 

Will  not  bb  obanted  to  restrain  sheriff*8  sale  to  test 
TITLE.  —  The  plaintiff,  a  married  woman,  filed  her  bill,  setting  forth  her 
title  to  real  estate  purchased  with  her  separate  money,  &c.,  and  praying 
for  an  injunction  to  restrain  a  sale  of  the  same  under  an  execution  upon  a 
judgment  against  her  husband.  Heldy  that  an  injunction  could  not  be 
granted,  the  purpose  of  the  sale  being  to  test  the  wife^s  title.  Shuster  v. 
jSennett^  Leg.  Int.,  June  26, 1874. 

INSURANCE. 

1.   InADMISSIBIUTY    of  parol    EVIDENCE    TO    EXPLAIN    POLICY.  — 

Where  two  parties  have  entered  into  a  written  contract,  all  previous  ne- 
gotiation and  propositions  in  relation  to  such  contract,  whether  parol  or 
written,  are  to  be  regarded  as  merged  in  the  final  agreement.  Such  pre- 
liminary matter  may  sometimes  be  admissible,  under  the  rule  which 
admits  evidence  of  the  surrounding  circumstances  for  the  purpose  of  ex- 
plaining an  ambiguous  expression,  but  never  when  the  terms  of  the  con- 
tract are  clear  ana  explicit.  The  legal  inference  in  all  such  cases,  if  the 
contract  varies  from  what  has  been  previously  said  or  written,  is,  that  the 
parties  upon  further  consideration  have  changed  their  views.  Policies  of 
insurance  are  no  exception  to  this  rule.  King  v.  JSnL  F.  ^  M.  Ins.  Oo.^ 
Ins.  L.  J.,  May,  1874. 

2.  Inadmissibility  of  proof  of  custom  to  explain  policy.  — 
Held,  that  it  was  error  to  permit  the  introduction  of  evidence  of  the  cus- 
tom of  another  company  to  explain  a  written  contract  of  insurance.     lb. 

3.  Reinsurance.  —  Liability  of  reinsurer  in  case  of  non- 
payment BY  FIRST  COMPANY.  —  A  policy  of  reinsurance  contained  the 
words,  "  Loss,  if  any,  payable  at  the  same  time  and  pro  rata  with  the 
assured : "  ffeld^  that  the  reinsurer  was  bound  to  pay  the  full  amount  for 
which  the  first  insurer  was  liable,  and  that  the  fact  of  bankruptcy  and 
payment  of  less  than  the  full  sum  of  the  policy  by  the  first  insurer  did 
not  affect  the  reinsurer's  liability.  In  re  Republic  Ins.  Co.,  Ins.  L.  J., 
May,  1874. 

4.  Marine  insurance.  —  Total  and  partial  loss  defined.  — 
In  order  to  constitute  a  total  loss  it  is  not  necessary  that  there  shall  be  a 
complete  destruction  of  the  thing  insured.  A  total  loss  may  occur  where 
parts  of  the  thing  insured  remain.  Thus,  where  more  than  half  the  parts 
of  a  sugar-packing  machine  were  delivered  to  the  insured,  but  no  part  in  a 
condition  in  which  it  was  capable  of  use,  it  was  held  there  was  a  total 
loss.     Great  Western  Ins.  Co.  y.  Fogarty,  Albany  L.  J.,  June  6, 1874. 

5.  Life   insurance.  —  One  who  dies  insolvent  can  make  no 
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testamentary  dispoBition  of  the  fund  aocming  from  an  insarance  policy 
upon  his  life  if  he  leave  neither  vidow  nor  child  ;  in  sach  event  the  fuid 
becomes  assets  to  be  applied  to  the  payment  of  debts.  Hathaway  v. 
Sherman^  Ins.  L.  J.,  June,  1874. 

6.  Descriptiox  of  pbopebtv.  —  The  property  was  described  as 
**  contained  in  letter  C,  Patterson's  Stores,  South  Front,  below  Pine  Street, 
Philadelphia."  Held^  that  ^^  letter  C,  Patterson's  stores,"  &c.,  having  a 
technical  meaning,  was  a  sufficient  description.  Bryee  v.  LarUlard  Firf 
Ins.  Co.  lb. 

7.  Where  PBEMinMS  abe  paid  by  a  thibd  pabty  who  is  not  a 
party  to  the  contract  of  insurance,  an  action  cannot  be  maintained  by  him 
in  his  own  name  to  recover  them  back*  No.  American  Ltfe  In$.  Co.  v. 
Wilson^  Ins.  L.  J.,  June,  1874. 

8.   FAILUBE  of  FOBEIGN  COMPANY  TO  COMPLY  WITH  STATE  BEGULA- 

TION8  DOES  NOT  AFFECT  POLICY,  —  A  life  policy  issued  by  a  foreign  in- 
surance company  is  not  rendered  void  by  the  neglect  of  the  company  to 
comply  with  the  provisions  of  the  act  of  April  16th,  1867,  providing  for 
the  incorporation  and  r^ulation  of  insurance  companies ;  nor  will  such 
neglect  in  an  action  brought  against  the  company  on  the  policy  release 
.  the  policy  holder  from  paying  premiums  according  to  the  terms  of  the 
policy.    Union  Mut.  Life  Ins.  Co  v.  McMillen^  Ins.  L.  J.,  June,  1874. 

9.  Waiveb  of  fobfeittbe.  —  Agency.  —  Antedated  beceipt,  etc. 
—  When  a  life  policy  is  made  and  accepted  upon  the  express  condition  that 
if  the  annual  premium  is  not  fully  paia  within  the  time  specified  the  policy 
*^  shall  be  null  and  void  and  wholly  forfeited,"  the  &ilure  to  pay  the  pre- 
mium avoids  the  policy. 

When  the  policy  also  provides  that  no  agent  of  the  company,  except 
the  president  and  secretary,  can  waive  such  forfeiture,  authonty  conferred 
upon  an  agent  before  the  premiums  become  due,  to  collect  them,  does  not 
impliedly  invest  him  with  authority  to  waive  the  forfeiture. 

Notwithstanding  the  limitation  upon  the  power  of  agents  declared  in 
the  policy  in  respect  to  waiving  the  forfeiture,  the  company  is  competent 
to  invest  such  authority  in  any  of  its  agents.  The  authority  may  be  ex- 
press, or  it  may  be  implied  from  circumstances ;  but  the  burden  of  show- 
ing it  in  either  case  is  on  the  party  claiming  its  exercise. 

An  agent  having  no  authority  to  waive  the  forfeiture,  acting  in  the  in- 
terest of  the  assured,  received  the  unpaid  part  of  a  premium  on  a  forfeited 
policy  after  the  life  insured  had  ended,  for  which  he  gave  a  receipt  ante- 
dated, and  forwarded  the  money  to  the  company,  concealing  the  facts  as  to 
such  payment.  Held^  that  the  receiving  of  the  money  by  the  company  in 
ignorance  of  such  facts  was  no  ratification  of  the  act  of  the  agent  in  re- 
ceiving the  money. 

The  fact  that  the  company,  on  tendering  back  the  money  so  received, 
omitted  to  return  certain  notes  given  in  part  payment  of  premiums,  bat 
which  the  forfeiture  of  the  policy  rendei^  uncollectable,  will  not  affect 
the  rights  of  the  parties  in  a  suit  on  the  policy ;  nor  is  the  fact  that  the 
notes  are  payable  to  order  material,  where  they  show  on  their  h/od  the 
consideration  for  which  they  were  g^ven.    lb. 

See  EviDSNCE,  7. 
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INTEREST. 

Rate  of  interest  upon  foreign  judgment.  — If  there  be  no  evi- 
dence of  the  rate  of  interest  allowed  upon  a  foreign  judgment,  the  rate 
prescribed  by  the  law  of  the  state  where  the  case  is  tried  will  be  adopted. 
Grafts  y.  Clark^  West  Jur.,  June,  1874. 

See  Construction  of  Statutes,  1. 

INTERNAL  REVENUE. 

Government  must  make  out  prima  facie  case.  —  Where  defend- 
ants, in  an  action  under  the  Internal  Revenue  Laws,  failed  to  produce  cer- 
tain books  which  would,  presumably,  have  disclosed  tYidX  primd  facie  case 
against  them  was  susceptible  of  explanation,  the  court  oelow  instructed 
the  jury  as  follows  :  **  The  proof  in  the  outset  may  be  defective.  It  may 
not  be  sufficient  to  enable  you,  without  any  doubt  or  hesitation,  to  find 
against  the  defendants,  and  still  it  may  be  your  duty,  nevertheless,  so  to 
find ;  for  although  I  instruct  you  that  the  case  must  be  made  out  beyond 
all  reasonable  doubt  in  this,  as  well  as  in  criminal  cases,  yet  the  course  of 
the  defendants  may  have  supplied,  in  the  presumptions  of  law,  all  which 
this  stringent  rule  demands.  In  determining,  therefore,  in  the  outset, 
whether  a  case  is  established  by  the  government,  you  will  dismiss  from 
your  minds  the  perplexing  question,  whether  it  is  so  made  out  beyond  all 
doubt.  It  needs  not,  in  the  exigencies  of  this  case,  be  so  proved  m  order 
to  throw  the  burden  of  explanation  upon  the  defendant,  if  from  the  facts 
you  believe  he  has  within  his  reach  that  power.  In  the  end,  all  reasonable 
doubt  must  be  removed  ;  but  here,  at  this  stage,  you  need  say  only,  ^  Is 
the  case  so  far  established  as  to  call  for  explanation  ?'"••..  Held^  that 
there  was  error  ;  that  the  government  was  required  to  make  out  its  case 
beyond  a  reasonable  doubt.  Chaffee  Sr  Co.  v.  U.  A,  Leg.  Gazette,  June 
26, 1874. 

See  Taxation,  1,  8. 


judicial  sale. 
See  Injunction. 

JURISDICTION. 

1.  Pbesumptions  as  to,  discussed  in  respect  of  judgments,  recitals  of 
the  record,  &c.,  by  Mr.  Justice  Field,  delivering  the  opinion  of  the  supreme 
court  of  the  United  States.  Calvin  v.  Page^  Chicago  L.  N.,  June  13, 
1874. 

2.  Op  United  Statbs  court  to  issue  mandamus  under  act  of 
March  8, 1873,  touching  Pacific  R.  R.  Co.  —  The  act  of  March  8, 
1878  (17  Stats,  at  Large,  509),  give  to  the  proper  circuit  court  jurisdic- 
tion in  mandamus  to  compel  the  Union  Pacific  Railroad  Company  to  oper- 
ate its  road  as  required  by  law.  There  must  be  jurisdiction  over  the  com- 
pany by  service  upon  it  to  enable  the  court  to  exerase  the  power  conferred 
by  the  act. 
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Whether  the  circuit  court  for  the  district  of  Iowa  can  acquire  jurisdic- 
tion over  the  company  under  this  act,  qucBre  t 

Private  persons  who  suffer  damage  and  inconvenience  from  the  failure 
of  the  company  to  operate  its  road  as  required  by  law,  may  institute  pro- 
ceedings under  the  act  of  March  8, 1873,  tupra^  without  the  sanction  of 
the  attorney  general. 

Cases  in  which  the  attorney  general  must,  and  in  which  private  citi- 
zens may  apply  for  the  writ  considered.  Sail  v.  U.  P.  S,  R.  Co.^  Chicago 
L.  N.,  June  13, 1874;  Cent.  L.  J.,  June  11, 1874. 

See  Bankbxjptct,  1 ;  LoiTisiAiff a. 

LIFE  INSURANCE. 

See  Insitbancb,  5,  7,  8,  9. 

LOUISIANA. 

The  fboyisiokal  cottbt  of  Louisiana,  established  by  the  Presi- 
dent on  the  20th  of  October,  1862,  was  in  the  rightful  exercise  of  its 
jurisdiction  on  the  3d  of  June,  1865.  The  said  court  was  dissolyed  on 
the  28th  of  July,  1866.     Burke  v.  Tregre^  Chicago,  L.  N.,  June  20, 1873. 

MANDAMUS. 

The  governor  of  a  state  cannot  be  compelled  by  mandamus  to 
perform  an  official  act,  even  if  the  act  is  a  duty  imposed  by  statute  and 
private  rights  are  affected.  Cooley,  J.,  People  v.  Bagley^  Cent.  L.  J., 
June  18,  1874. 

See  Jurisdiction,  2. 

MARRIED    WOMAN. 

See  Bankruptcy,  2 ;  Husband  and  Wife  ;  State  Decisions. 

MISTAKE. 

When  equity  will  correct. — The  mistake  which  will  warrant  a  court 
of  equity  to  reform  a  contract  in  writing  must  be  one  made  by  both  parties 
to  the  agreement,  so  that  the  intentions  of  neither  are  expressed  in  it;  or 
it  must  be  the  mistake  of  one  party,  by  which  his  intentions  have  failed  of 
correct  expression,  and  there  must  be  fraud  in  the  other  party  in  taking 
advantage  of  that  mistake,  and  obtaining  a  contract  with  the  knowledge 
that  the  one  dealing  with  him  is  in  error  in  regard  to  what  are  its  terms. 
Bryce  v.  Lorillard  Fire  In$,  Co,^  Ins.  L.  J.,  June,  1874. 

MORTGAGE. 

A  paper  recited  that  A  held  certain  land  by  agreement ;  that  B  agreed 
to  advance  to  A  two  sums  of  $500  and  $600  to  pay  the  purchase  money 
due  C  and  D  from  A,  and  that  A  agreed  that  the  title  of  the  land  should 
be  transferred  to  B,  and  held  by  him,  until  A  paid  the  $1,100  to  B,  and 
that  B  should  thereupon  convey  the  land  to  A.  Seld^  that  the  paper 
was  a  mortgage.    May  v.  Fepler^  Leg.  Gazette,  June  19, 1874. 
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MUNICIPAL    CORPORATION. 

See  Estoppel;  Ultra  vires. 

NEGLIGENCE. 

1.  Street  railway.  —  Injury  to  boy  from  jumping  from  cab. — 

It  appearing  that  a  street  railway  company  permitted  the  front  door  of  its 
car,  upon  which  the  plaintiff,  a  boy  ten  years  of  age,  was  being  carried,  to 
remain  open,  and  the  passage-way  and  rear  platform  to  be  crowded,  while 
no  fender  was  provided  for  the  front  platform,  and  that  plaintiff  was  i(i- 
jored  by  jumping  from  the  front  platform  while  the  car  was  in  motion,  the 
court  refused  to  charge  that,  as  a  matter  of  law,  there  was  no  negligence 
on  the  part  of  the  company,  or  that  there  was  contributory  negligence 
on  the  part  of  the  plaintiff,  but  left  both  questions  to  the  jury,  ffeldj  not 
to  be  error.  Phila.  City  Pd»%,  R.  W,  Co.  v.  Sassardj  Leg.  Int.  June  19, 
1874  ;  Leg.  Gazette,  June  12,  1874. 

2.  Vis  major.  —  Where  defendant's  horses  became  frightened  by  a  lo- 
comotive,  while  defendant  was  driving  npon  a  highway,  ^d  by  re<^on  of 
such  fright  became  unmanageable  and  ran  i^ainst  and  broke  a  post  upon 
plaintiff's  land,  and  it  appeared  that  defendant  had  exercised  reasonable 
care  and  skill  in  driving  prior  to  the  horses  becoming  frightened,  and  had 
not  subsequently  been  guilty  of  negligence,  it  was  held  that  defendant 
could  not  be  held  for  the  injury.  Brounv  t.  Collint^  Am.  Law  Reg., 
June,  1874. 

See  CoxjNTERFBrr  Note. 

NUISANCE. 

An  illegal  traffic  in  intoxicating  liquors  may  be  rightly  re- 
garded as  a  nuisance  which  the  legislature  of  a  state  has  power  to  direct 
the  abatemant  of  as  such.  Streator  v.  2%e  People^  Mo.  West.  Jur., 
June,  1874. 

pacific  railroad. 

See  Jurisdiction,  2. 

PLEADING  AND  PRACTICE. 

The  action  of  debt  for  statutory  penalty  defined  and  distin- 
guished.— The  action  of  debt  lies  for  a  statutory  penalty  because  the  sum 
demanded  is  certain,  and  is,  in  fact,  founded  upon  a  tort.  The  necessity 
of  establishing  a  joint  liability  in  such  cases  does  not  exist ;  it  is  enough 
if  the  liabilities  of  any  of  the  defendants  are  shown.  Judgment  may  be 
entered  against  them  and  in  favor  of  the  others,  whose  complicity  in  the 
offence  for  which  the  penalty  is  prescribed  is  not  proved,  as  if  the  action 
were  in  form  as  well  as  in  substance  ex  delicto.  Chaffee  ^  Co.  v.  U.  S.^ 
Leg.  Gazette,  June  26, 1874. 

See  CoNFiscATioK  Act  ;  Insurance,  7 ;  Internal  Reyenue. 
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PUBLIC  SALE. 

Op  unopeked  fackaoes  by  expbbss  company.  —  A  sale  of  packages 
without  opening  them  so  that  the  contents  can  be  seen  is  not  a  lawful 
sale  within  the  meaning  of  the  statute  which  provides  that  the  property 
shall  be  "  exposed."     Adams  Express  Co,  v  Schlessinger^  Leg.  Grazette, 

June  12, 1874. 

BAILBOAD. 

See  CONSTBUCTION  OF  STATUTES,  1  ;  EVTDENCB,  3,  4,  5. 

SPECIAL  ACT. 

See  Construction  of  Statutes. 

STATE  DECISIONS. 

How  FAB  U.  S.  COURTS  WILL  BB  BOUND  BY.  —  Whether  or  not  a 
married  woman  has  power  to  mortgage  her  separate  estate  to  secure  a 
debt  of  her  husband,  is  a  question  in  the  determination  of  which  a  federal 
court  will  be  bound  by  the  constructions  of  a  state  court,  the  question 
depending  upon  the  construction  of  a  state  statute.  Mitchell  y.  Lippineoit 
^  Co.,  Cent.  L.  J.,  May  28, 1874. 

See  CoNSTEUcriON  of  Statutes,  2. 

STATE  sovereignty. 

Treaty  stipulations.  —  Right  of  state  oveb  rrs  own  tebbi- 
TORY.  —  A  treaty  with  a  tribe  of  Indians  living  in  Minnesota,  made  after 
the  admission  of  the  State  to  the  Union,  contained  a  stipulation  in  the 
following  words :  — 

^^  The  laws  of  the  United  States  now  in  force,  or  that  may  hereafter  be 
enacted,  prohibiting  the  introduction  and  sale  of  spirituous  liquors  in  tiie 
Indian  country,  shall  be  in  full  force  and  effect  throughout  the  country 
hereby  ceded,  until  otherwise  directed  by  Congress  or  the  President  of  the 
United  States." 

Certain  spirituous  liquors,  illegally  introduced  into  the  territory  covered 
by  the  stipulation,  were  seized  in  pursuance  of  law  and  duly  libelled.  The 
court  held,  sustaining  a  demurrer,  that  the  territory  where  the  liqaon 
wei'e  ^ized  being  an  organized  county  in  the  State  of  Minnesota,  wi^oat 
the  consent  of  said  State  the  stipulations  of  the  treaty  cited  were  inopera- 
tive to  the  extent  of  demanding  the  forfeiture.  U.  S,  v.  Forttf-three 
Gallons  of  Whiskey,  ^c.  Int.  Rev.  Rec.,  May  18,  1874. 

TAXATION. 

1.  Internal  bbvenub.  —  Construction  of  act  of  Junk  80, 
1864,  AS  TO  WHOLESALE  DEALERS.  —  Where  a  manufacturer  sells  by 
sample  at  an  agency  he  is  not  liable  to  be  taxed  as  a  wholesale  dealer,  as 
provided  in  section  79  of  the  act  of  June  30,  1864,  and  the  amendatoiy 
act  of  July  13,  1866.     Tucker  v.  Slack,  Int.  Rev.  Rec.,  May  11,  1874. 

2.  Tax  upon  corporation.  —  Regulation  of  commerce.  —  Held, 
that  a  state  statute  that  imposed  a  tax  upon  the  earnings  of  a  rsulroad 
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company,  with  a  proviso  that  where  the  railroad  lay  partly  in  and  partly 
out  of  the  state,  the  tax  should  be  proportioned  accordingly,  was  not  un- 
constitutional as  being  a  regulation  of  commerce  Or  otherwise,  but  was 
merely  a  tax  upon  the  corporation.  Minotv,  P.W,  ^  B.  M.  ^.,  Chicago 
L.  N.,  May  16,  1874. 

8.  Taxes  were  assessed  upon  dividends  declared  by  an  insurance 
company  on  earnings  which  had  accrued  to  the  company  between  July  5, 
1869,  and  June  30, 187  0.  Seld^  that  the  tax  was  valid.  Stockdale  v.  Atlan- 
tic I'M.  Co,y  Albany,  L.  J.,  June  18,  1874 ;  Int.  Rev.  Rec.,  June  1,  1874. 

TRUST  deed. 

See  Voluntaby  Conveyance. 

ULTRA  vires. 

Sale  op  Intoxicating  liquors.  —  Power  op  municipal  corpo- 
ration. —  A  provision  in  the  charter  of  a  city  authorized  the  common 
council  to  declare  the  selling,  giving  away,  or  keeping  for  sale  of  spirit- 
uous or  intoxicating  liquors  in  the  city  a  nuisance. 

An  ordinance  was  passed  which  authorized  a  police  magistrate,  upon 
complaint  that  any  person  had  liquor  for  sale  to  the  amount  of  more  than 
one  gallon,  to  issue  his  warrant  for  the  search  of  the  person *s  dwelling,  &c. 
Held^  that  the  ordinance  was  ultra  vires  and  void.  Sullivan  v.  City  of 
Oneida^  Mo.  West.  Jur.  June,  1874. 

UNITED  states. 

Liability  op  the  United  States  for  forged  or  fraudulent 
bonds  considebed.  —  Under  the  act  of  Congress  of  April  12th,  1866, 
which  authorized  the  secretary  of  the  treasury  to  dispose  of  bonds,  ^^  the 
proceeds  thereof  to  be  used  for  retiring  treasury  notes,  or  other  obligations 
issaed  under  any  act  of  Congress,  but  nothing  herein  contained  shall  be 
construed  to  authorize  any  increase  of  the  public  debt,"  the  assistant 
treasurer  at  New  York  having  purchased,  for  retiring,  certain  7-80  treas* 
nry  notes,  not  yet  due,  which,  being  sent  to  Washington,  were  returned  as 
forged  and  counterfeit  and  not  issued  by  the  United  States,  suit  was 
brought  by  the  government  to  recover  back  the  money  paid  for  the  notes. 
Evidence  was  given  on  the  trial,  insisted  on  by  the  defendants,  as  tending 
to  show  that  the  notes  were  printed  from  the  genuine  plates  and  sealed 
wilii  the  genuine  seal  of  the  treasury  department.  Meld^  if  the  notes 
were  in  fact  wholly  forged  and  counterfeit  the  assistant  treasurer  had  no 
authority  to  purchase  them,  and  the  plaintiffs  were  entitled  to  recover. 

The  government  is  not  estopped,  by  the  purchase  and  payment,  from 
recovering  back  the  money,  not  only  because  the  government  is  not,  in 
general,  bound  by  the  negligence  of  its  officers,  acting  under  a  limited 
authority,  but  also  because  the  defendants  could,  by  refunding  the  money, 
be  placed  in  the  same  situation,  as  they  were  before  the  transaction. . 

The  case  bears  no  just  analogy  to  the  acceptance  or  payment  of  a  forged 
bill  of  exchange,  by  the  drawee  thereof,  in  which  case  the  holder  acts  in 
faith  of  the  drawee's  acceptance  or  payment,  and  is  disarmed  of  his  usual 
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reoonrse  to  prior  parties.  There  the  drawee  is  estopped  from  setting  ap  a 
state  of  facts  which  would  practically  operate  as  a  fraud  on  the  holder. 

The  decision  in  the  Bank  of  the  United  States  v.  Bank  of  Oeorgia  (10 
Wheat.  834)  9  holding  a  bank  concluded  by  receiving  its  own  bank  bills 
which  had  been  fraudulently  altered,  and  crediting  them  as  cash,  seems  to 
have  depended  upon  the  special  circumstances  of  that  case. 

Neither  that  nor  other  cases  establish  that  an  agent,  having  authority 
to  retire  genuine  notes  of   his  principal,  not  yet  due,  can  conclude   his 

Principal  by  purchasing  forged  notes  ;  still  less  that  the  government  can 
e  concluded  by  such  an  unauthorized  act  of  a  subordinate  officer. 
There  is  no  material  difference,  in  this  respect,  between  this  case  and 
any  other  purchase,  by  an  agent,  where  a  mutual  mistake  of  fact  is  dis- 
covei*ed   after  payment  of  the  consideration.    Jay  Cooke  et  al.  y.  U.  S.^ 
Int.  Rev.  Rec.,  June  1  and  8,  1874. 

VOLUNTARY  CONVEYANCE. 

Trust  deed  may  be  set  aside  in  eqihty.  —  It  appearing  that  a 
voluntary  deed  of  trust,  which  did  not  reserve  a  power  of  revocation,  the 
consideration  of  which  was  nominal,  which  was  given  without  l^al  advice, 
and  misunderstood  by  the  grantor,  was  set  aside  and  cancelled,  notwith- 
standing that  the  grantor's  infant  children  were  beneiSciaries  under  the  deed. 

Runyon,  Chancellor,  writes :  "  In  Villers  v.  Beaumont^  decided  in  1682, 
the  lord  chancellor  said :   ^  If  a  man  will  improvidently  bind  himself  up 
by  a  voluntary  deed,  and  not  reserve  a  liberty  to  himself  by  a  power  of 
revocation,  this  court  will  not  loose  the  fetters  he  hath  put  on  himself,  but 
he  must  lie  down  under  his   own  folly.*     Recent  cases,  however,  have 
narrowed  the  doctrine,  and  have  held  not  only^hat  the  absence  of  a  power 
of  revocation  throws  on  the  person  seeking  to  uphold  the  settlement  the 
burden  of  proving  that  such  a  power  was  intentionally  excluded  by  the 
settlor,  and  that  in  the  absence  of  such  proof  the  settlement  may  be  set 
aside,  but  that  equity  will  set  aside  the  settlement  on  the  application  of 
the  settlor  where  it  appears  that  he  did  not  intend  to  make  it  irrcTOcable, 
or  where  the  settlement  would  be   unreasonable  or  improvident  for  the 
lack  of  a  provision  for  revocation It  is  not  necessary,  how- 
ever, to  rest  a  decision  of  this  case  adverse  to  the  deed  on  so  narrow  a 
foundation  as  the  mere  absence  of  a  power  of  revocation.     The  circum- 
stances under  which  a  voluntary  deed  was  executed  may  be  shown,  with  a 
view  to  impeaching  its  validity,  and  if  it  appears  that  it  was  fraudulent  or 
improperly  obtained,  equity  will  decree  that  it  be  given  up  and  cancelled. 
O-amsey  v.  Mundy^  Am.  Law  Re-g.,  June,  1874. 

VOLUNTARY  PAYMENT. 

By  widow  foe  medical  sebvices.  —  A  widow  who  voluntarily 
pays  for  medical  attendance  upon  her  deceased  husband  cannot  recover 
the  amount  paid  against  his  estate.  France's  App.^  Leg.  Gazette,  May 
29,  1874 ;  Leg.  Int.,  May  29,  1874. 
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COMMISSION   OF   APPEALS    OF   NEW   YORK. 

[January,  1874.] 

beading  pamphlet  not  introduced  in  evidence  to  jury. 

KOELGES  V.  GUARDIAN  MUTUAL  LIFE  INS.  CO. 

Upon  the  trial  of  a  case  the  plaintiff  proved  that  a  certain  pamphlet  had  been  ismed 
hut  did  not  introduce  it  in  evidence.  In  his  address  to  the  jury  he  was  permitted 
to  read  from  it,  to  which  defendant  objected.  Held,  that  there  was  error  and 
ground  for  reversal  in  the  appellate  court 

Opinion  by  Gray,  ComraiBsioner.  The  issue  on  trial  was  whether  the 
policy  upon  which  the  plaintiff  sought  to  recover  had  been  forfeited  by 
reason  of  the  failure  of  the  assured  to  comply  with  its  terms.  The  plain- 
tiff proved  the  issuing  of  a  pamphlet  by  the  defendant,  but  did  not  offer  it 
in  evidence.  The  plaintiff's  counsel  in  summing  up,  notwithstanding  the 
objection  by  the  defendant's  counsel,  that  the  pamphlet  had  not  been 
offered  in' evidence,  was  permitted  to  read  from  it  and  state  its  contents 
to  the  juiy,  the  judge  holding  that  he  might  do  so  by  way  of  summing  up, 
to  which  the  defendant  excepted,  and  as  a  part  of  what  the  judge  per- 
mitted to  be  done  by  way  of  argument,  the  counsel  stated  the  contents 
of  portions  of  the  pamphlet,  saying  among  other  things,  that  it  contained 
the  words  "  non-forfeitable  policies  "  upward  of  forty  times.  This  was  a 
manifest  error  on  the  part  of  the  judge,,  and  one  of  the  character  of  errors 
which  on  the  trial  of  causes  often  results  in  unjust  verdicts.  Permitting 
the  pamphlet  to  be  thus  read  and  its  contents  stated  was  more  in  the 
nature  of  admitting  its  statements  in  evidence  than  a  summing  up  upon 
the  evidence  legitimately  before  the  court  and  jury.  It  is  possible  that 
the  error  did  not  result  in  harm  to  the  defendants.  When  an  error  of 
this  kind,  persisted  in  by  counsel,  has  the  sanction  of  the  presiding  judge, 
it  can  hardly  be  supposed  (considering  the  respect  shown  by  jurors  to  the 
court)  that  what  occurred  did  not  prejudice  the  defendant,  and  may  not, 
like  any  other  error  committed  that  wav,  have  prejudiced  the  objecting 
party  with  the  jury.  It  is  for  the  party  m  whose  favor  the  error  is  com- 
mitted to  show  affirmatively  that  the  verdict  must  have  been  as  it  was, 
notwithstanding  the  error. 

We  cannot  say  that  the  error  was  harmless,  and  must,  therefore,  reverse 
the  judgments  of  the  general  term  and  circuit,  and  order  a  new  trial. 

All  concur. 
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NOTES    OF    NEW    BOOKS. 

Messrs.  Robert  Clarke  k  Co.  of  Cincinnati  have  readj  volmnes  1  and  2  of  their 
republication  of  the  Ohio  State  Reports.  It  is  proposc^d  to  issue  two  volumes  every 
month  until  the  series  is  complete.  The  Ohio  State  and  Ohio  Reports,  embracing  all  the 
published  decisions  of  the  Supreme  Court  of  the  State  to  the  present  time,  are  to  be 
famished  at  the  unprecedentedly  low  price  of  9107.50,  or  $2.50  a  volume. 

The  same  house  announce  a  new  and  comprehensive  Ohio  Digest,  hj  Hon.  J. 
Bryant  Walker  and  Clement  Bates,  which  will  be  furnished  to  subecribm  before  pablica- 
tion  at  $12.     The  work  is  to  be  in  two  volumes  and  the  price  $15. 

Memories  ov  Wbstmihstbr  Hall,  b^  Edward  Foes.  Messrs.  Cockroft  &  Ca  of 
Chicago  offer  a  fine  illustrated  edition  of  this  interesting  work  in  two  volumes.    Price  $7. 

Messrs.  Sumner,  Whitney  &  Co.,  of  San  Francisco,  liave  recently  issued  a  vol- 
ume entitled  California  CitationSf  the  name  of  which  indicates  its  nature.  It  has  been 
prepared  by  Robert  Desty,  Esq.,  and  is  printed  in  a  most  satisfactory  manner,  the  type 
being  well  adapted  to  the  character  of  the  book.  Like  all  works  of  its  class  it  has  a 
standard  value,  and  merits  the  favorable  consideration  of  the  profession.    Price  $7.50. 

Adams's  and  Durham's  Real  Estate  Statutes  and  Decisions  will  be  published  by 
Messrs.  Callaghan  &  Co.,  of  Chicago,  during  the  present  month. 

The  fourth  volume  of  BisseU*8  Reports  is  announced  as  in  press  by  the  same  pub- 
lishers. Mr.  Bissell's  series  is  one  of  exceptional  value  to  the  practitioner  in  the  Federal 
courts.  A  large  number  of  the  opinions  it  contains  are  by  Judge  Dmmmond,  whose 
views  are  of  great  weight  in  every  section  of  the  country. 

Messrs.  Cockroft  k  Co.,  of  New  York,  are  prepared  to  supplv  the  first  volome  of 
a  new  edition  of  Campbell's  Lives  of  the  Lord  Chancellors,  The  volumes  are  illustrated 
by  Speigle  and  others,  handsomely  printed,  and  will  be  issued  monthly  at  $3.50  a  volume. 

Messrs.  Baker,  Voorhis  k  Co.  have  issued  a  pamphlet  embracing  all  the  U.  S. 
statutes  concerning  bankruptcy,  including  the  act  of  June  22,  1874.    Price  75  cts. 

A  SECOND  edition  OF  Flondsrs  on  Insurance  will  be  published  in  the  course  of  a  few 
weeks  by  Messrs.  Clazton,  Remsen  &  Hafielfinger  of  Philadelphia. 

The  first  number  of  tiie  new  series  of  the  Psychological  and  Afedico-LegalJoumalhss 
made  its  appearance.  Dr.  Hammond  resumes  the. editorship,  and  the  work  is  published 
by  F.  W.  Cnristern,  77  University  Place,  New  York.  It  is  greatly  to  be  hoped  that  the 
new  series  will  meet  with  the  snccese  it  merits.  The  first  nmnber  is  in  every  reqxct 
attractive.    Subscription  price  $5. 
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DIGEST  OF   GASES 

PUBLISHED  IN  SXTENSO  IS   LATE    ISSUES  OF  AMEBIOAN    LEGAL  PERI- 
ODICALS. 

ABBRRVIATIONS. 

Albany  L.  J Albany  Law  Joumalj  Albany,  N.  Y., 

Weed,  Parsons  &  Co. 

Am.  Law  Rec Ameriean  Law  Record,  Cincinnati,  C, 

H.  M.  Moos. 

Am.  Law  Reg American  Law  Register,  Philadelphia,  Pa., 

D.  B.  Canfield  &  Co. 

Cent.  L.  J. . » Central  Law  Journal,  St.  Louis,  Mo., 

SouLE,  Thomas  &  Wektworth. 

Chicago  L.  N Chicago  Legal  News,  Chicago,  111., 

Chicago  Legal  News  Co. 

Daily  Beg Daily  Register,  New  York, 

808  Broadway,  N.  Y. 

Ins.  L.  J Insurance  Law  Journal^  New  York, 

C.  C.  HiNE,  176  Broadway. 

Int.  Bev.  Bee ' Internal  Revenue  Record,  New  York, 

W.  P.  &  F.  C.  Church. 

Leg.  Chron Legal  Chronicle,  PottsviUe,  Pa., 

Sol.  Foster,  Jr. 

Leg.  Grazette L^al  Gazette,  Philadelphia,  Pa., 

King  &  Baird. 

Leg.  Int Legal  Intelligencer^  Philadelphia,  Pa., 

J.  M.  Power  Wallace. 

Mo.  West.  Jur Monthly  Western  Jurist,  Bloomington,  111., 

Thomas  F.  Tipton. 
Pac.  Law  Bep Pacific  Law  Reporter,  San  Francisco,  CaL, 

J.  P.  BOGARDUS. 

Pittsb.  L.  J Pittsburg  Legal  Journal,  Pittsbiu^,  Pa., 

J.  W.  &  J.  S.  Murray. 

West.  Jur Western  Jurist,  Des  Moines,  Iowa, 

Mills  &  Co. 

ADMISSIONS  OF  COUNSEL. 

See  Evidence,  5. 

BANKBUPTCY. 

1.  Special  deposit.  —  Ratification.  —  Pbefebence.  —  A,  a 
banker,  having  in  his  custody  certain  government  bonds  on  special 
deposit  aa  the  property  of  B,  used  a  portion  of  them,  substituting  in  lieu 
of  such  as  he  used  a  note  and  mortgage  equal  in  amount  thereto.  Shortly 
after  the  substitution  B  was  informed  of  the  same  and  signified  his  acqui- 
escence by  directing  his  attorneys  to  foreclose  the  mortgage  and  otherwise. 

Vol.  L  10 
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A  having  been  adjudged  a  bankrupt,  a  bill  was  filed  by  the  assignees  tp 
set  aside  the  ^^  transfer/'  of  the  note  and  mortgage.  Held^  that  B  having 
ratified  the  substitution,  the  note  and  mortgage  became  his  property  as 
much  as  the  bonds  would  have  been  had  no  substitution  taken  place ;  that 
there  was  no  preference  in  the  sense  of  the  bankruptcy  act,  and  that  the 
assignees  could  not  reach  the  note  and  mortgage.  Cook  t.  IvUk^  Leg. 
Gazette,  July  10,  1874. 

2.  The  estate  taken  by  an  assignee  or  trustee  is  the  estate  of 
the  bankrupt  —  no  more  and  no  less.  And  it  is  subject  to  all  legal  and 
equitable  claims  in  their  hands,  and  all  the  equities  hold  good  against  them 
which  might  have  been  urged  against  the  bankrupt  had  there  been  no  as- 
Bignment»    lb. 

COMMON  CARRIER. 

Not  ijable  beyond  its  own  route.  —  A  common  carrier  is  not  liable 
for  the  loss  of  goods,  where  such  loss  occurs  beyond  the  terminus  of  its 
own  route,  even  if  the  goods  are  received  and  marked  for  a  point  upon 
another  route.  Berg  v.  Narragansett  Steamship  Co.^  N.  Y.  Court  of 
Common  Pleas,  Daily  Reg.,  July  23, 1874. 

CONSTITUTIONAL  LAW. 

1.  General  and  special  laws.  —  Corporation.  —  A  state  constitu- 
tion provided  that  ^^  corporations  may  be  formed  under  general  laws,  bot 
shall  not  be  created  by  special  act,  except  for  municipal  purposes.  All 
general  laws  and  special  acts  passed  pursuant  to  this  section  may  be  altered 
from  time  to  time,  or  repealed." 

The  legislature  passed  an  act  conferring  certain  privileges  upon  a  cor- 
poration, which  concluded  as  follows :  ^^  This  act  shall  not  take  effect 
unless  the  parties  named  in  section  one  shall,  within  sixty  days  after  its 
passage,  duly  organize  themselves  in  conformity  with  the  existing  laws 
regulating  corporations  now  in  force  in  this  State."  Held,  that  the  act 
was  an  infraction  of  the  provision  quoted.  San  Francisco  v.  Spring  Val- 
ley Water  Co.^  Pac.  Law  Rep.,  July  7,  1874. 

2.  The  Illinois  "  grab  law."  —  Act  of  April  16, 1869,  uncon- 
stitutional. —  Seld^  that  the  act  of  April  16,  1869,  of  Illinois,  entitled 
^^  An  act  to  fund  and  provide  for  paying  the  railway  debts  of  counties, 
townships,  cities,  and  towns"  is  unconstitutional,  because  it  provides  for 
the  imposition  of  a  higher  rate  of  taxation  for  state  purposes  on  taxable 
property,  in  counties  which  have  no  outstanding  indebtedness  incurred  in 
aid  of  the  construction  of  railways,  than  is  imposed  on  taxable  property 
in  counties  which  have  such  indebtedness.  Ramsey  v.  Hoe^er^  Cent  L. 
J.,  July  2, 1874 ;  Mo.  West.  Jur.,  July,  1874. 

See  Patent  ;  Usury. 

CONTBACTS. 

Restraint  of  trade.  —  A  steamship  company  engaged  in  the  busi- 
ness of  transportation  on  the  rivers,  bays,  and  waters  of  California  sold 
one  of  their  steamers  to  another  company  which  was  engaged  in  a  similar 
business  on  the  Columbia  and  its  tributaries  in  Oregon,  provided  the 
latter  company  would  agree  that  the  steamer  should  not  be  used  in  the 
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California  waters  for  ten  years  from  the  year  1864.  Three  years  after- 
wards the  Oregon  company  sold  the  same  steamer  to  the  defendants,  who 
were  engaged  in  the  business  of  transportation  upon  Puget  Sound  in 
Washington  Territory,  provided  that  the  latter  would  agree  that  the 
steamer  should  neither  be  employed  upon  the  rivers,  bays,  and  waters  of 
California  nor  on  the  Columbia  River  or  its  tributaries  for  ten  years  from 
the  year  1867.  Seld^  that  under  the  accepted  rule,  that  contracts  in 
restraint  of  trade  are  divisible,  the  agreement  last  named  could  be  divided 
without  confusion  or  uncertainty,  and  the  extra  period  of  three  years  in 
reference  to  the  California  waters  separated  from  that  which  was  neces- 
sary to  the  protection  of  the  Oregon  company.  That  the  contract  first 
mentioned  was  unobjectionable.  Supreme  Court  U.  S.  Opinion  by 
Bbadley  J.,  Clifford,  Swayne,  and  Davis,  JJ.,  dissenting.  Oregon 
Steam  Nav.  Co,  v.  Winsor^  Cent.  L.  J.,  July  16,  1874 ;  Albany  L.  J., 
July  18,  1874. 

See  Pleading  and  Practice,  6. 

CORPORATION. 

See  Constitutional  Law,  1 ;  Municipal  Corporation. 

criminal  law. 

Confession.  —  It  is  not  error  to  submit  an  alleged  confession  to  the 
jury  on  the  evidence  to  say  whether  any  improper  inSSuence  was  used,  nor 
in  charging  that,  if  there  was  improper  influence,  the  confession  should  be 
disregarded. 

Disclosures  drawn  from  a  prisoner  may  be  deductions  of  specific  facts 
rather  than  confessions ;  and  while  such  admissions  are  to  be  strictly 
guarded  against  improper  influence,  they  are  a  lower  order  of  evidence 
than  actual  confessions  of  guilt.  A  prisoner  may  admit  a  damaging  fact 
without  any  intention  of  confessing  his  guilt.  Brown  v.  Commonwealth^ 
Leg.  Chron.,  July  18,  1874. 

See  Evidence,  3. 

CUSTOM. 

See  Pleading  and  Practice,  6. 

damages. 

For  injury  by  negligence  of  railroad.  —  The  court  below 
charged  the  jury  as  follows :  "  If  the  plaintiff,  at  the  time  of  the 
injury,  was  engaged  in  a  legitimate  business,  from  which  pecuniary 
profits  had  arisen  and  future  profits  might  be  reasonably  expected, 
which  business  was  interrupted  or  suspended  in  consequence  of  disabili- 
ties, physical  or  mental,  inflicted  by  the  negligence  of  the  defendant,  the 
loss  of  such  anticipated  profits  is  properly  the  subject  of  compensation 
in  damages."  Held^  that  there  was  no  error.  The  damages  in  cases  like 
the  present  are  to  be  arrived  at  by  considering  the  reduction  which  has 
been  wrought  upon  plaintiff's  earning  powers  whether  mental  or  physical, 
or  both  combined,  and  in  order  to  do  this  properly  reference  must  lie  had 
to  the  business  in  which  he  was  engaged  at  the  time  of  the  accident.     The 
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amount  is  a  matter  for  the  jury  to  determine  from  all  the  bets  presented 
for  their  consideration.  Penna.  R.  J2.  Oo»  y.  J)aU^  L^.  Grazette,  July  3, 
1874  ;  Leg.  Chron.  July  11,  1874. 

EMINENT  DOMAIN. 

Power  oe  municipal  corporation  in  respect  op.  —  The  legisla- 
ture is  the  sole  judge  of  the  necessity  or  expediency  of  exercising  the  ri^t 
of  eminent  domain,  and]where  it  delegates  the  right  to  exercise  the  power, 
it  delegates,  also,  the  discretion  as  to  when  and  under  what  drcumstanoes 
such  right  shall  be  made  use  of.  Hence,  where  the  right  to  take  private 
property  for  public  purposes  has  been  delegated  to  a  municipal  corpoiation, 
the  corporation  may  determine  as  to  the  expediency  of  the  taking,  and  if 
there  be  no  other  question,  the  courts  are  without  any  authority  in  the 
premises.  There  is,  under  such  circumstances,  no  judicial  question  in- 
volved. Chicago,  R,  L  ^  P.  iJ.  R.  Co.  v.  Tovm  of  Lake,  Chicago  L.  N., 
July  4,  1874. 

enforcement  act. 

As  to  removal  of  causes.  —  The  provisions  of  the  act  of  April  20, 
1871,  known  "as  the  "  Enforcement  Act,"  do  not  warrant  the  removal  of 
cases  from  a  state  to  a  United  States  court.  Said  act  relates  only  to 
cases  originally  commenced  in  a  federal  court.  People  v.  (7.  ^  A.  R.  R. 
Co.,  Cent.  L.  J.,  July,  9, 1874. 

EQUITY  JURISDICTION. 

See  Jurisdiction  ;  Pleading  and  Practice,  5 ;  Trade  Name. 

EVIDENCE. 

1.  Photograph  as  evidence  to  identebtf  'party.  —  A  photograph 
may  be  introduced  in  evidence  to  identify  a  person.  The  process  of  pro- 
ducing photographs  has  come  to  be  so  generally  understood  and  recog- 
nized as  a  means  of  taking  correct  likenesses  that  a  court  will  not  refuse 
to  take  judicial  cognizance  thereof.  Udderzook  v.  The  Commonwealth, 
Leg.  Int.,  July  10, 1874. 

2.  The  habits  of  a  person  may  be  shown  for  purposes  of  identifica- 
tion. Thus  the  habit  of  intoxication  may  be  proved  and  is  entitled  to 
such  weight  as  the  jury  may  give  it.     lb. 

.  3.  Where  two  persons  are  murdered  at  the  same  time  and  place, 
and  under  circumstances  evidencing  that  both  acts  were  committed  by  the 
same  person  or  persons,  and  were  part  of  one  and  the  same  transaction  or 
res  gestcB,  and  tends  to  throw  light  on  the  motive  and  manner  of  the  mur- 
der for  which  the  prisoner  is  indicted,  the  death  of  the  one  and  surround- 
ing circumstances  may  be  given  in  evidence  upon  the  trial  of  a  prisoner 
for  the  murder  of  the  other,  not  as  an  independent  crime,  but  as  tending 
to  show  that  the  motive  was  one  and  the  same  that  led  to  the  two  crimes 
at  the  same  time.  As  part  of  the  same  res  gentoe  they  explain  each  other. 
Brovm  v.  Commonwealth,  Leg.  Chron.,  July  18,  1874. 

4.  Terms  op  acceptance  op  offer  to  sell  —  Evidence  to  show 
the  terms  of  acceptance  of  an  offer  to  sell  real  estate  is  oompetent.  Clen- 
denonY.  Paneoast,  Leg.  Gazette,  July  8, 1874 ;  Leg.  Chron.,  July  11,1874. 
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5.  Admission  of  counsel  at  fobmeb  trial.  —  On  the  trial  of  a 
case  it  became  necessary  to  prove  the  incorporation  of  the  defendants, 
their  existence,  and  that  certain  persons  were  officers  of  the  corporation 
at  a  time  «pedified  in  the  declaration.  To  prove  these  facts  the  plaintiflE 
offered  evidence  that,  at  a  former  trial,  the  defendants'  counsel  admitted 
them  to  be  true.  To  the  admission  of  this  testimony  the  defendants  ob- 
jected, and  offered  proof  that  said  facts  were  admitted  for  the  purposes  of 
the  former  trial,  and  that  the  plaintiff  previously  to  the  present  trial  had 
notice  that  the  same  would  not  again  be  admitted,  but  would  be  denied. 
Held^  that  the  evidence  was  competent.  Admissions  by  a  party  either  in 
or  out  of  court  may  be  proved,  out  it  does  not  follow  that  such  party  is 
estopped  from  denying  them.  Perry  v.  Waterproof  Man,  Co.^  Am.  Law 
Reg.,  July,  1874. 

See  Criminal  Law. 

JUDGMENT  NOTE. 

See  Limitations. 

jurisdiction. 

■ 

Of  U.  S.  courts  to  compel  payment  op  municipal  bonds. — 
EkjuiTY  jurisdiction.  —  Mandamus.  —  A  suit  in  equity  was  brought 
in  a  United  States  court  by  certain  holders  of  bonds  issued  by  what  is 
called  the  Board  of  Levee  Commissioners  of  the  levee  district  for  the  par- 
ishes of  C.  and  M.  of  the  State  of  Louisiana.  The  board  thus  described 
was  made  a  aucui  corporation  by  the  legislature  of  the  State,  with  authority 
to  issue  the  bonds  and  provide  for  the  payment  of  interest  and  principal 
by  taxes  levied  on  the  real  and  personal  property  within  the  district.  The 
bill  alleged  a  failure  to  levy  these  taxes  and  to  pay  the  interest  on  any 
part  of  said  bonds ;  that  the  persons  duly  appomted  levy  commissioners 
had  resigned  or  pretended  to  do  so  for  the  purpose  of  evading  this  duty, 
and  that  they  hsid  applied  to  the  judge  of  the  district  court,  wno  was  by^ 
statute  authorized  to  levy  a  tax  on  the  alluvial  lands  to  pay  the  bonds 
if  the  levee  commissioners  failed  to  do  so. 

The  prayer  for  relief  was  that  the  levee  commissioners  be  required  to 
assess  and  collect  the  tax  necessary  to  pay  the  bonds  and  interest,  and,  if 
after  reasonable  time  they  should  fail  to  do  so,  that  the  district  judge 
be  compelled  to  do  the  same,  and  for  such  other  relief  as  the  case  required. 

No  judgment  at  law  had  been  recovered  on  the  bonds  or  any  of  them, 
nor  haA  any  attempt  been  made  to  collect  the  money  due  by  proceedings 
in  a  common  law  court. 

Upon  the  above  facts  the  bill  was  dismissed  by  the  circuit  court. 
Upon  appeal  to  the  supreme  court,  held^  that  it  has  been  decided  in 
numerous  cases,  founded  on  the  failure  to  pay  corporation  or  municipal 
bonds,  that  the  appropriate  proceeding  is  to  sue  at  law,  and  by  a  judg- 
ment of  the  court  establish  tne  validity  of  the  claim  and  the  amount  due, 
and  by  the  return  of  an  ordinary  execution  ascertain  that  no  property  of 
the  corporation  can  be  found  liable  to  such  execution  and  sufficient  to  sat- 
isfy the  judgment.  Then,  if  the  corporation  has  authority  to  levy  and 
couect  taxes  for  the  payment  of  the  debt,  a  mandamus  will  issue  to  com- 
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pel  the  levy  of  a  tax  to  raise  the  amount  oecessary  to  pay  the  judgment. 
But  unleas  there  is  some  difficulty  or  obstruction  in  the  way  of  this  com- 
mon law  remedy,  chancery  can  have  no  jurisdiction. 

As  to  the  point  that  by  reason  of  the  resignation  of  the  levee  commis- 
sioners no  suit  can  be  sustained  asainst  them  so  as  to  procure  a  judgment 
apon  which  to  base  a  mandamus,  it  is  sufficient  that  a  court  of  chancery 
possesses  no  powers  to  compel  persons  to  submit  to  its  jurisdiction,  not 
possessed  by  a  common  law  court  when  the  latter  is  competent  to  give 
relief. 

The  case  of  Meet  v.  Watertoim^  1  Am.  L.  T.  R.  N.  S.,  is  decisive  of  the 
points  at  issue,  and  the  bill  was  properly  dismissed.  Seine  v.  Board  of 
jLevee  Comm%»9umer»^  ^c.    Albany  L.  «L,  June  27, 1874. 

LIMITATIONS. 

1.  JtTDGMENT  NOTE.  —  An  action  upon  a  judgment  note  is  not  barred 
by  the  statute  of  limitations  applicable  to  an  ordinary  promissory  note. 
The  period  prescribed  in  such  a  statute  having  intervened  between  the 
maturity  of  such  a  note  and  the  entry  of  judgment  upon  it,  it  was  held  that 
the  remedy  was  not  barred.  Morris  v.  Hannick^  Leg.  Int.,  July  17, 
1874. 

2.  Mexican  GBANT.  —  The  statute  of  limitations  of  California  does 
not  begin  to  run  against  a  confirmed  Mexican  grant,  finally  located  under 
the  act  of  Congress  of  1860,  until  the  patent  issues.  I/eroy  t.  Carroll^ 
Pac.  Law  Rep.,  June  23,  1874. 

MANDAMUS. 

See  JuBiBDicnoN. 

membership. 

Membebship  of  boabdof  bbokebs. -:- Application  of  pboceeds 
OF  SALE  OF.  —  Under  the  articles  of  association  of  a  board  of  brokers  it 
was  provided  that  the  seat  of  a  member  who  failed  to  settle  with  his 
creditors  within  a  year  from  the  time  of  his  suspension,  should  be  sold  by 
the  secretary,  and  the  proceeds  paid  pro  rata  to  his  creditors  in  the  board. 
Held^  that  the  effect  of  the  provision  was  to  place  the  seat  in  the  hands 
of  the  secretary  as  a  pledge  for  the  objects  stated.  Leech  v.  Leech^  L^. 
Int.,  July  8,  1874. 

MORTGAGE. 

See  Sale. 

municipal  bonds. 

See  JUBISDICTION ;  USUBY. 
MUNICIPAL  CORPORATION. 

See  Eminent  Domain. 

negligence. 

Injury  by  reason  of  dbfeotivb  highway,  where  party  had 
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BY  PREVIOUS  ACCIDENT  LOST  CONTROL  OP  HIS  HORSE.  —  A,  plaintiff's 

servant,  was  driving  plaintiff's  horse  on  a  town  road  in  plaintiff's  buggy, 
and  while  so  driving,  by  reason  of  an  accident,  which  appeared  to  be  una- 
voidable, the  horse  became  detached  from  the  buggy,  and  running  away, 
furiously  ran  upon  defendant's  turnpike  and  upon  a  bridge,  which  had  no 
railing,  and  over  the  side  thereof,  whereby  he  was  injured.  Prior  to  the 
horse  becoming  detached  from  the  buggy  A  was  thrown  out,  but  for 
which,  he  testified,  the  horse  would  have  been  checked.  It  appeared,  too, 
that  the  horse  ran  for  some  distance  beyond  the  limits  of  any  highway, 
and  that  the  bridge  was  only  thirty  feet  from  the  end  of  the  town  road 
upon  which  the  breaking  of  the  buggy  took  place.  Held^  that  it  having 
been  found  that  A  waa  not  in  faiut,  plaintiff  was  entitled  to  recover. 
Baldmn  v.  Turnpike  Co,^  Am.  Law  Reg.,  July,  1874. 

See  Damages;  Pleading  and  Practice,  2. 

PATENT. 

Invalidity  op  state  enactments  afpbctinq  the  sale  op 
PATENT  rights.  —  An  Illinois  statute,  passed  to  prevent  fraud  in  the  sale 
of  patent  rights,  contained  provisions  as  follows :  The  first  section  made 
it  unlawful  for  any  person  to  sell  or  offer  to  sell  in  any  county  in  the  State 
any  patent  right  without  first  making  the  affidavit  and  proof  required  by 
the  second  section  of  the  act. 

The  second  section  provided  that  any  person  desiring  or  intending  to 
sell  any  patent  right,  before  offering  to  sell  the  same,  should  submit  to  the 
clerk  of  the  county  court  of  the  county  in  which  he  desired  to  pursue 
such  business,  for  his  examination,  the  letters  patent  and  a  certified  copy 
thereof,  and  his  authority  to  sell  the  right  so  patented,  and  at  the  sam& 
time  make  a  prescribed  affidavit ;  and  if  such  clerk  be  satisfied  that  the 
right  so  intended  to  be  sold  had  not  been  revoked  or  annulled,  and  that 
the  applicant  was  at  the  time  duly  empowered  to  sell  the  same  within 
such  county,  &c.,  the  clerk  should  record  the  affidavit  and  letters  patent, 
and  give  a  certificate  thereof. 

The  third  section  required  any  person  to  whom  such  certificate  was 
issued,  to  exhibit  the  same  on  demand. 

The  fourth  section  provided  that  there  should  be  written  or  printed  in 
every  promise,  or  obligation  in  writing,  the  consideration  of  which,  in 
whole  or  in  part,  should  be  a  patent  right,  the  words,  "  Given  for  a  patent 
right,  and  all  such  obligation  or  promises,  if  transferred,  shall  be  subject 
to  all  defences,  as  if  owned  by  the  original  promisee." 

The  fifth  section  imposed  penalties  for  a  failure  to  comply  with  the 
preceding  sections. 

The  sixth  section  required  the  payment  of  three  dollars  to  the  county 
clerk  for  his  services  in  taking  proof.  Held^  that  all  of  the  sections 
recited  were  in  conflict  with  the  Constitution  of  the  United  States,  and, 
therefore,  void.    Hallida  v.  Hunt\  Chicago  L.  N.,  July  18,  1874. 

pleading  and  practice. 

1.  Rule  as  to  plea  justifying  trespass  upon  authority  op 
ANOTHER.  —  It  is  an  old  rule  of  pleading,  which,  in  the  modern  pro^sQ 
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of  simplifying  pleadings,  has  not  lost  its  virtue,  that  wheneTer  one  justi- 
fies in  a  special  plea  an  act  which  in  itself  constitutes  at  common  law  a 
wrong,  upon  the  procesd,  order,  or  authority  of  another,  he  must  set  forth 
substantially  and  in  a  traversable  form  the  process,  order,  or  authority 
relied  upon,  and  that  no  mere  averment  of  its  legal  effect,  without  other 
statement,  will  answer.  In  other  words,  if  a  defendant  has  cause  of 
justification  for  an  alleged  trespass,  and  undertakes  to  plead  it,  he  must 
set  it  forth  in  its  essential  particulars,  so  that  the  plamtiff  may  be  ap- 
prised of  its  nature  and  take  issue  upon  it  if  he  desires,  and  so  that  the 
court  may  be  able  to  judge  of  its  sufficiency.  Bean  v.  Beekwiih^  Leg. 
Gazette,  July  8, 1874. 

2.  Assumpsit  against  a  bailee  cannot  be  maintained  for  a  mere  loss 
or  detention  by  negligence. 

It  should  appear  that  there  has  been  an  actual  conversion  of  the  goods 
into  money,  at  least  that  the  circumstances  are  such  as  to  raise  a  pre- 
sumption to  that  effect,  or  that  there  has  been  fraud  or  unfair  dealing  or 
some  other  fact  from  which  an  implication  of  a  promise  may  arise.  Sat- 
terlee  v.  Melicky  Leg.  Grazette,  July  10,  1874. 

3.  In  supreme  court  U.  S.  in  respect  op  exceptions  where 
case  is  tried  by  court  below  without  a  jury.  —  The  supreme 
court  of  the  United  States  will  regard  the  findings  of  fact  of  a  judge, 
where  a  jury  has  been  waived,  just  as  it  would  the  findings  of  a  jury. 

Under  the  act  of  Congress  which  permits  such  a  trial,  the  findings  are 
in  the  nature  of  a  special  verdict,  and  requests  or  prayers  for  instructions 
made  to  control  the  final  conc^lusion  of  the  court  as  to  the  plaintiS's  right 
to  recover  are  not  the  proper  subjects  of  exceptions,  mercantile  mut, 
Ins.  Co.  V.  Fohom^  Ins.  L.  J.,  July,  1874. 

4.  Nonsuit.  —  A  U.  S.  circuit  court  has  not  the  power  to  order 
a  peremptory  nonsuit  agfainst  the  will  of  the  plaintiff.  The  defendant, 
however,  may  move  the  court  to  instruct  the  jury  that  the  eyidence  i2 
insufficient,  and  if  the  court  refuse  to  so  instruct,  the  refusal  is  a  proper 
subject  of  exception.     lb, 

5.  Contract.  —  Custom.  —  Equity  Jurisdiction.  —  A  contract 
was  made  by  the  defendant  to  ship  by  the  plaintiff  certain  boxes  of 
bacon,  some  at  |  of  a  cent  per  pound,  and  some  at  current  rates  of  the  day. 
Nothing  was  said  between  the  parties  when  the  contract  was  made,  or 
before  or  after  as  to  whether  the  rate  was  to  be  computed  in  gold  or  paper 
currency,  or  whether  any  sum  for  primage  or  average  was  to  be  added  to 
the  rate  expressed.  It  was  admitted  that  a  custom  existed,  well  known 
to  defendant,  where  the  contract  was  made  and  at  the  time  it  was  made 
and  long  prior  thereto,  that  the  rate  of  freight  was  to  be  computed  in 
gold,  and  that  five  per  cent,  was  to  be  added  to  the  freight  for  primage 
and  average.  Plaintiff  proceeded  in  equity  for  a  reformation  of  the  con- 
tract. Meld^  that  a  court  of  equity  was  without  jurisdiction,  the  custom 
being  provable  in  an  action  on  the  <x)ntract.  Mackenzie  v.  Schmidt^ 
Am.  Law  Reg.,  July  18, 1874. 

See  Removal  of  Causes. 
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PROMISSORY  NOTE. 

AssiOKHENT  OF.  —  Effbct  OF  STKIKINO  OUT.  —  When  a  party  holds 
a  promissory  note  by  assignment,  he  and  the  assignor  may  by  agreement 
strike  out  the  assignment,  and  by  so  doing  the  legal  title  to  uie  note, 
without  reference  to  the  equitable  interest,  will  thus  be  restored  or  re- 
turned to  the  assignor.  By  erasing  the  indorsement  the  l^al  title  rein- 
vests in  the  assignor  as  effectually  as  if  it  had  been  reindorsed  to  him. 

Whilst  the  mere  delivery  of  a  note  on  its  sale  to  the  purchaser  passes 
the  equitable  title  to  the  instrument,  still  the  l^al  title  remains  m  the 

Eayee  if  not  indorsed,  and,  if  so,  then  in  the  last  indorsee.     The  equita- 
le  title  passes  by  delivery,  but  the  legal  title  only  by  assignment,  or  its 
equivalent. 

And  the  striking  out  of  an  assignment  is  the  equivalent  of  an  indorse- 
ment to  the  next  previous  indorsee.  Demmter  v.  Wat^  Chicago  L.  N., 
July  11, 1874. 

PUBLIC  SCHOOL. 

Colored  children.  —  The  directors  of  a  school  district  in  Illinois,  in 
order  to  prevent  four  colored  children  from  attending  the  school  in  th^ 
district  provided  in  pursuance  of  law,  erected  a  small  school-house,  on  the 
same  lot  where  the  other  school-house  stood,  and,  at  the  expense  of  the 
tax  pavers  of  the  district,  proposed  to  employ  a  teacher  for  the  sole  pur- 
pose of  instructing  the  four  colored  children  apart  from  the  others  in  the 
separate  building  provided  for  that  purpose.  A  bill  was  filed  by  certain 
of  the  tax  payers  to  prevent  the  directors  from  misappropriating  the  pub- 
lic funds  by  carrying  out  their  purpose  as  above  recited,  ffeld^  that  the 
relief  prayed  for  should  be  granted.  That  the  free  schools  of  the  State 
of  Illinois  are  public  institutions,  and  in  their  management  and  control 
the  law  contemplates  that  they  should  be  so  managed  that  all  children 
within  the  district,  between  the  ages  of  six  and  twenty-one  years,  re- 
gardless of  race  or  color,  shall  have  equal  and  the  same  right  to  partici- 
pate in  the  benefits  to  be  derived  therefrom. 

While  the  directors  very  properly  have  large  and  discretionary  powers 
in  regard  to  the  management  and  control  of  schools,  in  order  to  increase 
their  usefulness,  they  have  no  power  to  make  class  distinctions,  neither 
can  they  discriminate  between  scholars  on  accoimt  of  their  color,  race,  or 
social  position.     Chase  v.  Stephenson^  Mo.  West.  Jur.,  July,  1874. 

RATIFICATION. 

See  Bankruptcy,  1. 

ft 

REMOVAL  OF  CAUSES. 

1.  Nominal  party. —  Citizbnship.  — Act  op  '67.  —  An  action  was 
brought  for  covenant  broken,  predicated  on  the  covenants  in  a  lease  exe- 
cuted on  the  16th  of  January,  1867,  by  A  and  B,  citizens  of  New  York, 
and  trustees  of  the  first  mortgage  on  the  Western  Vermont  railroad,  to 
the  defendants,  also  citizens  of  New  York.  The  defendants  asked  the 
state  court,  in  which  the  action  whs  brought,  in  a  petition  addressed  to  it, 
to  remove  the  cause  on  Ihe  alleged  ground  that  A  and  B  were  mere  nom- 
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inal  parties  to  it,  having  no  interest  in  the  subject  matter  of  the  contro- 
versy, which  was  wholly  between  the  Bennin^n  &  Rutland  Railroad 
Company,  a  Vermont  corporation,  and  tiiemseives.  This  petition,  with 
the  proper  affidavit  of  local  prejudice  annexed  to  it,  together  with  the  orig- 
inal writ,  declaration,  and  pleas  were  transmitted  to  the  circuit  court  of 
the  United  States  for  the  district  of  Vermont.  The  plaintiffs,  upon  these 
papers,  the  certified  copy  of  the  lease,  and  the  afBdavits  of  certain  persons 
that  there  were  outstanding  bonds  of  the  Western  Vermont  !^ulroad 
which  had  not  been  converted  into  or  exchanged  for  the  stock  of  the  Ben- 
nington &  Rutland  Railroad  Company,  nor  in  any  other  way  paid  or  dis- 
charged, moved  the  court  to  remand  tiie  cause  to  the  state  court  for  want 
of  jurisdiction. 

The  motion  was  denied,  the  court  resting  its  decision  on  the  ground  that 
A,  the  surviving  plaintiff,  B  having  died,  was  only  a  nominal  party  to  the 
suit.  The  case  having  been  taken  to  the  supreme  court  of  the  United 
States  on  writ  of  error,  it  was  held  that  the  circuit  court  was  witiiout 
jurisdiction,  both  the  parties  to  the  action  being  citizens  of  the  same  state. 
The  act  of  1867,  on  the  subject  of  the  removal  of  causes  from  the  state  to 
the  federal  courts,  which  extends  the  provisions  of  the  act  of  1789,  so  as 
to  allow  either  the  plaintiff  or  defendant  to  remove  the  cause  for  the  rea- 
son stated,  at  any  time  before  final  judgment,  does  not  change  the  settled 
rule  that  determmes  who  are  to  be  regarded  as  the  plaintiff  and  the  de- 
fendant. Knapp  V.  Troy  ^  Boston  H.  R.  Co.^  Chicago  L.  N.,  July  11, 
1874 ;  Int.  Rev.  Rec,  July  20,  1874. 

2.  Construction  of  act  op  1867  as  to  time  when  removal  may 
BE  made.  — A  cause  may  be  removed  under  the  act  of  1867  at  any  time 
before  final  triaL  A  trial  before  a  jury  in  which  the  jury  fail  to  agree  is 
not  to  be  regarded  as  a  final  trial.  Ularke  v.  IfeL  ^  Hudson  River  R. 
W.  Co.,  Am.  Law  Reg.,  July,  1874. 

See  Enfobobment  Act. 

RESTRAINT  OF  TRADE. 

See  Contract. 

RETROACTIVE  STATUTE. 

See  Usury. 

SALE. 

When  assignee  of  mobigageb  may  sell  mortgaged  premises. 
—  A  executed  a  note  and  mortgage  to  B,  who  afterward  sold  the  note  to 
C.  Default  having  been  made  in  the  payment  of  the  note,  the  mortgaged 
premises  were  sold  by  B,  whose  name  had  been  erased  from  the  back  of 
the  note  by  agreement  with  C  in  order  that  B  might  make  the  sale  and 
C  become  the  purchaser.  At  the  sale  C  became  the  purchaser  and  B  made 
him  a  deed.  Meld,  that  B  could  sell  and  C  purchase.  Dempster  v.  West, 
Chicago  L.  N.,  July  11, 1874. 

SPECIAL  deposit. 

See  Bankbuptcy. 


September,  1874.]  THE  AMERICAN  LAW  TBCBS.  147 

Vol.  I.]  DiOBST  or  Gasm.  [No.  9. 

SPECIAL  LAW. 

See  Constitutional  Law. 

SUBVEY. 

Plat  and  monument.  —  Held^  that  if  there  be  a  discrepancy  be- 
tween the  location  of  a  line  as  shown  by  a  plat  and  monument,  the  latter 
should  prevail.     Lull  v.  City  of  Chicago^  Chicago  L.  N.,  July  4, 1874. 

TRADE-MARK. 

GBOGBAPfflCAL  NAME.  — The  name  of  a  town  or  borough  cannot  be 
used  as  a  trade-mark  by  one  of  its  residents  to  the  exclusion  of  other  resi- 
dents of  such  town  or  borough,  even  if  the  name  was  adopted  prior  to  the 
act  of  incorporation.  The  adoption  of  the  name  as  a  geograpnical  desig- 
nation gives  to  it  a  public  character  which  makes  it  the  common  property 
of  the  public  for  all  legitimate  purposes.  The  authorities  do  not  con- 
flict with  this  doctrine,  out  on  the  contrary  support  it.  Qlendon  Iron 
Co.  V.  TThUTy  Leg.  Gazette,  July  3, 1874 ;  Leg.  Chron.,  July  11,  1874, 

TRADE  NAME. 

Equity  will  not  protect  private  parties  in  the  use  op  a  firm 
NAME  xbiplying  THAT  THERE  IS  A  CORPORATION.  —  A  and  B,  the  plain- 
tiffs, were  engaged  in  business,  without  an  act  of  incorporation  of  any  kind, 
under  the  name  and  style  of  the  "  Galaxy  Publishing  Company."  De- 
fendants adopted  the*  same  name.  Sdd^  that  plaintiffs  having  been 
guilty  of  a  fraud  upon  the  public  in  adopting  a  name  that  was  calculated 
to  mislead,  could  have  no  standing  in  a  court  of  equity.  McNair  v. 
Cleave^  Leg.  Lit.,  July  3, 1874, 

TRESPASS. 

See  Pleading  and  Practice,  1, 

USURY. 

Municipal  bonds.  —  Retroactive  statute.  —  Constitutional 
liAW.  —  In  the  year  1863  the  town  of  Danville,  Virginia,  executed  certain 
certificates  of  indebtedness,  a  part  of  which  passed  into  plaintiffs'  hands. 
In  1873  a  law  was  enacted  by  the  State  of  Virginia,  one  section  of  which 
was  as  follows :  ^^  No  corporation  shall  hereafter  interpose  the  defence  of 
usury  in  any  action,  nor  shall  any  bond,  note,  debt,  or  contract  of  such 
corporation  be  set  aside,  impaired,  or  adjudged  invalid  by  reason  of  any- 
thing contained  in  the  laws  prohibiting  usury."  Seldy  that  said  section 
was  retroactive  in  its  character,  and  embraced  all  contracts  of  corporations 
whether  entered  into  before  or  after  its  adoption. 

That  although  retroactive  it  was  not  an  infraction  of  the  Constitution  of 
the  United  States,  it  being  well  settled,  that  although  a  statui^  may  take 
away  vested  rights,  it  is  not,  for  that  reason  merely,  to  be  treated  as  re- 
pu^ant  to  any  provision  of  the  federal  organic  law.  Nor  was  it  invalid 
as  impairing  the  obligation  of  a  contract ;  nor  in  contravention  of  the  con- 
stitution of  the  State  of  Virginia. 
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That  usury  laws  are  founded  upon  considerations  of  public  policy,  and 
are  to  be  regarded  as  purely  remedial  and  subject  to  the  modification  and 
control  of  the  legislative  department,  eren  as  applied  to  transactions  whidi 
took  place  prior  to  their  bemg  in  force. 

Therefore  in  an  action  by  tiie  plaintiff  against  the  town  of  Danyille,  the 

town  could  not  plead  usury.    BanviUe  y.  Faee^  Albany  L.  J.,  July  25, 

1874. 

WILL. 

1.  InTXNTIOK.  —  MlBTAKB  Afl  TO  VALUE  BY  TS8TATOB.  —  Where  it 

appeared  tiiat  the  testator  was  miittakftn  as  to  the  value  of  his  estate,  and 
his  intention  was  dearly  toprovide  for  a  daughter,  the  allowance  to  such 
daughter  was  increased.    Snyder^$  App.^  Leg.  Gazette,  May  15,  1874. 

2.  CoNBTBUCnoK. — Life  estate.  —  A  will  contained  the  following : 
«« Item,  I  give  and  bequeath  to  my  beloved  wife  Jane  one  third  of  all 

my  personal  property,  and  one  third  part  of  all  the  income,  rents,  and  use 
of  my  real  estate." 

*^  Item,  I  do  give  and  bequeath  unto  my  son  William  all  the  residue 
and  remainder  of  my  estate,  real  or  personal."  Bdd^  that  the  wife  took 
a  life  estate.  France*$  App.,  Leg.  Grazette,  May  29,  1874 ;  Leg.  Int., 
May  29, 1874. 

3.  CoNSTBUCTiON  LIFE  ESTATE.  —  A  will  contained  the  following : 
*^  I  give  and  bequeath  to  my  beloved  wife,  Nancy  Sinclair,  all  my  estate 
both  real  and  personal ;  that  is  to  say,  all  my  lands,  cattle,  horses,  farming 
utensils,  housenold  and  kitchen  furniture,  with  everything  that  I  possess ; 
to  have  and  to  hold  during  her  {(fe,  and  to  do  mth  ae  9he  sees  proper  before 
her  death,^^  Held^  that  the  devisee  had  power  to  dispose  of  the  real 
estate  of  testator.  Brant  v.  Va.  Coal  ^  Iron  Oo.^  Chicago  L.  N.,  May 
80, 1874. 

4.  UiraABVESTED  CBOPS  go  to  the  devisee  of  the  land  and  not  to  the 
executor. 

As  against  the  heirs  at  law  they  go  to  the  executor,  but  as  against  the 
devisee  they  do  not.    Dennett  v.  Mopkinson^  Am.  Law  Reg.,  June,  1874. 

Habvested  CBOPS  in  a  bam  pass  by  virtue  of  a  bequest  of  *^  all  the 
household  furniture  and  other  articles  of  personal  property  in  and  about 
the  buildings."    iS. 

5,  FimD  FBOM  POLICY  OF  nffiXJBAKCIS.  -  InFBKENCBS  0QK0BB»mO 

an  intention  oa  the  part  of  a  testator,  by  his  will,  to  dispose  of  the  fund 
arising  from  an  insurance  policy  upon  his  life,  will  not  be  inferred  from 
the  fact  that  his  bequests  were  ultimately  found  to  exceed  the  whole 
amount  of  his  estate  exclusive  of  this  fund ;  nor  from  the  fact  that  he 
designated  a  person  as  the  legatee  of  the  residue  of  his  property  of  every 
description  wnatsoever.  The  testator's  intention  to  change  the  aescription 
which  the  law  gives  to  this  very  peculiar  species  of  property  is  not  to 
be  inferred  from  general  provisions  in  his  will,  the  fulfilment  of  whidi 
might  require  the  use  of  such  money,  but  must  be  explicitly  declared. 
Sathatcajf  v.  Sherman^  Ins,  L.  J.)  June,  1874. 
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DISTBIOT  COUBT  U.  S.-BASTBBN  DISTRIOT  OF  MIOHiaAN. 

[July,  1874.J 

B ANKBUFTOT.  —  ADJtTDIOATSD  CASKQ  KOT  AFFBOTED  BY  AOT  OF  JUNB 

22,  1874. 

m  BE  ANQELL. 

Tim  retroaetive  provman  of  $eetum  12  of  the  Banhruficy  Act  of  Jum  22,  1874, 
dote  net  offplf  to  coiBi  %n  which  adjudieaiian$  had  pai$ii  before  the  approval  of 
the  ad. 

On  the  motion  of  the  bankrupt  to  disniifls  the  proceedings  unless  the 
petitioning  creditor  shall  procure  other  creditors  to  join  with  him  in  the 
petition  for  adjudication,  so  that  the  petitioning  creditors  shall  constitute 
at  least  one  fourth  in  number  of  all  the  crecfitors,  and  whose  aggr^ate 
debts  shall  amount  to  at  least  one  third  of  the  debts  provable,  &c.,  as 
required  by  the  act  of  Congress  approved  June  22d,  1874,  entitied  *^  An 
Act  to  amend  and  supplement  an  act  entitled  An  Act  to  establish  a  uni- 
form system  of  bankruptcy,"  &c. 

The  case  is  one  of  compulsory  or  involuntary  bankrupts.  The  peti- 
tion for  adjudication  was  filed  on  the  28th  day  of  May,  1874,  by  a  smgle 
creditor ;  and,  having  been  filed  before  the  recent  act,  it  of  course  con- 
tains no  allegation  as  to  number  and  amount  of  creditors  and  debts  ;  and 
it  is  conceded  that  tiie  number  and  amount  is  less  than  one  fourth  and  one 
third,  as  required  in  those  respects  by  said  act.  The  debtor  failed  to 
appear,  and  on  the  8th  day  of  tfune,  1874,  the  return  day  of  the  order  to 
show  cause,  he  was  duly  adjudicated  a  bankrupt ;  and  the  usual  warrant 
vras  at  once  issued  and  was  executed.  All  of  which  proceedings  took 
place,  as  will  be  observed,  after  the  Ist  day  of  December,  1878,  and 
before  the  recent  act. 

No  objection  whatever  is  taken,  nor  does  any  exist,  to  the  sufficiency 
of  the  petition,  to  the  jurisdiction  of  the  court,  or  to  the  regularity  of  the 
proceedings,  as  the  law  then  was ;  and  it  is  fully  conceded  that  but  for  the 
said  act  of  June  22,  1874,  the  proceedings  and  adjudication  are  unim- 
peachable. 

The  provisions  of  the  act  upon  which  this  motion  is  founded  are  con- 
tained in  section  thirty-nine  of  the  original  act,  as  amended  and  reenacted, 
being  section  twelve  of  the  amendatory  act,  and  they  are  as  follows  (the 
portions  here  involved  being  in  italics) : — 

**  Section  89.  That  anv  person  residing  and  owing  debts  as  aforesaid, 
who,  after  the  passage  of  tnis  act,  shall  '*  (commit  certain  specific  acts), 
^*  shall  be  deemed  to  have  committed  an  act  of  bankruptcy,  and,  subject 
to  the  conditions  hereinafter  prescribed,  shall  be  adjudged  a  bankrupt 
on  the  petition  of  one  or  more  of  his  creditors,  who  ehaU  eonetitute  one 
fourth  thereof  at  leaetj  in  number^  and  the  aggregate  of  whose  debts  prov- 
able under  this  act  amounts  to  at  leaet  one  third  of  the  debts  so  provcMe : 
Provided,  that  such  petition  is  brought  within  six  months  after  such  act 
of  bankruptcy  shall  have  been  committed.  And  the  provisions  of  thie 
section  shaU  apply  to  aU  cases  of  compulsory  or  involuntary  bankruptcy^ 
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commenced  since  the  first  day  of  December^  1873,  and  prior  to  the  passage 
of  thi$  act^  as  well  as  to  those  commenced  hereafter^''  &c. 

LoNGYEAB,  J.  That  the  provisions  of  the  recent  act  requiring  one 
fourth  in  number,  and  one  third  in  amount,  of  the  creditors,  to  join  in 
an  involuntary  petition  for  adjudication  of  bankruptcy  were  intended  to 
apply,  and  can  and  must  be  applied  to  all  cafies  commenced  between 
December  1,  1873,  and  the  passage  of  that  act,  in  which  there  has  been  no 
adjudication,  I  entertain  no  doubt ;  and  it  has  been  so  held  by  the  dis- 
trict court  for  the  Northern  District  of  niinois ;  In  re  Scammon,  1  Am. 
L.  T.  R.,  N.  S  ;  but  the  question  here  goes  beyond  that.  It  is  whether 
those  provisions  were  intended  to  apply,  and  can  be  applied,  to  cases  so 
commenced,  which  had  passed  into  judgment  before  the  passage  of  the  act 

The  act  cannot  be  given  the  application  and  effect  contended  for,  be- 
cause it  involves  the  vacating  ana  annulling  the  judgment  of  the  court, 
and  granting  a  new  trial.  No  rule  of  constitutional  Taw  is  better  settled 
than  that  in  a  constitutional  government,  with  a  division  of  powers  like 
that  of  the  United  States,  no  legislative  enactment  can  have  the  effect  and 
operation  to  annul  the  judgment  of  a  court  already  rendered,  or  grant  a 
new  trial,  especially  as  it  respects  adjudications  upon  the  private  rights  of 
parties.  ^^  When  they  have  passed  into  judgment,*'  says  Justice  Nelson, 
m  State  v.  Wheeling  bridge  Company,  cited  below,  "  the  right  becomes 
absolute,  and  it  is  the  duty  of  the  court  to  enforce  it."  Cooley^s  Const. 
Lim.  93  and  95  and  cases  cited ;  The  State  v.  Wheeling,  ^e.  Bridge  Co. 
18  How.  421, 431,  and  see  also  the  dissenting  opinions  of  Justices  McLean, 
Grier,  and  Wayne,  at  pages  437,  449  ;  mason  v.  White,  decided  by  the 
supreme  court  of  Michigan  at  the  January  term  of  1874,  not  yet  re- 
ported. 

Courts  will  not  presume  that  Congress  intended  to  exceed  its  powers, 
or  in  any  manner  to  invade  the  domain  of  the  judiciary,  unless  such  intent 
is  clearly  expressed  by  the  words  used,  or  by  necessary  impUcation.  The 
words  used  in  a  statute  may  be  broad  enough,  and  they  probably  are  in 
the  statute  under  consideration,  to  admit  of  such  a  construction ;  but  the 
courts  will  in  no  case  give  them  a  construction  that  involves  the  exercise 
of  an  excess  of  power,  where,  by  a  more  limited  application  of  them,  such 
exercise  of  power  is  not  involved. 

In  the  present  instance  the  enactment  in  question  is  ^ven  full  effect, 
and  in  my  opinion  all  the  effect  Congress  intended  it  should  have,  by 
applying  and  limiting  it  to  cases  still  pending,  and  undisposed  of  by 
adjudication.  It  is  ^undantly  evident  that  Congress  did  not  intend 
these  provisions  to  apply  to  cases  already  adjudicated,  for  the  following 
reasons :  — 

1.  It  was  not  in  their  power  to  do  so,  as  already  shown. 

2.  They  did  not  so  expressly  enact. 

3.  The  provisions  can  nave  full  and  consistent  effect  without  giving  them 
such  application. 

4.  They  made  no  provision  for  the  saving  of  rights  accrued  or  acta  done 
under  adjudications  in  cases  where  the  proceedings  might,  under  the  pro- 
visions in  question,  eventually  fail  and  be  dismissed.  And  this  has  still 
greater  force  from  the  further  fact  that  they  did  make  such  saving  pro- 
vision in  case  of  a  discontinuance  of  proceedings  as  provided  by  section 
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14.  Other  reasons  will  readily  suggest  themselves,  but  the  foregoing  I 
consider  condusive. 

I  hold,  therefore,  that  the  provisions  in  question  apply  only  to  cases 
where  the  petition  for  adjudication  is  still  pending,  and  not  to  cases  in 
which  adjudications  had  passed  upon  the  petition  before  the  approval  of 
the  act. 

It  results  that  the  motion  must  be  denied.     Ordered  accordingly. 


THE  NEW  ACT  AFFECTING  COPYRIGHTS,  ktc. 

An  Act  to  amend  the  Law  rehiting  to  Patents,  Trade-marks,  and  Copy, 
rights. 

Be  it  enacted  by  the  Senate  and  Simae  of  Representatives  of  the  United 
States  of  America  in  Congress  a^sembled^  That  no  person  shall  maintain 
an  action  for  the  infringement  of  his  copyright  unless  he  shall  give  notice 
thereof  by  inserting  in  the  several  copies  of  every  edition  published,  on 
the  title  page  or  the  page  immediately  following,  if  it  be  a  book ;  or  if  a 
map,  chart,  musical  composition,  print,  cut,  engraving,  photograph,  paint- 
ing, drawing,  chromo,  statue,  statuary,  or  model  or  design  intended  to 
be  perfected  and  completed  as  a  work  of  the  fine  arts,  by  inscribing  upon 
some  visible  portion  thereof,  or  of  the  substance  on  which  the  same  shall 
be  mounted,  the  following  words,  viz.:  "  Entered  according  to  act  of  Con- 
gress, in  the  year ^  by  A.  B.,  in  the  office  of  the  Librarian  of  Con- 
gress, at  Washington  ;  "  or,  at  his  option,  the^  word  "  Copyright,"  to- 
gether with  the  year  the  copyright  was  entered,  and  the  name  of  the 
party  by  whom  it  was  taken  out ;  thus :  "  Copyright,  18 — ,  by  A.  B." 

Sec.  2.  That  for  recording  and  certifying  any  instrument  of  writing 
for  the  assignment  of  a  copyright,  the  Librarian  of  Congress  shall  receive 
from  the  persons  to  whom  the  service  is  rendered  one  dollar;  and  for 
every  copy  of  an  assignment,  one  dollar ;  said  fee  to  cover,  in  either  case, 
a  certificate  of  the  record,  under  seal  of  the  Librarian  of  Congress  ;  and 
all  fees  so  received  shall  be  paid  into  the  Treasury  of  the  United  States. 

Sec.  3.  That  in  the  construction  of  this  act,  the  words  ^*  Engraving," 
^^  cut,"  and  ^'  print "  shall  be  applied  only  to  pictorial  illustrations  or 
works  connected  with  the  fine  arts ;  and  no  prints  or  labels  designed  to 
be  used  for  any  other  articles  of  manufacture  shall  be  entered  under  the 
copyright  law,  but  may  be  registered  in  the  Patent  Office.  And  the  Com- 
m^ioner  of  Patents  is  hereby  chained  with  the  supervision  and  control 
of  the  entry  or  registry  of  such  prints  or  labels,  m  conformity  with  the 
regulations  provided  by  law  as  to  copyright  of  prints,  except  that  there 
shall  be  paia  for  recording  the  title  of  any  print  or  label  not  a  trade-mark, 
six  dollars,  which  shall  cover  the  expense  of  furnishing  a  copy  of  the 
record,  under  the  seal  of  the  Commissioner  of  Patents,  to  the  party  enter- 
ing the  same. 

Sec.  4.  That  all  laws  and  parts  of  laws  inconsistent  with  the  foregoing 
provisions  be  and  the  same  are  hereby  repealed. 

Sec.  5.  That  this  act  shall  take  effect  on  and  after  the  first  day  of 
August,  eighteen  hundred  and  seventy-four. 

Approved,  June  18, 1874. 
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[Note.  The  above  act  has  been  construed  by  the  newspaxHsrs  to  be  a 
measure  of  real  importance  and  one  conf errinfi^  privileges  which  did  not 
exist  prior  to  its  passage.  An  examination  of  its  provisions  will,  how- 
ever, oisclose  that  it  hf»  practically  no  force  whatever,  other  than  to  de- 
crease the  labors  of  the  Librarian  of  Congress  at  the  expense  of  the 
Commissioner  of  Patents. 

Manufacturers  are  permitted  to  file  their  labels,  &c.,  in  the  Patent  Office 
upon  paying  a  duty  of  six  dollars,  but  they  do  not  thereby  acquire  a  right 
of  action,  nor  is  the  label  clothed  with  new  attributes  of  any  kind.  Nu- 
merous parties  may  deposit  the  same  design,  and,  whatever  uie  facts  as  to 
ownership,  each  design  will  be  duly  ^^  r^;istered "  without  let  or  hin- 
drance or  even  examination,  except  to  determine  whether  or  not  it  per- 
tains to  the  fine  arts  and  whether  or  not  it  is  a  trade-mark.  In  short, 
substantially  the  only  privilege  conferred  isi  that  of  paying  six  dollars. 

To  pronounce  the  act  an  anomaly  is  to  cloak  its  almost  ridiculous  diar- 
acter.  It  is  neither  more  nor  less  than  an  imposition  upon  the  public.  It 
provides  for  the  payment  of  a  duty  without  the  semblance  of  a  return.  It 
appeals  effectively  to  a  class  long  accustomed  to  a  misconstruction  of  the 
copvright  laws,  and  its  only  success  will  consist  in  fleecing  them,  along 
with  others,  of  six  dollars  for  every  label,  instead  of  fiftv  cents  as  hitherto. 

A  more  arrant  blunder  is  not  to  be  found  in  the  history  of  American 
legislation.  —  Editob  Law  Timbs. 


NOTES  OF  NEW  BOOKa 

Messrs.  A.  L.  Bancroft  &  Co.  of  Saa  Franciaoo  will  pnbliah  daring  the  present 
month  a  second  edition  of  Freeman  an  Judgments^  a  work  of  great  merit,    rrice  S7.50. 

Fortkscub's  Db  Laudibus  Lboum  Anguab  is  announced  as  in  press  bj  Messrs. 
Robert  Clarke  &  Co.  The  edition  will  contain  a  life  of  the  author  bj  Lord  Clermont, 
one  of  his  descendants,  and  will  be  attractively  published. 

Mbbsrb.  Littlb,  Brown  &  Co.  propose  to  reprint  the  entire  series  of  the  Reports  of 
Craum  Cases  Reserved^  to  be  embraced  in  six  volumes,  and  edited  with  notes  ana  refers 
ences  hy  F.  F.  Heard,  Esq. 

Thb  samb  housb  have  in  preparation  Cox't  OtmtrMi^  Law  Cases,  containing  cases  in 
criminal  law  determined  in  all  the  English  and  Irish  courts  from  1848  to  the  present  time. 

Phillips's  Mkohanics'  Libns,  and  a  new  edition  of  Story  on  Agency,  the  eig^tth, 
published  also  bj  Messrs.  L.,  B.  &  Co.,  are  now  resAy.    Price  of  either,  S7.50. 

Thb  Statutbs  of  the  United  States  relating  to  Bankruptcy,  with  notes  bySevmour 
D.  Thompson,  Esq.,  of  the  Central  Lam  Javmal,  b  offered  by  Messrs.  Sonle,  Th<Mmas  & 
Wentworth  of  St  Louis.    Price  75  cts. 

Mbsbrs.  Bakbr,  Yoorhis  &  Co.  announce  a  number  of  acceptable  works,  among 
which  are  A  Digest  of  the  Law  of  Railways  ;  Decolyar  on  the  Law  of  Guaranieesy  with 
notes  and  references  to  American  cases ;  UeardTs  Crimmal  Pleadings  ;  T^et^s  MitfonTs 
Chancery  Pleadings,  seventh  American  edition ;  Leading  Cases  on  Ae  Law  of  Damages ; 
Digest  of  the  Law  of  Evidence  at  Nisi  Prius,  arranged  for  American  Practice  on  die  {dan 
of  Boscoe's  popular  English  work,  and  Leading  iSngUsk  Patent  Cases,  with  refisrences  to 
American  decisions. 

Mbssrs.  Wm.  GrOULD  &  SoN,  of  Albany,  have  now  ready  the  sixth  volume  of  Mooi^s 
English  Reports,    Price  $6. 

Thb  third  yolumb  of  American  Railway  ReportSy  Jsm.  Cockcroft  &  Co,  of  New 
York,  publishers,  has  been  issued.     Price  $6. 
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ODIGALS. 

ABBREVIATIONS. 

Albany  L.  J Albany  Law  Journal,  Albany,  N.  Y., 

Weed,  Parsons  &  Co. 

Am.  Law  Bee American  Law  Record^  Cincinnati,  O., 

H.  M.  Moos. 

Am.  Law  Reg American  Law  Register,  Philadelphia,  Pa., 

D.  B.  Canfield  &  Co. 

Cent.  L.  J Central  Law  Journal,  St.  Louis,  Mo., 

SouLB,  Thomas  &  Wrntwortk. 

Chicago  L.  N Chicago  Legal  News,  Chicago,  111., 

Chicago  Legal  News  Co. 

Daily  Reg Daily  Register,  New  York, 

303  Broadway,  N.  Y. 

Ins.  L.  J. Insurance  Law  Journal,  New  York, 

C.  C.  HiNE,  176  Broadway. 

Int.  Bey.  Rec Internal  Revenue  Record,  New  York, 

W.  P.  &  F.  C.  Church. 

Leg.  Ohron Legal  Chronicle^  PottsriUe,  Pa., 

Sol.  Foster,  Jr. 

Leg.  Gazette Legal  GazeUe^  Philadelphia,  Pa., 

Ejng  &  Baird. 

Leg.  Int Legal  Intelligencer,  Philadelphia,  Pa., 

J.  M.  Power  Wallace. 

Mo.  West.  Jur Monthly  Western  Jurist,  Bloomington,  BL, 

Thoitas  F.  Tipton. 
Pac.  Law  Bep. Pacijic  Law  Reporter,  San  Francisco,  CaL, 

J.  P.  BOGARDUS. 

Pittsb.  L.  J Pittsburg  Legal  Journal,  Pittsburg,  Pa., 

J.  W.  &  J.  S.  Murray. 

West.  Jur. Western  Jurist,  Des  Moines,  Iowa, 

Mills  &  Co. 
ADMIRALTY. 

Maritime  lien  for  repairs  and  supplies  in  home  and  foreign 
PORTS.  —  Seld :  1.  That  while  in  foreign  ports  the  presumption  of  a 
necessity  for  relying  upon  the  credit  of  the  vessel  for  repairs  arises  from 
the  necessity  of  repairs  to  enable  the  yessel  to  prosecute  the  voyage ;  in 
home  ports  the  presumption  of  a  necessity  for  relying  upon  the  credit 
of  the  vessel  does  not  exist. 

2.  That  in  a  foreign  port  the  master,  bs  performing  the  duties  of  that 
officer,  has  authority  to  bind  the  vessel  and  her  owners  for  the  necessary 
expenses  of  the  boat,  but  in  the  home  port  he  has  not  that  right. 
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8.  That  while  in  a  foreign  port  the  necessary  repairs  are  restricted  to 
such  as  will  enable  the  Tessel  to  pursue  her  voyage  with  safety,  the  repairs 
in  the  home  port  where  they  may  be  ordered  by  the  owners,  are  not  of 
necessity  restricted  within  such  narrow  limits. 

4.  Those  who  in  a  home  port  fui-nish  repairs  and  supplies  must  show 
affirmatively,  iii  order  to  have  a  lien  on  the  vessel,  that  is  was  necessary 
to  rely  on  the  credit  of  the  vessel,  or  in  other  words,  that  the  credit  of  the 
owners  was  not  such  as  would  justify  a  prudent  man  in  furnishing  the 
repairs  and  supplies  solely  on  their  personal  credit.  Many  persons  in  the 
home  ports  have  been  accustomed,  in  consequence  of  the  state  boat  acts, 
to  suppose  that  repairs  and  supplies  furnished  there  at  the  instance  of  the 
master  gave  a  lien  irrespective  of  all  other  considerations ;  but  as  they  — 
BO  far  as  they  trespass  upon  admiralty  jurisdiction  —  are  void,  it  is  impor- 
tant that  material-men  in  home  ports  bear  in  mind  the  distinction  above 
stated,  and  the  elements  out  of  which  a  lien  in  a  home  port  springs. 
Taylors.  The  Commonwealih^  Am.  Law  Reg.,  August,  1874. 

BANKRUPTCY. 

1.  Pbactice.  —  Withdrawal  of  creditors.  —  Creditors  who,  since 
the  amendment  of  June  2d,  1874,  have  joined  in  the  petition,  cannot 
afterwards  be  allowed  to  withdraw  from  the  proceedings.  Such  a  practice 
would  lead  to  underhanded  agreements  between  the  debtor  and  a  part  of 
his  creditors  at  the  expense  of  the  others,  and  cannot  be  allowed. 

Semble  :  If  all  desire  to  dismiss  the  proceedings  it  could  be  done.  i\ 
re  Heffron^  Chicago  L.  N.,  Au^st  1,  1874. 

2.  Construction  of  sec.  8§  as  amended  by  act  of  *  74.  —  Under 
the  amendment  to  the  89th  section  of  the  bankrupt  law,  the  debtor  will 
be  required  to  file  a  list  of  his  creditors,  and  the  amount  of  their  claims, 
where  an  involuntary  petition  was  filed  against  him  since  December  1, 
1878,  to  which  he  had  made  a  denial  and  a  demand  for  a  jury  trial,  and 
had  since  filed  a  demurrer.  Warren  Savings  Bank  v.  Palmer^  Chicago  L. 
N.,  August  8,  1874  ;  Leg.  Int.,  August  14, 1874. 

3.  Act  of  bankruptcy.  —  Mortgage.  —  Fraudulent  prefeb- 
ENCE.  —  A  mortgage  by  a  railroad  company  to  secure  all  its  creditors 
equally  out  of  its  earnings  is  not  a  fraudulent  preference  or  an  act  of  bank- 
ruptcy.    In  re  Union  Pac,  R.  R,  Co.^  Leg.  Int.,  August  14,  1874. 

4.  Set-off.  —  Public  policy.  —  An  insurance  company  reinsured 
certain  of  its  policies  in  another  company  and  subsequently  became  in- 
solvent. The  company  in  which  the  reinsurance  was  effected  purchased 
outstanding  policies  of  the  other  company  at  a  large  discount.  In  a  suit 
to  recover  the  reinsurance  it  was  heldy  that  the  purchase  by  the  second 
company  was  not  in  excess  of  its  corporate  powers  nor  contrary  to  public 
policy.  And  tiiat  the  policies  purchased  could  be  set  off  at  tlieir  face 
value  against  the  reinsurance.  SwiNG,  D.  J.,  Hovey  v.  Atd^rneeSy  ^e. 
Am.  Law  Reg.,  Aughst,  1874. 

5.  Act  of  '74  not  betroactivb  in  respect  of  frauduleot 
CONVEYANCES  MADE  PRIOR  TO  Dbc.  1,  1878.  —  The  amendatory  act  of 
June  22,  1874,  cannot  be  construed  to  affect  a  fraudulent  conveyauoe 
made  prior  to  December  1, 1878. 
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Hopkins,  J,  writes  as  follows :  **  In  almost  every  case  where  the  jury 
would  be  warranted  in  finding  that  the  part^  *  had  good  reason  to  be- 
lieve,' under  the  old  statute,  they  would  be  justified  in  finding  that  he 
^knew'  under  the  amended  law,  so  that  practically  the  amendment  is 
merely  a  verbal  one  in  that  respect.  It  is  a  rule  of  universal  application, 
in  all  cases  of  fraud  on  the  part  of  the  debtor  or  seller  of  property,  that 
notice  of  facts  sufficient  to  put  a  party  upon  inquiry  amounts  in  judgment 
of  law,  to  notice,  and  is  sufficient  to  charge  the  purchaser  with  knowledge 
of  the  matters  and  things  it  is  reasonable  to  suppose  such  inquiry  or  in- 
vestigation would  have  discovered.  Inquiry  on  the  part  of  the  purchaser 
having  such  notice  becomes  a  duty,  and  diligence  an  act  of  justice.  A 
scienter  may  be  shown  by  circumstances,  and  whatever  fairly  puts  a  party 
upon  inquiry,  when  the  means  pi  knowledge  are  supposed  to  be  at  hand, 
if  he  omits  to  inquire,  he  does  so  at  his  peril,  and  he  is  chargeable  with  a 
knowledge  of  all  facts  which,  by  a  proper  inquiiy,  he  might  have  ascer- 
tained. Hamlin  v.  Pettibone^^  Central  L.  J.,  August  13,  1874 ;  Albany  L. 
J.,  August  29, 1874. 

CONFEDERATE  MONEY. 

See  Tbubteb. 

CONFEDERATE  SERVICE. 

See  Mortgage. 

CONSTITUTIONAL  LAW. 

1.  Unconstitutionality  of  the  law  creating  the  state  board 
OF  equalization  of  Califoenla.  —  The  constitution  of  California  con- 
tains the  following  provisions :  "  The  powers  of  the  Government  of  the 
State  of  California  shall  be  divided  into  three  separate  departments  — 
the  Legislative,  the  Executive,  and  the  Judicial."  "  The  Legislative 
power  of  this  State  shall  be  vested  in  a  Senate  and  Assembly."  The 
I^olitical  Code  contains  the  following  section :  "  The  State  Board  of 
Equalization  must  determine  and  transmit  to  the  Board  of  Supervisors  of 
each  county  the  rate  of  state  tax  to  be  levied  and  collected,  which,  after 
allowing  for  delinquency  in  the  collection  of  taxes,  must  be  sufficient  to 
raise  the  specific  amount  of  revenue  directed  to  be  raised  by  the  Legisla- 
ture for  state  purposes." 

Heldy  that  said  section  of  the  Code  was  unconstitutional  in  that  it 
attempted  to  confer  upon  the  state  board  the  power  to  add  to  the  amount 
of  tax  to  be  levied  by  law ;  that  the  legislature  had  no  power  to  commit 
to  the  board  the  exercise  of  functions  which  are  confided  by  the  organic 
law  to  the  le^slative  branch  and  which  pertain  to  it  alone.  Soughtan  v. 
Atutin^  Pac.  Law  Rep.,  Aug.  18,  1874. 

2,  Taxation  of  pbopebtt  of  corporations.  —  The  constitution  of 
Iowa  contains  the  following  provisions  :  "  The  property  of  all  corporations 
for  pecuniary  profit  shall  be  subject  to  taxation,  the  same  as  that  of  indi- 
viduals.", An  act  was  passed,  one  section  of  which  was  as  follows  :  "  Every 
railroad  company  which  shall  have  paid  all  taxes  on  gross  earnings  pro- 

^  An  interesting  review  of  this  case  antago-    lished  in  the  issne  of  the  Central  Law  Journal 
niBtic  to  the  opinion  of  Judge  Hopkins,  is  pah-    for  August  27, 1874. 
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▼ided  for  by  chapter  106,  of  the  acts  of  the  Thirteenth  General  Assembly, 
shall  be  released  from  the  payment  of  all  other  taxes  which  may  hare 
been  levied  upon  the  road-bed,  right  of  way,  track,  rollii^  stock,  and 
necessary  buildings  for  operating  their  road,  and  no  taxes  for  prior  years 
for  state,  county,  municipal,  or  any  other  purpose  for  which  any  tax  can 
be  levied  under  the  laws  of  the  State,  up  to  the  first  day  of  January  last, 
shall  be  collected  from  any  such  railroad  company  on  such  property/' 
Heldy  that  the  act  was  a  violation  ci  the  provision  of  the  omstitaticm 
quoted,  in  that  it  was  a  discriminaticm  in  favor  cS.  railroad  corporations 
against  individuals.  Davenport  ▼•  Chicago^  ^c.  R.  R.  Co,^  West.  Jur., 
August,  1874. 

8.  The  act  AITTHORIZIKO  the  issue  of  bonds  in  aid  of  the  Southern 
Normal  University  of  Illinois  is  constitutional,  the  object  being  a  public 
one.    Burr  v.  City  of  Carhondale^  Chicago  L.  N.,  July  25,  1874. 

4.  Act  authorizing  issue  of  criminal  warrants  without  pboot 
OF  PROBABLE  CAUSE.  —  An  act  which  authorized  a  state's  attorney  to  file 
informations  upon  which  criminal  warrants  were  to  issue,  without  proof  of 

firobable  cause,  held  to  be  inhibited  by  the  constitution  of  the  State  of 
llinois.    People  v.  Broumy  Chicago  L.  N.,  Aug.  29, 1874« 

CONTEMPT. 

Letter  in  newspaper.  —  Jurisdiction  of  county  coubt  judge. 

—  A  judge  of  an  English  county  court  had  summoned  the  applicant  to 
answer  for  contempt  of  court  in  writing  to  a  local  newspaper  a  letter 
which  contained  reflections  upon  the  judge's  conduct  in  a  case  judicially 
before  him :  Held^  upon  a  prohibition  to  restrain  the  judge  from  proceed- 
ing upon  the  summons,  that  a  court  of  record  of  inferior  jurisdiction  has 
no  authority  to  interfere  summarily  with  contempts  of  this  kind  out  of 
court.    In  re  Jolliffe^  Chicago  L.  N.,  Aug.  15, 1874. 

contract. 

Executory  contract. — Warranty.  —  Sale  without  delivery. 

—  A  sold  B  a  certain  number  of  barrels  of  sugar  by  sample,  at  an  agreed 

J)rice,  the  sugar  to  be  delivered  when  called  for.  No  time  was  specified 
or  the  delivery,  and  there  was  no  setting  apart  of  the  specific  number  of 
barrels  sold.  Shortly  after  the  sale,  within  a  reasonable  time,  B  sent  for 
the  sugar,  and  upon  opening  it  found  it  to  be  in  an  unmerchantable  condi- 
tion, whereupon  he  offered  to  return  it  and  A  declined  to  receive  it.  Hdd^ 
that  the  contract  was  executory,  and  that  the  law  would  imply  that  the 
parties  contemplated  that  the  sugar  should  be  of  a  izix  and  merchantable 
quality  and  raise  a  warranty  to  that  effect ;  that  the  contract  being  execu- 
tory, the  law  gave  B  a  reasonable  time  in  which  to  make  a  fair  examination 
and  see  if  the  sugar  answered  the  character  of  that  called  for  by  Uie  con- 
tract ;  that  what  constituted  a  reasonable  time  was  a  question,  for  a  juiy. 
And  that  if  B  failed  to  make  the  examination  within  such  reasonable  time 
he  would  be  precluded  from  rescinding  the  contract,  but  would  still  have 
the  right  to  rely  upon  the  implied  warranty  in  mitigation,  or,  in  other 
words,  would  be  liable  only  upon  a  quarvtum  meruit  for  the  goods.  Doan» 
V.  Dunham^  Mo.  West.  Jur.,  August,  1874. 

See  Corporation. 
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CORPORATION. 

When  signature  of  president  will  bind  the  corporation.  — 
Evidence. —  Contract.  —  A  contract  was  made  which  began:  "This 

indenture  made between  A  of  Chicago,  party  of  the  first  part,  and 

B,  President  of  the  Northwestern  Distilling  Co.  of  the  same  place,  party 
of  the  second  part."  In  the  body  of  the  contract  the  parties  were  men- 
tioned as  of  the  first  and  second  part,  and  the  pronouns  Ae,  his^  or  him  used 
to  denote  the  party  of  the  second  part.  One  of  the  covenants  was  as  fol- 
lows :  "  And  the  said  party  of  the  second  part  further  covenants  with  the 
said  party  of  the  first  part,  that  at  the  expiration  of  the  term,  he  will 
yield  up  the  demised  premises  to  the  said  party  of  the  first  part,  in  as 
good  condition  as  when  the  same  were  entered  upon  by  the  said  party  of 
the  second  part,"  &c.  The  instrument  concluded,  *'  In  testimony  whereof 
the  said  parties  have  hereunto  set  their  hands  and  seals,  the  day  and  year 
first  above  written,"  and  was  signed  and  sealed :  D.  R.  Brant,  [Seal.] 
Northwestern  Distilling  Co.,  [Seal.]  By  Edward  L#awrence,  President. 
Seldy  that  it  might  be  shown  that  it  was  the  intention  of  the  corporation 
to  make  the  contract,  and  that  the  action  was  properly  brought  against 
it.     N.  W.  Distilling  Co.  v.  Brant^  Chicago  L.  N.,  Aug.  8,  1874. 

See  Bankruptcy,  4 ;  Constitutional  Law,  2 ;  Estoppel  ;  Removal 

OF  Causes. 

criminal  law. 

1.  Twice  in  jeopardy.  —  A  defendant  is  placed  in  jeopardy,  when 
he  is  regularly  placed  on  trial.  His  jeopardy  is  real  unless  it  shall  subse- 
quently appear  that  a  verdict  could  never  have  been  rendered  by  reason  of 
the  death  or  illness  of  the  judge  or  juryman,  or  that  after  due  deliberation 
the  jury  could  not  agree,  or  by  reason  of  some  other  like  overruling 
necessity  which  compels  their  discharge  without  the  consent  of  the  defend- 
ant.    People  V.  Runckler^  Pac.  Law  Rep.,  Aug.  11,  1874. 

2.  State  officer.  —  Bribery.  -^  A  state  senator  is  "  an  officer  of 
the  State  "  within  the  meaning  of  the  statute  of  Kansas  touching  bribery. 
State  V.  Pomeroy^  Cent.  L.  J.,  Aug,  20,  1874. 

8.  Possession  of  stolen  property  at  unseasonable  hour. — The 
larceny  appeared  to  have  been  committed  sometime  during  the  night,  and 
the  property  was  found  by  the  police  in  the  possession  of  the  defendant 
and  another  person  with  nim,  in  a  small  boat  managed  by  them,  at  half 
after  three  o'clock  in  the  morning.  Seld^  that  the  possession  at  that 
unseasonable  hour  for  lavrful  traffic  was,  within  the  authorities,  sufficient 
to  maintain  the  presumption  of  the  defendant's  criminal  agency  in  procur- 
ing it ;  that  it  was  so  recent,  and  so  suspicious,  that  it  was  consistent  with 
no  other  rational  conclusion  than  that  of  guilt.  —  Dillon  v.  The  People^ 
Daily  Reg.,  Aug.  27, 1874. 

See  Constitutional  Law,  4* 
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DEBTOR  AND  CREDITOR. 

See  Banking. 

ECCLESIASTICAL  LAW. 

Of  pboceedinos  by  church  coxjrts  in  the  United  States. — The 
Cheney  case.  —  In  the  year  1869  the  Rey.  Mr.  Cheney,  at  that  time  a 
presbyter  of  the  Protestant  Episcopal  Church  in  the  diocede  of  Illinois, 
and  rector  of  Christ  Church,  in  toe  city  of  Chicago,  was  presented  for 
yiolation  of  the  constitution  and  canons  of  said  church.  After  a  church 
court,  composed  of  fiye  presbyters,  the  number  prescribed  by  the  canons 
of  said  church,  had  been  organized,  a  bill  was  filed  to  restram  such  court 
from  proceeding,  and  an  injunction  granted,  which  was  dissolyed  upon 
appeal.  In  the  mean  time  one  of  the  presbyters  of  the  church  court  be- 
came ineligible  and  a  trial  was  had  by  four  presbyters,  which  resulted  in 
the  conyiction  of  the  accused,  and  sentence  of  suspension  was  pronounced 
by  the  bishop  of  the  diocese. 

Notwithstanding  the  sentence  the  Rey.  Mr.  Cheney  continued  to  act 
as  rector  of  Christ  Church,  whereupon  he  was  tried,  under  protest,  in  the 
year  1871,  by  a  new  church  tribunal,  for  contumacy^  of  which  charge  he 
was  found  guilty  and  a  sentence  of  deposition  pronounced  by  the  bishop 
in  due  form. 

Disregarding  the  second  sentence,  also,  Mr.  Cheney  continued  in  chai^ 
of  Christ  Church,  whereupon  suit  was  brought  by  the  complainants,  com- 
municants of  the  Protestant  Episcopal  Church  and  pew-holders  in  said 
Christ  Church,  to  restrain  him  from  officiatmg  a^  rector,  and  the  yestry- 
men  and  wardens  from  permitting  him  to  officiate  as  rector  in  said  Christ 
Church,  on  the  ground  that  said  Cheney  had  been,  in  May,  1871,  in  due 
form  and  manner,  in  compliance  with  the  laws  of  the  Protestant  Episcopal 
Church,  put  upon  his  trial  for  offences  against  the  laws  of  said  church,  and 
upon  said  trial  found  guilty,  and  thereafter  sentenced  and  deposed  from  the 
priesthood  and  ministry  in  said  church  ;  and  that  by  reason  of  said  dep- 
osition said  Cheney  had  lost  all  right  to  the  use  of  said  church  as  rector, 
and  the  parsonage  connected  therewith,  and  the  other  defendants  were 
peryerting  their  trust  in  deyoting  the  income  of  said  church  to  the  support 
of  a  dep^  minister.  The  biU  prayed  for  a  perpetual  injunction,  re- 
straining such  use  of  the  church  property  and  such  a  diyersion  of  tiiie 
church  income.  Seld^  that  the  yerdict  of  the  first  tribunal  which  con- 
sisted of  only  four  presbyters,  bein^  one  less  than  the  number  prescribed 
by  canon,  was  a  nullity,  and  that  the  yerdict  of  the  tribunal  which  found 
the  accused  guilty  of  contumacy  was,  consequently^  equally  yoid.  The 
Rey.  Mr.  Cheney,  therefore,  had  neyer  been  suspended  or  deposed  and 
the  bill  was  without  equity. 

The  court  discusses  at  great  length  diyers  points  presented,  affecting 
the  jurisdiction  of  church  tribunals,  their  relations  to  the  ciyil  courts,  the 
powers  of  a  bishop  of  the  Protestant  Episcopal  Church  in  the  United 
States,  and  other  questions  incidental  to  the  cause.  CcUkins  y.  Chenejf^ 
Chicago  L.  N.,  August  22  and  29, 1874. 
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ESTOPPEL. 

Degbbb  at  suit  op  stockholdbb  whbbe  the  cobpobation  was 
NOT  A  PABTY.  —  In  EH  actdon  in  a  state  court  by  a  city  against  a  railroad 
corporation  to  collect  certain  taxes,  the  answer  set  up  by  way  of  estoppel 
a  decree  rendered  in  a  United  States  court,  at  the  suit  of  a  stockholder, 
which  enjoined  the  collection  of  the  taxes  in  question.  It  did  not  appear 
that  the  suit  was  prosecuted  for  the  benefit  of  the  corporation  or  in  its 
behalf,  nor  that  the  corporation  knew  of  the  pendency  of  the  proceedings 
or  claimed  the  benefit  thereof.  Seld^  that  there  was  no  estoppel ;  that 
the  corporation  was  neither  party  nor  privy  to  the  suit ;  that  the  decree 
would  not  have  bound  the  defendant  if  it  had  been  adverse  to  the  plaintifiE 
therein,  which  was  necessary  to  constitute  it  a  bar  to  the  present  action,  it 
being  well  settled  that  a  former  adjudication  must  have  the  effect  to 
equally  estop  both  parties  to  be  conclusive.  Davenport  v.  Chicago  It.  It.  It. 
Co.,  West.  Jur.,  August,  1874. 

See  Taxation,  2,  3. 

EVIDENCE. 

1.  Pboop  of  fbattd.  —  An  offer  to  prove  the  circumstances  alleged 
to  establish  fraud  should  not  be  refused  on  the  ground  that  the  fraud 
complained  of  is  merely  inferential.  Fisher  t.  Doty,  Leg.  Int.,  August 
14,1874. 

2.  The  competency  of  a  witness,  not  subject  to  objection  before 
the  passage  of  an  act  permitting  parties  to  testify,  is  not  anected  by  such 
an  act.  MeFerran  y.  Mont  Jdto  Iron  Co.,  Leg.  Int.,  August  21,  1874 ; 
Leg.  Chron.,  August  29, 1874. 

3.  The  cbedibility  of  an  adyebse  witness  may  be  assailed  by 
proof  that  he  cherishes  a  feeling  of  hostility  towards  the  party  agginst 
whom  he  is  called ;  and  it  may  be  established,  by  proof  of  the  acts  or  deo- 
larations  of  the  witness,  provided  his  attention  is  first  called  to  the  par- 
ticular acts  or  declarations  proposed  to  be  proved,  with  sufficient  minute- 
ness as  to  time  and  circumstance,  to  afford  him  an  opportunity  to  explain. 
SUvey  V,  Hodgden,  Pac.  Law  Rep.,  July  14, 1874. 

4.  Wife  as  wttnesp  in  action  by  husband  and  wife  fob  injuby 
to  latteb.  —  In  an  action  by  husband  and  wife  for  injuries  to  the  latter, 
the  wife  is  a  competent  witness.  Harriman  v.  Stowe,  Cent.  L.  J.,  August 
13, 1874. 

6.  Declabations  to  physician  at  time  of  accident.  —  A  party 
who  had  sustained  an  injury  stated  to  a  physician  shortly  after  the  injury 
took  place  that  it  was  caused  by  falling  through  a  trap-door,  ffeld^  that 
such  statement  was  admissible  as  part  of  the  res  gestce.    lb. 

6.  Evidence  to  show  impbopbb  speed  of  tbain  neab  bailboad 
CBOSSINO.  —  A  witness  testified  that  he  saw  a  train,  which  ran  against 
plaintiff^s  wagon,  before  it  reached  the  crossing  where  the  accident  oc- 
curred, and  at  the  distance  therefrom  of  nine  hundred  feet,  and  that  it  was 
running  at  the  rate  of  fifteen  miles  an  hour,  and  no  bell  was  ruug  or  whistle 
sounded.  The  evidence  was  objected  to  as  the  train  was  not  seen  by  the 
witness  at  the  place  of  the  accident.  The  object  in  introducing  it  was  to 
show  want  of  care  on  the  part  of  the  persons  in  charge  of  the  train. 
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Seld^  that  the  evidence  was  competent,  it  being  necessary  to  slacken 
speed  at  a  distance  from  the  point  where  thedesired  rate  is  to  be  attained. 
It  was  for  the  jury  to  determine  whether,  in  the  exercise  of  proper  care, 
the  whistle  ought  to  have  been  sounded  or  the  brakes  applied  at  the 
place  where  the  train  was  when  seen  by  the  witness.  Black  v.  Burlington 
^c.  R.  R.  Co.^  West.  Jur.,  August,  1874. 

See  CoBPOEATioN ;  Pleading  and  Pbacttice,  5. 

FIXTURES. 
HOUSB  SET  trPON  BLOCKS.  —  POBTABLB  FENCE.  —  A  house  set  upon 

blocks  which  rest  upon  the  surface  of  the  ground,  and  which  may  be  re- 
moved without  disturbing  the  land,  is  not  a  part  of  the  realty.  Nor  is  a 
portable  fence.    Tennyhecker  v.  McDougalt  Pac.  Law  Rep.,  July  14, 1874. 

FRAUDULENT  CONVErANCE. 

A  CONVEYANCE  BY  HUSBAND  TO  WIFE  of  his  interest  in  real  estate, 
subject  to  a  lien  of  unpaid  purchase  money,  at  a  time  when  he  owed  no 
other  debts,  is  not  fraudulent.    Nippe^%  ^pP'i  Leg«  Int.,  Aug.  28, 1874. 

INDIAN  LANDS. 

The  gbant  op  the  Osage  lands  to  the  Leavenworth,  Lawrence  & 
Galveston  Railroad  Company  expounded  by  Mr.  Justice  Miller.  U.  S,  v. 
i.,  L.  ^  a.  R.  R.  Co.,  Cent.  L.  J.,  Aug.  27, 1874. 

INSURANCE. 

1.  DENLAJi  OF  liability.  —  Pboof  OF  LOSS. — A  denial  of  liability 
of  the  company  to  pay  the  loss  is  to  be  regarded  as  a  waiver  of  proof  of 
loss.     Parker  y.  Amazon  Ins,  Co,,  Ins.  L.  J.,  August,  1874.  * 

2.  A  mistake  by  an  AQBNT  in  filling  out  a  policy  does  not  vitiate  it. 
lb. 

3.  Construction  of  poucy.  —  Machineby.  —  The  policy  was  issued 
on  the  ^^  engine  and  machinery  **  contained  in  a  building  *^  used  for  tlie 
manufacture  of  tin-ware,  sheet-iron,  japanned  and  fancy  painted  waie." 
The  plaintiffs  didmed  damages  for  the  destruction  of  ^^  642  forming  and 
cutting  machines,"  which  appeared  on  trial  to  be  *^  dies  "  used  in  the  cat- 
ting screw  and  drop  presses,  &c.  Held,  that  insurance  on  the  ^^  machin- 
ery "  included  all  the  essential  parts  of  the  machinery,  and  as  the  articles 
could  not  be  manufactured  without  the  dies,  they  were  covered  by  the 
policy.     Seavey  v.  Central  Mut,  Fire  Jns.  Co.  lb. 

4.  Construction  of  "sane  or  insane." — A  policy  contained  a 
condition  that  if  the  insured  died  by  his  own  hand,  sane  or  insane,  the 
policy  should  be  void.  Held,  that  the  plaintiff  was  bound  by  the  condi- 
tion, and  the  jury  were  instructed  that  if  they  believed  that  the  insured 
took  his  own  life,  whether  in  the  possession  of  his  faculties  or  not,  they 
should  find  for  the  defendant.    Snyder  v.  MmL  Ltfe  Ins.  Co.  lb. 

5.  Misrepresentation  in  application.  —  In  the  application  the 
question  ^^  Have  you  ever  had  any  serious  iUness,  disease,  or  perscHnal 
injury  ?  "  was  propounded*    The  answer  was  ^^  Small^pox  thirty  years 
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sinoe/'  It  appeared  that  five  yeara  previously  the  assured  had  a  severe 
fall  upon  his  head,  and  was  attended  by  a  physician  who  treated  the  injuiy. 
Held^  that  there  was  such  misrepresentation  as  to  vitiate  the  policy,     lb. 

6.  Construction  of  policy.  —  Spabk  bisks.  —  The  policy  covered 
certain  wood  and  Ic^  piled  up  along  the  line  of  a  railroad,  and  was 
intended  to  insure  only  such  property  as  actually  belonged  to  the  road, 
and  not  to  cover  "  spark  risks,''  or  property  belonging  to  others,  for  which 
the  railroad  company  would  be  responsible  if  ignited  by  sparks  from  the 
engines.  A  large  amount  of  wood  not  belonging  to  the  railroad  company 
was  destroyed  by  fire  from  the  engines,  for  which  the  company  settled, 
and  then  brought  suit  against  the  defendant.  Held^  that  there  was  noth- 
ing on  the  face  of  the  policy  to  indicate  that  it  was  intended  to  cover  any- 
thing more  than  the  plaintiff 's  own  property.  Monadnoch  iJ.  R.  Co.  v. 
Man.  Ins.  Co.  lb. 

7.  The  misspelling  op  plaintiff's  name  in  the  proof  of  loss  is  of 
no  consequence  as  long  as  there  is  no  doubt  as  to  identity.  JERbemia  Ins. 
Co.  V.  0'  Connor^  lb. 

8.  CoNSTRircTlON  OF  MARINE  POLICY.  —  A  policy  contained  the  fol- 
lowing clause :  **  No  vessel  shall  sail  from  the  harbor  of  Gloucester  after 
the  10th  day  of  November  next,  on  any  voyage  east  of  Cape  Sable."  On 
the  13th  of  November  she  sailed  from  Gloucester  and  was  damaged  on 
the  20th.  It  was  admitted  in  evidence  that  she  was  provided  with  every- 
thing suitable  for  a  fishing  voyage  except  bait,  and  the  plaintiffs  claimed 
that  she  was  on  her  way  to  Eastport  to  procure  it,  and  as  the  voyage  was 
to  Eastport,  she  was  covered  by  the  policy.  Heldy  that  if  the  vessel  was 
really  intended  for  the  fishing  grounds,  the  putting  in  at  Eastport  to  pro- 
cure bait  was  merely  an  incident  to  the  voyage,  and  did  not  interfere,  with 
its  destination  and  purpose.  Friend  y.  O-lo^icesterJitU.  Fishing  Ins.  Co.  lb. 

See  Bankruptcy,  4 ;  Pleading  and  Practice,  4. 

internal  revenue. 

1.  Interest  cbrtifioates.  —  Scrip  dividend. — The  *N.  Y.  Central 
Railroad  Company,  in  pursuance  of  resolutions  of  its  directors,  issued  cer- 
tain ^^  interest  certificates  "  which  ran  as  follows :  ^*  Under  a  resolution  of 
ihe  Board  of  Directors  c^  the  company,  passed  Dec.  19th,  1868,  of  which 
the  above  is  a  copy,  the  New  York  Central  Railroad  Company  hereby 

certifies  that ,  being  the  holder  of shares  of  the  capital 

stock  of  said  company,  is  entitled  to dollars,  payable  ratably  with  the 

other  certificates  issued  under  said  resolution,  at  llie  pleasure  of  the  com- 
pany, out  of  its  future  earnings,  with  dividends  thereon,  at  the  same  rates 
and  times  as  dividends  shall  be  paid  upon  the  shares  of  the  capital  stock 
of  the  company."  Seld^  that  such  certificates  were  not  to  be  regarded  as 
stock  or  scrip  dividends,  and  that  a  tax  upon  them  as  such  was  illegaL 
N.  Y.  C.  B.  B.  Co.  V.  Bailey,  Int.  Rev.  Rec.,  July  27,  1874. 

2.  Taxation  op  dividends  itnder  act  op  july  14, 1870.  —  Section 
15  of  the  Act  of  July  14th,  1870,  made  taxable  those  dividends  which 
were  declared  for  the  earnings  of  the  year  1871,  and  also  those  which 
were  declared  during  that  yea?,  and  Umited  the  tax  to  those  dividends 
only.     The  tax  was  to  be  imposed  upon  the  dividends  for  that  year,  and 
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also  apon  the  dividends  declared  during  the  year  1871,  and  was  thereafter 
to  cease.    Nat' I  Park  Bank  v.  Blake,  Int.  Rev.  Rec.,  Aug.  24, 1874. 

JUDGMENT. 

See  Estoppel  ;  Taxation,  3. 

LEGAL  REPRESENTATIVE. 

See  Tbust  Deed. 

MANDAMUS. 

Comptroller  of  state.  —  A  mandamus  will  not  lie  to  the  comptroller 
of  a  state  to  compel  him  to  countersign  bonds.  S.  C.  of  Texas.  Bledsoe 
V.  International  K  R.  Co.,  Cent.  L.  J.,  Aug.  13,  1874. 

MARRIED  WOMAN. 

Deed  of.  —  Mistakes  in  the  deed  of  a  married  woman  cannot  be 
corrected  in  equity.  Board  of  Trustees,  ^e.  v.  Davidson,  Mo.  West.  Jur., 
August,  1874. 

See  Eyidekce,  4. 
MISNOMER. 

See  Insurance,  7 ;  New  Trial. 

MORTGAGE. 

1.  Foreclosure  where  mortgagor  was  in  Confederate  army. 
—  Notice. — A,  a  resident  of  Missouri,  entered  the  Confederate  army  in  the 
year  1861.  At  the  time  of  his  doing  so  there  were  two  mortgages  upon 
certain  real  estate  owned  by  him  which  were  due,  and,  also,  an  overdue 
outstanding  unsecured  note.  In  1862  and  1863  the  mortgagees  procured 
a  foreclosure  of  their  mortgages  by  constructive  notice  to  A,  on  the  groupd 
that  his  place  of  residence  was  unknown  ;  and  the  unsecured  creditor  ob- 
tained judgment  upon  the  note  by  process  of  attachment. 

After  the  lapse  of  more  than  tnree  years,  the  time  prescribed  by  a 
statute  of  Missouri  within  which  a  petition  for  review  might  have  been 
heard,  A  filed  his  bill  in  a  United  States  court  praying  that  all  the  pro- 
ceedings be  declared  void  for  want  of  jurisdiction,  in  that  the  orders  of 
publication  were  false,  and  for  other  reasons.  Hdd,  that  the  bill  was 
without  equity ;  that  A  had  been  guilty  of  laches,  and,  in  any  aspect  of 
the  case,  was  not  entitled  to  a  decree.  MeQuiddy  v.  Ware,  Chicago  L. 
N.,  July  25,  1874. 

See  Bankruptcy,  3 ;  Trust  Deed. 

national  bank. 
See  Removal  of  Causes,  2 ;  Taxation,  1. 

negligence. 

1.  Injurt  to  passenger  travelling  on  free  pass.  —  A  party 
travelling  upon  a  pass  conditioned  as  follows :  ^*  The  person  who  accepts 
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and  uses  this  free  ticket  thereby  assumes  all  risk  of  accident,  and  agrees 
that  the  company  shall  not  be  uable  under  any  circumstances,  whether  of 
negligence  of  its  agents  or  otherwise,  for  any  injury  of  the  person,  or  for 
any  loss  or  injury  to  his  property,  while  using  or  having  the  benefit  of  it," 
was  injured  and  brought  an  action  for  damages,  ffeld^  that  the  condi- 
tions of  the  pass  did  not  protect  the  company  from  liability,  even  if  the 
injury  was  caused  by  gross  neghgenoe  on  tiie  part  of  the  plaintiff.  S.  C 
of  Minn.  Jacobus  v.  St.  F.  ^  O.  B.  W.  Co.,  Cent.  L.  J.,  July  30,  1874 ; 
Leg.  Int.,  August  28,  1874;  Albany  L.  J.,  August  8, 1874. 

2.  Injxtby  to  servant  by  dbfectivb  maghineby.  —  Discussion  of 
the  liability  of  railroad  companies  where  its  servants  are  injured  by  de- 
fective machinery.  T.  W.  ^  W.  B.  B.  Co,  v.  Frederick,  Chicago  L.  N., 
August  16, 1874, 

NEW  TRIAL. 

Where  person  not  empanelled  has  served  upon  the  jury.  — 
It  is  in  the  discretion  of  the  court  to  grant  a  new  trial  in  a  case  where  a 
person  not  empanelled  has  served  upon  the  jury,  and  the  court  will  not 
grant  such  new  trial  unless  substantial  injustice  has  been  done  by  a  wrong 
juror  having  served. 

An  action  came  on  to  be  tried  before  a  common  jury,  and  the  name  of 
Thomas  Fox,  being  on  the  common  panel,  was  called  amongst  others  by 
the  associate,  whereupon  one  Thomas  Cox,  who  was  on  the  special  jury 
panel,  went  into  the  box  by  mistake,  served  upon  the  jury,  and  took  part 
in  the  verdict,  which  was  given  for  the  plaintiff.  The  defendant  alleged 
afterwards  that  Cox  was  a  friend  of  the  plaintiff,  and  had  purposely,  and 
in  the  interest  of  the  plaintiff,  tendered  himself  as  a  juror,  but  this  was 
denied  by  Cox  in  a  letter  written  in  answer  to  inquiries  by  the  attorney 
of  the  plaintiff.  Held,  that  it  was  in  the  discretion  of  the  court  to  grant 
a  new  trial ;  and  a  rule  for  a  new  trial  discharged.  WelU  v.  Cooper,  Leg. 
Int.,  August  28, 1874. 

NOTICE. 

See  Mortagage;  Sunday. 

NUISANCE. 

r 

A  Chinese  laundry  may  be  so  conducted  as  to  warrant  the  inter- 
position of  a  court  of  equitv  to  restrain  it  as  a  nuisance.     Warmch  v. 
Wah  Lee  ^  Co.,  Leg.  Int.,  August  21, 1874. 

PLEADING  AND  PRACTICE. 

1.  Return  by  sheriff.  —  Foreign  judgment.  —  Recitals  op  ser- 
vice IN  RECORD.  —  A  return  to  a  summons  by  a  sheriff  is  not  necessarily 
defective  by  reason  of  a  failure  to  set  forth  that  service  was  made  in  his 
county. 

But  in  an  action  upon  a  judgment  rendered  in  another  state  the  defend- 
ant has  a  ri^ht  to  show  by  proof  that  he  has  never  been  served  with  pro- 
cess, notwithstanding  recitals  in  the  record  to  the  contrary.  Knotvles 
V.  Logansport,  ^c.  Co.,  Pac.  Law  Rep.,  July  21, 1874 ;  Chicago  L.  N., 
August  1, 1874. 
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2.  Ik  sufbehb  court  U.  S.  as  to  appeal  ob  wbit  of  erbob.  — 
Where  all  the/defendantB  will  be  affected  they  most  all  join  in  the  writ 
or  appeal.     Simpson  y.  Qreely^  Chicago  L.  N.,  Augnst  15, 1874. 

8.  Maiktenakcb  of  lunatic  cbiminal.  —  The  proper  action  by  a 
county  for  money  paid  for  the  maintenance  of  a  lunatic  criminal  is  as^ 
Bampsit.     Directors  y.  Courvty  of  Mountour^  L^.  Int.,  August  28,  1874. 

4*  Sebvice  against  fobeign  insurance  company.  —  Service  <rf 
summons  in  a  suit  against  a  foreign  insurance  company  upon  a  sub-agent 

S pointed  by  a  general  agent  is  not  good.    Diffenderfer  t.  North  America 
fe  Ins.  Co.^  Ins.  L.  J.,  August,  1874. 

5.  Evidence.  —  Subpbise.  —  Continuance.  —  In  a  case  of  surprise 
by  the  introduction  of  testimony  which  may  be  contradicted  a  continuance 
should  be  allowed.  Beaumont  v.  Q-rays  ISxecutors^  Mo.  West.  Jur.,  Aug. 
1874. 

See  Banebuptcy,  1,  2 ;  New  Tbial  ;  Removal  of  Causes  ;   Re- 
plevin. 

portable  fence. 
See  FiXTUBES. 

PROMISSORY  NOTE. 

Accommodation  indorsee.  —  An  accommodation  indorser  of  a  prom- 
issory note  is  to  be  regarded  as  an  indorser  in  the  usual  legal  sense.  If 
there  be  more  than  one  accommodation  indorser,  they  sustain  the  same 
relations  to  each  other  as  if  the  paper  was  an  ordinary  business  note. 
The  fact  that  each  knew  that  the  other  was  an  accommodation  indorser  is 
immaterial  in  the  absence  of  an  agreement  to  share  the  liability.  Kirsck- 
ner  v.  ConkUn^  Am.  Law  Reg.,  August,  1874. 

removal  op  causes. 

1.  A  CORPORATION  MAY  REMOVE  a  case  from  a  state  to  a  federal  court 
under  the  act  of  1867.  The  necessary  affidavit  to  procure  the  removal 
can  be  made  by  the  proper  officer  of  the  corporation.  Mr.  Justice  Mil- 
ler, Dillon,  C.  J.  concurring.  I'armers*  Loan^  ^c.  Co.  v.  MarquiUany 
West.  Jur.,  August,  1874. 

2.  National  bank.  —  A  national  bank  may  remove  a  cause  from  a 
state  to  a  United  States  court.  The  act  of  July  27,  1868,  does-  not  take 
away  such  right.  Chatham  Nafl  Bank  v.  Merchants'  NaCl  Bankj  Daily 
Reg.,  August  24,  1874. 

replevin. 

Damages  cannot  be  recovered  in  an  action  of  replevin.  Pennybecker 
Y.  McBongal^  Pac.  Law  Rep.,  July  14, 1874. 

res  ADJUDICATA. 
See  Taxation,  8. 
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RESPONDEAT  SUPERIOR. 

An  agent  is  responsible  for  his  own  misfeasance,  negligence,  or  wrong* 
The  doctrine  of  respondeat  superior  does  not  change  his  liability.  Harrir 
man  y.  Stowe,  Cent*  L.  J.,  Aug.  13, 1874. 

SET-OFF. 

See  Bankruptcy,  3. 

SLANDER* 

RXTLB  AS  TO  WORDS  WHICH  IP  TRim  SUBJECT  PLAINTIPP  TO  INDICT- 
MENT. —  The  slander  complained  of  consisted  in  the  words,  *'  I  saw  her 
(plaintiff)  in  bed  with  A."  Fornication  was  not  an  indictable  offence 
where  the  suit  was  brought,  and  there  was  no  ayerment  or  proof  of  special 
damage,  ffeld^  that  the  words  were  not  actionable.  Pollard  y.  litfon^ 
Pac.  Law  Rep.,  August  11, 1874. 

SUNDAY. 

Notice  op  protest  received  upon  Sunday.  —  A  notice  of  protest 
deliyered  to  an  indorser,  personally,  on  Sunday,  is  yoid ;  and  the  receipt 
of  such  notice  is  not  to  be  regarded  as  good  upon  the  following  day.  To 
be  valid,  the  notice  must  be  given  upon  a  lawful  day.  Rheem  y.  Varlisle 
Deposit  Bankj  Am.  Law  Reg.,  August,  1874. 

TAXATION. 

1.  Shares  op  national  bank.  —  Where  to  be  taxed.  —  The 
shares  of  a  national  bank  are  to  be  taxed  where  the  bank  is  located. 
Strong  v.  0' Donnelly  Leg.  Lit.,  Aug.  21, 1874 ;  Leg.  Gazette,  August  28, 
1874. 

2.  Tax  on  gross  earnings  op  railroad  by  state.  —  The  pay- 
ment by  a  railroad  company  of  a  state  tax  upon  its  gross  receipts  is  not 
to  be  regarded  as  a  bar  to  uie  collection  of  a  tax  by  a  city  upon  the  prop- 
erty of  the  road  within  the  limits  of  the  city.  Davenport  y.  Chicago^  ^c. 
R.  R.  Co.^  West.  Jur.  August,  1874. 

8.  Res  adjudicata.  —  Injunction  restraining  the  collection 
op  a  tax  por  one  year  no  bar  por  subsequent  years. —  a  judg- 
ment was  rendered  in  a  competent  court  restraining  the  collection  of  cer- 
tain taxes  leyied  upon  the  property  of  the  defendant  for  the  years  1863, 
1864,  and  1865.  It  was  contended, that  such  judgment  worked  an  estop- 
pel to  collect  the  taxes  for  subsequent  years.  Meld^  that  each  year's  taxes 
constituted  a  separate  cause  of  action,  and  that  the  determination  of  the 
matters  inyolyed  in  the  injunction  suit,  and  the  judgment  therein,  reached 
no  further  than  the  taxes  of  the  years  in  question.    Ih. 

See  Constitutional  Law,  1,  2 ;  Internal  Revenue* 

TRUST  DEED. 

^*  Legal  representative  "  defined. — Sale  by  adkiniste ator.  — 
It  was  proyided  in  a  trust  deed  that  in  the  eyent  of  the  death  of  the  trus- 
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tee  the  sale  of  the  property  should  be  made  by  his  *^  legal  representatiye." 
The  trustee  having  died,  and  a  default  which  authorized  a  sale  arisen,  the 
property  was  sold  by  the  trustee's  administratrix.  Seld^  that  the  sale 
was  irregular  and  not  in  compliance  with  the  deed.  That  as  there  was  no 
grantee  or  assignee,  and  hence  no  *'  legal  representatiye,"  in  the  sense  in 
which  the  term  must  be  held  to  haye  been  used  in  the  deed,  a  new  trustee 
should  haye  been  appointed,  or  the  trust  deed  foreclosed  by  bill  in  chan- 
cery as  an  ordinary  mortgage.  Wamecke  y.  Lembca^  Mo.  West.  Jur.,  Au- 
gust, 1874. 

TRUSTEE. 

Liability  of.  —  Confederate  money.  —  Where  a  guardian  loaned 
money  pertaining  to  his  ward's  estate  and  accepted  payment  in  Confeder- 
ate currency,  he  was  held  to  be  liable  for  the  amount  so  loaned.  But  if 
any  portion  could  not  haye  been  sayed  by  the  exercise  of  proper  diligence 
during  the  war  and  afterwards,  as  to  such  portion  thero  was  no  liability* 
Ferguson  y.  Lowry^  Cent.  L.  J.,  August  20, 1874. 

WARRANTY. 

See  Contract. 

WILL. 

Omission  of  name  of  residuary  legatee.  —  A  will  was  duly  wit- 
nessed, a  blank  space  being  left  for  the  name  of  the  residuary  legatee, 
which  was  subsequently  inserted.  Held^  that  the  residuary  bequest  was 
no  part  of  the  will.     Derr  y.  Crreenawalt^  Leg.  Int.,  August  28,  1874. 


DISTRICT   COURT   U.  S.- SOUTHERN   DISTRICT   OF   N.T. 

* 

[July,  1874.J 

BANKRUPTCY.  —  PRACTICE  UNDER  ACT  OF  JUNE  22,  1874.  —  PETITION 
BASED  UPON  FAILURE  TO  PAY  COlfMEECIAL  PAPER  FILED  LESS 
THAN  FORTY  DAYS  PRIOR  TO   PA8SAOB   OF  SAID  ACT. 

Iir  R£  THE  TIVOLI  BREWING  CO. 

Blatchford,  J.  The  petition  in  this  case,  in  inyoluntary  bankruptcy, 
was  filed  June  19th,  1874.  The  only  act  of  bankruptcy  it  allies  is  the 
failure  to  pay  commercial  paper  which  fell  due  June  4th,  1874.  As  under 
the  act  of  June  22d,  1874,  no  person  can  be  adjudged  a  bankrupt  for  the 
failure  to  pay  commercial  paper,  on  a  petition  filed  before  the  expiration 
of  forty  days  from  the  maturity  of  the  paper  (instead  of  fourteen  days,  as 
under  the  former  law),  and  as  this  proyision  applies  to  cases  commenced 
since  December  1st,  1878,  this  petition  stands  now  as  haying  been  prema- 
turely filed,  and  cannot  be  ayailed  of  after  the  expiration  of  the  forty  days, 
and  cannot  be  amended,  but  must  be  dismissed,  without  costs. 
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SUPRBMB   COURT   OP   ILLINOIS. 
[To  APPEAR  m  68  III.] 

JtJBISDICTION  OF  INFANTS.  — "  DUE  PROCESS  OF  LAW  "  DEPINBD. 

CAMPBELL  V.  CAMPBELL. 

In  a  proceeding  for  partition^  in  which  the  lands  of  infant  defendants  were  ordered 
to  be  soU  there  was  no  actual  service  of  process  on  the  infant  defendants,  but  the 
court  appointed  a  guardian  ad  litem,  who  answered  for  them :  Held,  thai  the  court 
had  no  jurisdiction  of  the  persons  of  such  defendants* 

Although  the  forty -seventh  section  of  the  chancery  statute  seems  to  authorize  a-  decree 
against  infant  defendants  without  service  of  process  on  them,  yet  the  court  holds 
that  the  legislature  has  not  the  power  to  autfiorize  a  court  to  take  the  title  of  any 
one  mthotU  notice,  actual  or  constructive,  to  appear  and  defend. 

The  words  ""  due  process  of  law"  in  the  clause  of  the  constitution  forbidding  the 
divestiture  of  title  except  by  due  process  of  law,  has  reference  to  judidcd  prO' 
ceedings  according  to  the  course  and  usage  of  the  common  law,  which  must  always 
be  based  upon  notice.  The  appointment  of  a  guardian  ad  litem  for  an  infant 
defendant^  who  has  had  no  notice  of  the  suit,  is  not  due  process  of  law. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the  court :  — 
In  this  case  the  summons  against  the  infant  defendants  was  returned 
not  served,  but,  nevertheless,  the  court  proceeded  to  appoint  a  guardian 
ad  litem^  who  filed  the  usual  answer,  and  the  court  decreed  a  sale  of  the 
land.  This  court  said,  in  McDurmaid  v.  Rtcssell^  41  111.  490,  and  in 
Sickeribotham  v.  Blackledge^  54  lb.  318,  that  infant  defendants  roust  be 
served  before  the  court  can  acquire  jurisdiction  over  them.  It  is  true,  the 
forty-seventh  section  of  the  chancery  statute  seems  to  authorize  a  decree 
without  service,  but  we  think  the  practice  has  rarely  been  adopted.  Cer- 
tainly no  argument  is  necessary  to  demonstrate  that  the  legislature  can- 
not authorize  a  court  to  take  the  title  of  any  one  without  notice,  actual  or 
constructive,  to  appear  and  defend.  A  judicial  decree  pronounced  without 
jurisdiction  is  void.  Jurisdiction  over  parties  is  only  obtained  by  notice, 
actual  or  constructive.  These  are  elementary  principles.  Yet  this  statute 
seems  to  authorize  a  court  to  appoint  a  stranger  as  guardian  ad  litem  for 
an  infant,  and  then  to  sweep  away  his  estate  without  notice  to  him  or  de- 
fence in  his  behalf,  as  the  guardian  ad  litem  generally  knows  nothing  of 
the  facts  and  takes  no  interest  in  the  suit.  It  may  be  asked,  what  is  ser- 
vice on  an  infant  worth  ?  The  answer  is,  that  notice  is  thus  given  to  his 
family,  his  kindred,  or  his  guardian,  and  they  will  see  that  his  rights  are 
protected.  But  to  allow  the  estate  of  an  infant  to  be  decreed  away  with- 
out notice  to  his  natural  or  legal  protectors,  and  upon  the  mere  appoint- 
ment of  an  utter  stranger  as  a  nominal  guardian  for  the  suit,  is  a  violation 
of  all  the  safeguards  which  the  constitution  has  erected  for  tiie  security  of 
property,  and  especially  of  that  provision  which  forbids  the  divestiture  of 
title  except  by  due  process  of  law.  Such  a  proceeding  is  not  due  process 
of  law,  as  that  has  reference  to  judicial  proceedings  according  to  the  course 
and  usage  of  the  common  law,  and  must  always  be  based  upon  notice. 
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These  principles  are  so  elementary,  and  have  become  so  familiar  by  fre- 
quent decisions,  that  it  is  unnecessary  to  oonsame  time  in  discussing  them 
or  to  cite  authorities  in  their  support.  Probably  no  person  would  contend 
that  a  court  could  acquire  jurisdiction  oyer  an  adult  defendant  without 
notice,  by  ordering  an  attorney  of  a  court  to  enter  his  appearance;  and  we 
can  see  no  difference  in  principle  between  such  a  case  and  one  where  the 
court  seeks  to  acquire  jurisdiction  by  appointing  a  guardian  €ui  litem  for 
an  infant,  and  requiring  him  to  file  an  answer. 

The  decree  of  the  court  below  is  reversed  and  the  cause  remanded. 


NOTES  OF  NEW  BOOKS. 


Forks  and  Praoticb,  cr  Ameriean  PreeedenU  in  Penoned  and  Real  Actions^  is  tbe 
title  of  a  new  work  by  BeD jamin  L.  Oliver,  Esq.,  publidied  by  Dresser,  McI^Uand  &  Co, 
of  Portland.    Price  $7.50 

Messrs.  W.  H.  &  O.  H.  Morrison,  ai  Washington,  have  ready  18th  Wallace. 

Thk  8AMB  PUBLISHBRB  havo  in  press  and  will  shortly  issue  the  first  Tolnme  o£  Mr. 
Justice  Miller's  series  continaing  Curtis's  Decithns, 

An  ATTRACTiyR  LiTTLK  WORK  npon  patents,  entitled  Manual  of  Patent  Law,  by 
William  £.  Simonds,  Esq.,  has  recently  been  issned.  It  is  only  objectionable  as  seeking 
to  simplify  a  very  difficult  subject  —  **  the  metaphysics  of  the  law.''  It  will,  howeTer,  be 
read  with  profit  and  interest,  especially  by  inventors. 

Mrs.  Mtra  Bradwbll,  Editor  of  the  Chicago  Legal  Newe,  has  pnbHaiied  the  second 
▼olume  of  ReporU  of  ExammaHon  of  Law  Students  for  Admission  to  tke  Bar  as  oondiieted 
by  the  supreme  court  of  the  State  of  Illinois.  The  object  <^  the  book  is  to  giye  an  idea 
of  the  requirements  of  the  court.    FHoe,  in  paper,  75  cents. 

Thb  fourth  yoLUMB  of  the  United  States  Digest^  new  series,  little,  Brown  &  Co. 

publishers,  is  ready  for  delivery. 

Civil  Liberty  and  SsLF-GoyBRNMBNT.  A  third  edition  of  thb  groat  work  edited 
by  Theodore  Dwight  Woolsey,  has  been  issued  from  the  press  of  J.  B.  Lippincott  &  Co, 
of  Philadelphia. 

Mbssrs.  Littlb,  Brown  k  Co.  announce  editions  of  Indermw^s  Epitome  of  Leading 
Common  Law  Cases  ;  Roscoe's  Digest ;  Feame  on  Remainders ;  Burgees  Commentaries  on 
the  Law  of  Suretyship,  Also  a  new  edition  of  Perry  on  TVusCr,*  and  Chaplain  on  tke 
Crimind  Law  atkd  Procedure  of  Massachusetts. 

They  are  prepared  to  supply  the  third  volume  of  the  new  United  States  Digest;  Story 
on  Contracts,  fifth  edition ;  volumes  XI.  and  XIL  of  Ciark  jr  FinneiUfs  Reports^  and  La» 
Reports,  Cr.  Cases  Reserved,  1865  to  1872. 

Messrs.  Robert  Clarke  &  Co.,  Cincinnati,  will  have  ready  before  the  dose  of  the 
present  month  the  complete  republication  of  Ohio  and  Ohio  State  Reports,  in  forty-ihree 
volumes.     Price  $107.50. 

During  the  period  covered  by  these  Reports  a  succession  of  eminent  judges  presided 
in  the  supreme  court  of  Ohio,  whose  decisions  are  distinguished  few  ability,  learning,  and 
laborious  research.  The  series  occupy  deservedly  a  high  rank  as  useful  repositories  of 
sound  law,  and  as  such  are  valuable  to  every  practitioner. 

Thb  first  yoLUME  of  Green's  Criminal  Law  Reports,  a  series  which  promises  to  be 
very  popular,  is  now  ready,  see  advertisement  upon  another  page. 
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DIGEST  OF   CASES 

PUBLISHED  IK  EXTEKSO  IN  liATE    ISSUES  OF   AMERICAN    LEGAL  PERI- 
ODICALS. 

ABBREYIATI0N8. 

AIbaii7  L.  J Albany  Lata  Journal,  Albany,  N.  Y., 

Weed,  Parsons  &  Co. 

Am.  Law  Rec American  Law  Record,  Cincinnati,  O., 

H.  M.  Moos. 

Am.  Law  Beg American  Law  Register,  Philadelphia,  Pa., 

u,  B.  Canfibld  &  Co. 

Cent.  L.  J Central  Law  Journal,  St.  Louis,  Mo., 

SouLE,  Thomas  &  Wentworth. 

Chicago  L.  N Chicago  Legal  Newe,  Chicago,  III., 

Chicaoo  Legal  News  Co. 

Dailj  Beg Daily  Register,  New  York, 

803  Broadwai^  N.  Y. 

Ins.  L.  J.. .  r Insurance  Law  JoumcU,  New  York, 

C.  C.  Hike,  1 76  Broadway. 

Int.  BeT.  Bee Internal  Revenue  Record,  New  York, 

W.  P.  &  F.  C.  Church. 

Leg.  Chron Legal  Chrtfnicle,  Pottsville,  Pa., 

Sol.  Foster,  Jb. 

Leg.  Grazette Legcd  Gazette,  Philadelphia,  Pa., 

King  &  Baibd. 

Leg.  Int Legal  Intelligencer,  Philadelphia,  Pa., 

J.  M.  Power  Wallace. 

Mo.  West.  Jur .Monthly  Western  Jurist,  Bloomington,  Bl., 

Thomas  F.  Tipton. 
Pac.  Law  Bep Pacific  Law  Reporter,  San  Francisco,  Cal., 

J.  P.  BOGARDUS. 

Fittsb.  L.  J * Pittsburg  Legal  Journal,  Pittsburg,  Pa., 

J.  W.  &  J.  S.  Murray. 

West,  Jur Western  Jurist,  Des  Moines,  Iowa, 

Mills  &  Co. 

ADMINISTBATOB. 

Until  an  administbatob  has  qualified  and  filed  his  bond,  his 
appointment  is  in  fieri.    Prior  y.  JDowney^  Pac.  Law  Rep.,  Aug.  25, 1874. 

ADMIBALTY. 

1.  Collision  between  sailing  vessels.  —  Two  sailing  vessels,  the 
Hazell  Dell  and  Victoria,  close  hauled  and  having  the  wind  on  different 
sides,  were  beating  up  a  narrow  inlet  against  a  head  wind,  when  a  colli- 

VOL.  L  12 
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sion  took  place.  Held :  1.  That  by  the  12th  and  17th  Articles  of  the 
Rules  and  Regulations  for  preventing  Collisions  (13  Stat.  58),  it  was  the 
duty  of  the  Hazel  Dell  —  the  wind  on  her  port  side  and  being  the  over- 
taking vessel — to  give  way  and  to  keep  out  of  the  way  of  the  Victoria. 
2.  That  whilst  by  the  18th  Article  the  Victoria,  under  ordinary  circum- 
stances, was  entitled  to  hold  her  course,  she  was  bound  by  the  19th  Ar- 
ticle, from  the  special  circumstances  of  the  particular  case,  to  depart  from 
the  rule  in  order  to  avoid  the  immediate  danger.  3.  That  the  evidence 
brought  the  case  within  the  principles  of  The  Maria  Martin  (12  Wall. 
31),  and  the  damages  caused  by  the  collision  should  be  divided  equally 
between  the  Ubellant  and  respondent.  French  v.  Hie  Vietoria^  Leg. 
Int.,  Sept.  11,  1874. 

2.  The  Missoubi  biveb,  near  its  upper  part  in  the  Territory  of  Dako- 
tah,  is  within  the  admiralty  jurisdiction  of  a  United  States  court.  Com- 
mings  v.  The  Ida  Stockdale,  Pittsburg  L.  J.,  Sept.  9,  1874. 

3.  DuTT  OF  TUO  during  a  storm  considered.  TTie  Clemati$,  Qiicago 
L.  N.,  Sept.  12  1874. 

4.  Collision.  —  Ringing  bell  instead  of  sounding  fog-hobn. 
—  A  steamer  running  at  an  undue  rate  of  speed  during  a  iog  collided  with 
a  sailing  vessel.  The  evidence  showed  that  the  latter  was  moving  slowly, 
and  that  she  was  ringing  a  bell  instead  of  sounding  a  fog-horn,  as  pre- 
scribed by  law.  Meld^  that,  under  the  circumstances  of  the  case,  the 
failure  of  the  sailing  vessel  to  observe  the  rules  must  be  r^arded  as  a  con- 
tributing cause  and  the  fault  adjudged  to  be  mutual,  with  damages  accord- 
ingly.    The  Pennsylvania^  Leg.  Gazette,  Sept.  26, 1874. 

5.  Shipping  abtioles.  —  Specification  of  pobts.  —  Under  the 
Merchant  Shipping  Act  of  England  of  1873,  the  shipping  articles  need  only 
specify  the  maidmum  duration  of  the  engagement  of  a  seaman,  and  the 
places  or  parts  of  the  world  to  which  it  does  not  extend :  Held^  that  a  spec- 
ification of  the  places  to  which  the  voyage  or  engagement  might  extend 
was  an  implied  agreement  that  it  was  not  to  extend  to  any  other,  and 
therefore  a  sujfficient  compliance  with  the  act.  The  Hermine^  Chicago  L. 
N.,  Sept.  5,  1874. 

6.  Suit  by  fobeign  seamen.  —  Jubisdiction.  —  A  court  of  admi- 
ralty will  not  decline  jurisdiction  of  a  suit  by  foreign  seamen  against  a 
foreign  vessel  to  recover  wages,  where  it  appears  that  the  voyage  has  been 
completed  or  broken  up,  or  the  seamen  have  been  discharged  by  the  wrong- 
ful act  of  the  master.     lb. 

7.  Desebtion  defined.  —  A  seaman  is  bound  to  stay  by  the  vessel 
according  to  his  agreement,  whether  the  master  takes  any  means  to  com- 
pel him  to  do  so  or  not ;  and  therefore  where  seamen  leave  a  vessel  before 
the  completion  of  the  voyage,  although  with  the  knowledge  of  the  master, 
and  upon  his  promise  that  they  shall  not  be  arrested  therefor,  but  without 
his  consent,  they  are  guilty  of  desertion.    lb. 

8.  In  JUBT  TO  SEAMAN  BY  NEGLIGENCE  OF  MASTEB.  —  To  rend^  an 

employer  liable  for  injury  to  one  in  his  employ,. through  the  negligence  of 
another  person  also  in  his  employ,  it  must  dq  shown  that  the  latter  was 
not  merely  a  fellow- workman,  but  was  placed  in  a  position  of  such  author- 
ity as  fairly  to  represent  the  employer  himself.  The  captain  of  a  mer- 
chant ship  under  his  control  and  management  is  not  a  mere  fellow-work- 
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man  of  the  seamen  on  board,  bound  to  obey  him,  but  is  such  an  agent  or 
representative  of  the  owner  of  the  vessel,  that  the  latter,  by  whom  he  has 
been  appointed,  will  be  liable  for  an  injury  to  a  seaman,  sustained  by  him 
through  the  captain's  negligence  during  the  voyage,  while  the  seaman  is 
acting  in  obedience  to  an  order  given  by  the  captain.  Ramsay  v.  Quinn^ 
Cent.  L.  J.,  Sept.  24,  1874. 

See  Pleading  and  Peactice,  4. 

AGENT. 

See  Pbincipal  and  Agent. 

ATTACHMENT. 

See  Husband  and  Wife,  5 ;  Pleading  and  Peactice,  7, 

BANKRUPTCY. 

1.  Practice  under  act  of  1874.  —  Verification  op  petition.  — 
Agent.  —  Amendment.  —  Under  section  12  of  the  Act  of  '74  where  there 
are  less  than  five  signers  to  a  petition  in  involuntary  bankruptcy,  and  the 
petition  is  verified  by  an  agent,  the  residences  of  principals  need  not  be 
stated. 

But  where  there  are  several  signers  who  do  not  stand  in  the  same  right, 
the  verifications  must  be  severally  sufficient.  Thus  a  verification  in  the 
following  words :  "  I,  Samuel  Heavenrich,  being  duly  sworn  says,  that  he 
is  one  of  the  firm  of  Heavenrich  Bros.,  of  Detroit,  Michigan,  and  makes 
this  affidavit  in  their  behalf ;  that  he  is. also  agent  for  L.  Morris,  Dessar« 
Stem  &  Co.,  and  Meyer  &  Schwab,  and  has  full  power  and  authority  from 
them  to  make  this  petition  —  do  hereby  make  solemn  oath  that  the  state- 
ments contained  in  the  foregoing  petition,  by  me  subscribed,  are  true  of 
my  own  knowledge,  so  far  as  the  same  are  stated  on  my  own  knowledge, 
and  that  those  matters  which  are  stated  therein  on  information  and  belief, 
are  true  according  to  the  best  of  my  knowledge,  information,  and  belief,"  is 
insufficient. 

But  as  the  jurisdiction  of  the  court  does  not  depend  upon  the  verifica- 
tion, the  insufficiency  may  be  cured  by  amendment.  In  re  Simmons^  Cent. 
L.  J.,  Sept.  3,  1874. 

2.  Bill  in  Equity  bt  assignee  of  bankrupt  corporation  to 
collect  assessments  upon  stock.  —  The  assignee  of  an  insolvent  cor- 
poration cannot  maintain  a  bill  in  equity  against  the  stockholders  to  collect 
assessments  upon  unpaid  stock.  The  proper  course  would  seem  to  be  for 
the  court  to  order  an  assessment  to  be  collected  by  the  assignee.  MyerB^ 
Assignee^  v.  Seeley^  Cent.  L.  J.,  Sept.  10,  1874. 

3.  "  Commencement  of  proceedings  "  defined  to  mean  the  fiUng 
of  a  petition  sustained  by  proofs  of  the  alleged  act  of  bankruptcy,  and  of 
the  claim  of  the  petitioning  creditor.  In  re  Rogers^  Cent.  L.  J.,  Sept. 
17, 1874. 

4.  Partnership.  —  Parties  holding  themselves  out  to  the  world  as 
partners  may  be  adjudged  bankrupts  as  such.  Richardson  v.  McFarland^ 
Am.  Law  Rec,  Sept.  1874. 
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CORPORATION. 

Deed  of.  —  A  corporation  cannot  execute  a  deed  otherwise  than  under 
its  seal ;  nor  can  it  make  a  deed  unless  the  directors  meet  as  a  board  and 
so  determine.  The  only  evidence  of  such  meeting  and  action  is  the  record 
kept  by  the  secretary.  In  re  St,  Helen's  Mill  Co.^  Pac  Law  Rep.,  Sept. 
8, 1874. 

See  Bankruptcy,  2 ;  Pleading  and  Practice,  2. 

CRIMINAL  LAW. 

Sale  op  intoxicating  liquors.  —  Instructions  op  court.  —  The 
court  instructed  the  jury  as  follows :  '<If  you  find  that  the  defendants 
sold  any  of  the  intoxicating  liquors  named  in  the  instrument,  at  the  times 
and  places  named  therein,  notwithstanding  they  may  have  put  into  it  roots 
and  tinctures,  unless  it  changed  the  nature  or  character  of  the  liquors,  so 
that  it  was  no  longer  whiskey  or  brandy,  or  whatever  it  may  have  been 
originally,  at  the  time  of  the  sale,  it  was  a  violation  of  law.  If  its  distinc- 
tive character  as  an  intoxicating  liquor  was  so  destroyed  that  it  could  not 
be  used  as  a  beverage,  and  it  became  in  fact  a  medicine  to  be  used  for  dis- 
eases, and  of  such  a  character  that  it  could  not,  in  reason,  be  styled  or 
used  as  an  intoxicating  drink,  its  sale  was  not  a  violation  of  law.''  Heldy 
in  the  appellate  court,  to  be  a  correct  statement  of  the  law.  State  v. 
Laffer,  West.  Jur.,  Sept.  1874. 

See  Evidence,  4,  5 ;  Husband  and  Wife,  3. 

CUSTOMS. 

Under-valuation.  —  False  invoice.  —  Heldy  that  it  was  erww  to 
refuse  to  admit  the  invoice  of  a  previous  shipment  at  a  higher  valuation 
as  evidence  that  the  claimant  had  guilty  knowledge  of  the  under-valua- 
tion in  this  case,  and  also  in  the  instruction  given  to  the  jury  that  they 
could  not  return  a  verdict  for  the  United  States  even  if  they  found  that 
the  invoice  value  of  the  merchandise,  as  given  in  the  invoice  presented  to 
the  collector,  did  not  conform  to  the  value  of  such  goods  in  the  actual 
markets  of  the  country  of  production,  unless  they  should  also  find  that 
such  discrepancy  was  not  the  result  of  honest  error  on  the  part  of  the 
owner,  consignee,  or  agent  in  respect  to  matters  of  law  or  fact,  but  that 
it  was  made  knowingly  and  with  design  to  evade  the  payment  of  the  duty 
which  he  knew  was  legally  chargeable  on  said  merchandise.  This  instruc- 
tion to  the  jury  is  directly  opposed  to  the  rule  adopted  by  tlie  unanimous 
decision  of  the  supreme  court.  United  States  v.  146,650  Clapboards^  Int 
Rev.  Rec,  September  28, 1874. 

DAMAGES. 

Where  land  is  condemned  for  public'  purpose.  —  The  Uieory 
of  the  statute  of  California  is  that  the  land-owner  shall  receive  a  fedr,  just 
.compensation  for  the  damage  he  suffers ;  and  if  that  portion  of  his  tract 
which  is  not  taken  will  be  enhanced  in  value,  his  damages  will  be  dimin- 
ished to  the  extent  of  the  enhancement ;  and  hence  the  statute  contem- 
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platefi  that  by  deducting  this  benefit  from  the  damages,  the  sum  which 
remains  will  constitute  a  ^^  just  compensation  "  in  the  sense  of  the  constitu- 
tion.    Cal.  Pac.  R.  R.  Co.  v.  Armstrong^  Cent  h.  J.,  Sept.  10, 1874. 

See  Eminent  Domain. 

DISTRICT   ATTORNEY. 

See  Percentages. 

EMINENT  DOMAIN. 

Where  property  is  condemned  for  railroad  purposes  after 
THE  TRACK  HAS  BEEN  LAID,  the  track  is  not  to  be  regarded  as  a  part  of 
the  realty  to  be  estimated  in  computing  the  damages.  The  law  contem- 
plates ^^  just  compensation,"  no  less  and  no  more.  Cal*  Pac.  R.  R.  Co. 
V.  Armstronffi  Cent.  L.  J.,  September  10, 1874. 

EVIDENCE. 

1.  Purchase  of  business  and  promise  to  pay  debts.  —  A  pur- 
chased the  business  of  B,  assuming  to  pay  his  debts.  C,  a  creditor  of 
B,  brought  suit  upon  A^s  promise  against  A.  ffeld^  that  it  might  be 
shown  that  at  the  time  A  made  the  purchase,  B  exhibited  a  list  of  his 
debts,  on  the  strength  of  which  the  purchase  and  promise  to  pay  B's 
debts  were  made,  and  that  such  list  did  not  include  C's  debt.  Torrent 
V.  Campbell^  Leg.  Int.,  September  4, 1874. 

2.  Where  a  defendant  calls  a  plaintiff  as  a  witness  the  ex- 
amination may  be  conducted  as  if  the  witness  was  under  cross-examina- 
tion.    Brvhaker's.  AdvfCr%  v.  Taylor^  Leg.  Int.,  September  25, 1874. 

3.  Recorded  deed.  —  Burnt  records.  —  Effect  of  record.  — 
An  original  deed,  bearing  certificate  of  having  been  duly  recorded,  is  the 
highest  class  of  evidence,  and  may  be  read  whether  the  official  record  book 
be  in  existence  or  not. 

Where  a  record  of  deeds  is  destroyed,  the  index  book  in  which  the  deed 
is  described,  and  its  record  in  the  proper  book  certified,  is  good  evidence 
of  the  fact  that  a  deed  was  recorded. 

The  notice  which  the  due  recording  of  a  deed  gives  to  all  the  world  is 
not  extinguished  or  lost  by  the  destruction  of  the  record  book ;  nor  can 
one  who  obtains  adverse  title  be  deemed  an  innocent  purchaser.  Alv%% 
V.  Morrison^  Chicago,  L.  N.,  September  12,  1874. 

4.  Flight  in  criminal  case.  —  Evidence  of  flight  is  not  admissible 
as  a  badge  of  guilt ;  but  it  may  be  properly  shown  that  there  was  a  pur- 
suit during  which  stolen  property,  not  found  upon  the  person  of  the  ao« 
cused  when  arrested,  might  have  been  thrown  away.  People  v.  Collins^ 
Pac.  Law  Rep.,  September  1, 1874. 

5.  Pardon  defined.  —  The  record  of  the  conviction  and  sentence  of 
a  witness  having  been  introduced,  he  submitted  a  document  signed  by  the 
goyernor  purporting  to  have  been  executed  in  pursuance  of  law,  by  which 
the  release  of  witness  was  ordered  upon  a  particular  day  ;  and  it  was  fur- 
ther ordered  that  upon  the  same  day  he  be  ^^  restored  to  all  the  rights  and 
privileges  of  citixenship  to  which  he  was  entitied  before  the  aforesaid  con- 
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yiction  and  imprisonment.'*     Held^  that  the  order  did  not  amount  to  a 
pardon.     Blane  v.  Rodgers^  Pac.  Law  Rep.,  September  1,  1874. 
6.  Deposition  to  impeach  wriNESs,  taken  under  commission  at 

THE  execution  OP  WHICH  WITNESS  WAS  NOT  EXAMINED.  —  Where  a 

witness  denies  a  conversation  with  A,  A's  deposition  may  be  received  to 
impeach  the  witness  although  taken  under  a  commission  at  the  execution 
of  which  the  witness  was  not  examined.  Pittsburg^  ^c.  H.  R.  Co.  v. 
AndrewB^  Am.  Law  R^.,  Sept.  1874. 

HOMESTEAD  EXEMPTION. 

See  Husband  and  Wife. 

HUSBAND  AND  WIFE. 

1.  Homestead  exemption.  —  Alienation  by  husband  without 
CONSENT  OP  wife.  —  In  the  State  of  Tennessee  it  is  now  a  rule  of  prop- 
erty, made  permanent  by  the  fundamental  law,  that  every  head  of  a  fam- 
ily is  deprived  of  the  right  to  alienate  the  homestead,  unless  his  wife  joins 
in  the  conveyance.  It  follows  that  such  conveyance  is  absolutely  void, 
and  communicates  no  title  to  the  purchaser,  so  far  as  it  abridges  or  inter- 
feres with  the  wif e*s  homestead  nght,  and  the  wife,  by  her  next  friend, 
has  such  an  interest  in  the  preservation  of  the  homestead,  as  entitles  her 
to  invoke  the  protection  of  a  court  of  chancery,  by  bill  quia  timetj  to  have 
the  cloud  upon  her  right  removed,  and  her  homestead  rights  declared. 
Williams  v.  Williams^  Cent.  L.  J.,  Sept.  24,  1874. 

2.  Construction  op  "uving  apart  from  husband." — "Living 
apart  from  husband  "  means,  in  contemplation  of  law,  a  permanent  aban- 
donment or  separation.     Tohin  v.  Galvin^  Pac.  Law  Rep.,  Sept.  1,  1874. 

8.  Coercive  presence  of  husband. — A  married  woman  cannot  be 
convicted  for  selling  liquor  without  license  where  the  husband  is  coercively 
present — that  is,  in  and  about  the  house  'where  the  selling  was  done. 
Commonwealth  v.  Lindsei/^  Leg.  Chron.,  Sept.  12,  1874. 

4.  Torts  of  wife.  —  The  statute  of  Illinois  known  as  the  "  Married 
Woman's  Act,"  which  gives  the  wife  sole  control  of  her  separate  estate 
and  her  own  earnings  for  labor  performed  for  any  person  other  than  her 
husband  or  minor  children,  with  the  right  to  use  and  possess  the  property 
and  earnings,  free  from  the  control  or  interference  of  her  husband,  has  the 
effect  of  discharging  the  husband  from  liability  for  the  torts  of  the  wife 
committed  out  of  his  presence  and  without  his  participation.  Martin  y.  ' 
Robson^  Am.  Law  Rep.,  Sept.  1874. 

5.  Partnership  of  wife. —  Effect  of  assistance  of  husband 
in  business,  etc.  —  Attachment.  —  A  married  woman  has  not  capacity 
to  enter  into  a  general  mercantile  partnership  not  connected  with  or  relat- 
ing to  her  separate  property,  and  where  she  assumes  to  do  so  with  the  con- 
sent of  her  husband,  and  is  by  him  assisted  in  managing  and  carrying  on 
the  business,  the  husband,  and  not  the  wife,  is  to  be  regarded  in  law  as 
the  partner. 

A  feme  covert  having  obtained  a  **  permit "  to  trade  within  the  lines  of 
the  army,  with  the  knowledge  and  consent  of  her  husband  entered  into  a 
partnership  vrith  other  persons,  for  the  purpose  of  buying  and  selling 
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goods  and  merchandise  under  said  "  permit,"  and  herself,  with  the  assist- 
ance of  her  husband,  managed  and  conducted  the  business.  The  firm  was 
subsequently  dissolved,  and  its  property  transferred  by  the  other  partners 
to  her,  she  agreeing  to  pay  all  the  partnership  debts.  She  then  sold  the 
property  to  S.,  who  had  notice  of  all  the  facts,  and  who  in  like  manner 
agreed  to  pay  the  partnership  debts.  This  was  all  done  with  the  knowl- 
edge and  concurrence  of  the  husband,  who  joined  her  in  executing  the  bill 
of  sale  to  S.  In  an  action  by  a  creditor  of  the  firm  against  the  husband 
and  the  other  members  of  the  firm,  not  including  the  wife  :  ffeld^  that  the 
goods  in  the  hands  of  S.,  or  the  price  agreed  by  him  to  be  paid  therefor, 
and  not  yet  paid,  are  liable  to  attachment  in  the  action.  S.  C.  of  Ohio, 
Swa%ey  v.  Antrain^^  Am.  Law  Reg.,  Sept.  1874. 

INSURANCE. 

1.  Cancellation  op  policy.  —  Secretary  op  company.  —  Upon 
the  non-payment  of  certain  assessments  the  secretary  of  an  insurance  com- 
pany wrote  the  insured  a  letter  which  contained  the  following :  "  If  you 
have  paid  the  agent  you  are  all  right.  If  not,  the  company  will  renew  the 
policy  when  it  is  paid,"  and  other  similar  statements.  Held^  that  the 
letter  was  to  be  regarded  as  a  cancellation  of  the  policy.  And  that  the 
secretary  of. the  company  was  the  proper  oi^an  of  communication  be- 
tween the  company  and  its  policy  holders.  Columbia  Ins.  Co,  v.  Masonr 
heimer,  Leg.  Int.,  Sept.  11,  1874 ;  Pittsb.  L,  J.,  Sept.  22, 1874 ;  Leg. 
Chron.,  Sept.  26,  1874. 

2*  Retroactive  coi^rrRAOTS  op  insurance  are  as  valid  as  those  hav- 
ing relation  to  the  future  only,  if  the  intent  of  the  parties  is  clear,  and  the 
insured  and  insurer  were  both  ignorant  of  the  loss  at  the  time  of  making 
the  contract.     Mercantile  Ins.  Uo,  v.  Folsom^  Leg.  Gazette,  Sept.  4, 1874. 

3.  Concealment.  —  The  non-disclosure  of  a  void  tax  title  is  imma- 
terial. So  is  the  failure  to  disclose  that  the  title  of  the  property  insured 
is  in  litigation.  Cheek  v.  Columbia  Fire  Ins.  Co.^  Cent.  L.  J.,  Sept.  17, 
1874. 

4.  Where  the  company's  agent  pills  out  the  policy  any  fail- 
ure to  state  facts  disclosed  to  him  is  a  failure  by  the  company  which  does 
not  affect  the  policy,     lb. 

jurisdiction. 

Forcible  entry  and  detainer  is  a  "  suit  of  a  civil  nature,"  within 
the  meaning  of  the  act  of  1789,  of  which  a  United  States  court  has  juris- 
diction.     Wheeler  v.  Bates^  Chicago  L.  N.,  Sept.  19, 1874. 

See  Admiralty,  6 ;  Pleading  and  Practice,  3. 

land  grant. 

Central  Paoipic  railroad  grant.  —  Mexican  grant.  —  Re- 
served LANDS.  —  Confirmation.  —  Patentee'  as  trustee.  —  The 
grant  of  alternate  sections  of  land  to  the  Central  Pacific  Railroad  Com- 
pany, under  section  3  of  the  Act  of  Congress  of  July  1, 1862  (12  Stat. 
492),  is  a  present  grant  of  the  number  of  sections  designated,  which 
became  specific  and  attached  to  every  alternate  section  subject  to  grant, 
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lying  within  the  prescribed  limits,  as  soon  as  the  line  of  the  road  beeame 
"  definitely  fixed/' 

The  grant  having  attached  to  the  alternate  sections  the  m<mient  the 
line  of  the  road  became  '^  definitely  fixed,'*  conld  only  be  defeated  by  a 
failure  of  the  grantee  to  perform  the  conditions  subsequent  of  building 
the  road  within  the  time,  and  in  the  mode  prescribed. 

The  fact  that  some  of  the  alternate  sections  within  the  prescribed  limits 
of  the  grant,  at  the  time  the  line  became  ^'  definitely  fix^,"  were  situate 
within  the  exterior  limits  of  land  claimed  under  an  invalid  Mexican  grant, 
does  not  constitute  such  land  ^^  reserved  "  lands  within  the  meaning  of 
that  term,  as  used  in  said  section  three  of  said  act.  Lands  lying  within 
the  exterior  boundaries  of  land  claimed  under  an  invalid  Mexican  grant 
were  a  part  of  the  domain  of  the  United  States  on  July  1,  1862,  and 
were  not,  by  reason  of  such  claim  onZy,  within  any  of  the  exceptions  men- 
tioned in  the  act  of  Coi^ress  of  that  date,  or  of  any  of  the  acts  supple- 
mentary thereto,  granting  lands  to  aid  in  tiie  construction  of  the  Pacific 
lailroaos,  and  the  alternate  sections  of  such  lands,  lying  within  the  pre- 
scribed limits,  to  which  no  other  right  had  attached  at  the  time  the  line 
of  the  road  became  '^  definitely  fixed,"  were  within  the  terms  of  the  grant 
to  the  railway  company,  and  the  title  thereto  became  irrevocably  vested 
in  said  company  upon  the  performance  of  all  the  conditions  prescribed  by 
said  several  acts. 

A  decree  rejecting  a  claim  to  lands  under  a  Mexican  grant,  in  proceed- 
ings had  for  a  confirmation  under  the  act  of  1851,  to  settle  land  titles  in 
Califomia,  is  an  adjudication  between  the  claimant  and  the  United  States 
that  the  claimant  had  no  title,  legal  <»*  equitable ;  and  that,  as  to  said 
claim,  the  land  was  always  a  part  of  the  public  domain  of  the  United 
States,  from  the  date  of  its  cession  by  Mexico. 

When  the  title  to  lands  vested  in  the  Central  Pacific  Railroad  Company 
and  its  assignees,  under  the  act  of  Congress  of  1862,  to  provide  for  the 
construction  of  the  Pacific  railroads,  and  a  patent  to  the  same  has  been 
subsequently  wrongfully  issued  to  another  party,  a  court  of  equity  will 
convert  the  patentee  in  such  patent  into  a  trustee  for  the  party  in  whom 
the  title  vested  under  the  act,  and  compel  him  to  convey  such  title  as  he 
acquired  by  the  patent.  Sanger  v.  SargevU^  Pac  Law  Rep.,  Sept.  22, 
1874. 

NEGLIGENCE. 
A  PASSENGER  ON  A    BAILBOAB  PEBMTTnNG    HIS  ABM    TO  PBOJBCT 

OUT  OP  THE  CAB  WINDOW  is  guilty  of  such  negligence  that  if  injured  by 
an  obstacle  too  near  the  track  he  cannot  recover.  PitUhurg^  ^c,  JB.  K 
Co.  V.  AndrewBj  Am.  Law  Reg.,  Sept.  1874. 

See  Admibalty,  8. 

PACIFIC  RAILROAD. 

See  Land  Gbant. 

PARDON. 

See  Eyidsnce,  5. 
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PARTNERSHIP. 

What  constitutes  a  partnership  in  New  York.  —  The  test  of 
partnership  in  the  State  of  New  York  is  a  commnnity  of  profits — a  spe-  * 
cific  interest  in  the  profits  as  profits  —  in  contradistinction  to  a  stipulated 
portion  of  the  profits  as  a  compensation  for  services.     Leggett  t.  Syde^ 
DaUy  Reg.,  Oct.  8,  1874. 

See  Bankruptcy,  4 ;  Husband  and  Wife,  5. 

percentages. 

Percentages  of  United  States  attornbts  and  ousres.  —  The 
Act  of  June  22, 1874,  to  repeal  moieties,  &c.,  does  not  afEect  the  right  <A 
district  attorneys  and  clerks  of  United  States  courts  to  receive  the  per« 
centages  allowed  them  on  moneys  collected  for  the  United  States,  u .  S. 
T.  One  Eorse^  Int.  Rev.  Rec,  Aug.  31, 1874. 

PLEADING  AND  PRACTICE. 

1.  Practice  in  supreme  court  United  States.  —  Where  there  is 
a  general  finding  in  the  court  below,  upon  a  submission  of  the  facts,  the 
nmngs  of  the  court  during  the  progress  of  the  trial  are  alone  open  to 
review  in  the  supreme  court  of  the  United  States.  Mercantile  Ins.  Co.  v. 
FoUom^  Leg.  Gazette,  Sept.  4, 1874. 

2.  A  stockholder  may  bring  a  striT  when  a  corporation  refuses 
to  do  so ;  but  the  corporation  must  be  made  a  party.  Cuy  of  Davenport 
Y.  Dow9^  Leg.  Gazette,  Sept.  4,  1874. 

8.  Territory.  —  Power  op  legislature,  etc.  —  The  declaration,  in 
the  organic  act  by  which  a  territory  is  created,  that  the  courts  of  such 
territory  shall  have  jurisdiction  over  both  legal  and  equitable  remedies, 
without  prescribing  how  they  shall  be  exercised,  warrants  the  territorial 
legislature  in  uniting  the  two  jurisdictions.  The  practice,  pleadings,  and 
forms  and  modes  of  proceeding  of  the  territorial  courts,  as  well  as  their 
respective  jurisdictions,  subject  to  a  few  express  or  implied  conditions  in 
the  organic  act  itself,  were  intended  to  be  left  to  the  legislative  action  of 
the  territorial  assemblies,  and  to  the  regulation  which  might  be  adopted 
by  the  courts  themselves.  HornJmchle  v.  ToombB<i  Leg.  Gazette,  Sept.  18, 
1874. 

4.  AdmiEuAlty. — Allegations  in  libel.  —  It  is  not  necessary  to 
allege  in  a  libel  ^^  that  the  vessel  is  of  twenty  tons  burden,^'  nor  that  she  was 
**  enrolled  for  the  coasting  trade,"  nor  that  she  "  was  employed  in  the  busi- 
ness of  commerce,"  &c.  And  it  is  sufficient  to  describe  a  ship  as  ^*  the  ship 
A."  McMarren  v.  JSTean,  Chicago  L.  N.,  Sept.  5, 1874 ;  Cent.  L.  J., 
Sept.  10, 1874. 

5.  Where  one  defence  has  been  made  in  the  lower  court  it  must 
be  adhered  to  on  appeal.  Cheek  v.  Columbia  Fire  Im.  Co.^  Cent.  L.  J.» 
Sept.  17, 1874. 

6.  Equity  practice  in  United  States  courts.  —  Replication.  — 
^^  It  was  suggested  that  many  cases  are  actually  heard  in  this  court  with- 
out replications,  the  bar  not  being  generally  familiar  with  the  equity  rules. 
This  is  doubtless  so,  the  members  acting  m  some  cases  upon  the  aasnmp- 
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tion  that  the  practice  in  equity  cases,  as  at  law,  is  governed  by  the  state 
practice.  When  no  objection  is  made  for  want  of  replication,  the  court 
has  not  taken  the  trouble  to  see  that  the  rule  has  been  strictly  complied 
•  with.  The  rules  of  the  court,  however,  are  very  simple  and  plain,  and 
must  be  observed."  Sawyeb,  J.  Robinson  v.  Saterlee^  Pac.  Law  Bep^ 
September  §,  1874. 

7.  Death  of  one  op  the  defendants.  —  Judgment.  —  Attach- 
ment. —  Gabnishment.  —  Where  one  of  the  defendants,  in  an  action  on 
a  joint  contract,  dies  before  judgment,  and  the  judgment  is  taken  against 
aU  the  defendants,  without  any  suggestion  of  his  death,  or  making  his 
representatives  parties,  such  judgment  is  not  void,  but  merely  voidable, 
and  is  a  determination  of  the  action,  within  the  meaning  of  sections  218 
and  219  of  the  Code,  authorizing  an  action  by  the  plaintiff  in  attachment 
against  the  garnishee.      Swiney  v.  Antram^  Am.  Law  Reg.,  Sept.  1874. 

See  Bankruptcy,  1,  2,  3  ;  Evidence,  5 ;  Jubisdiction. 

PRINCIPAL  AND  AGENT. 

Right  of  principal  to  recover  profits  made  without  his 
knowledge  or  consent.  — Defendant  was  employed  as  broker  by  pUdn- 
tiff  to  negotiate  for  the  purchase  of  a  ship  on  the  basis  of  an  offer  for 
£9,000,  but  eventually  the  ship  was  purchased  through  the  defendant  for 
£9,250.  Some  time  prior  to  the  sale  an  arrangement  had  been  made  be- 
tween the  vendor  and  a  broker  named  S.,  through  whom  the  ship  was 
sold,  that  if  S.  could  sell  the  ship  for  more  than  £8,500  he  might  retain 
for  himself  the  excess  over  that  sum.  Defendant,  who  at  the  time  he  was 
negotiating  for  the  purchase  knew  of  this  arrangement,  which  was  un- 
known to  the  plaintiff,  received  after  the  completion  of  the  purchase  from 
S.  the  sum  of  £225,  as  his  share  of  the  excess.  Plaintiff  having  brought 
an  action  for  money  had  and  received  to  his  use  to  recover  the  sum  of  £225 
so  received  by  the  defendant,  the  jury  found  (1)  that  defendant  was 
plaintiff's  agent  for  the  purpose  of  purchasing  the  ship  as  cheaply  as  she 
could  be  got ;  and  (2)  that  the  plaintiff  could  have  got  the  vessel  cheaper 
but  for  the  arrangement  between  the  vendor  and  S.  Held^  that  the  plaiu- 
tiff  was  entitled  to  recover  from  the  defendants  the  £225,  on  a  count  for 
money  had  and  received.  Morrison  v.  T^mpson^  Albany,  L.  J.,  Sept.  19, 
1874. 

See  Bankruptcy,  1. 

principal  and  surety. 

Where  surety  signs  upon  condition  that  others  shall  sign. 

—  Where  a  party  signs  and  delivers  his  bond  as  a  surety  upon  the  express 
condition  that  others  shall  sign  it  as  co-sureties,  unless  this  condition  is 
complied  with  it  cannot  be  enforced  against  him.  S.  C.  of  Penna.,  War- 
fel  V.  FrantZy  Leg.  Int.,  September  11, 1874  ;  Pittsb.  L.  J.,  September 
22, 1874.  To  the  contrary  is  Tidball  v.  Halley^  Pac.  Law  Rep.,  Septem- 
ber 1, 1874,  9iting  Dair  v.  United  States^  16  WalL  1,  and  otiier  cases. 

ripaman  rights. 

Erectiok  of  BHBAnrKMENT.  —  NxHSAifCE.  —  A  part  of  the  City  of 
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San  Jose  being  subject  to  overflow  in  periods  of  floods,  as  was  alleged,  by 
reason  of  the  existence  of  an  embankment  upon  the  defendants'  land,  a 
bill  was  filed  by  the  city  to  have  the  embankment  abated  as  a  nuisance. 
The  defendants  replied  that  their  embankment  was  not  the  real  cause  of 
the  inundations  of  the  city  but  that  the  same  were  to  be  attributed  to 
the  effects  of  extraordinary  freshets,  &c.  The  court  announces  the  prin- 
ciples governing  the  case,  giving  judgment  for  the  defendants.  San  Jose 
V.  JParr^  Pac,  Law  Rep.,  August  26,  1874. 

SfflPPING. 

Bill  op  lading.  —  Exception  against  loss  by  thieves,  barba- 
TRY,  ETC.  —  Damage  capable  of  beisq  covered  by  insurance.  — 
Plaintiffs  shipped  on  board  defendant's  ship  at  Liverpool  for  New  York 
certain  boxes  of  diamonds,  under  bills  of  lading,  excepting  amongst  other 
things,  *'  robbers,  thieves,  barratry  of  the  master  and  manners,"  and  con- 
taining a  clause  that  ^^  the  ship-owner  is  not  liable  for  any  damage  to  any 
goods  which  are  capable  of  being  covered  by  insurance."  One  of  the  boxes 
of  diamonds  was  stolen  when  on  board  the  ship,  either  on  the  voyage  or 
after  her  arrival  in  port,  before  the  time  for  delivery  arrived,  but  there  was 
no  evidence  to  show  whether  they  were  stolen  by  one  of  the  crew  or  by  a 
passenger,  or,  after  her  arrival,  by  some  person  irom  the  shore. 

ffeld :  1.  That  *'  damage  to  any  goods  "  in  the  insurance  clause  did  not 
apply  to  the  case  of  a  total  abstraction  of  the  goods.  2.  That  the  word 
thieves  "  applied,  as  in  policies  of  insurance,  only  to  thieves  external  to 
the  ship,  and  not  to  a  passenger  or  one  of  the  crew.  8.  That  the  onus  of 
showing  that  the  loss  came  within  one  of  the  exceptions  lay  upon  the  ship- 
owners, and  not  the  shipper  ;  and  that  as  the  defendants  had  failed  in 
showing  that,  the  plaintiffs  were  entitled  to  recover.  Tat/lor  v.  Liverpool, 
^c.  Steam  Co,,  Albany  L.  J.,  October  3, 1874. 

See  Admiralty,  5,  6,  7. 

slander, 

Ambigxjoits  words  are  to  be  construed  in  the  sense  in  which  they  were 
understood  by  those  who  heard  them.  And  it  is  for  a  jury  to  decide  how 
they  were  understood.     MLaughlin  v.  Bascom,  West.  Jur.,  Sept.  1874. 

street. 

Power  of  legislature  to  vacate.  —  Municipal  corporation.  — 
It  is  settled  law  in  California  that  the  legislature  possesses  competent 
power  to  vacate  a  street  in  a  city ;  that  the  legislature  may  delegate  or 
commit  such  power  to  the  municipal  authorities  of  the  cilr ;  that  its  exer- 
cise by  the  municipal  authorities  is  dependent  on  the  will  and  subject  to 
the  control  of  the  legislature ;  and  that  after  such  power  has  thus  been 
committed  to  the  municipal  authorities,  the  legislature  may  revoke  it  in 
part  as  well  as  in  whole,  or,  without  an  express  revocation,  may  itself 
exercise  it  in  any  particular  instance.  Polack  v.  7}ru8tee9,  ^c,  Pac.  Law 
Rep.,  Sept.  1, 1874, 


«i 
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SUBSCBIPnON. 

Sttbsgbiptiok  made  ok  blank  sheet  of  paper. — A  snbecription 
to  stock  ci  a  proposed  railroad,  made  upon  a  blank  piece  of  paper,  which 
it  was  stipulated  should  not  be  regarded  as  binding,  and  should  not  be 
attached  to  the  ^'  heading  "  in  whi<£  the  terms  and  conditions  of  the  asso- 
ciation were  set  forth,  until  the  subscriber  had  examined  and  approved  of 
the  same,  is  not  a  valid  subscription,  in  the  absence  of  flie  stipulated 
examination  of  the  *^  heading,'^  prior  to  the  blank  paper  being  attached. 
Bucher  v.  IHllsburtf  ^  Mechanicsburg  H,  R.  Co.^  L^.  Int.,  Sept.  11, 
1874 ;  Pittsb.  L.  J.,  Sept.  80, 1874 ;  Leg.  Chron.,  Sept.  19, 1874. 

SUNDAY. 

Hiring  a  horse  on  Sunday  is  not  to  be  regarded  as  ^^  secular  busi- 
ness "  within  the  prohibition  of  the  statute.  S.  C.  of  Conn.,  Frod  v. 
Plumb ^  Am.  Law  Reg.,  Sept.  1874. 

TAXATION. 

1.  A  TAX  LEVIED  AJTER  THE  DATE  FIXED  for  the  proper  offioeis  to 
certify  the  amounts  required,  upon  a  certificate  filed  after  the  date  set 
down  in  the  law,  is  void.  Mix  v.  The  People^  Chicago  L.  N.,  Sept.  26, 
1874. 

2.  Delegation  op  power  to  tax.  —  The  grant  of  full  power  to  tuL 
carries  with  it  authority  to  use  all  means  necessary  to  accomplish  the 
object,  the  imposition  of  penalties  for  non-payment  of  taxes,  dec.  Sladc 
V.  Ray,  Cent.  L.  J.,  Sept.  10, 1874. 

TRADE-MARK. 

Sale  of  isolated  part  op  article  having  trade-mark 
THBBEON,  ETC.  —  The  plaintiff  was  a  gunmaker,  who  manufactured  rifles, 
purchasing  some  of  the  different  parts  from  various  makers,  and  putting 
them  together  to  form  a  complete  rifle,  which,  after  having  been  viewed 
and  approved  by  him,  was  stamped  with  his^  name  and  trade-mark  on 
the  lock-plate,  as  a  guarantee  that  it  had  been  examined  and  approved 
by  him.  He  also  fitted  to  the  rifles  levers  manufactured  by  himself,  for 
which  he  had  taken  out  a  patent,  and  these  levers  were  also  marked 
with  his  name.  The  plaintiff's  rifles  so  marked  with  his  name  had  a 
great  reputation. 

The  plaintiff  supplied  rifles  so  marked  and  guaranteed  by  him  to  tiie 
government,  and  when  they  became  unsuitable  for  govermnent  purposes, 
they  were  taken  to  pieces  and  some  of  the  parts  mutilated  and  sold  as  old 
stores.  The  defendants  bou^t  some  of  these  old  stores,  including  leveis 
and  lock-plates  witii  the  plaintiff's  name  and  trade-mark  upon  them,  and 
fitted  them  to  old  rifle  barrels,  which  had  been  cut  down  to  the  size  of  car- 
bine barrels,  and  were  not  suited  to  the  action  which  formed  part  of  the 
rifles  as  passed  and  guaranteed  hy  tiie  plaintiff.  At  this  time  the  plain- 
tiff's patent  for  the  levers  had  expired.  Held,  that  the  d^endaots  might 
be  properly  restrained  from  roakmg  or  seUing  such  fire-arms.  Biehcirdi 
V.  WiUiamean,  Leg.  Int.,  Sept.  4, 1874. 
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TEUST. 

1.   COTJET    OF    EQUITY    WILL    NOT    LEND    ITS    AID   TO    ESTABLISH  A 
TBUST  AT    THE    INSTANCE    OF   A   VOLUNTEEE.  —  A    bill   in   equity  WaS 

filed  by  August  Votrain,  a  graodson  of  Etienne  DeshayeB,  deceased,  who 
died  intestate,  leaving  complainant  and  eight  other  grandchildren  as  heirs, 
all  of  whom,  with  the  administrator  of  the  intestate's  estate,  were  made 
parties  defendant.    The  bill  was  based  upon  the  following  instrument :  — 

^'  KJiow  all  men  by  these  presents,  that  I  have  assigned  to  August 
Votrain  the  sum  of  $12,000  of  my  property,  which  amount  he  is  to  <kaw 
before  my  property  is  divided ;  and  he  is  to  inherit  one  third  of  the  rest 
of  my  property,  which  is  to  be  divided  into  three  parts,  after  my  death. 
The  $12,000  which  I  have  assigned  to  him  consists  of  $9,800  mortgages, 
and  $2,200  notes,  which  I  have  assigned  upon  these  conditions :  First, 
that  I  retain  said  assigned  mortgages  and  notes,  and  receive  the  interest 
thereof,  during  my  life.  Seconmy,  that  I  promise  to  pay  said  August 
Votrain,  yearly,  $200,  the  -first  payment  to  be  made  Jan.  1,  1872,  and 
$200  every  year  thereafter.  Thirdly,  these  forgoing  conditions  are  ex- 
pressly understood  to  be  upon  the  condition  that  if  the  said  August 
Votrain  should  die  before  my  death,  that  the  amount  pf  property  so 
'  assigned  shall  revert  to  me  and  remain  my  property,  as  if  it  had  not  oeen 
assigned  to  him,  and  this  instrument  of  writing  shall  be  null  and  void. 
Belleville,  111.,  September  6,  1871. 

Etienne  Deshayes.    [Seal.] 
his 
C.  T.  Ellbs,  Witness.  August  m  Votrain.     [Seal.]  " 

mark. 


The  object  of  the  bill  was  to  have  the  complainant  declared  a  cestui  que 
trust. 

Held^  that  the  instrument  was  to  be  regarded  as  a  mere  testamentary 
disposition  of  donor's  estate,  not  executed  in  conformity  with  the  statute 
of  wills,  from  which  the  court  would  be  no  more  justified  in  inferring  an 
intention  on  donor's  part  to  constitute  himself  trustee  during  his  life  of  the 
property  out  of  which  the  twelve  thousand  were  to  be  paid  to  the  defend- 
ant, thaii  if,  instead  of  this  instrument,  he  had  made  a  will  containing  the 
same  provision.  That  the  complainant  was  a  volunteer  and  the  transac- 
tion executory,  wherefore  the  bill  could  not  be  sustained.  Badgly  v.  Fb- 
train^  Chicago  L.  N.,  Sept.  19,  1874. 

2.  Power  of  court  to  change  the  terms  of  a  trust.  —  In  the 
year  1850  George  Morton  conveyed  to  A  and  B  as  trustees  for  his 
daughter,  Christiana  Morton,  in  consideration  of  natural  love  and  affection 
and  the  sum  of  one  dollar,  certain  real  estate,  ^^  to  have  and  to  hold  the 
said  premises  with  the  appurtenances  unto  the  said  parties  of  the  second 
part,  or  the  survivor  of  them,  in  trust  for  the  benefit,  use,  and  behoof 
solely  of  the  said  Christiana  Morton,  and  the  heirs  of  her  body  forever ; 
and  upon  the  decease  of  the  said  parties  of  the  second  part,  then  the  legal 
title  to  the  said  premises  is  to  be  and  remain  in  the  said  Christiana  Mor- 
ton during  her  natural  life,  with  a  remainder  to  the  heirs  of  her  body ; 
and  in  case  she  should  die  without  issue,  then,  in  that  case,  the  legal  title 
to  revert  to  the  said  party  of  the  first  part  or  his  heirs." 
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It  appeared  from  the  evidence  that  the  parties  interested  in  the  prop- 
erty were  without  means  by  which  to  support  themselves  or  to  pay  the 
taxes  which  had  for  some  time  been  paid  by  one  of  the  trustees ;  that  it 
was  not  possible  to  lease  the  property,  and  that  it  was  in  danger  of  bemg 
lost. 

Held^  that  the  case  was  such  as  to  justify  the  interposition  of  a  court  of 
equity  to  change  the  terms  of  the  trust  and  order  a  sale  of  the  property. 
VoriB  V.  Sloan^  Mo.  West.  Jur.,  Sept.,  1874. 

3.  CoNSTBUcnoK. — Life  estate.  —  Remaindeb.  —  The  language, 
*^  and  in  case  she  should  die  without  issue,  then,  in  that  case,  the  legal 
title  to  revert  to  the  party  of  the  first  part  or  his  heirs,"  held  to  create  an 
unconditional  vested  life  estate  with  remainder  in  the  heirs  at  birth.    Ih. 

WILL. 

1.   A  BEQUEST    OP  THB    I5TEBEST  OF  A  MOBTGAGB  for  life  is  to  be 

regarded  as  a  specific  legacy^  and  if  the  security  is  lost  the  legatee  takes 
nothing.  Gallaner^B  App.^  Leg.  Int.,  Sept.  4, 1874 ;  Leg.  Chron.,  Sept  19, 
1874 ;  Pittsb.  L.  J.,  Sept.  9, 1874. 

2.  **  Dying  without  issue  "  means  usually  an  indefinite  failure  of 
issue,  and  such  a  limitation  creates  an  estate  tail.  But  the  intent  of  a 
testator  is  to  be  gathered  from  the  whole  will,  and  such  intent  must  pre- 
vail in  its  construction.  The  words,  as  used  in  the  present  instance, 
held  to  refer  to  a  definite  failure  o|  issue,  and  to  create  a  defeasible  estate 
which  terminated  upon  the  death  of  the  devisee.  Hickman  v.  BlacJcmore^ 
Leg.  Int.,  Sept.  11,  1874. 

3.  Pabol  evidekce  is  admissible  to  show  the  number  of  acres  in  a 
farm  described  in  a  will  as  "  the  McEinstry  Farm."  Olapsaddle  v. 
Merltf,  Leg.  Int.,  Sept.  23, 1874. 

See  Tbust,  2,  8. 


DISTRICT    COURT   U.  S.- DISTRICT  OF    MASSACHUSETTS. 

[Septembeb,  1874.J 

BAKKBUPTCY.  —  PBACTICB  UNDEB    the  act  of  1874,  IK  BBSPECT  OF 

COMPOSITIOK    BY  CBEDITOBS. 

IN  RE  HASKELL. 

1.  A  written  propoBxtion  from  the  bankrupt,  preceding  the  notice  to  creditors,  and 
informing  them  what  they  are  to  be  asked  to  accept^  is  not  a  necessary  preUminary 
to  composition. 

2.  The  statement  required  in  cases  of  composition  is,  virtWiBy,  the  same  cls  the  sched- 
ule of  assets  fled  with  the  petition. 

3.  A  resolution  of  composition  nu^  be  attowedfCven  though  the  party  could  not  obtain 
a  discharge  upon  the  facts. 

Lowell,  J.  Several  objections  are  taken  to  the  acceptance  of  the 
resolutions  of  creditors  to  accept  a  composition  of  twenty-five  cents  on  the 
dollar. 
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Section  seventeenth  of  the  amended  bankrupt  act  introduces  a  new  feat- 
ure into  the  system,  by  enabling  a  certain  amount  and  proportion  of  the 
creditors  to  accept  a  composition  which  shall  be  binding  on  all  the  rest. 
Full  power  is  given  to  the  supreme  court  to  make  rules,  but  until  the  next 
session  of  that  court  the  law,  being  in  full  operation,  must  be  worked  out 
as  well  as  may  be.     Three  points  have  been  argued :  — 

1.  That  there  should  be  a  written  proposition  from  the  bankrupt,  pre- 
ceding the  notice  to  creditors,  to  lay  the  foundation  for  their  action,  and 
to  inform  them  what  they  were  to  be  asked  to  accept. 

There  is  much  force  in  this  objection,  abstractly  considered,  and  it  may 
be  that  the  rules  will  prescribe  something  on  the  subject,  but  the  statute 
does  not,  I  think,  require  it.  The  course  of  proceeding  pointed  out  by 
the  law  seems  to  be  for  the  creditors  to  meet  and  discuss,  the  debtor  being 
present  and  answering  all  questions,  and  then  they  may  not  only  accept  or 
reject  a  proposition  which  was  made  and  filed,  ten  days  before,  but  the 
debtor  may  make  and  they  may  accept  quite  a  difiEerent  proposition  from 
that  which  he  came  prepared  to  offer. 

The  creditors  are  to  be  notified  of  the  time,  place,  and  purpose  of  the 
meeting,  but  not  necessarily  of  the  precise  proposition  to  be  made ;  unless 
the  matter  should  be  carefully  regulated,  there  might  be  danger  of  intro- 
ducing too  much  precision,  by  requiring  that  there  should  be  a  written 
point  of  departure  for  these  proceedings.  We  have  taken  this  section 
from  the  English  act  of  1869,  32  &  33  Vict,  chapter  71,  section  126. 
Under  that  act,  very  many  and  careful  rules  have  been  made  and  forms 
have  been  prescribed  (Nos.  106  and  108). 

These  forms  do  not  contain,  either  in  the  application  by  the  debtor  or 
in  the  notice  to  his  creditors,  any  intimation  of  what  the  proposition  is 
hkely  to  be.  This  shows  that  the  judges  construe  that  section  in  the  way 
I  have  suggested ;  there  seems  to  be  no  reason  to  say  that  the  debtor 
must  have  made  up  his  own  mind  what  he  will  offer  before  he  meets  his 
creditors.  He  may  be  investigating  his  affairs  and  may  need  their  advice 
and  assistance. 

2.  A  somewhat  similar  course  of  reasoning  applies  to  the  second  objec- 
tion, which  is  that  the  statement  of  assets  produced  at  the  meeting  was 
insufficient.  This  was  the  schedule  of  assets  already  filed  in  bankruptcy. 
There  is  nothing  iti  the  mere  words  of  the  statutes  to  require  any  other  or 
different  statement  than  is  required  in  bankruptcy,  and  the  most  obvious 
course  would  be  to  make  it  as  much  like  that  schedule  as  might  be,  which 
is  the  rule  prescribed  by  the  court  in  England. 

It  is  true  that  such  a  schedule  cannot  inform  creditors  of  such  particu- 
lars as  will  enable  them  to  decide  understandingly  upon  an  offer  of  compo- 
sition. But  what  written  statement  will  do  this  ?  The  law  requires  the 
debtor  to  be  present  and  to  answer  all  inquiries,  and  the  creditors  are  not 
bound  to  act  until  all  such  inquiries  have  been  answered,  including  those 
hy  a  majority  or  by  a  single  creditor,  and  including  a  due  inspection  and 
explanation  of  the  books. 

All  this  had  been  done  some  weeks  before  by  a  committee  of  creditors 
who  had  reported  to  the  others ;  so  that  there  was  no  real  lack  of  inform- 
ation in  this  case,  and  I  do  not  think  I  could  lay  down  any  better  general 
nile  for  the  written  statement  than  that  in  cases  in  which  tne  sworn  sched- 
ules have  already  been  filed.    They  shall  be  used. 
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To  consider  the  third  objection  in  all  its  possible  beaiings  would  be 
tedious.  The  objecting  creditor  ofEered  evidence  which  he  insists  proves 
that  a  preference  to  a  considerable  amount  was  made  to  one  crediti^  in 
June,  after  the  debtor  was  insolvent. 

It  is  said  that  this  fact  would  prevent  the  debtor's  diachargey  and  there- 
fore ought  to  prevent  the  acceptance  of  the  resolutions,  which,  if  recorded, 
is  intended  to  work  a  discharge. 

As  I  said  at  the  hearing,  I  do  not  believe  the  statute  intends  that  no 
debtor  can  compound  with  his  creditors,  under  this  section,  who  would  not 
be  able  to  obtain  his  discharge. 

The  law  seems  to  leave  it  very  much  to  the  requisite  number  and 
amount  of  creditors,  who,  if  all  the  facts  are  before  them,  may  decide  the 
whole  matter.  This  thing  had  been  known  for  weeks  to  all  the  creditors, 
and  had  been  the  subject  of  a  report  by  a  committee.  The  court  has  a 
discretion  to  accept  or  reject,  as  may  be  for  ^^  the  best  interest  of  all  con- 
cemed."  This  means  the  best  interest  at  the  time  being,  all  things  con- 
sidered. 

In  passing  upon  the  acceptance  of  the  resolution,  I  think  the  court 
ought  to  take  into  view  all  the  circumstances,  including,  perhaps,  the  prob- 
ability of  a  dischaige  in  bankruptcy,  and  certainly,  the  conduct  of  the 
several  parties,  in  its  bearing  on  the  composition.  I  have  found  nothing 
in  this  case  which  requires  me  to  reject  this  resolution. 

Resolution  to  be  recorded. 


NOTES  OF  NEW  BOOKS. 

Messrs.  Baker,  Voorhis  &  Co.  of  New  York  annoimce  new  editions  of  Bwi^9 
Bankruptct/j  and  other  works  heretofore  noticed. 

Thev  also  announce  an  American  edition  of  Brice  on  Ultra  Vires,  to  be  prepared  by 
Ashbel  Green,  Esq. 

Cases  on  Self-defence,  with  Notes  by  Messrs.  L.  B.  Horrigan  &  Seymour  D. 
Thompson,  has  been  published  by  Messrs.  oonle,  Thomas  St  Wentworth  of  St  Louis. 

Messrs.  T.  &  J.  W.  Johnson  &  Co.  have  in  press  and  will  soon  publish  the  seTeolh 
American,  from  the  eighth  London,  editbn  of  Rotcoe's  Criminal  Evidence,  edited  by 
Judge  Sharswood. 

Also,  the  fourth  American  edition  of  White  jr  Tudor's  Leading  Cases  in  Equity,  by  H. 
B.  Wallace  and  Hon.  J.  I.  C.  Hare. 

The  sixth  volume  of  Fisher^s  Patent  Cases,  which  had  been  partly  completed  by  Mr. 
Fisher  at  the  time  of  his  death,  will  be  finished  by  Messrs.  Hatch  &  Parkinson,  whoss- 
sisted  in  the  preparation  of  the  earlier  volumes,  and  be  ready  for  delivery  before  tbs 
close  of  the  present  year. 

Samuel  A.  Duncan,  Esq.,  will  continue  the  series.  Robert  Clarke  &  Co.,  of  Cincinnati, 
publishers. 

Messrs.  Kat  &  Bro.,  of  Philadelphia,  have  commenced  the  publication  of  Wedig 
Notes  of  Cases  decided  in  the  courts  of  Pennsylvania*  The  plan  is  to  give  the  points 
decided  only,  according  to  the  English  notion.  The  numbers  issued  demonstrate  that  it 
cannot  fail  to  become  almost  a  necessity  to  the  bar  of  the  state  to  whose  interests  it  is 
confined. 

The  same  publishers  have  ready  Wharton  on  NegUgenee,  and  a  new  edition  ol  HUHard 
on  Injunctions,  They  have  in  preparation  a  work  on  Notice  (a  subject  wldeh  afibrds  a 
field  for  authorship  in  an  exceptional  degree)  by  Geo.  T.  Bispham,  Esq.,  and  new 
editions  of  Wharton  on  Homicide,  Williams  on  Executors,  and  Leake  s  Law  of  Contracts. 

Precedents  of  Indictments  and  Pleas,  by  Mr.  Bishop,  the  well  known  author  of 
the  popular  treatises  on  Criminal  Law,  is  announced  by  Messrs.  Little,  Brown  &  Co. 

M.  £.  DuNLAP,  Esq.,  of  Erie,  Penn.,  has  published  a  pocket  edition  of  an  abridgment 
of  Elementary  Law  especially  designed  for  the  use  of  students.    Aice  $S.50. 
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DIGEST  OF   CASES 

PUBLISHED  IN  EXTENSO  IN   LATE    ISSUES  OF  AMERICAN    LEGAL  PERI- 
ODICALS. 

ABBRBVIATIOKS. 

Albany  L.  J Albany  Law  Journal^  Albany,  N.  Y., 

Weed,  Parsons  &  Co. 

Am.  Law  Rec American  Law  Record^  Cincinnati,  O., 

H.  M.  Moos. 

Am.  Law  Reg.  • American  Law  Register^  Philadelphia,  Pa., 

D.  B.  Canfield  &  Co. 

Cent  L.  J Central  Law  Journal^  St.  Louis,  Mo., 

SouLE,  Thomas  &  Wentworth. 

Chicago  L.  N Chicago  Legal  News,  Chicago,  111., 

Chicago  Legal  News  Co. 

Daily  Reg Daily  Register,  New  York, 

803  Broadway,  N.  Y. 

Ins.  L.  J Insurance  Ixiw  Journal^  New  York, 

C.  C.  HiNE,  176  Broadway. 

Int.  Rev.  Rec » Internal  Revenue  Record^  New  York, 

W.  P.  &  F.  C.  Church. 

Leg.  Chron Legal  Chronicle,  Pottsville,  Pa., 

Sol.  Foster,  Jr. 

Leg.  Grazette Legal  Gazette,  Philadelphia,  Pa., 

King  &  Baird. 

Leg.  Int Legal  Intelligencer^  Philadelphia,  Pa., 

J.  M.  Power  Wallace. 

Mo.  West.  Jur Monthly  Western  Jurist,  Bloomington,  111., 

Thomas  F.  Tipton. 
Pac.  Law  Rep Pacific  Law  Reporter,  San  Francisco,  Cal., 

J.   P.  BOGARDUS. 

Pittsb.  L.  J Pittsburg  Legal  Journal,  Pittsburg,  Pa., 

J.  W.  &  J.  S.  Murray. 

West.  Jur Western  Jurist,  Des  Moines,  Iowa, 

Mills  &  Co. 

ADMIRALTY. 

See  Pleading  and  Practice,  1. 

ATTACHMENT. 

1.  How  MADE  IN  New  York.  —  Rfxjuisites  of  seizure,  etc  — 

ffeld^  that  in  the  State  of  New  York  it  is  not  necessary  to  make  a  manual 
seizure  of  the  stock  of  associations  or  corporations,  m  order  to  make  a 
Vol.  L  18 
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valid  attachment,  but  it  is  sufficient  to  leave  a  warrant  of  attachment  with 
either  of  the  officers  or  agents  of  the  association,  or  with  the  debtor  hold- 
ing such  property,  with  a  notice  showing  the  property  levied  on ;  that 
the  sheriff,  by  this  action,  acquires  no  actual  dominion  over  the  property, 
but  the  notice  simply  cautions  the  party  on  whom  it  is  served,  and  pre- 
vents him  paying  the  debt  or  delivenng  the  property  to  the  debtor. 

Seldy  also,  that  a  notice  by  the  sheriff  that  he  attaches  all  the  property, 
bonds,, mortgages,  and  promissory  notes,  including  all  the  rights  and  shares 
of  stock,  &c.,  in  the  possession  and  under  the  control  of  the  party  levied 
on,  is  sufficient,  and  a  particular  description  of  the  property  and  debts  sup- 
posed to  be  in  possession  of  the  party  served  is  not  necessary.  G*Brien 
V.  Mechanics^  ^  Traders^  Fire  Ins.  Co.,,  Ins.  L,  J.,  Sept.  1874. 

2.  A  PUBLIC  OFFIGEB  OF  A  STATE  Cannot  be  made  liable  by  attach- 
ment, at  the  suit  of  an  individual,  for  funds  in  his  hands  clothed  with  a 
trust  under  the  authority  of  law.  IloUo  v.  Andes  Ins.  Co.^  Ins.  L.  J.,  Sept 
1874. 

See  Exemptions. 

BANKRUPTCY. 

1.  Judgment  notes  given  a  month  before  the  filing  of  the 
petition  are  not  necessarily  invalid.  —  Strong,  J.,  Piper  v.  Baldy^  Leg. 
Int.,  Oct.  2,  1874 ;  Pittsb.  L.  J.,  Oct.  14, 1874. 

2.  Act  of  '74  applicable  to  pending  oases.  —  The  act  of  '74  is 
applicable  to  pending  cases.  Mr.  Justice  Miller,  In  re  King^  Cent.  L. 
J.,  Oct.  8, 1874  ;  Chicago  L.  N.,  Oct.  17,  1874 ;  Albany  L.  J.,  Oct.  17, 
1874. 

3.  Composition  with  creditors.  —  How  majority  is  to  be  as- 
certained. —  All  creditors  whose  claims  do  not  exceed  fifty  dollars  must 
be  disregarded  in  arriving  at  the  majorities  required  in  both  cases.  That 
is  to  say,  in  passing  the  resolution  there  must  be  a  majority  of  the  credit- 
ors assembled  at  the  meeting,  either  in  person  or  by  proxy,  excluding 
all  whose  claims  do  not  exceed  fifty  dollars,  to  make  the  resolution  opera- 
tive ;  and  in  the  confirmatory  statement  the  number  of  signers  required 
must  be  two  thirds,  after  excluding  from  the  whole  number  of  creditors  all 
whose  claims  do  not  exceed  fifty  dollars.  In  re  Wald^  Chicago  L.  N.,  Oct 
17,  1874  ;  Cent.  L.  J.,  Oct.  23, 1874. 

4.  Construction  of  act  of  74.  —  Its  effect  upon  the  earueb 
ACTS.  —  In  both  voluntary  and  compulsory  cases  commenced  before  the 
passage  of  the  act  of  '74,  the  bankrupt  may  be  discharged  without  refer- 
ence to  the  question  of  the  amount  of  assets  or  the  number  of  creditors 
assenting,  provided  there  is  a  compliance  with  the  law  in  other  respects. 
In  re  Perkins,  Cent.  L.  J.,  Oct.  8,  1874 ;  Albany  L.  J.,  Oct.  17,  1874. 

5.  In  case  of  renewal  notes,  in  fixing  the  time  the  debt  was  con- 
tracted, the  date  of  the  original  transaction  should  govern.     lb. 

boarding-house. 

See  Exemptions. 
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BUILDING  ASSOCIATION. 

Ultba  vires.  —  Insurance.  —  A  contract  by  a  building  association 
to  insure  a  building  in  which  it  is  interested  is  not  ultra  vires,  Chicago 
Building  Co.  v.  Crowell^  Chicago  L.  N.,  Oct.  24,  1874. 

COMMON  CARRIER. 

Goods  lost  by  one  of  a  number  op  connecting  lines.  —  Where 
a  loss  occurs  upon  one  of  several  connecting  lines  suit  may  be  maintained 
against  the  first  line  or  the  one  doing  the  wrong.  Beyond  this  the  courts 
should  decline  to  go. 

Where  the  first  line  has  adjusted  the  loss,  if  it  sues,  thepro- 
ceedings  must  be  against  the  line  which  is  in  fault.  Chicago  Sf  N.  W.  R. 
R,  Co.  V.  N.  Line  Packet  Co.^  Chicago  L.  N.,  Oct.  24, 1874. 

See  Insurance,  9. 

CONSPIRACY. 

See  Constitutional  Law,  9. 

constitutional  law. 

1.  An  act  in  furtherance  of  the  intent  of  a  contract  cannot  be 
regarded  as  an  attempt  to  change  the  contract.  Glenn  v.  Ayr^  Leg.  Int., 
Oct.  2,  1874. 

2.  Police  power  of  states  defined  and  instanced.  —  The 
police  power  of  the  state  may  be  exercised  by  precautionary  measures 
against  the  increase  of  crime  or  pauperism,  or  the  spread  of  infectious  dis- 
eases from  persons  coming  from  other  countries.  The  state  may  entirely 
exclude  convicts,  lepers,  and  persons  afflicted  with  incurable  disease  ;  may 
refuse  admission  to  paupers,  idiots  and  lunatics,  and  others,  who  from  phys- 
ical causes  are  likely  to  become  a  charge  upon  the  public,  until  security  is 
afforded  that  they  will  not  become  such  a  charge ;  and  may  isolate  the 
temporarily  diseased  until  the  danger  of  contagion  is  gone.  In  re  Ah  Fong^ 
Leg.  Gazette,  Oct.  23,  1874  ;  Pac.  Law  Rep.,  Oct.  13,  1874 ;  Int.  Rev. 
Rec,  Oct.  12,  1874 ;  Cent.  L.  J.,  Oct.  16,  1874. 

3.  The  extent  of  the  power  of  the  state  to  exclude  a  for- 
eigner FROM  ITS  TERRITORY  is  limited  by  the  right  of  self-defence. 
Whatever  outside  of  the  legitimate  exercise  of  this  right  affects  the  inter- 
course of  foreigners  with  our  people,  their  immigration  to  this  country  and 
residence  therein,  is  exclusively  within  the  jurisdiction  of  the  general  gov- 
ernment, and  is  not  subject  to  state  control  or  interference.     Ih, 

4.  The  6th  article  op  the  treaty  between  the  United  States 
AND  China,  adopted  on  the  28th  of  July,  1868,  provides  that  Chinese 
subjects  visiting  or  residing  in  the  United  States  shall  enjoy  the  same 
privil^es,  immunities,  and  exemptions  in  respect  to  travel  or  residence  as 
may  there  be  enjoyed  by  citizens  or  subjects  of  the  most  favored  nation, 
and  as  the  general  government  has  not  seen  fit  to  attach  any  limitation  to 
the  ingress  into  the  United  States  of  subjects  of  those  nations,  none  can 
be  applied  to  the  subjects  of  China.     lb. 

5.  The  14th  amendment  to  the  Constitution  declares  that  no  state 
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shall  deprive  any  person  of  life,  liberty,  or  property,  without  due  pro- 
cess of  law ;  nor  deny  to  any  person  the  equal  protection  of  the  laws : 
Held^  that  this  equality  of  protection  implies  not  only  equal  accessibility 
to  the  courts  for  the  prevention  or  redress  of  wrongs  and  the  enforcement 
of  rights,  but  equal  exemption  with  others  of  the  same  class  from  all 
charges  and  burdens  of  every  kind.  Within  these  limits  the  power  of  the 
state  exists,  as  it  did  previously  to  the  adoption  of  the  amendment,  over 
all  matters  of  internal  police,     lb. 

6.  Immigration  act  of  1870  expounded  and  constteued.  —  On 
the  31st  of  May,  1870,  Congress  passed  an  act  declaring  that  "no  tax  or 
charge  shall  be  imposed  or  enforced  by  any  state  upon  any  person  immi- 
grating thereto  from  a  foreign  country  which  is  not  equally  imposed  or 
enforced  upon  every  person  immigrating  to  such  state  from  any  other  for- 
eign country,  and  any  law  of  any  state  in  conflict  with  this  provision  is 
hereby  declared  null  and  void : "  Held^  1st.  That  the  term  charge^  as 
here  used,  means  any  onerous  condition,  and  includes  a  condition  which 
makes  the  right  of  an  immigrant,  arriving  in  the  ports  of  the  state,  to  land 
within  the  state  depend  upon  the  execution  of  a  bond  by  a  third  party, 
not  under  his  control,  and  whom  he  cannot  constrain  by  any  legal  proceed- 
ings ;  and,  2d.  That  the  statute  of  California,  which  prohibits  foreign  im- 
migrants of  certain  classes  arriving  in  the  State  of  California  by  vessel 
from  landing  until  a  bond  shall  have  been  given  by  the  master,  owner,  or 
consignee  of  the  vessel  that  they  will  not  become  a  public  charge,  and  im- 
poses no  condition  upon  immigrants  of  the  same  class  entering  the  state 
in  any  other  way,  is  in  conflict  with  the  act  of  Congress.    lb. 

7.  A  law  which  purports  to  delegate  the  power  of  the 
LEGISLATURE  (e.  g.  what  is  known  as  a  "  local  option  "  law)  is  uncon- 
stitutional and  void.     £z  parte  Wall^  Pac.  Law  Rep.,  Sept.  29,  1874. 

8.  The  enforcement  act  is  unconstitutional  in  so  far  as  it  assumes 
to  regulate  the  right  to  vote.  United  States  v.  Cruikshank^  Am.  Law 
Reg.,  Oct.  1874. 

9.  The  13th,  14th  and  15th  amendments  to  the  constitution 
OF  the  United  States  construed.  —  Powers  of  congress  there- 
under.—  Jurisdiction.  —  Conspiracy.  —  Where  rights  of  individual 
citizens  are  not  derived  originally  from  the  Constitution,  but  are  part  of 
the  political  inheritance  from  the  mother  country,  the  power  of  Congress 
does  not  extend  to  the  enactment  of  positive  laws  for  the  protection  of 
such  rights,  but  only  to  the  prevention  of  the  states  from  violation  of 
them. 

But  where  a  right  is  derived  from  the  Constitution  and  affirmative 
legislation  is  necessary  to  secure  it  to  the  citizen,  then  Congress  may  pass 
positive  laws  for  the  enforcement  of  the  right,  and  for  the  punishment  of 
individuals  who  interfere  with  it. 

These  principles  apply  to  the  14th  amendment  equally  with  the  rest 
of  the  Constitution,  and  there  can  be  no  constitutional  legislation  under 
that  amendment  for  directly  enforcing  the  privileges  and  immunities  of 
citizens  of  the  United  States  by  original  proceedings  in  the  federal  courts, 
where  the  only  constitutional  guaranty  of  such  privities  is  that  no  state 
shall  pass  any  law  to  abridge  them,  and  where  the  state  has  in  fact  passed 
no  such  laws. 
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The  18th  amendment  gave  Congress  power  to  pass  positive  laws  for 
doing  away  with  slavery,  but  it  did  not  give  power  to  pass  laws  for  the 
punishment  of  ordinary  crimes  against  the  colored  race  any  more  than 
against  any  other  race.     That  power  remains  to  the  states. 

To  constitute  an  offence  of  which  Congress  and  the  federal  courts  can 
take  cognizance  under  this  amendment,  there  must  be  a  design  to  injure  a 
person  or  deprive  him  of  his  right,  by  reason  of  his  race,  color,  or  previous 
condition  of  servitude. 

The  15th  amendment  confers  no  right  to  vote.  That  is  the  exclusive 
prerogative  of  the  states.  It  does  confer  a  right  not  to  be  excluded  from 
voting  by  reason  of  race,  color,  or  previous  condition  of  servitude,  and  this 
is  all  the  right  that  Congress  can  enforce. 

Semhle^  Congress  may  pass  laws  to  protect  this  right  under  the  15th 
amendment  from  individual  violation,  although  the  laws  of  the  state  are 
not  repugnant  to  the  amendment. 

But  offences  against  the  right  to  vote  are  not  cognizable  under  the 
power  of  Congress,  unless  they  have  as  a  motive  the  race,  color,  or  previous 
condition  of  servitude  of  the  party  whose  right  is  assailed. 

The  war  of  race^  whether  it  assumes  the  dimensions  of  civil  strife  and 
domestic  violence,  or  is  limited  to  private  outrage,  is  subject  to  the  juris- 
diction of  the  United  States  ;  but  outrage  or  violence,  whether  against 
colored  people  or  white  people,  which  lacks  this  motive  and  springs  from 
the  ordinary  impulse  of  crime,  is  within  the  sole  jurisdiction  of  the  indi- 
vidual state,  unless  the  latter  by  its  laws  denies  to  any  race  the  full 
equality  of  protection. 

An  indictment  for  conspiracy  to  interfere  with  the  right  peaceably  to 
assemble,  &c.„or  with  the  right  to  bear  arms,  or  "to  deprive  certain  cit- 
izens of  African  descent  of  their  lives  and  liberties  without  due  process  of 
law,"  where  the  state  has  not  passed  any  law  interfering  with  such  right* 
or  denying  equal  protection  to  all  its  citizens,  is  not  sustainable  in  a 
United  States  court  under  any  law  that  Congress  had  power  to  pass. 

An  indictment  for  conspiracy  to  deprive  certain  citizens  of  African 
descent  of  the  free  exercise  and  enjoyment  of  the  right  to  the  full  and 
equal  benefit  of  all  laws  and  proceedings  for  the  security  of  persons  and 
property,  which  is  enjoyed  by  white  citizens,  does  not,  in  the  absence  of 
a  specific  allegation  of  a  design  to  deprive  the  injured  persons  of  their 
rights  on  account  of  their  race,  color,  or  previous  condition  of  servitude, 
charge  any  offence  cognizable  in  a  United  States  court. 

Semble^  such  an  indictmeut  is  also  bad  for  vagueness,     lb. 

See  QuABANTiNB  Regulations. 

CONTEMPT. 

1.  Where  teIebe  is  another  mode  of  punishment  a  court  will 
not  punish  for  contempt,  although  the  act  may  have  been  committed  in  its 
presence.     In  re  Sirst^  Leg.  Int.,  Oct.  23,  1874. 

2.  An  attorney  undertaking  to  obtain  bail  for  a  client  will  be 
held  to  a  strict  responsibility  for  any  fraud  or  deception  practised  upon  the 
court.     lb. 

8.  Power  op  lower  house  op  congress.  —  The  House  of  Repre- 


r 
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sentatives  has  power  to  commit  for  contempt,  and  when  a  party  is  found 
guilty  of  a  contempt,  the  order  of  the  house  directing  his  commitment  is 
a  complete  protection  to  the  speaker,  who  orders  him  into  custody  of  the 
sergeant-at-arms.     Stewart  v.  Blaine^  Chicago  L.  N.,  Oct.  24, 1874. 

CORPORATION. 

Liability  of  corporation  for  transfer  of  stock  held  is 

TRUST.  —  A  corjx)ration  is  liable  to  a  cestui  qxie  trusty  under  a  trust  of 
corporate  stock  declared  on  its  books,  where  it  transfers  such  stock  upon 
the  authority  of  a  trustee  without  power  to  alienate  or  the  consent  of  the 
cestui  que  trust.  Magwood  v.  So.  Ca.  R.  R.  ^  Bankj  Chicago  L.  N.,  Oct. 
17,  1874. 

criminal  law. 

1.  Indictment.  —  Nuisance.  —  Selling  intoxicating  liquors.— 
An  indictment  for  nuisance  is  good  if  it  contains  an  allegation  of  the  sale 
of  intoxicating  liquors  without  adding  that  they  were  so  sold  in  yiolation 
of  law.     State  v.  Jordan^  West.  Jur.,  Oct.  1874. 

2.  Murder.  —  Presumptions  as  to.  —  Priwi4 /arie  every  unlawful 
killing  is  murder,  for  malice  is  presumed.  But  this  presumption  rises  no 
higher  than  murder  of  the  second  degree ;  and  the  burden  is  on  the  Com- 
monwealth to  show  murder  of  the  first  d^ree.  O'Mara  v.  Hie  Common- 
wealth, Leg.  Int.,  Oct.  16, 1874. 

3.  Competency  of  juror.  —  Opinion  founded  on  bumob.— 
When  the  opinion  of  a  juror  as  to  the  prisoner's  guilt  has  not  become  a 
fixed  belief,  but  is  founded  on  rumors  or  reports  which  he  feels  conscious 
he  can  dismiss,  and  he  is  able  to  say  that  he  can  fairly  try  the  prisoner  on 
the  evidence,  free  from  such  opinions  or  impressions,  he  is  competent  to 
serve  as  a  juror.     lb. 

CUSTOM. 

See  Insurance,  2, 13. 

ejectment. 
See  Pleading  and  Practice,  2,  3. 

enforcement  act. 
See  Constitutional  Law,  8. 

evidence. 

1.  Defendant's  wife.  —  Res  gest^.  —  Evidence  of  what  defend- 
ant's wife  said  to  him  and  his  reply  or  failure  to  reply  is  admissible  as  part 
of  the  res  gestae.     O'Mara  v.  The  Commonwealth^  Leg.  Int.,  Oct.  16, 1874. 

2.  Declarations  made  by  a  party  in  possession  of  property 
that  he  was  the  owner  may  be  properly  admitted  where  the  question  of 
the  title  of  the  property  is  at  issue.  Annick  v.  Young,  Chicago  L.  N., 
Oct.  17,  1874. 

3.  Inadmissibility  of  evidence  of  connivance  of  agent.  —  After 
the  insurance  was  effected  the  insured  removed  a  part  of  his  household 
furniture,  and  at  the  time  of  making  proof  of  loss,  included  it  in  the 
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amount  destroyed,  ffeld^  that  evidence  tending  to  show  that  this  prop- 
erty was  included  in  the  proof  of  loss  at  the  instigation  and  by  the  ad- 
vice of  the  agent  of  the  company,  was  improperly  admitted.  Hanover 
Fire  Ins.  Co.  v.  Mannassan^  Ins.  L.  J.,  Sept.  1874. 

See  Insubancb,  2,  13. 
EXEMPTIONS. 

FUBNTTUBB.  —  BOABDING-HOUSB. — ATTACHMENT.  —  A   person   who 

keeps  a  boarding-house  is  not  entitled  to  a  greater  exemption  of  furniture 
by  reason  of  the  fact. 

If  furniture,  however,  is  exempt,  its  having  been  stored  will  not  affect 
the  exemption  and  render  it  liable  to  attachment.  Weed  v.  Dai/ton^  Am. 
Law  Reg.,  Oct.  1874. 

FRANC. 

See  Imports. 

HOUSE  OF  representatives. 

See  Contempt,  3. 

IMMIGRATION. 

See  Constitutional  Law,  6. 

IMPORTS. 

Value  of  franc.  —  In  fixing  the  dutiable  value  of  importations  the 
franc  is  to  be  estimated  at  18y«^  cents.  Richard  v.  Arttiur^  Int.  Rev, 
Rec,  Oct.  5, 1874. 

INNOCENT  HOLDER. 

Mortgage.  —  Promissory  statements.  —  A  party  relying  upon  rep- 
resentations made  by  the  agents  of  a  railroad  company  that  a  contem- 
plated road  would  benefit  him  gave  a  mortgage  upon  certain  land  to 
secure  the  payment  of  a  subscription  to  the  stock.  The  mortgage  thus 
obtained  was  assigned  to  a  director  of  the  company  who  was  a  creditor 
thereof,  and  who  filed  his  bill  to  foreclose.  Held^  that  the  law  gives  a 
different  effect  to  a  representation  of  existing  facts  from  that  given  to  a 
representation  of  facts  to  come  into  existence,  under  which  principle,  and 
for  other  reasons  peculiar  to  the  case,  the  complainant  was  to  be  regarded 
as  an  innocent  holder  for  value.     Saivyer  v,  Prickett^  Leg.  Gazette,  Oct. 

2, 1874. 

INSURANCE. 

1.  Warranty  defined. — In  answer  to  one  of  the  questions  of  an 
application  for  a  policy  against  fire,  it  was  stated  that  there  was  a  force- 
pump  being  constructed  on  the  premises.  The  insurance  was  effected 
in  May,  and  a  loss  by  fire  occurred  in  the  following  October,  at  which 
time  there  was  no  pump  in  the  building.  Held^  that  there  was  no  war- 
ranty ;  that  the  company  might  have  protected  itself  by  rescinding  the 
contract.     Howell  v.  Hartford  Fire  Ins,  Co.^  Ins.  L.  J.,  Sept.  1874. 

2.  Custom  of  agent  to  notify  parties  that  premiums  are 
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I  *  I  

DUB.  —  Change  op  besidence.  —  Reld^  that  if  it  was  the  custom  of 
the  agent  to  notify  the  policy  holders  when  their  payments  became  due, 
and  if  the  insured  gave  proper  notice  to  the  agent  of  his  change  of  res- 
idence, and  if  the  failure  to  pay  the  premium  was  owing  to  the  want  of 
notice  by  the  agent  when  the  premium  became  due,  the  policy  was  not 
forfeited.     Meyers  v.  MuL  Life  Ins.  Co.,  Ins.  L.  J.,  Sept.  1874. 

3.  The  clerk  of  a  general  agent,  paid  by  the  company,  who 
with  his  knowledge  and  assent  collects  the  premiums  and  exercises  similar 
acts  of  authority,  is  to  be  regarded  as  an  agent  of  the  company.     lb. 

4.  Waiver  of  forfeiture  by  act  of  agent.  —  Seldy  that  if  the 
conduct  of  the  agent,  by  laxity  in  the  collection  of  premiums  when  due 
and  otherwise,  had  been  such  as  to  naturally  lead  the  insured  to  under- 
stand that  a  strict  compliance  with  the  terms  of  the  policy  would  not  be 
insisted  upon,  an  offer  to  pay  the  premium  a  few  days  after  due  was  in 
time,  although  the  insured  was  dead.     16. 

5.  "  Plate  "  defined.  —  Forks  and  spoons  are  not  included  in  the 
word  "  plate."  Hanover  Fire  Ins.  Co.  v.  Mannassan^  Ins.  L.  J.,  Sept 
1874. 

6.  Books,  furniture,  and  analogous  articles  are  not  included  in  a 
policy  unless  covered  by  special  agreement.  Commonwealth  v.  Hide  ^ 
Leather  Ins.  Co.,  Ins.  L.  J.,  Sept.  1874. 

7.  Where  insurers  issue  a  policy  upon  their  own  examina- 
tion, without  the  application  contemplated  in  the  policy,  such  application 
will  be  deemed  to  have  been  waived.     lb. 

8.  "Freight  cars  owned  and  used  by  the  company"  includes 
cars  belonging  to  other  companies.     lb. 

9.  Insurable  interest.  —  Common  carrier.  —  The  A.  R.  R.  Co. 
had  stipulated  to  indemnify  the  B.  R.  R.  Co.  from  loss  of  goods  while  in 
transit  upon  its  line  or  on  its  premises.  Held^  that  the  B.  R.  R.  Co. 
was  liable  as  a  common  carrier  for  any  loss  of  such  goods,  and,  therefore, 
had  an  insurable  interest  in  them.     lb. 

10.  Agreement  to  insure  where  no  premium  has  been  paid.  — 
An  agreement  between  the  broker  or  agent  of  the  property  owner  and 
the  clerk  and  surveyor  of  an  insurance  agency  to  insure  a  building,  no 
premium  having  been  paid,  does  not  constitute  a  valid  contract  of  insur- 
ance, but  only  the  preliminaries  to  a  contract.  Dmntng  v.  Phoenix  Ins. 
Co.,  Ins.  L.  J.,  Sept.  1874. 

11.  Premium  note  to  be  applied  as  partial  payment  in  case 
of  loss.  —  Defendant  gave  his  premium  note  to  the  plaintiff  on  account 
of  a  policy  of  insurance  on  a  vessel.  Before  the  policy  expired  the  plain- 
tiff failed,  and  his  policy  was  reinsured  in  two  other  companies,  which 
paid  the  loss  when  due  less  the  premium  note.  The  premium  note  hav- 
ing been  transferred  and  assigned  to  a  third  party,  action  was  brought  for 
its  payment  by  the  original  payee.  Held,  that  the  clause  in  the  policy 
which  provides  that  in  case  of  loss  the  premium  note  and  all  sums  due 
should  first  be  deducted  from  the  amount  of  the  claim,  contemplates 
that  if  there  is  a  loss,  the  premium  note  is  to  be  applied  to  the  partial 
payment  of  it  when  due,  that  the  one  is  to  satisfy  the  other  pro  to/do. 
Columbian  Ins.  Co.  v.  Bean^  Ins.  L.  J.,  Sept.  1874. 

12.  Agreement  that  bisk  shall  not  be  increased.  —  Jug  of 
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PETBOLEUM  KEPT  FOR  MEDICINAL  PUBPOSES.  —  A  policy  contained  the 
following  condition :  "  If  after  insurance  has  been  effected,  either  by 
original  policy  or  renewal  thereof,  the  risk  shall  be  increased  by  any  means 
whatever  within  the  control  of  the  assured,  or  if  such  building  or  premises 
shall  be  occupied  in  any  way  so  as  to  render  the  risk  more  hazardous  than 
at  the  time  of  insuring,  such  insurance  shall  be  void  and  of  no  effect." 
Held^  that  keeping  a  jug  of  petroleum  on  the  premises  for  medicinal  pur- 
poses was  an  infraction  of  the  policy.  Williams  v.  People's  Fire  Ins. 
Co.^  Ins.  L.  J.,  Sept.  1874. 

13.  Agent  cannot  v^aive  fobfeitube  in  Mabyland  unless  he 

HAS    POWEB  to  make    ORIGINAL    CONTBACTS    OF    INSUBANCE.  —  It   is 

law  in  Maryland  that  no  usage  in  violation  of  the  terms  of  a  policy,  no 
matter  how  general,  can  be  shown  after  the  policy  has  lapsed,  to  establish 
a  waiver  of  forfeiture  by  an  agent.  No  agent  can  waive  the  forfeiture 
unless  he  has  power  to  make  original  contracts  of  insurance,  nor  can  he 
revive  a  policy  which  has  lapsed.  Bushhy  v.  No.  America  Life  Ins.  Co.y 
Ins^  L.  J.,  Sept.  1874. 

14.  The  law  of  Vibginia  as  to  pobeign  companies  discon- 
tinuing BUSINESS  IN  THE  STATE.  —  Under  the  Virginia  act  of  Feb- 
ruary 3,  1866,  when  A  foreign  insurance  company  shall  cease  to  do  busi- 
ness in  the  state,  and  its  liabilities,  fixed  or  contingent,  to  citizens  of  the 
state,  shall  have  been  satisfied  or  terminated,  the  treasurer  is  authorized 
to  deliver  to  such  company  the  bonds  and  other  securities  deposited  with 
him.  Though  the  company  has  ceased  business  in  the  state,  and  its  lia- 
bilities to  citizens  of  the  state  have  been  satisfied  or  terminated,  the  bonds 
in  the  hands  of  the  treasurer  cannot  be  attached  by  a  foreign  creditor ; 
but  they  must  be  delivered  by  the  treasurer  to  the  company.  Hollo  v. 
Andes  Ins.  Co.^  Ins.  L.  J.,  Sept.  1874. 

See  Building  Association  ;  Evidence,  3. 

INTERNAL  REVENUE. 

What  constitutes  sufficient  w  abb  ant  fob  seizube.  —  A 
duplicate  list  of  the  return  made  by  an  assistant  assessor  is  not  a  sufficient 
warrant  for  the  seizure  of  property.  A  copy  of  the  assessment  certified 
by  the  assessor  is  necessary.  Allen  v.  Bailey,  Int.  Rev.  Rec,  Oct.  19, 
1874. 

judgment  note. 

See  Bankbuptcy,  1. 

jubisdiction. 

State  and  U.  S.  Coubts.  —  A  state  court  will  not  interfere  to  restrain 
a  ministerial  officer  of  a  United  States  court  where  the  act  of  such  officer 
is  in  connection  with  a  suit  pending  in  the  latter  court.  Chapin  v.  James^ 
Leg.  Gazette,  Oct.  23, 1874 ;  Chicago  L.  N.,  Oct.  24,  1874. 

See  Constitutional  Law,  5,  9. 

JUROR. 
See  Criminal  Law,  3. 
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LIfiEL. 

A  TELEGRAPHIC  MESSAGE  may  be  libellous  which  would  not  have  been 
libellous  if  sent  by  mail  in  a  sealed  envelope.  Williamson  v.  Freer^  Chi- 
cago L.  N.,  Oct.  17, 1874. 

LIMITED  PARTNERSHIP. 

See  Partnership. 

MECHANICS'  LIEN. 

Where  there  are  uens  on  two  buildings,  the  buildings  are  to 
be  regarded  as  distinct  and  independent,  even  if  they  adjoin  each  other 
and  are  connected.     Hudnit  v.  MobertSy  Leg.  Int.,  Oct.  16,  1874. 

mortgage. 

See  Innocent  Holder. 

negugence. 

1.  Railway.  —  Private  crossing.  —  Where  a  railroad  company 
provides  a  private  crossing  at  a  place  where  it  is  under  no  obligation  to  do 
so,  and  furnishes  necessary  gates  or  bars,  and  uses  reasonable  care  and  dili- 
gence to  keep  them  closed,  it  is  not  responsible  for  the  negligence  of  the 
person  for  whose  benefit  the  crossing  has  been  provided.  Senderson  v. 
Chicago,  B.  L  ^  P.  JR.  W.  Co.,  West.  Jur.,  Oct.  1874. 

2.  Contributory  negligence  instanced.  —  Plaintiff,  a  youth, 
eighteen  years  of  age,  was  injured  by  stepping  upon  a  loose  board  in  the 
sidewalk.  It  appeared  that  he  was  familiar  with  the  condition  of  the  side- 
walk, knew  it  to  be  unsafe,  and  that  with  such  knowledge  he  was  passing 
hastily  and  recklessly  over  it  when  the  injury  occurred.  It  also  appeared 
that  there  was  another  sidewalk  in  proper  repair  contiguous  to  the  imsafe 
one  which  plaintiff  might  have  used.  ITeld,  that  there  could  be  no  re- 
covery,    Lovenguth  v.  City  of  Bloomington,  Mo.  West.  Jur.,  Oct.  1874. 

NUISANCE. 
See  Criminal  Law,  1. 

partnership. 

Limited  partnership.  —  Special  partner  not  liable  fob  ceb- 
TAIN  acts  after  DISSOLUTION.  —  A  limited  partnership  existed  be- 
tween A  and  B  as  general,  and  C  and  D  as  special  partners,  upon  the 
expiration  of  which  the  business  was  continued  by  A,  B,  and  C,  D  retiring. 
Subsequently  D,  being  unable  to  obtain  a  settlement,  filed  a  bill  which  re- 
sulted in  the  appointment  of  a  receiver  and  an  injunction  restraining  the 
defendants  from  receiving  the  assets.  Afterward  the  parties  came  to  a 
settlement  whereby  D  obtained  from  his  partners  a  bond  given  by  E  to  C, 
and  by  C  assigned  to  D,  and  also  a  note  made  by  A  and  B,  the  general 
partners,  to  F,  and  by  F  indorsed  and  partly  paid  to  D.  Held,  that  by 
receiving  the  claims  D  had  not  made  himself  liable  as  a  general  partner. 
Pu9ey  V.  DuBenherry,  Leg.  Int.,  Oct.  9, 1874. 
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PATENT. 

1.  The  patent  of  the  locomotivb  engine  safety  truck  com- 
pany is  not  invalid  for  want  of  novelty  in  the  invention,  for  when  in 
combination  with  a  locomotive  engine,  it  is  substantially  a  diflEerent  truck 
from  any  other  in  use.  This  combination  is  a  patentable  invention.  Lo- 
comotive Eng.  aS.  T.  Co,  v.  P.  R.  JZ.,  Leg.  Int.,  Oct.  9, 1874. 

2.  Mere  forbearance  to  apply  for  a  patent  during  the  progress 
of  experiments,  and  until  the  party  had  perfected  his  invention  and  tested 
its  value  by  actual  practice,  affords  no  just  ground  for  presuming  an 
abandonment,     lb. 

patent  (LAND). 

1.  Patent  defined.  —  A  patent  is  an  instrument  by  which  the  gov- 
ernment passes  its  title.  If  the  government  has  no  title  at  the  time  the 
patent  is  issued  none  passes  by  its  execution.  Patterson  v,  Tatum^  Pac. 
Law  Rep.,  Oct.  6,  1874. 

2.  When  patent  may  be  impeached  collaterally.  —  If  a  patent 
is  void  on  its  face,  or  the  issuing  thereof  was  without  authority  or  pro- 
hibited by  statute,  or  the  state  had  no  title,  it  may  be  collaterally  im- 
peached in  an  action  of  ejectment,     lb, 

pleading  and  practice. 

1.  Appeal  in  admiralty.  —  An  appeal  in  admiralty  has  the  effect 
to  vacate  the  decree  from  which  it  is  taken  in  toto.  Wherefore  an  order 
of  a  circuit  court  merely  affirming  the  decree  of  the  district  court,  and 
nothing  more,  is  not  a  final  decree  from  which  an  appeal  will  lie  to  the 
supreme  court.     The  Lucille^  Leg.  Gazette,  Oct.  16,  1874. 

2.  License  to  build  railroad.  —  Ejectment.  —  Where  a  party 
licenses  a  railroad  company  to  construct  its  road  upon  his  land,  upon  cer- 
tiiin  conditions  subsequent  which  are  not  complied  with,  ejectment  is  not 
the  proper  remedy.  The  injured  party  should  sue  for  specific  perform- 
ance or  for  damages.  Baker  v.  Chicago^  R,  L  ^  P,  R,  R,  Co,^  Cent. 
L.  J.,  Oct.  8,  1874. 

3.  Construction  of  railroad  on  land  of  party.  —  Ejectment. 
—  A  party  who  has  permitted  a  railroad  to  enter  upon  his  land  cannot 
maintain  ejectment.-  Provost  v.  Chicago^  R,  I,  ^  P,  R,  R,  Co,^  Cent. 
L.  J.,  Oct.  8, 1874. 

4.  An  offer  during  the  argument  to  permit  an  examination  by 
a  microscope  is  too  late..  Howell  v.  Hartford  Fire  Ins,  Co,^  Ins.  L.  J., 
Sept.  1874. 

POLICE  POWER  OF  STATE. 

See  Constitutional  law,,  2. 

PROMISSORY  NOTE. 

Accommodation  indorsement  of  firm  name.  —  Notice.  — Usually 
the  fact  that  the  maker  of  an  indorsed  note  takes  it  to  a  bank  to  be  dis- 
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counted  on  his  own  account  is  notice  to  the  bank  that  the  indorsement  is 
an  accommodation  indorsement 

If  the  indorsement  be  that  of  a  firm,  the  bank  is  bound  to  learn  whether 
the  signer  had  authority  to  make  the  indorsement.  Lemoine  v.  Bank  of 
North  America^  Cent.  L.  J.,  Oct.  23,  1874. 

PUBLIC  OFFICER. 

See  Attachment,  2. 

QUARANTINE  REGULATIONS. 

State  cannot  impose  tonnage  tax.  —  A  state  cannot  impose  a 
tonnage  tax  on  foreign  vessels  to  meet  the  expenses  of  quarantine  regu- 
lations. Peete  v.  Morgan^  Legal  Gazette,  Oct.  2,  1874 ;  Pittsb.  L.  J., 
Oct.  14,  1874. 

QUO  WARRANTO. 

A  PRIVATE  CITIZEN  has  not,  under  ordinary  circumstances,  a  right  to 
ask  for  a  quo  warranto  to  ou^t  a  member  of  a  city  council.  Common- 
wealth V.  Mome,  Leg.  Int.,  Oct.  23,  1874. 

REMOVAL  OF  CAUSES. 

Construction  of  "  final  hearing  or  trial,"  as  used  in  act  of 
March  2,  1867.  —  "At  any  time  before  the  final  hearing  or  trial  of  the 
suit,"  as  used  in  the  Act  of  March  2,  1867,  means  any  time  before  the 
last  hearing  or  last  trial  which  can  be  had  under  existing  laws.  I7i8.  Co, 
V.  Dunn^  Leg.  Gazette,  Oct.  16,  1874. 


NOTES  OF  NEW  BOOKS. 

Messrs.  Hurd  and  Houghton,  New  York,  The  Riverside  Press,  Cambridge,  have 
now  ready  the  third  volume  of  Judge  Bennett's  Fire  Insurance  Cases.    Price,  $7.50. 

The  second  edition  of  Freeman  on  Judgments^  A.  L.  Bancroft  &  Co.,  San  Fran- 
cisco, publishers,  has  made  its  appearance.  It  is  better  than  the  first  in  that  it  is  mate- 
rially enlarged.  The  work  has  already  taken  rank  as  one  of  the  most  conscientions  and 
useful  of  recent  American  law  books,  and  deserves  all  that  has  been  said  in  its  favor. 

Causes  Celebres  is  the  title  of  an  attractive  series  announced  by  Messrs.  Cockcrofl 
&  Co.,  of  New  York.  The  title  imports  the  nature  of  the  work.  It  is  proposed  to 
present  the  arguments,  testimony,  and  opinions,  with  the  incidents  of  the  cases  in  extenso. 
The  trial  of  Queen  Caroline  will  be  embraced  in  volumes  I  and  2. 

Messrs.  Claxton,  Remsen  &  Haffelfinoer,  of  Philadelphia,  have  issued  the 
second  edition  of  Flanders  on  Insurance.  Perhaps  the  distinctive  characteristic  of  Mr. 
Flanders'  treatment  of  his  subject  is  a  pronounced  terseness  of  statement  involving  a 
clear  expression  of  what  he  conceives  to  be  the  law.  This  feature  renders  the  work  es- 
pecially useful  as  a  manual.  ^It  is  happily  so  printed  as  to  enhance  the  merit  of  the 
author's  method.    Price,  $7.50. 


